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PREFACE. 


This  is  the  first  attempt  to  form  a  distinct  collection  of  original  Reports  of 
Cases  decided  in  all  the  courts  relating  to  Conveyancing  and  the  Law  of  Real 
Property.  That  such  a  series  of  reports  was  required  by  the  profession  will  be 
apparent,  when  it  is  remembered  that  there  is  scarcely  a  solicitor  in  the  United 
Kingdom  by  whom  this  branch  of  practice  is  not  in  daily  requisition,  while 
comparatively  few  are  concerned  in  Equity  Practice.  Yet,  until  the  pub- 
lication of  this  series  of  reports,  the  practitioners  in  Real  Property  Law 
could  only  procure  the  cases  bearing  upon  it  by  the  purchase  of  the  entire 
Equity  Reports,  inconvenient  alike  for  their  cost  and  bulk.  Moreover,  there 
is  a  numerous  body  of  conveyancers  who  consult  no  other  reports.  To  all  such 
it  was  believed  that  a  series  of  reports  of  the  cases  in  Equity  and  at  Common 
Law,  relating  exclusively  to  that  branch  of  the  law  in  which  they  had  a  special 
interest,  would  prove  very  useful  and  acceptable,  if  produced  at  a  moderate 
price  and  within  a  small  compass  in  bulk.  The  result  has  justified  the  anti- 
cipation. The  cordial  reception  given  to  the  reports,  of  which  the  first  volume 
is  now  completed,  shews  that  they  supply  a  want  that  was  felt  by  the  pro- 
fession. 

*  Like  all  beginnings  of  new  enterprises,  this  has  not  been  so  complete  as  the 
editor  could  have  wished.  A  few  cases  have  been  omitted  through  a  misun- 
derstanding of  the  plan  on  the  part  of  some  of  the  reporters ;  but  it  is  hoped 
that  experience  will  cure  these  defects.  It  is  believed  that  the  reports  them- 
selves are  as  accurate  and  full  as  could  be  desired ;  and  the  copious  notes 
appended  to  them  add  materially  to  their  value  and  utility. 

Some  objections  having  been  made  to  the  small  size  of  the  type,  a  bolder  one 
will  be  adopted  for  the  future  volumes. 

^,  Essex  Strbr,  April,  1846. 
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THE  LORD  CHANCELLOR'S  COURT. 

November  14,  15,  18,  1842;    February  28,  1844. 

(Before  Lord  CKffNCBLLaR  Ltmdhurst*) 
Cooper  v.  Emert.  {a) 

Sueiy  years'  title — Covenants  for  ike  production  qf  title-deeds — Copies  qf  Court-roU^Instruments 

on  record. 

ApureAaser  is  entitled  to  call  for  a  clear  sixty  years*  title,  that  period  having  been  fixed  with  refer" 
enee  to  the  ordinary  duration  of  human  life,  not  with  reference  to  any  statutable  bar  to  suits ;  and 
the  Act  3^4  Wm,  4,  c.  27,  has  not  introduced  any  new  rule  for  limiting  the  period  during  which 
a  purchaser  is  entitled  to  call  for  evidence  qf  a  good  title. 

Where  a  vendor  has  in  his  possession  copies  of  court -rolls,  or  deeds  qf  bargain  and  sale  under  9  Anne, 
e.  18,  enrolled,  or  other  instruments  on  record,  he  must  produce  them  to  the  purchaser,  but  he  is 
not  bound  to  obtain  a  covenant  for  their  production,  or  new  aypies  qf  such  instruments,  when  they 
are  not  in  the  vendor's  possession, 

EMERY,  in  the  year  1825,  agreed  to  purchase  from  the  plaintiff  Cooper  certain 
hereditaments,  formerly  part  of  the  manor  of  Barton-under-Needwood,  in 
Staffordshire,  and  which  had  been  duly  enfranchised  by  the  lord  of  that  manor  in  the 
year  1799. 

Two  abstracts  were  delivered,  one  deducing  the  copyhold  title,  and  commencing 
with  a  surrender,  dated  the  8th  of  May,  1736 ;  and  the  other,  deducing  the  title  of  the 
lord  of  the  manor,  and  which  commenced  with  a  settlement,  dated  the  28th  of 
March,  1836.  Several  questions-  upon  the  ttfle  to  two  roods  and  nine  perches  of  land 
not  having  been  answered  satisfactorily  to  the  defendant,  he  declined  to  complete  the 
purchase,  and  the  plaintiff,  in  1827,  filed  a  bill  against  the  purchaser,  to  enforce  a 
specific  performance. 

The  first  abstract  tliat  relates  to  the  copyhold  title  consisted  of  the  following 
documents.  8th  May,  1736: — Surrender  of  the  piece  of  land,  and  other  heredita- 
ments, by  John  Belcher,  W.  Dearbank,  and  Sarah  his  wife,  to  Isaac  Hawkins,  by  way 
of  mortgage  in  fee,  with  a  proviso  for  re-surrender  to  Dearbank  and  wife,  for  their 
lives  and  the  life  of  the  survivor,  with  remainder  to  William  Dearbank,  their  son,  in 
fee.   Admittance  of  Hawkins. 

30th  April,  1737 : — Surrender  by  William  Dearbank,  the  son,  of  his  reversion,  to 
Richard  Newton  for  life,  with  remainder  to  sucli  uses  as  Richard  Newton  should 
ypoint  by  deed  or  will,  with  remainder  to  his  right  heirs.  Admittance  of  Richard 
Newton. 

14th  October,  1750 : —Devise  by  Richard  Newton  to  Thomas  and  Matthew 
Newton,  in  fee,  in  trust  for  his  children  Alice,  Ann,  Kenworth,  William,  Sarah,  and 
Elizabeth,  as  tenants  in  common  in  fee. 

(a)  Reported  by  R.  G.  Welford,  Esq.,  Borrister-at-law. 
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22nd  October^  1763 :~  Surrender  by  Isaac  Hawkins  to  William  Newton,  the 
brother  and  heir  of  Kenworth  Newton,  deceased,  the  son  and  heir  of  Richard 
Newton,  deceased,  in  fee.    Admittance  of  William  Newton. 

22nd  October,  1777: — Surrender  by  William  Newton  to.  the  use  of  his  will. 

9th  May,  1794 : — Admittance  of  Sarah  Newton,  sister  of  William  Newton,  and 
devisee  in  fee  under  his  will,  dated  5th  January,  1794. 

24th  November,  1798  : — At  a  court  then  holden^  a  power  of  attorney,  dated  22nd 
November,  1798^  from  Elizabeth  Newton,  the  only  child  and  heir  of  Matthew 
Newton,  the  surviving  trustee  of  Richard  Newton's  will,  was  read,  whereby,  after  re* 
citing  that  will,  Kenworth  Newton's  death  intestate,  William  Newton's  death  and 
devise  to  his  sister  Sarah,  an  indenture  of  the  30th  October,  1794,  by  which  Ann 
Newton  released  her  share  in  the  premises  to  her  sister  Sarah  in  fee,  an  indenture 
bearing  even  date  with  the  power  of  attorney,  whereby,  after  reciting  that  Alice  and 
Ann  Newton,  and  their  sister  Sarah,  then  the  wife  of  William  Greaves,  had  given  the 
premises  to  Greaves  in  fee,  they  requested  Elizabeth  Newton,  as  the  heir  of  the  sur- 
viving trustee  of  Richard  Newton's  will,  to  surrender  the  premises  to  the  use  of 
Greaves  in  fee;  Elizabeth  Newton  appointed  four  tenants  of  the  manor,  as  her 
attorneys,  to  surrender  the  premises ;  and  she,  by  her  said  attorneys,  surrendered  to 
tlie  use  of  Greaves  in  fee ;  and,  at  the  same  court,  he  was  admitted. 

30th  April,  1799: — Feoffment,  whereby,  after  reciting  that  Eusebius  Horton  was 
seized  of  the  manor  in  fee,  and  that  Greaves  jjots  seized  of  the  copyhold  premises,  to 
him  and  his  heirs,  according  to  the  custom  or  the  manor,  which  premises  Eusebius 
Horton  had  agreed  to  enfranchise,  Horton  conveyed  those  premises,  discharged  of 
the  copyhold  tenure,  to  Greaves,  in  fee. 

23rd  and  24th  of  June,  1817 : — Lease  and  release  of  the  small  piece  of  land  alone, 
from  Greaves  to  Coulston,  in  fee. 

16th  and  17th  April,  1818 : — ^Lease  and  release  of  the  same,  from  Coulston  to  the 
plaintiff,  in  fee. 

The  other  abstract,  that  relating  to  the  title  of  the  lord  of  the  manor,  was  as 
follows.  19th  and  20th  March,  1736 : — Lease  and  release  by  Edward  Busby, 
settling  the  manor^  on  his  marriage,  on  himself^  for  life,  with  remainder  to  his  intended 
wife  and  their  issue  (which  never  took  effect),  with  remainder  to  himself,  in  fee. 

13th  July,  1749 :— Will  of  Busby,  devising  the  manor  to  his  three  sisters  and  their 
issue,  in  strict  settlement,  with  remainder  to  John  Shad  well  Horton,  in  tail. 

6th  November,  1782: — Bargain  and  sale  enrolled,  whereby,  afler  reciting  that 
Busby  and  his  sisters  had  all  died  without  issue,  John  Shadwell  Horton  conveyed  the 
manor  to  John  Harewood,  in  fee^  as  tenant  to  the  pnscipe^  for  the  purpose  of  suffer- 
ing a  recovery  to  the  use  of  John  Shadwell  Horton,  in  fee. 

Michaelmas  Term  (23  Geo.  3) : — Exemplification  of  tlie  recovery  3rd  of  April 
and  1st  of  May,  1783.  John  Shadwell  Horton  mortgaged  the  manor  to  Timothy 
Williamson,  in  fee. 

I5th  September,  1785 : — John  Shadwell  Horton  conveyed  the  manor  to  Thomas 
Skinner,  in  fee,  in  trust  to  sell. 

26th  and  27th  February,  1787  :^WiI]iamson,  on  being  paid  his  mortgage-money, 
together  with  John  Shadwell  Horton  and  Skinner^  conveyed  the  manor  to  Eusebius 
Horton,  in  fee. 

27th  February,  1787 : — Bargain  and  sale  enrolled  to  the  same  effect. 

A  reference  was  made  to  the  Master,  to  inquire  whether  a  good  title  had  been 
shewn,  and  whether  the  purchaser  was  entitled  to  any  covenants  for  the  production 
of  the  documents  mentioned  in  the  abstracts,  or  in  either  of  them,  or  any  of  such 
documents. 

The  Master  reported,  that  a  good  title  was  shewn,  and  that  the  purchaser  was 
not  entitled  to  covenants  for  the  production  of  any  of  the  documents  mentioned  in  the 
abstracts,  except  the  feoffment  of  the  30th  of  April,  1799,  by  which  the  copyhold 
estate  was  enfranchised,  and,  as  to  that  deed,  that  the  purchaser  was  entitled  to  a 
covenant  for  its  production.  The  purchaser  excepted  to  that  report,  insisting  that  he 
was  entitled  to  covenants  for  the  production  of  all  the  documents  abstracted,  which 
could  not  be  actually  delivered  to  him.    Amongst  the  instruments  specified  in  the 
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eioeption,  there  were  Tarious  copies  of  the  oourt-roUi,  and  certain  indentures  of 
baigain  and  sale^  which  had  been  enrolled  iri  Chancery  under  9  Anne,  c.  18.  The 
Yice-Cbancellor  of  England  (Sir  Lancelot  Shadwell)  allowed  the  exception,  obserr- 
ing,  **That  where  the  purchaser  could  not  have  the  title-deeds,  and  there  was  no 
stipulation  in  the  contract  for  the  purchase  regarding  them,  the  purchaser  was  entitled 
to  have,  from  the  vendor  or  other  holder  of  the  deeds,  a  covenant  to  produce  them ; 
that  there  was  nothing  upon  the  abstract  to  shew  that  the  purchaser  ought  not  in 
this  case  to  have  a  covenant  for  the  production  of  all  the  instruments  mentioned  in  the 
exception ;  that  the  vendor  had  plainly  shewn,  that  he  considered  that,  in  order  to 
BMke  out  his  title,  it  was  necessary  that  all  those  instruments  should  be  abstracted 
which  are  found  in  the  abstract ;  and  that,  according  to  the  practice  of  convey- 
ancers, tlie  purchaser  was  entitled  to  n  covenant  for  the  production  of  them." 

From  that  decision  the  plaintiff  (the  vendor)  appealed  to  the  Lord  Chancellor. 
Upon  the  appeal  the  points  raised  were,  first,  whether  the  statute  of  3  &4  Wm.  4,  c.  27, 
had  not  shortened  the  period  for  which  it  is  necessary  to  shew  a  good  title ;  secondly, 
whether  tlie  purchaser  was  entitled  to  covenants  for  the  production  of  the  copies  of 
the  court-rolls,  and  of  the  indentures  of  bargain  and  sale  enrolled. 

Bdhd  and  Stratton,  for  the  plaintiff,  in  support  of  the  appeal,  argued  that 
the  documents  shewn  upon  the  abstract  were  such  as  the  vendor  was  not  bound 
to  covenant  or  procure  a  covenant  for  their  production,  for  as  the  purchaser  could 
slways  have  access  to  them,  such  a  covenant  was  unnecessary  for  the  defence  of  his 
title.  Thus,  with  respect  to  the  copies  of  the  court-rolls,  the  tenant  had  always  a 
right  to  inspect  the  court-rolls  themselves,  and  therefore  a  covenant  for  the  pro- 
duction of  copies  of  those  was  altogether  unnecessary.  {King  v.  Lucas,  10  East, 
235;  2  Watkin  on  Copyholds,  37.)  These  copies  are  evidence  when  properly 
stamped,  and  may  always  be  obtained  from  the  steward  of  the  manor,  or  the  steward 
may  be  compelled,  by  subpcsna^  to  produce  the  court-rolls  on  am^  trial  where  such 
production  may  be  required  to  support  the  purchaser's  title.  There  were  special 
circumstances  in  the  case  of  JVkUbread  v.  Jordan  (1  Younge  &  Colly er,  303);  the 
title  in  that  case  was  not  divided  into  different  parts,  and  the  whole  case  depended 
upon  the  accustomed  course  of  dealing  between  brewers  and  publicans.  In  this  case 
all  the  property  comprised  in  the  copies  of  the  court-rolls  is  not  comprised  in  the  con- 
tract, and  therefore  the  fact  of  the  purchaser  not  haVing  those  copies  is  naturally  ac- 
counted for,  and  raises  no  suspicion  upon  his  title,  as  the  holders  of  the  larger  part  of 
the  property  may  have  properly  the  possession  of  the  copies  of  the  court- roll.  The 
enfranchisement  of  the  copyholds  took  place  by  the  deed  of  feoffment  of  the  30th 
April,  1799,  and  as  that  forms  the  basis  of  the  plaintiff's  title,  the  Master's  report  is 
right  in  requiring  him  to  procure  a  covenant  for  its  production,  as  it  is  not  in  his  pos- 
session, and  cannot  be  delivered  to  the  purchaser.  The  Vice- Chancel  lor  has  held 
that  the  vendor  is  bound  to  procure  a  covenant  for  the  production  of  all  the  docu- 
ments stated  upon  the  abstract,  upon  the  sole  ground  that  it  is  the  usual  practice  of 
conveyancers  to  insert  such  a  covenant  whenever  the  deeds  are  not  delivered  to  the 
purchaser.  But  this  rule  is  subject  to  several  considerable  limitations :  thus,  wills 
are  excepted  from  it,  as  are  deeds  of  bargain  and  sale  when  enrolled,  copies  of  such 
^eeds  being  made  evidence  by  9  Anne,  c.  18,  sec.  3.  (Goodson  v.  Jones^  Style,  446 ; 
Small  y.  fVUliams,  1  Salkeld,  280;  Eden  v.  Shorihill,  1  Keble,  7;  Coombes  v.  Spen- 
cer, 2  Vernon,  271.)  Neither  is  the  purchaser  entitled  to  the  rest  of  the  deeds 
which  do  not  fall  within  the  above  classes,  and  which  bear  date  prior  to  1799 ;  it  is 
not  a  rule  that  a  purchaser  is  entitled  to  a  covenant  for  the  production  of  every 
deed  of  which,  from  the  abstract,  he  may  have  actual  or  constructive  notice,  but 
the  question  for  consideration  in  each  particular  case  is,  whether  the  absence  of 
any  deed  throws  a  reasonable  doubt  upon  the  vendor's  title.  In  this  case  the  ab- 
sence of  this  deed  could  not  cast  the  slightest  suspicion  on  the  title.  (Couss- 
maker  y.  Sewell,  2  Sugden's  Vendors  and  Purchasers,  appendix  No.  14,  p.  336,  9th 
edit;  Nouaille  v.  Greentoood,  Turner  &  Russell,  26;  Prosser  v.  Wails,  6  Mad- 
dock,  60.) 

The  new  Statute  of  Limitations  (3  &  4  Wm.  4,  c.  27),  in  fact,  decides  this  question. 
That  statute  fixes  forty  years  as  the  time  within  which  any  action  to  recover  posses- 
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fion  of  the  estate  must  be  brought,  in  the  place  of  the  old  HmitatioD  of  sixty  yean, 
and  the  period  for  virhich  a  title  must  be  shewn  is,  by  anabgy  to  the  limitation,  fixed 
by  statute.  In  order  to  give  effect  to  this  beneficial  change  in  the  law,  a  corre^pond- 
mg  change  must  be  made  in  the  practice  of  conveyancers,  and  it  is  the  duty  of  the 
Court  to  regulate  that  practice  accordingly.  Although  Mr.  Brodie  has  maintained, 
since  the  recent  Statute  of  Limitations,  that  the  rule  which  required  a  good  title  for 
sixty  years  to  be  shewn,  was  founded  upon  an  estimate  of  the  average  duration  of  human 
life ;  that  is  erroneous,  for,  according  to  the  text-writers,  the  old  period  was  fixed  by 
analogy  to  the  old  statute  of  limitations^  sixty  years  being  the  time  within  which  a  writ  of 
right  must  be  brought.  (Preston  on  Abstracts  ;  1  Sugden's  Vendors  and  Purchasera, 
331, 9th  edit.;  Hayes  on  Conveyancing,  173.)  The  question  is,  whether  the  vendor  is 
to  have  the  benefit  of  this  change  in  the  law ;  and  it  must  be  admitted  that  the  rule  ia 
necessarily  to  be  applied  with  some  caution.  But  even  sixty  years  was  not  an  abso- 
lute limit ;  as  if,  in  a  will  or  other  instrument,  a  settlement  of  more  than  sixty  yean 
old  was  recited,  it  was  necessary  to  produce  that  settlement;  and  if  the  limit  of  forty 
years  be  now  established  as  the  general  period  over  which  a  good  title  muatbeshewn^ 
the  same  necessity  for  the  production  of  earlier  evidence  of  title  must  sometimes 
exist.  If,  however,  an  abstract  commence  with  the  statement  of  a  conveyance  in  fee, 
by  way  of  mortgage,  in  the  year  1800,  the  title,  beginning  with  an  act  which  asserted 
an  unqualified  ownership,  and  the  transaction  having  taken  place  between  parties 
acting  adversely  to  each  other^  must  be  deemed  sufficient ;  for  it  is  not  probable  that 
a  man  would  advance  his  money  upon  the  security  of  the  property,  without  having 
been  first  satisfied  with  the  validity  of  the  mortgagor's  title.  In  ordinary  cases,  and 
where  there  was  nothing  upon  the  face  of  the  abstract  to  induce  the  purchaser  to 
call  for  the  production  of  any  earlier  deeds,  sixty  years'  title  was  formerly  deemed 
sufficient,  so  now,  since  the  recent  statute,  forty  years'  title  must  be  substituted, 
otherwise  the  benefits  intended  by  the  statute,  particularly  in  the  diminution  of  the 
expenses  attending  the  transfer  of  landed  property,  cannot  be  realized.  Lord 
Hardwicke,  upon  a  question  of  title,  said — *^  The  Court  must  govern  itself  by  a 
moral  certainty,  for  it  is  impossible  in  the  nature  of  things  there  can  be  a  mathe- 
matical certainty  of  a  good  title."  (Lvddal  v.  Weston^  2  Atkyn,  19 ;  Hillary  v. 
Walker,  12  Vesey,  262.) 

Walker  and  Hoopper  for  the  defendant,  the  respondent. — It  is  not  disputed 
that  the  general  rule  is,  that  the  purchaser  is  entitled  to  a  covenant  for  the  pro- 
duction of  all  deeds  material  to  his  title,  of  which  he  cannot  have  the  possession ; 
and  in  this  case,  the  plaintiff,  by  abstracting  these  deeds,  has  shewn  that  he  considered 
them  to  be  material  to  the  title.  The  documents,  of  which  a  covenant  for  their  produc- 
tion is  sought^  are  not  lost,  and  may  be  now  in  the  actual  possession  of  the  vendor,  for 
any  thing  that  appears  to  the  contrary.  Thev  relate  in  part  to  the  copyhold  title, 
and  in  part  to  the  title  to  the  manor  previously  to  1799  ;  and,  independently  of  en- 
firanchisement,  it  would  be  necessary  to  give  evidence  of  the  lord's  title,  for  he  may 
have  had  only  a  limited  interest.  The  recent  Statute  of  Limitations  has  made  no 
alteration  in  the  practice  of  conveyancers,  for  the  period  of  sixty  years  is  adopted 
with  reference  to  the  duration  of  human  life,  not  with  reference  to  any  statute  of 
limitations,  and  great  danger  to  titles  would  be  occasioned  by  any  change  in  this 
respect.  (Paine  v.  Mellor,  6  Vesej,  349.)  Then  as  to  the  copies  of  court-roll ; 
the  court-rolls  of  the  manor,  it  is  true,  are  accessible  to  die  purchaser,  and  are 
evidence  in  support  of  his  title,  but  that  does  not  relieve  the  vendor  from  the 
necessity  of  handing  over  the  original  copies,  if  he  has  them,  to  the  purchaser ;  or,  if 
not,  of  obtaining  a  covenant  for  their  production.  (1  Scriven  on  Copyhold,  265,  2nd 
edit.)  The  case  of  Whitbread  v.  Jordan  proves  how  material  the  production  of  those 
copies  maybe  in  some  cases,  as  where  notices  which  may  affect  the  purchaser  with  an 
equity  may  be  written  upon  them,  and  of  which  no  trace  may  be  found  upon  the 
court-rolls.  {Carrv.  Ellison,  3  Atkyn,  73.)  It  is  the  practice  of  conveyancers  to 
require  the  production  of  an  enrolled  deed,  and  the  purchaser  is  always  held  to  be 
entitled  to  every  means,  and  to  all  reasonable  evidence  which  may  conduce  to  the 
security  of  his  title. 

Bethel,  in  reply. 
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^eftr?iary28,  1844. — JudamenU 

TlieLORD  CHANCELLOR.— Thie  was  n  soit  ^r  specific  performance  of  a  con- 
tract for  the  sale  of  an  estate,  and  the  tide  being  referred  to  the  Master,  an  order  was 
made  that  the  Master  should  consider  whether  the  purchaser  was  entitled  to  a  covenant 
for  the  production  of  any  and  what  documents  contained  in  two  several  abstracts  of 
title.  The  Master  reported  that  the  purchaser  was  entitled  to  a  covenant  for  the  pro- 
duction of  one  deed  only,  namely,  an  indenture  of  feoffment,  dated  in  1799.  Ex- 
ceptions were  taken  to  the  Master's  report  by  the  defendant,  which  were  argued 
before  the  Vice-Chancellor  of  England,  who  allowed  the  exceptions.  From  that 
decision  the  case  comes  here  by  appeal.  There  are  several  points  of  great  impor- 
tance Involved  in  the  appeal.  The  first,  and  most  important,  relates  to  the  effect  of  the 
late  statute,  3  &  4  Wm.  4,  c.  27,  as  to  the  period  to  which  a  good  title  should  extend, 
since  the  passing  of  that  Act.  It  was  supposed  that  by  the  provisions  of  chat  Act, 
it  was  not  necessary  that  the  title  should  be  carried  back,  as  formerly,  during  a 
period  of  sixty  years,  but  that  some  shorter  period  is  now  proper.  Conveyancers 
have  held  various  opinions  on  the  question  ;  but  I  consider  the  statute  did  not  in- 
tend to  establish  any  new  rule  in  this  respect ;  and  that  to  introduce  any  new  rule 
shortening  the  period,  would  affect  the  security  of  titles.  One  ground  o£  the  rule 
which  requires  a  title  for  sixty  years  is,  that  such  a  period  forms  the  ordinary  dura- 
tion of  human  life,  and  so  far  it  is  not  affected  by  the  statute.  It  is  true,  that  the 
security  of  a  sixty  years'  title  is  now  in  some  respects  better  than  it  was  before,  the 
time  within  which  suits  may  be  brought  having  been  shortened  by  the  Act.  But 
I  think  that  is  no  reason  for  shorteninff  the  period^ for  adopting  forty  years; 
or,  as  it  has  been  suggested  by  a  high  authority,  fifty  years — for  which  a  title  must 
be  shewn.  The  old  rule  is  a  sound  one,  and  ought  to  remain  as  before ;  it  would  be 
dangerous  to  make  any  alteration.  The  second  question  is,  whether  the  pur- 
chaser is  entitled  to  a  covenant  for  the  production  of  copies  of  court-rolls.  If  the 
vendor  has  these  copies,  or  if  they  are  in  his  power,  he  is  bound  to  produce  Jthem ; 
but  if  not,  the  purchaser  is  not  entitled  to  call  upon  KmrToprocure  a  covenant  for  _ 
their  production,  because  he  can  at  any  time  resort  to  tEecourt-rolls,  and  make  " 
use  of  them  as  evidence  of  his  title.    I  think  that  is  quite  suflBcieut  for  the  pur-  . 

chaser's  security,  and  I  believe  that  is  the  opinion  of  the  most  eminent  and  expe-  / 

rienced  conveyancers.     Then  with  regard  to  the  indenture  of  bargain  and  sale,         /  / 
within  the  statute  of  9  Anne,  c.  18^  if  enrolled  under  the  statute,  it  &lls  within  the        ^  / 
same  rule  as  copies  of  the  court-rolls.    If  the  vendor  has  it,  he  is  bound  to  produce 
it ;  but  if  not,  the  purchaser  is  not  entitled  to  any  covenant  for  the  production  of  a 
bargain  and  sale  enrolled ;  for  in  this  case  also  access  can  be  had  to  the  enrolment, 
and,  by  the  statute  of  Anne,  a  copy  of  the  enrolment  is  made  evidence. 

I  do  not  think  (and  I  say  it  with  great  deference,  from  the  experience  in  this 
branch  of  learning  of  the  Vice-Chancellor)  that  merely  because  an  instrument  is 
stated  in  the  abstract  of  title,  it  follows,  as  of  course,  that  a  purchaser  is  entitled 
to  a  covenant  to  produce  it.  Such  a  rule  would  not  l^e  beneficial  to  purchasers 
themselves,  for  it  would  induce  vendors  to  withhold  all  information,  except  that  which 
they  are  strictly  bound  to  give.  The  result  is,  that  the  purchaser  is  entitled  to  a 
covenant  for  the  production  of  all  the  deeds  and  documents  contained  in  the  two 
abstracts  as  are  necessary  to  shew  a  good  sixty  years'  title^  except  only  such  as  are 
_  copies  of  court-rollsy  or  indenlures  of  bargain  and  sale,  enrolled  UHfl&t-  the  sraiuie  of 
Anne,  and  are  not  in  the  possession  or  power  of  the  vendor.  There  must  be  an  in- 
quiry as  to  what  copies  of  court-rolls  and  indentures  of  bargain  and  sale  enrolled, 
the  vendor  has  in  his  possession,  which  he  can  produce.  All  the  deeds  within  sixty 
years,  or  which  have  such  a  connection  with  those  within  sixty  years  as  that  the 
title  for  that  period  would  be  incomplete  without  them,  must  be  produced ;  a  perfect 
title  for  sixty  years  must  be  shewn; 

Walker, — There  is  a  settlement  dated  in  1736,  by  which  an  estate  tail  was  created, 
and  which  has  been  barred  within  sixty  years. 

The  LORD  CHANCELLOR.— That  must  be  produced.  The  deeds  of  bargain  and 
sale  enrolled,  of  which  copies  are  made  evidence  by  the  statute  of  Anne,  are  those 
the  vendor  is  not  required  to  produce.  As  I  have  varied  the  Vice-Chancellor's  order. 
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with  respect  to  covenants  for  the  production  of  the  copies  of  court-rolls,  and  the 
indentures  of  bargain  and  sale,  there  irill  be  no  costs  on  either  side :  the  deposit  to 
be  divided. 


THE  LORD  CHANCELLOR'S  COURT. 

January  2Q J  November  ^j  1843. 

(Before  Lord  Chancellor   Lyndhurst.) 

Applebt  v.  Duke,  (a) 

Foreeloiure^-'Iruohent  mortgagor — Amgnees*  costs. 

The  assignee  of  an  insohent  mortgagor  who  is  made  party  to  a  suit  for  foreclosure^  is  not  entitled  to 
any  costs  from  the  mortgagee^  notwithstanding  he  may  have  received  no  assets ;  the  assignee  takes 
the  office  voluntarily  f  and  takes  it  subject  to  all  the  incidents  to  which  the  estate  of  the  mortgagor 
is  liable. 

JAMES  DUKE,  having  mortgaged  certain  hereditaments  to  the  plaintiff  to 
secure  1,500/.  and  interest,  by  his  will  devised  the  same  to  his  son,  Jonathan 
Marshall  Duke,  and  two  others,  as  trustees  for  sale,  upon  trust,  to  divide  the  produce 
between  the  said  J.  M.  Duke  and  the  eight  other  children  of  the  testator.  Afler  the 
testator's  death,  the  plaintiff  filed  a  bill  of  foreclosure  against  the  devisees  in  trust  and 
the  eight  other  children.  The  defendants  appeared  ;  but,  before  the  answers  were 
put  in,  Jonathan  Marshall  Duke  became  an  insolvent  debtor,  and  under  the  Act 
for  the  relief  of  such  debtors,  1  &  2  Vict.  c.  110,  s.  37,  all  his  estate  was  vested  in 
the  defendant,  Samuel  Sturgis,  as  his  provisional  assignee^  who  was  then  made  a 
party  defendant  to  the  suit,  by  supplemental  bill. 

Sturgis,  by  his  answer,  stated,  that  the  effect  of  the  petition  by  the  insolvent,  and 
the  filing  his  schedule,  was  to  vest  in  him,  Sturgis,  all  the  insolvent's  estate  in  trust  for 
the  creditors ;  that,  ^'  nevertheless,  he  did  not  claim  any  interest  in  the  mortga&td 
property,  or  in  the  matters  in  question  in  the  suit,  save  such  as  might  be  vested  in  htvUf 
as  such  provisional  assignee,  tn  trust  Jbr  the  creditors,  xvhose  rights  and  interests  he 
submitted  to  the  protection  of  the  Court**  The  answer  then  stated  that  Sturgis  had  no 
knowledge  of  any  of  the  other  matters  in  question  in  this  suit,  and  submitted  to  act 
as  the  Court  might  direct,  on  being  paid  his  reasonable  costs,  charges,  and  expenses. 
He  also  said  that  he  had  received  no  assets  as  assignee  of  the  insolvent. 

Upon  the  hearing,  Vice- Chancellor  Sir  James  Wigram,  afler  reviewing  all  the 
authorities  upon  the  subject,  which  were  not  uniform,  held,  that  if  the  mortgagor 
had  been  solvent,  he  could  only  have  had  back  his  estate  upon  the  terms  of  paying 
to  the  mortgagee  his  principal,  interest,  and  costs;  that  tlie  same  principle  was 
applicable  to  an  assignee  for  value,  and  an  assignee  in  bankruptcy ;  and  that  there 
was  no  difference  of  principle  which  entitled  the  assignee  under  the  Insolvent 
Debtors'  Act  to  the  costs  he  claimed. 

His  Honour  did  not  think  the  sufficiency  or  insufficiency  of  the  insolvent's  assets  to 
repay  the  assignee's  costs  of  the  suit  varied  the  case ;  for  the  provisional  assignee  stood 
in  the  same  position  as  the  insolvent,  as  neither  could  have  any  right  to  lessen  the  se- 
curity of  the  mortgagee,  by  increasing  the  charges  upon  the  property.  That  in  this  case 
the  assignee  had  not  disclaimed  ;  but,  had  he  actually  disclaimed,  that  circumstance 
would  not  have  affected  the  decision ;  as  the  mortgagee  had  a  right  to  retain  his 
security  unimpaired  until  repayment  of  his  principal,  interest,  and  costs. 

From  that  decision  the  provisional  assignee  appealed. 

Stuart  and  FoUeit  contended  that  it  had  long  been  the  established  practice 
that  the  assignee  of  an  insolvent  mortgagor  should  be  paid  his  costs  by  the 
mortgagee,  who  would  add  them  to  the  mortgage  debt ;  and  they  relied  on  the 
cases  of  Peake  v.  Gibbon  (2  Russell  &  Mylne,  354) ;  Woodward  v.    Haddon   (4 

(a)  Reported  by  R.  G.  Welford,  Esq.,  Barrister-at-lav. 
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Simons,  606);  BotmeU  v.  Tucker  (1  Beavan^  493),  which  had  been  cited  on 
the  argument  before  the  Vice-Chancellory  they  also  referred  to  Weaving  v. 
Count  (6  Simons,  439),  and  they  produced  many  other  cases  from  the  Registrar's 
book  in  the  Exchequer,  in  which  the  costs  of  insolvents'  assignees  bad  been 
provided  for  by  the  mortgagee.  Hunter  v.  Pugh  {supra)  was  not  a  foreclosure 
suit^  and  it  did  not  appear  in  that  case  that  there  was  no  fund  in  the  assignee's 
bands,  out  of  which  he  might  retain  his  costs  of  the  suit ;  here  the  contrary  was 
distinctly  alleged.  In  Bostoell  v.  Tucker ^  the  Master  of  the  Rolls,  Lord  Langdale, 
though  he  doubted  the  propriety  of  the  rule  which  allowed  the  assignee's  costs 
against  the  mortgagee  in  ordinary  cases,  had  admitted  that  where  the  assignee  had 
no  funds,  those  costs  mieht  be  properly  allowed. 

Wakefidd  and  Chanaless^  for  the  mortgagee,  contended  that  his  security  ought 
not  to  be  impaired.    They  cited  Hughes  v.  Kelly  (2  Connor  &  Lawson,  231). 

^uarty  in  reply. 

November  3. — Judgment* 

The  LORD  CHANCELLOR.— The  appellant  in  this  case  is  Sturgis,  the  provisional 
assignee  of  the  Court  for  the  relief  of  Insolvent  Debtors,  who  is  made  a  party  to  the 
suit  by  supplemental  bill.  The  suit  is  for  the  foreclosure  of  a  mortgage  made  by  the  in- 
solvent debtor.  The  appellant,  as  provisional  assignee,  did  not  disclaim,  bul  put  in  his 
answer,  and  thereby  submitted  to  act  as  he  should  be  directed  by  the  Court,  upon 
being  paid  his  costs^  charges,  and  expenses.  He  had  received  no  assets;  and  the 
question  is,  whether  he  is  entitled  to  receive  his  costs  from  the  mortgagee,  who  must 
then  add  them  to  his  mortgage  debt.  The  course  of  the  Court  has  been  to  allow  the 
costs  (Peake  v.  Gibbon^  2  Russell  &  Mylne,  354)  from  the  mortgagee,  who  has  then 
to  add  them  to  his  debt.  That  decision  was  made  by  Sir  John  Leach,  on  the  ground 
*'  that  the  provisional  assignee  was  a  public  officer,  who  did  not  take  upon  himself  by 
any  act  of  his  own  to  represent  the  insolvent,  but  on  whom  the  duty  of  representing 
the  estate  was  thrown  for  public  convenience."  The  same  decision  was  made  by  the 
Vice-chancellor,  after  consulting  the  Lord  Chancellor  and  the  Master  of  the  Rolls» 
in  fVoodivard  v.  Haddon  (4  Simons,  608),  and  Weaving  v.  Count,  before  the  same 
learned  judge,  was  decided  in  conformity  with  Woodward  v.  Haddon,  Other  cases 
in  the  Exchequer,  which  have  not  been  reported,  were  referred  to  at  the  bar.  It  did 
not,  however,  appear  that  in  those  cases  the  attention  of  the  Court  bad  been  in  any 
instance  directed  to  the  question.  But  in  Bosrjoell  v.  Tucker  the  present  Master  of 
the  Rolls  gave  the  assignee  his  costs,  only  because  he  held  himself  bound  by  previous 
decisions ;  though  he  expressed  himself  unable  '*  perfectly  to  understand  the  reason- 
ing of  the  cases  cited."  All  these  decisions  were  cited  before  Lord  Cottenham,  upon 
the  argument  in  Hunter  v.  Pugk^  and  he  also  dissented  from  the  principle  of  those 
decisions ;  while  he  did  not  consider  himself  bound  by  their  authority.  It  was  said 
that  Hunter  v.  Pugh  was  not  a  case  of  foreclosure,  which  is  true ;  but  the  ground  of 
that  decision  applies  equally  to  a  bill  of  foreclosure,  the  case  now  under  review. 
There  is  a  more  recent  authority  in  the  case  of  Hughes  v.  Kellt/,  decided  by  the 
Lord  Chancellor  of  Ireland  (Sir  Edward  Sugden),who  stated  he"  had  always  protested 
against  the  old  rule,"  and  there  refused  to  give  the  assignee  his  costs.  Such  is  the 
state  of  the  authorities,  and  the  more  recent  decisions  are  against  the  rule  by  which 
costs  are  given  to  the  assignee. 

And  on  principle,  why  should  the  mortgagee  suffer,  or  his  security  be  affected, 
▼hen  by  the  acts  of  the  mortgagor  his  interest  in  the  mortgaged  property  has 
been  assigned  to  another?  The  assignee  represents  the  mortgagor;  on  what 
ground,  then,  can  he,  consistently  with  the  established  principles  of  this  Court, 
be  entitled  to  his  costs  ?  It  has  been  said  that  he  does  not  take  the  assessment 
by  his  own*voluntary  act ;  that  the  estate  of  the  mortgagor  is  cast  upon  him 
by  operation  of  law.  But  when  he  accepts  the  office  of  assignee,  of  which  he  knows 
the  assignment  is  an  incident,  he  must  be  considered  to  accept  the  assignment.  If  there 
be  any  hardship  in  such  a  case,  the  remedy  must  be  provided  by  the  legislature. 
Unless  the  legislature  shall  so  declare,  the  remedy  must  not  be  at  the  expense  of  the 
mortgagee.  And  the  question  is  not  affected  by  the  state  of  the  insolvent's. assets; 
and  that  the  provisional  assignee  is  not  entitled  to  call  upon  the  mortgagee  for  pay- 
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nent  of  his  costs.    The  appeal  must  be  dismissed  with  costs.    The  mortgagee  will 
add  his  costs  on  this  appeal  to  his  security,  (a) 


THE  LORD  CHANCELLOR'S  COURT. 

January  21  arid  November  17,  1843. 

(Before  Lord  Chancellor  Lthdhurst.) 
Clark  v.  Wilmot.  (6) 

Foreclosure — Insolvent  tnorigagor — Usury — Evidence — Costs  of  official  assignee. 
The  retainer  of  apart  of  a  loan  by  the  lender*  s  solicitor  to  answer  future  payments  of  interest  is  not 
a  usurious  transaction,  provided  the  solicitor  actually  retain  the  money ;  and  the  entries  of  a 
deceased  solicitor  in  his  books,  made  in  the  usual  course  qf  business,  will  be  admitted  as  evidence 
upon  a  bill  qf  foreclosure,  to  shew  what  money  had  been  paid  to  the  mortgagor. 
An  official  assignee  qfa  bankrupt  mortgagor  is  not  entitled  to  his  costs  m  a  foreclosure  suit  as  agamsi 
the  mortgagee. 

BY  indenture  dated  2nd  May,  1825,  the  defendant  Wilmot  mortgaged  to  John 
Allen,  for  a  term  of  years,  certain  messuages  and  houses  in  Clerkenwell,  and 
that  mortgage  was  duly  registered.  The  plaintiffs,  who  are  the  personal  representa- 
tives of  John  Allen,  then  deceased,  had  filed  a  bill  for  a  foreclosure.  One  of  the 
defendants  to  the  suit  was  Wm.  Wright,  who  claimed  an  interest  in  the  same  houses, 
as  assignee  of  an  equitable  mortgage,  alleged  to  have  been  created  by  a  deposit  by 
the  defendant  Wilmot  to  a  person  of  the  name  of  Langdon,  in  February  182L 
Langdon  having  become  bankrupt  in  1830,  George  John  Graham,  as  his  official, 
was  made  party  defendant  to  the  suit.  The  cause  was  heard  before  yice-Chan<- 
oellor  Sir  James  Knight  Bruce,  13th  Nov.  1841,  who  held  that  the  entries  in 
the  books  of  Mr.  Keane,  the  deceased  solicitor  of  Wilmoty  at  tlie  rime  of  the  mort- 
gage, shewingthat  he  had  received  the  money,  and  paid  it  over  to  Wilmot,  were  pro- 
perly received  as  evidence  to  disprove  the  alleged  usury;  that  Wilmot,  who  had 
also  become  bankrupt,  might  be  examined  to  prove  that  Allen  had  notice  of  the 
equitable  mortgage  now  claimed  by  Wright,  but  not  to  prove  the  usury,  as  it  might 
happen,  if  the  usury  were  not  proved,  the  costs  might  fall  upon  Wilmot's  estate; 
but  if  he  were  allowed  to  prove  the  usury,  the  plaintiffs  would  be  dismissed,  and  no 
costs  thrown  upon  WiImot*s  estate;  and  that  Graham,  the  assignee  of  Langdon,  by 
his  counsel  absolutely  disclaiming  all  interest,  should  be  allowed  his  costs  from  the 
plaintiff. 

From  that  decision  the  plaintiff  appealed. 

On  the  21st  of  January,  1843,  the  appeal  was  heard  by  the  Lord  Chancellor,  the 
cases  referred  to  in  the  last  case  of  Appleby  v.  Duke  having  been  mentioned,  hia 
lordship,  on  the  17th  November,  1843,  gave  judgment. 

The  LORD  CHANCELLOR. — It  appears  to  me  that  in  this  case  there  is  no  evi- 
dence in  support  of  the  charge  of  usury  made  by  the  bill,  but,  on  the  contrary,  that  it  has 
been  disproved.  It  is  alleged  that  part  of  the  loan  of  1,500/.,  made  by  Allen  to  the 
defendant  Wilmot,  was  retained  by  his  solicitor  for  the  purpose  of  paying  two  years* 
interest  on  the  mortgage,  and  for  the  costs  of  preparing  the  mortgage  securities. 
Evidence  was  adduced  by  entries  in  the  books  of  Keane,  the  deceased  solicitor  of 
the  defendant,  which  proved  that  the  sum  retained  to  meet  the  interest  remained  in 
his  (the  solicitor's)  hands,  and  was  paid  by  him,  year  by  year,  to  the  plaintiff,  after  the 
interest  had  actually  become  due.  Then  there  was  nothing  usurious  in  ijf  taining  the 
eosts  of  preparing  the  mortgage-deeds,  unless  such  retention  had  been  merely  colourable. 
I  think  there  is  no  ground  for  an  inquiry  into  that  part  of  the  question,  and  that  no 

(a)  See  also  on  this  subject :  Hunter  t.  Pugh,  per  Cnag,  231)  ;  Barry  v.  Wrey  (Bcames  on  Costs,  App* 

l4va  CotUahAin,  C,  March  7,  1S40  (]  Hare,  307,  399,  3  Russell,  465) ;    Massey  ▼.  Moss  (1  Hare» 

n.)  ;  Carl  v.  Belcher  (1  Hare,  310) ;  AngeU  v.  Davis  319) ;  Williams  v.  Nixon  (3  Beavao,  477). 

(4  Myloe  &  Craig,  361);  Taylor  r.  Southgaie  (4  (i^)  Reported  by  R.G,WELFoaD,  Esq.,  Burrbter- 

Mylne  &  Craig,  203) ;  Eyre  v.  Martden  (4  Mylne  &  at-law. 
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inquiry  ongfat  be  granted  as  to  the  osuiy.  I  think,  also,  the  equitable  mortgage 
attigned  to  tlie  defendant  Wright  was  entitled  to  priority  over  Allen's  security,  to 
which  the  plaintifis  are  entitled.  It  was  objected  thftt  the  evidence  of  the  solicitor's 
booka  ought  not  to  have  been  received,  as^  had  he  been  living,  he  would  have  been 
incompetent  to  give  evidence  against  the  interest  of  his  client,  but  I  think  that  the 
evidence  was  properly  received.  Upon  the  whole,  there  is  sufficient  on  the  pleadings 
and  evidence  together  to  justify  that  part  of  the  decree  which  decrees  a  foreclosure 
of  the  mortgages,  and  settles  the  priority  of  the  incumbrances.  The  assignees  of 
Wilmot  disclaimed  all  interest,  and  were  properly  dismissed.  But  the  defendant 
Graham,  the  official  assignee,  did  not  disclaim,  and,  according  to  the  recent  case  of 
Appleby  t.  Duke  (supra,  p.  6),  he  cannot  have  his  costs  against  the  plaintiff.  The 
decree  of  the  Vice-Chancellor  must  therefore  be  varied  in  that  particular. 

[Note, — It  must  now  be  considered  a  settled  point  that  if  the  provisional  assignee  of 
an  insolvent  debtor,  or  the  official  assignee  in  bankruptcy,  shall  be  made  defendant  in 
a  suit  for  a  foreclosure  of  the  insolvent  or  bankrupt  mortgagor,  and  if  he  do  not 
alisolutely  disclaim^  he  shall  not  have  his  costs  against  the  mortgage.] 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

April  29,  1844. 

MosER  V.  Platt.  (fl) 

Willt  corutruetion  qf, 
C.  G.  C.  being  seized  of  certain  estates  situate  in  the  liberties  of  the  city  of  Hereford,  also  of  certain 
other  estates  in  the  county  of  Hereford ,  but  which  were  not  within  the  city  or  liberties  of  Here-' 
ford,  by  his  will  devised  to  trustees  therein  named,  as  follows :  "  /  ^e*  diemset  and  bequeath  aO 
my  freehold,  copyhold,  and  leasehold  messuages,  lands,  and  hereditaments  in  the  city  of  Hereford 
or  the  liberties  thereof,  in  the  county  qf  Hereford,  and  my  two  houses  on  Ludyate-hill,  in  the  city 
f(f  Ltmdon."  The  testator,  in  a  subsequent  part  qfhis  will,  empowered  his  trustees  to  sell  the  whole 
or  any  part  qf  the  before-mentioned  premises,  either  by  public  sale  or  private  contract,  or  other- 
wise. In  a  codicil  bearing  date  the  same  day  as  his  will,  the  testator  having  occasion  to  refer  to 
the  powers  of  sale  contained  in  his  will,  directed  in  the  following  manner  respecting  the  household 
fismiiurt  and  effects  belonging  to  a  certain  house  called  Pool-house, — **  subject  to  the  same  trusts, 
powers,  and  provisions  as  are  in  my  said  will  declared  concerning  the  proceeds  of  the  sale  thereby 
authorized  qf  Pool-house,  and  of  my  other  estates  situate  in  the  city  and  county  of  Hereford." 
Held,  that  the  testator* s  estates  situate  in  the  county  of  Hereford,  but  not  within  the  city  or  the 
liberties  thereof,  did  not  pass  to  the  trustees, 

THIS  case,  which  was  a  family  suit,  came  before  the  Court  upon  demurrur.  It 
appears  that  the  testator,  Charles  Gomond  Cooke,  was,  at  the  date  and  exe- 
cution of  his  will,  and  at  the  time  of  his  death,  possessed  of  considerable  personal 
property,  and  was  also  seized  of  a  certain  freehold  estate  in  the  county  of  Here- 
finrd,  and  a  freehold  estate  near  Ocle  Pitcher,  in  the  county  of  Hereford,  but 
not  within  the  city  or  liberties  of  Hereford ;  another  freehold  estate  in  the  parish 
of  Lugwardine,  in  the  county  of  Hereford,  and  not  within  the  city  or  liberties 
thereof,  known  by  the  description  of  Old  Court  Farm,  a  small  portion  of  which 
was  copyhold ;  a  freehold  dwelling-house,  with  a  garden  and  lands,  called  Pool- 
house,  within  the  liberties  of  the  city  of  Hereford ;  certain  copyhold  cottages, 
lands,  and  tenements,  and  four  leasehold  cottages,  also  within  the  said  liberties  ; 
also  a  leasehold  farm,  called  Pool  Farm,  situate  in  the  parish  of  St.  Martin,  wtthia 
the  said  liberties ;  which  farm,  together  with  a  portion  of  open  field  or  common 
land  lying  about  three  miles  distant  from  it,  and  not  within,  but  bordering  upon, 
the  liberties  of  the  city  of  Hereford,  was  held  by  the  testator  under  a  lease 
from  the  Custos  Vicars  of  the  College  of  Vicars,  in  the  choir  of  the  cathedral 
dmrch  of  Hereford,  which  lease  was  urnewable  every  seven  years. 

The  testator  by  bis  will,  bearing  date  the  30th  of  January,  1840,  among  other 
things,  devised  as  follows :  <<  I  give,  devise,  and  bequeath  all  my  freehold,  copyhold^ 

(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister- at-law. 
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and  leasehold  messuages,  lands,  and  hereditaments  in  the  city  of  Hereford,  or  the 
liberties  thereof,  in  the  county  of  Hereford,  and  my  two  leasehold  houses  on  Lud- 
gate-hill,  in  the  city  of  London,  held  by  me,  under  the  Master  and  Fellows  of  Jesus 
College,  in  the  University  of  Cambridge,  with  the  respective  appurtenances,  unto  and 
to  the!  use  of  my  friends,  T.  J.  Piatt,  R.  Moser,  and  W.  Piatt,  for  the  respective 
estates  and  interests  in  the  said  premises  which  I  can  hereby  dispose  of,  upon  trusty 
during  the  life  of  my  daughter  Elizabeth,  the  wife  of  S.  Piatt,  to  pay  the  yearly  rents  of 
the  several  hereditaments  unto  her  for  her  separate  use,  without  the  interference  or 
control  of  her  present  or  any  future  husband,"  with  power  of  appointment  by  will, 
and  in  default  of  such  appointment,  to  her  husband,  the  said  S.  Piatt,  for  life, 
remainder  to  her  children,  in  equal  shares  and  proportions.  The  testator  then  pro- 
vided as  follows : — ''  That  it  shall  be  lawful  for  my  said  trustees,  and  the  survivors 
and  survivor  of  them,  and  his  heirs,  executors,  and  administrators  respectively,  during 
the  lifetime  of  my  said  daughter,  at  her  request,  to  sell  all  or  any  part  of  the  afore- 
said premises  respectively,  either  by  public  auction,  or  private  contract,  or  otherwise, 
and  for  such  considerations  as  my  said  daughter  shall  approve,  and  che  said  trustees 
or  trustee,  for  the  time  being,  shall  invest  the  purchase-moneys  arising  therefrom, 
in  their  or  his  names  or  name,  and  with  the  consent  in  writing  of  my  said  daughter, 
if  living,  in  some  or  one  of  the  public  stocks  of  Great  Britain,  or  at  interest  on  Go- 
vernment or  real  securities,  with  power  from  time  to  time,  and  with  the  like  consent 
of  my  said  daughter,,  if  living,  to  vary  the  said  stocks  or  securities;  and  the  said 
stocks  and  securities,  and  the  annual  income  thereof,  shall  be  held  and  applied  upon 
the  like  trusts  as  are  hereinbefore  declared  concerning  the  said  premises  so  to 
be  sold."  Afler  several  other  bequests,  the  testator  devised  and  bequeathed  all 
the  residue  of  the  real  and  personal  estate  which  should  belong  to  him  at  his 
death,  unto  and  to  the  use  of  his  daughter,  Elizabeth  Piatt,  absolutely;  but  in  case 
she  should  die  in  the  testator's  lifetime,  then  to  her  said  husband,  absolutely;  and 
he  thereby  appointed  his  said  daughter  and  her  husband  to  be  the  executors  of 
his  will.  The  testator  afterwards,  but  on  the  same  day  on  which  the  will  bears 
date,  executed  a  codicil,  whereby,  revoking  the  appointment  of  W.  Piatt  as  a  trustee, 
and  appointing  the  plaintiff,  C.  Piatt,  in  his  stead,  to  act  as  a  trustee  with  the  two 
other  trustees  before  named,  thus  proceeded  : — <<  I  direct  that  the  household  furni- 
ture and  effects  in  or  belonging  to  my  dwelling-house,  called  Pool-house,  which  I 
have  bequeathed  upon  trust  for  the  separate  use  of  my  daughter,  shall  not,  during 
her  present  or  any  future  mamage,  be  sold,  except  upon  the  condition  that  the  net 
moneys  which  shall  arise  from  such  sale  shall  be  paid  to  the  trustees  or  trustee  for 
the  time  being  of  my  will,  and  this  codicil  to  be  by  them  or  him  invested  and  held 
upon,  with,  and  subject  to  the  same  trusts,  powers,  and  provisions  as  are  in  my  said 
will  declared  concerning  the  proceeds  of  the  sale  thereby  authorized  of  Pool-house, 
and  of  my  other  estates  in  the  city  and  county  of  Hereford.** 

The  testator  died  in  Dec.  1842.  Upon  the  death  of  the  testator,  the  defendants, 
Samuel  Piatt  and  Elizabeth  his  wife,  in  her  right,  entered  into  possession  of  such  of 
the  testator's  freehold,  copyhold,  and  leasehold  estates  as  were  situate  within  the 
county  of  Hereford,  but  not  within  the  city  or  liberties  of  the  city  of  Hereford, 
and  continued  in  the  enjoyment  thereof  up  to  the  time  of  filing  the  bill,  and  they 
contended  that,  according  to  the  true  construction  of  the  will,  no  part  of  the  testa- 
tor's freehold,  copyhold,  or  leasehold  estates  which  were  situate  within  the  county  of 
Hereford,  or  the  liberties  thereof,  was  by  the  will  so  devised  to  plaintiffs  as  such 
trustees  thereof. 

The  bill,  which  was  filed  by  the  trustees  of  the  will  and  codicil,  prayed  that  it 
might  be  declared,  that  not  only  all  the  freehold,  copyhold,  and  leasehold  estates 
situate  within  the  city  of  Hereford,  and  the  liberties  thereof,  whereof  or  whereto  the 
testator  died  seized,  possessed,  or  entitled,  but  also  all  the  other  freehold,  copyhold, 
and  leasehold  estates  situate  within  the  county  of  Hereford,  though  not  within  the  city 
of  Hereford  or  liberties  thereof,  whereof  or  whereto  the  testator  died  seized,  pos- 
sessed, or  entitled,  were,  by  the  said  will  and  codicil,  well  and  effectually  devised  and 
bequeathed  to  the  plaintiffs  upon  the  trusts  thereof  declared  in  and  by  the  same 
respectively. 
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The  defendants,  Samuel  Piatt  and  Elizabeth  his  wife,  put  in  their  demurrer  to  this 
l>iU,  for  want  of  equity  ;  and  the  question  to,  be  determmed  by  the  Court  was,  whe- 
ther those  estates  situate  in  the  county  of  Hereford,  but  which  were  not  within  the 
city  or  liberties  thereof,  passed  to  the  trustees,  or  whether  they  belonged  to  the 
defendant  Elizabeth  Piatt,  as  residuary  devisee^  under  the  will  of  her  father^  the 
testator. 

The  demurrer  was  argued  at  considerable  length,  by  Hodgson  and  T.  H.  Hallp 
and  in  support  of  which  the  following  cases  were  cited*:  Doe  y.  Greathed  (8  East 
Rep.  91) ;  Doe  v.  Lord  Lucan  (9  East,  448) ;  Doe  v.  Greening  (3  Man.  &  Selw. 
171);  Dotf  V.  Lyford  (4  Man.  &  Selw.  550);  Fogstm  v,  Thomas  (6  Bing.  N.  C. 
837) ;  Doey,  Bovoer  (3  Barn.  &  Adol.  453);  Anon.  (8  Dyer,  261  b). 

Bethel  and  Bacon^  for  the  plaintiffs. — If  the  construction  attempted  to  be  put 
upon  the  will  by  the  defendants  were  correct,  it  would  appear  that  the  testator  had 
inserted  the  words  <*  county  of  Hereford"  for  no  reason  whatever,  for  the  testator 
Jiad  no  freehold  property  within  the  city  of  Hereford ;  the  only  freehold  he  was 
possessed  of  within  the  liberties  consisted  of  a  house  and  garden ;  he  had  also  cer- 
tain copyholds  and  leasehold  premises  within  the  liberties,  but  none  whatever  in 
the  city.  The  testator  was  seized  of  freeholds  in  the  county  of  Hereford,  and  he 
devises  all  hisjreehold  estates,  not  having  any  in  the  city.  What  property,  therefore, 
can  answer  those  estates  described  in  the  will  except  the  freeholds  which  he  had  in 
the  county  ?  By  having  recourse,  however,  to  punctuation,  the  devise  will  appear 
plain  and  consistent,  and  by  this  means  the  estates  of  the  testator  in  the  county  of 
Hereford  will  pass  Agreeably  to  his  manifest  intention.  For  example,  take  the  first 
words  of  the  testator's  will  as  shewing  his  general  intention, — *'  1  give,  devise,  and 
bequeath  all  my  freehold,  copyhold,  and  leasehold  messuages,  lands,  and  heredita- 
ments" (then  immediately  follows  the  description)  <Mn  the  city  of  Hereford,  or  the 
liberties  thereof,  in  the  county  of  Hereford,  and  my  two  leasehold  houses  on  Lud- 
gate-hill," — the  passage  will  thus,  without  doing  violence  to  the  rules  of  grammar, 
seem  clear  and  consistent  with  the  intention ;  for  what  is  more  usual  in  enumerating 
particulars  of  which  the  whole  is  composed,  than  to  omit  inserting  the  conjunctive, 
particle  between  each  particular,  and  place  it  only  between  the  last  one  and  that 
which  immediately  precedes  it?  It  seems  perfectly  absurd  to  suppose  the  testator 
intended  merely  to  have  devised  those  small  estates  in  the  city  and  liberties  thereof, 
for  this  property,  excluding  as  it  did.  Pool-house,  which  he  gave  as  a  residence  for 
his  daughter  (Elizabeth  Piatt),  would  not  suffice,  if  converted  into  money,  to  pay  for 
the  renewal  of  the  leases  of  Pool  Farm  and  the  two  houses  on  Ludgate-hill.  But 
we  submit  that,  whatever  doubt  may  be  raised  as  to  the  construction  to  be  put 
upon  the  words  of  the  will,  the  language  of  the  codicil  places  the  whole  matter 
beyond  a  dispute;  for  in  the  latter  instrument  he  refers  to  the  power  of  sale  con- 
tained in  his  will,  as  comprising  also  his  estates  in  the  county  of  Hereford ;  for  he 
says,  <<  The  sale  thereby  authorized  of  Pool-house,  and  my  other  estates  in  the  city 
and  county  of  Hereford."  The  power  of  sale  also  extended  over  the  whole  of  the 
property  devised  to  the  trustees ;  the  freehold  estate,  therefore,  situate  in  the  county 
of  Hereford,  must  be  taken  to  be  well  devised  to  the  trustees  for  the  purposes  of 
his  will. 

The  Vice-Chancellor. — Although  this  is  a  legal  question,  I  do  not  feel  any 
reluctance  in  giving  my  opinion,  because  the  case  is  clear.  As  1  collect  from  the 
plaintift's  statement,  the  testator  was  seized  of  a  freehold  estate  in  the  county  of 
Hereford ;  he  also  had  a  freehold  estate  in  the  county  of  Hereford,  not  within  the 
city  or  liberties  of  Hereford ;  and  he  also  had  a  freehold  estate  in  the  parish  of  Lug- 
wardine,  in  the  county  of  Hereford.  Two^  acres  of  this,  it  is  said,  were  copyhold, 
twenty.four  acres  were  held  upon  lease  during  his  life,  and  the  residue  was  freehold ; 
so  that  he  would  have  two  acres  of  copyhold  in  the  parish  of  Lugwardine,  in  the 
county  of  Hereford,  not  within  the  city  or  liberties.  In  addition  to  these,  the 
testator  had  a  freehold  estate,  called  l^ool-house,  within  the  liberties  ;  certain  copy- 
bold  and  leasehold  cottages  within  the  liberties ;  also  a  leasehold  estate  within  the 
liberties ;  this  latter  was  called  Pool  Farm,  comprehending,  however,  a  small  portion 
«f  land  in  a  different  parish,  together  with  open  lands  which  were  not  within  the  city 
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or  Hberties  of  the  city.  Should  any  question  arise  upon  that  small  portion,  that  most 
be  the  subject  of  further  argument.  I  only  now  give  my  opinion  upon  the  question, 
whether  the  property  described  in  the  bill  as  being  in  the  county  of  Hererord^  but 
not  within  the  city  or  liberties^  passed  by  the  first  derise ;  or,  in  other  words^ 
whetlier  the  Ocle  Fitcfaer  estate,  and  that  part  of  it  "which  lies  in  the  parish  of  Jjug- 
wardine  not  within  the  city  or  hberties,  did  pass  by  the  first  devise.  The  testator,  after 
having  disposed  of  the  different  properties  which  I  have  before  mentioned,  devises  as 
follows : — '<  All  ray  freehold,  copyhold,  and  leasehold  messuages,  lands,  and  heredita- 
ments, in  the  city  of  Hereford,  or  the  liberties  thereof,  in  the  county  of  Hereford, 
and  my  two  houses  on  Ludgate-hill,"  to  the  uses  mentioned  in  his  will.  It  has  been 
contended,  that  by  the  above  devise  the  testator's  freehold  and  copyhold  in  the 
county  of  Hereford,  not  within  the  city  or  liberties  thereof,  passed  as  well  as  diat 
which  was  situate  within  the  city  and  liberties.  Now  the  testator  has,  in  that 
sentence,  devised  two  sets  of  property,  of  which  he  has  given  distinct  descriptions : 
for  instance,  he  has  given  all  his  ireehold,  copyhold,  and  leasehold  premises,  in  the 
city  of  Hereford,  or  the  liberties  thereof,  in  the  county  of  Hereford  (that  is  one 
devise),  and  his  two  leasehold  houses  on  Ludgate-hill  (that  forms  another  devise). 
Therefore,  to  arrive  at  a  decision  as  to  what  is  the  meaning  of  the  words  <<  county  of 
Hereford,"  you  must  not  construe  the  passage  as  forming  one  sentence,  for  fhe 
testator  has  broken  the  description  of  the  two  things,  the  first  ending  with  the  words 
'<  county  of  Hereford,"  and  has  given  a  separate  description  of  his  leasehold  houses  on 
Ludgate-hill.  Thus  we  are  confined  exclusively  to  the  terms  of  the  first  sentence; 
and  I  am  of  opinion  that,  according  to  the  clear  meaning,  you  cannot  construe  that 
as  if  the  word  "  and ''  were  inserted  between  the  words  '<  thereof"  and  *'  in,"  as  waa 
contended  at  the  bar.  It  must,  therefore,  be  taken  as  if  the  words  were  ''in  the  d^ 
of  Hereford  or  the  liberties  thereof."  The  consequence  of  such  a  construction  wul 
be,  that  no  property  in  the  county  of  Hereford  passed  under  that  devise  but  what 
was  situate  in  the  city  of  Hereford,  or  the  liberties  thereof.  As  to  the  audiority 
given  to  the  trustees  to  make  leases,  which  was  a  mere  general  power,  and  appli- 
cable to  whatever  was  before  given,  I  do  not  think  that  circumstances  can  allow  a 
more  ample  signification  to  the  first  sentence.  In  that  part  of  the  will  which  relatea 
to  the  renewal  of  his  leases,  he  has  described  the  leasehold  estate  of  Pool  Farm,  as 
being  situate  in  the  parish  of  St.  Martin,  in  the  city  of  Hereford,  but  it  is  stated  in 
the  bill  to  be  within  the  liberties.  Upon  looking  at  the  codicil,  we  find  the  following 
words :  **  Upon,  with,  and  subject  to  the  same  trusts,  powers,  and  provisions  as  are 
in  my  said  will  declared  concerning  the  proceeds  of  the  sale  thereby  authorized  of 
Pool-house,  and  of  my  other  estates  in  the  city  and  county  of  Hereford."  There  he 
takes  notice  of  part  as  being  in  the  city  of  Hereford,  and  it  was  reasonable  to  con- 
clude that  the  other  part  was  within  the  county  of  Hereford.  It  seems  to  my  mind 
that  the  codicil  confirms  the  construction  of  the  will.  Had  it  been  a  simple  direction 
to  sell  his  estates  in  the  city  and  county  of  Hereford,  and  invest  the  proceeds  thereof, 
it  might  then  have  been  contended  that  such  a  direction  was  intended  to  have  had  a 
more  extended  meaning,  but  the  testator  has  here  referred  to  the  sale  authorized  by 
his  will,  therefore  it  cannot  have  a  more  extensive  operation  than  the  sale  authorized 
by  the  will  itself.  It  appears  to  me  to  be  perfectly  clear  that  the  words  in  question 
did  not  pass  any  estates  in  the  county  of  Hereford  to  the  trustees  but  what  were  also 
in  the  city  or  liberties  thereof.  They  must^  therefore,  go  to  the  testator's  daughter 
as  residuary  devisee. 

Demurrer  aUcnoed. 


SMITH  9.  OAKI&  IS 

THE  VICE-CHANCELLOR  OF  ENGLAND. 

May  25,  29,  31,  and  June  1. 

JoHif  Smith  and  Richard  Strachet,  Plointiflb,  v.  Maria  Lucy  Oakbs, 
Gborob  Musgbayx,  Thomas  Gborge  Alsxanbsr  Oakss,  Thomas 
Alxxami>br  Oakba  and  Clara  Sophia,  bis  Wife,  Richard  Francis  Oakes, 
Ci^RA  Sophia  Oakbs,  the  ^oanser»  Julia  Leonora  Cakes,  and  Catharinb 
OATFa  -Defendants  by  Origioal  Bill: 

AND 

John  Smith,  Plaintiff, v.  Maria  Lucy  Cakes,  George  M.  Musora ve»  Richaro 
Strachxy,  Clara  Sophia,  the  Wife  of  Thomas  Alexander  Cakes, 
Thomas  George  Alexander  Cakes,  Richard  Francis  Cakes,  Clara. 
Sophia  Cakes,  the  younger,  Julia  Leonora  Cakes,  and  Catharine  Ma- 
tilda Cakes,  infents  out  of  the  jurisdiction,  and  Thomas  Alexander  Cakes, 
since  deceased — ^Defendants  by  amended  and  Sapplemental  Bill,  (a) 

Marriage  MttlemeTit— Construction  qfthe  words  **  Joint  and  natural  Uve$^' — Survivorship — 

Alleged  imposition. 

Qmi.  fl»  imiended  marriage  between  T,  0.  and  E.  A.  C,  a  sum  of  money  was  directed  to  be  tweetied 
M  tiepwrekase  of  certain  stock,  and  thai  the  same  should  stand  in  the  names  of  trustees,  upon  tha 
trusts  (among  others)  following ;  viz.  ''for  the  use  and  behoqfqf  T.A.andE.  A.  C,  during  their 
joint  and  natural  lives;  and  in  case  the  said  E.A.C.  should  happen  to  survive  the  said  T.A.,  her 
said  intended  husband,  then  that  she  should  be  entitled  to  receive  the  interest  arising  on  suchfunds^ 
or  the  rento  or  other  produce  of  the  same^  yearly  and  every  year^  during  the  term  of  her  natural 
i^Sf  in  full  ofhtrjointurej  and  m  lieu,  bar,  and  satisfaction  of  her  dower  and  thirds  at  common 
lams  the  interest,  rent,  or  other  produce  to  be  paid  by  even  or  equal  ha^f-yearly  payments  on  every 
25M  day  of  December  and  every  2bth  day  qf  June.  And  upon^ther  trust,  to  the  issue  qfthe  said 
intended  marriage,  and  to  be  equally  divided  between  them,  share  and  share  alike,  the  portion  of 
each  child  to  be  paid  and  payable  when  such  child  shall  attain  his  or  her  age  of  21  years  or  be 
married  g  and  the  portion  or  portions  of  any  child  or  children  dying  before  he,  she,  or  they  shall 
have  resfpecHvely  attained  the  said  age  of  21  years  or  be  married,  shall  be  equally  divided  among 
the  survivors.  And  if  all  the  children  qf  such  marriage  except  one  shall  happen  to  die,  then  and 
m  such  case  such  cMld  shall,  on  his  or  her  attaining  the  said  age  qf  21  years  or  being  married^ 
receive  the  whole  of  the  produce  of  the  fund.  And  in  case  there  should  be  no  issue  qf  the  marriage, 
or,  being  issue,  they  should  all  die  brfore  their  age  of  21  years  or  days  of  marriage,  then  and  in  such 
ease  the  said  T.O.  io  have  power  to  sell,  bequeath,  or  otherwise  dispose  of  the  produce  of  the  said 
priueipal  sum,  as  being  m  such  event  his  sole  and  absolute  property. 

BsU,  thai  the  words  "joint  and  naturuT*  must  be  taken  with  rqferenee  to  the  other  parts  rf  the  set^ 
tlemeni  and  the  general  scope  qfthe  settlor;  that  therrfore  the  Court  could  not  exclude  the  words 
'*  natural  lives,*'  but  must  endeavour  to  give  them  a  meaning;  T.O.  survived  E.A.C.  Held,  thai 
the  power  given  to  T.O.  to  dispose  qf  the  property  as  his  own  in  the  case  qf  there  being  no  issue 
of  the  marriage,  plainly  indicated  that  his  interest  was  not  to  cease  immediately  upon  E  .A.C.*s 
decease,  and  that,  therefore,  **  natural  lives"  being  superadded  to  **  joint,"  must  be  taken  as  sig- 
nifying the  natural  lives  of  both,  and  not  merely  during  their  joint  Hoes. 

Held  also,  that  the  clause  in  favour  of  the  only  surviving  child,  in  case  it  should  attain  the  age  qf 
21  years  or  be  married,  would,  \f  taken  literally,  disable  the  Court  from  hearing  the  question 
raised  until  it  should  be  seen  who  was  the  surmvor  qf  the  children  qf  the  marriage. 

SHORTLY  before  the  10th  June,  1786,  a  marriage  was  agreed  on  between  Thomaa 
Cakes,  then  resident  in  the  East  Indies,  and  senior  merchant  in  the  East-India 
Company  at  their  presidency  at  Fort  St.  George,  and  paymaster  of  Palamcottah,  and. 
Elizabeth  Ann  Cosby,  spinster,  daughter  of  Colonel  Sir  Henry  Augustus  Montague 
Cosby,  both  resident  in  the  East  Indies,  and  in  consideration  of  the  marriage,  and  of 
6,400  star  pagodas,  the  marriage  portion  of  Elizabeth  Ann  Cosby,  a  sum  of  25,000 
star  pagodas  was  agreed  to  be  settled  as  a  provision  or  jointure  for  her  in  the  erent 
of  her  surviving  her  intended  husband,  and  as  a  provision  for  the  children  of  the 
marriage.  In  pursuance  of  this  agreement.  Sir  Henry  A.  M.  Cosby,  on  or  about  the 
lOth  of  June,  1786^  paid  the  sum  of  6,400  star  pagodas  to  Thomas  Cakes,  and  the 
latter  about  the  same  time  paid  the  sum  of  25^00  star  pagodas  to  James  Henry 
Casamaijor,  John  Chamier,  and  Josias  Du  Pr6  Porcher  (resident  in  the  East  Indies), 
on  behalf  of  themselves  and  of  Thomas  Parry  and  John  Bland  (both  residing  in  Eng- 
land), and  that  thereupon  an  indenture  of  settlement,  dated  the  10th  June,  1786,  was 

(a)  Repotted  by  Gso.  Goldsvith,  Bsq.  Birristcf-at-lBw. 
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made  between  the  above  parties  residing  in  India,  and  the  same  was  shortlj  after 
executed  by  Parry  and  Bland  in  England.  Wherein,  reciting  the  intended  marriage^, 
and  that  the  sum  of  6,400  star  pagodas  was  that  day  paid  by  Sir  Henry  Augustus 
M.  Cosby  to  the  said  Thomas  Oakes,  as  the  marriage  portion  of  Eh'zabeth  A.  Cosby, 
the  said  T.  Oakes  had  agreed  that  the  sum  of  25,000  star  pagodas  should  be  settred- 
and  assured  as  and  for  a  provision  or  jointure  for  the  said  Elizabeth  Ann  Cosby  in 
the  event  of  her  surviving  her  said  intended  husband,  and  as  a  provision  for  the 
children,  issue  of  the  marriage,  in  manner  afterwards  declared,— it  was  witnessed 
that  the  said  Thomas  Oakes  had  that  day  paid  into  the  hands  of  James  Henry  Casa- 
maijor,  John  Chamier,  and  Josias  Du  Pr6  Porcher,  the  sum  of  25,000  star  pagodas, 
the  receipt  whereof  on  their  own  part,  and  on.  the  part  of  T.  Parry  and  J.  Bland,  the- 
other  trustees  in  England,  they  thereby  acknowledged  and  thereby  declared  that  the 
two  several  sums  of  6,400  star  pagodas  and  25,000  star  pagodas  were  paid  upon  the 
trusts,  and  for  such  intents  and  purposes,  and  subject  to  such  provisions,  powers, 
limitations,  and  agreements,  among  certain  others,  following;  viz.  that  the  trustees  in 
India  should,  as  soon  as  conveniently,  remit  the  sum  of  25,000  star  pagodas,  by  bt)Is 
of  exchange,  to  the  trustees  in  England,  who  were  to  invest  the  net  produce  of  such 
remittance  in  the  public  or  government  funds,  or  in  East-India  stock,  or  in  such 
other  good  and  unexceptionable  securities,  or  in  the  purchase  or  mortgage  of  freehold,, 
copyhold,  or  leasehold  estates,  with  the  consent  and  approbation  of  Thomas  Oakes, 
provided  he  executed  any  power  or  deed  to  that  effect ;  and  in  default  of  his  giving 
such  instructions,  that  then  the  English  trustees  should  invest  the  produce  of  the  said 
remittance  in  such  manner  as  the  whole  number  of  trustees  together,  or  the  majority 
of  them,  should  direct  and  appoint.  The  deed  of  settlement  then  continued  as 
follows: — '<  And  it  is  hereby  declared  that  the  interest,  rent,  or  other  yearly  produce 
arising  therefrom,  or  to  grow  due  thereon,  is  to  be  for  the  use  and  behoof  of  the  said 
Thomas  Oakes  and  Elizabeth  Ann  Cosby  during  their  joint  and  natural  lives  ;  and  in 
case  the  said  Elizabeth  A.  Cosby  should  happen  to  survive  her  said  intended  husband, 
Thomas  Oakes,  then  and  in  such  case  the  said  Elizabeth  Ann  Cosby  shall  be  entitled 
to  receive  the  interest  arising  on  such  funds,  or  the  rents  or  other  produce  of  the  said 
25,000  pagodas,  yearly  and  every  year,  during  the  term  of  her  natural  life,  which  said 
interest,  rents,  or  other  produce,  is  to  he  injull  of  her  jointure^  and  in  lieu,  bar,  and 
satisfaction  of  her  do'mer  and  thirds  at  common  law,  which  she  could  or  might  other- 
wise have  claimed  of,  in,  to,  or  out  of  all  and  every  or  any  the  manors,  messuages,  lands, 
tenements,  or  hereditaments  whereof  the  said  Thos.  Oakes,  her  intended  husband, 
shall  be  seized  during  the  coverture  between-  them;  and  the  said  interest,  rents,  or 
other  produce  is  to  be  paid  by  even  and  equal  half-yearly  payments  on  every  25th 
day  of  December  and  every  25th  day  of  June,  the  first  payment  thereof  to  be  made 
on  the  first  of  the  said  days  or  times  of  payment  which  shall  next  happen  after  the 
decease  of  the  said  Thomas  Oakes. 

''And  upon  this  further  trust,  that  they,  the  said  Thomas  Parry,  John  Bland,  Jamer 
H.  Casaniaijor,  John  Chamier,  and  Josias  Du  Pr6  Porcher,  and  the  survivors  or 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor,  shall  stand  and 
be  intrusted  with  the  sBidJunds,  purchases,  and  mortgages,  and  the  interest  arising 
therefrom,  to  the  use  of  the  issue  of  the  said  intended  marriage,  and  to  be  equally  divided 
between  them,  share  and  share  alike;  the  portion  of  each  child  to  be  paid  and  payable 
when  such  child  shall  attain  his  or  her  age  of  twenty-one  years  or  be  married,  and 
the  portion  or  portions  of  any  child  or  children  dying  before  he,  she,  or  they  shall 
have  respectively  attained  the  said  age  of  twenty-one  years,  or  be  married,  shall  be 
divided  equally  among  the  survivors ;  and  if  all  the  children  of  such  marriage,  except 
one,  shall  happen  to  die,  then  and  in  such  case  such  child  shall,  on  his  or  her  attaining  the 
said  age  of  twenty-one  years,  or  being  married/' receive 'the  voholeofthe  produce  ^the 
Maid  sum  of  25,000  star  pagodas.  And  it  is  hereby  further  declared,  that  in  case  there 
should  not  be  any  issue  of  the  said  marriage,  or  being  issue,*  they  should  all  die  before 
their  age  of  twenty-one  years  or  days  of  marriage, -Mm  and  in  such  case  , the  9Bid 
Thomas  Oakes  shall  have  power  to  sell,  bequeath,  or  otherwise  dispose  of  the  produce 
of  the  said  principal  sum  of  25,000  star  pagodas,  as  b^ing/  in  such  event,  his  sole  ani 
absolute  property,  any  thing  hereinbefore  contained  to  the  contrary  thereof  in  any  wi^ 
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nolvithatandiDg*  And  it  in  hereby  further  declared,  that  the  said  Elizabeth  Anc 
Co«bj  shall  have  free  and  absolute  power  and  dominion  over  such  jewels  as  may  hare 
been  for  her  own  use  during  the  lifetime  of  the  said  Thomas  Oakes." 

The  marriage  was  duly  solemnized  between  the  said  Thomas  Oakes  and  Elizabeth 
Ann  Cosby»  in  the  East  Indies,  shortly  afler  the  date  of  the  indenture  or  deed  of 
settlement*  and  in  or  about  the  month  of  June,  1786.  The  Indian  trustees,  in  pur- 
suance of  the  trust  declared  by  the  said  indenture  of  settlement,  duly  remitted  the 
sum  of  25>000  star  pagodas  to  the  trustees  in  England,  who  invested  the  clear  pro- 
ceeds thereof  in  the  purchase  of  11,886/.  Is.  7d.  Bank  four  per  cent,  annuities,  in  the 
Joint  names  of  Thomas  Parry  and  James  Henry  Casamaijor^  upon  the  trust  declared 
u  the  said  indenture  of  settlement. 

The  dividends  of  the  11,886/.  Is.  7d.  Bank  annuities  were,  in  pursuance  of  the 
trusts  of  the  settlement,  paid  to  Thomas  Oakes  from  time  to  time,  during  the  joint 
li?e8  of  himself  and  Elizabeth  Ann,  his  wife,  who  died  in  the  year  1798,  leaving  her 
husband,  Thomas  Oakes,  her  surviving. 

There  were  only  four  children  issue  of  the  marriage,  viz.  the  defendant  Thoma» 
Alexander  Oakes,  the  eldest  son  Henry  Robert  Oakes,  Richard  Montague  Oakes, 
and  Caroline  Eliza  Oakes. 

James  Henry  Casamaijor  died  in  1815,  leaving  Thomas  Parry,  his  co*trustee  of  the 
fund,  surviving,  who  also  died  the  year  following,  having  appointed  Daniel  Richard 
Warrington,  Richard  Twining,  and  his  son  Richard  Parry  the  executors  of  his  will, 
who  proved  the  same  in  the  proper  Ecclesiastical  Court ;  Richard  Parry  died  shortly 
afWrwards,  leaving  Daniel  Richard  Warrington  and  Richard  Twining  surviving. 

The  dividends  of  the  11,886/.  Is.  7d.  continued  to  be  paid  to  Thomas  Oakes  after 
his  wife*8  decease,  by  the  trustees,  until  the  death  of  Thomas  Parry,  and  afterwards- 
by  the  executors ;  and  Thomas  Oakes  from  time  to  time,  afler  his  wife's  decease,  laid 
out  and  expended  large  sums  of  money  on  account  of  his  sons,  Henry  Robert  Oakes 
and  Richard  M.  Oakes,  and  otherwise  contributed  largely  to  their  advancement  in  the 
world.  All  the  four  children  of  the  marriage  attained  the  age  of  twenty-one  years 
before  the  year  1823. 

Henry  Robert  Oakes  having  in  May,  1823,  been  restored  by  the  Court  of  Directors 
of  the  East-India  Company  to  an  office  in  their  service,  from  which  he  had  been  for 
some  time  suspended,  went  from  England  to  India  for  the  purpose  of  resuming  the 
duties  of  his  office ;  and  in  order  to  enable  him  so  to  do,  he,  shortly  before  the  above 
period,  applied  to  Daniel  Richard  Warrington  and  Richard  Twining  to  transfer  to  him 
one-fourth  of  the  said  stock  or  Bank  annuities ;  and  they  were,  about  the  same  time, 
applied  to  by  Richard  Montague  Oakes  to  transfer  to  him  his  one-fourth  share  of  the 
said  Bank  annuities,  to  enable  him  to  enter  into  certain  arrangements  which  he  was 
desirous  to  adopt  in  respect  of  his  future  prospects ;  whereupon  Henry  Robert  Oakes 
and  Richard  Montague  Oakes  were  requested  by  the  father,  Thomas  Oakes,  to  relm* 
quish  in  his  favour  all  claims  and  demands  of  the  dividends  in  respect  of  the  Bank 
annuities,  which  had  from  time  to  time  been  paid  him  since  the  death  of  his  wife,. 
Elizabeth  Ann;  they  were  also  requested  by  Warrington  and  Twining  to  release 
them  from  all  liabilities  and  claims  in  respect  of  the  dividends.  This  they,  Henry 
Robert  Oakes  and  Richard  Montague  Oakes,  consented  to  do,  and,  accordingly,. 
Warrington  and  Twining^  in  the  month  of  May,  1823,  transferred  into  the  name  of 
Henry  Robert  Oakes  the  sum  of  2,971/.  10s.  4d.  Bank  annuities,  being  one-fourth  of 
the  whole  fund,  who  thereupon  discharged  the  said  trustees  and  his  father,  Thomas 
Oakes,  from  all  claims  and  demands  in  respect  of  the  same. 

About  the  25th  of  June  following,  Richard  Montague  Oakes  gave  a  similar  dis« 
chaige,  and  directed  the  trustees  to  pay  to  his  father,  Thomas  Oakes,  the  dividends 
and  yearly  proceeds  which,  during  the  life  of  Thomas  Oakes,  should  become  payable- 
Bpon  his,  Richard  .Montague  Oakes's,  share  of  the  Bank  annuities ;  and  the  sum  of 
2,971/.  10s.  4d.  fBank  annuities  was,  some  time  after,  transferred  into  his  name  in 
Qumner  hereinafter  mentioned. 

In  the  same  year,  T.  Oakes  and  the  trustees  of  the  fund,  Warrington  and  Twining^ 
^lied  to  Thomas  Alexander  Oakes  and  Caroline  Eliza  Oakes  to  deal  with  their  .two 
fourth  shares: in  precisely  the  same  manner  as  their  brother  Richard  M.  Oakes  had 
done  in  ftvoiur  of  their  father,  T.  Oakes»  which  was  agreed  to,  upon  condition  that  tha 
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amount  of  their  respective  two  fourth  shares  of  the  Avidends  aad  yearly  preceed» 
which  since  the  death  of  Elizabeth  Ann  Oakes  had  up  to  that  time  been  paid,  and 
which  should  thereafter  be  paid  to  Thomas  Oakes,  upon  the  said  Bank  annuicies^ 
should,  on  the  death  of  Thomas  Oakes,  be  paid  as  a  debt  from  hts  estate  to  thern^ 
Thomas  Alexander  Oakes  and  Caroline  £]iza  Oakes  respectively;  but  they  thea 
wholly  refused  to  dischai^  their  father,  T.  Oakes,  from  the  repaymeni  to  tbem  oC 
their  respective  shares  of  &e  dividends  aiid  yeariy  proceeds. 

Under  these  circumstances,  about  the  beginning  of  the  year  1824  a  deed-poll  was^ 
with  the  privity  and  approbation  of  Thomas  Odces  and  the  two  trustees,  prepared  for 
Thomas  Alexander  Oakes  and  his  sister  Caroline  Eliaa  Oakes  to  execute,  which  was. 
accordingly  executed  by  them  on  the  13th  of  February  in  that  year ;  this  instni- 
ment  reciting,  among  other  things,  that  doiibts  had  been  entertained  whether  Thomas 
Odces  was  entitled,  under  the  indenture  of  settlement  of  the  10th  June,  1786,  to^ 
receive  the  dividends  of  the  sum  of  11,886/.  Is.  7d«  Bank  annuities^  or  any  part 
thereof,  subsequent  to  the  decease  of  Elizabeth  Ann,  his  wife ;  and  that  it  was  coa«- 
ceived  that  Thomas  Alexander  Oakes  and  Caroline  Eliza  Oakes  respectively  became 
entitled,  under  the  said  indenture  of  settlement,  as  two  of  the  children  of  the  marriage, 
upon  their  attaining  the  age  of  twenty-one  years,  to  two  several  sums  of  2,97  R  10s.  4dr 
Bulk  annuities^  being  two  equal  fourth  parts  of  the  sum  o£  1 1,886/.  ls.7d.  Bank  annuitiesi, 
and  they  were  also  entitled  to  the  dividends  of  such  their  respective  shares  which  had 
been  received  by  the  said  Thomas  Oakes,  from  and  subsequently  to  the  decease  of  the 
said  Elizabeth  Ann  Oakes;  and  that  Daniel  Richard  Warrington  and  Richard 
Twining,  as  such  surviving  executors  as  aforesaid,  were  entitled  to  call  upon  the  said 
Thomas  Oakes  Jbr  the  repayment  to  them  <^  the  n^ole  of  the  di'oiden€ls  tohich  he  had 
received  since  the  decease  of  the  said  Elizabeth  Ann  Oakes^  on  the  said  respectiw  shares 
of  them  the  said  Thomas  Alexander  Oakes  and  Caroline  Elixa  Oakest  of  and  in  the  eatns 
of  11,886/.  Is.  Id.  Bank  annuities,  up  to  the  time  of  the  death  €f  the  said  Thomas 
Parry;  and  also,  in  their  individual  or  personal  character,  to  call  upon  the  said 
Thomas  Oakes  for  the  repayment  to  them  of  the  whole  of  the  dividends  upon  the  like 
shares  of  and  in  the  said  sum  of  11,866/.  Is.  7d.  Bank  annuities,  paid  by  them,  the 
said  Daniel  Richard  Warrington  and  Richard  Twining,  or  by  the  said  £)•  R.  War- 
rington, Richard  Twining,  and  Richard  Parry,  deceased,  subsequent  to  the  death  of 
the  said  Thomas  Parry,  or  to  have  the  doubt  judicially  decided  upon ;  but  that  liie 
said  Thomas  Alexander  Oakes  and  Caroline  Eliza  Oakes  were  desirous  that  the  said 
Thomas  Oakes  should  not  be  called  upon  at  any  time  during  his  life  to  repay  the 
same  or  any  part  thereof;  and  to  obviate  all  doubts  as  to  the  illegality  of  the  payment 
so  made  to  him,  so  far  as  related  to  the  estate  and  effects  of  the  said  Thomas  Parry, 
or  to  the  said  Daniel  Richard  Warrington  and  Richard  Twining,  they,  the  said 
Thomas  Alexander  Oakes  and  Caroline  Eliza  Oakes,  had  proposed  and  agreed  to* 
enter  into  and  execute  such  release  to  the  said  Daniel  Richard  Warrington  and 
Richard  Twining  as  thereinafter  contained ;  and  that  they  were  also  desirous  that  the 
said  Daniel  Richard  Warrington  and  Richard  Twining  should  permit  and  allow  the  said 
Thomas  Oakes  to  receive^  during  the  term  of  his  natural  life,  the  dividends  of  their 
two  equal  fourth  parts  or  shares  o£  the  said  sum  of  11,886/.  Is.  7d.  Bank  annuities; 
It  was  witnessed,  for  the  considerations  before  mentioned,  that  they,  the  said  Thooaaa 
A.  Oakes  and  Caroline  E.  Oakes,  released  and  discharged  the  said  trustees,  as  well  as 
such  surviving  executors  of  the  will  of  the  said  Thomas  Parry  who  survived  the  said 
James  H.  Casamaijor,  as  also  in  any  other  character,  and  each  of  them,  and  their  and 
each  of  their  executors  and  administrators,  and  every  the  trustees  or  trustee  named 
and  appointed  in  the  said  indenture  of  settlement,  and  their  respective  executors  and 
administrators,  from  all  claims  and  demands  in  respect  of  the  dividends  which  had 
dieretofore  become  due  and  payable,  and  been  received  by  the  said  Thomas  Oakes  m 
respect  of  their  respective  fourth  parts  or  shares  of  the  sum.  of  11,886/.  Is.  7d.  Bank 
annuities,  or  any  part  or  parts  thereof,  or  wkv  dividends  which  then  were  or  which 
should  thereafter,  during  the  life  of  the  said  T.  Oakes,  become  due  and  payable,  and 
be  received  by  the  said  T.  Oakes  in  respect  of  the  said  respective  fourth  parts  or 
shares  in  the  said  sum  of  1 1,886/.  Is.  7d.  Bank  aaBaities ;  and  the  said  Thomas  Alexander 
Oakes  and  Caroline  Eliza  Oakes  theraby  directed  the  aaid  tmssses  to  pay  to  the  said 
Thomas  Oaksa  the  dividends  oB  their  respective  shares  in  the  said  Bn^  oinuities' 
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during  the  term  of  his  natural  life,  which  they,  the  said  trustees,  accordingly  covenanted 
to  do.  And  it  was  thereby  provided,  that  nothine  therein  contained  to  the  contrary 
should  extend  to  release  the  estate  and  effects  of  the  said  Thomas  Oakes  after  hig 
decease  from  the  repinrment  of  the  dividends  which  should  have  been  received  by  him 
since  the  decease  of  the  said  Elizabeth  Ann  Oakes,  in  the  respective  shares  of  them, 
T.  A.  Oakes  and  Caroline  Eliza  Oakes,  in  the  said  sum  of  11,886/.  Is.  7d.  Bank 
snnuities ;  and  that  the  same  should  not  at  any  time  thereafter  be  questioned,  so  far 
as  r^arded  the  said  trustees,  but  that  the  same  should  be  deemed  to  be  received  by 
tile  said  Thomas  Oakes  for  the  use  of  the  said  Thomas  A.  Oakes  and  Caroline  Eliza 
Oekes  respectively,  and  should  be  considered  and  taken  to  be  a  debt  due  and  owing 
to  them  from  the  estate  of  the  said  Thomas  Oakes  as  aforesaid. 

The  sum  of  8,914/.  lis.  Sd.  Bank  Four  per  Cent,  annuities,  being  the  residue  of  the 
sum  of  11,886/.  Is.  7d.  like  annuities,  after  deducting  the  said  sum  of  2,971/.  10s.  4d. 
like  annuities,  so  transferred  to  the  said  Henry  Robert  Oakes,  about  the  month  of 
May,  1883,  as  above  mentioned,  was,  about  the  6th  of  April,  1824,  converted  by 
Act  of  Parliament  into  the  like  sum  of  8,914/.  lis.  3d.  Bank  Three-and-a-Half  per 
Cent.  Reduced  annuities. 

Richard  Twining  died  in  1824,  leaving  D.  R.  Warrington  surviving,  and  in  pur* 
soanoe  of  the  agreement  so  entered  into  with  R.  M.  Oakes,  under  the  circumstances 
before  mentioned,  D.  R.  Warrington  in  the  month  of  June  in  that  year  transferred 
into  the  name  of  R.  M.  Oakes  the  sum  of  2,971/.  10s.  4d.  Bank  Three-and-a-Half 
per  Cent  Reduced  annuities,  which  reduced  the  said  8,914/.  lis.  Sd.  like  annuities  to 
&e  sum  of  5,943/.  Os.  lid.  like  annuities. 

By  an  indenture  dated  the  25th  Sept  1826,  and  made  between  the  said  T.  A. 
Oakes  of  the  first  part,  the  defendant  Clara  Sophia  Oakes  (now  his  wife),  then  Clara 
Sophia  Muntz,  spmster,  of  the  second  part,  and  the  plaintiff  and  the  defendant  R. 
Stracfaey,  of  the  third  part,  being  the  settlement  made  upon  the  marriage,  which 
was  then  intended,  and  shortly  afterwards  solemnized,  between  the  said  T.  A. 
Oakes  and  Clara  Sophia  Muntz,  the  said  sum  of  2,971/.  10s.  4d.  Bank  annuities 
was  (subject  to  the  life  interest  therein  of  the  said  T.  Oakes,  the  same  being  con- 
sidered as  a  debt  due  from  his  estate,  according  to  the  agreement  contained  in  the 
deed-poll  of  release)  settled  upon  the  trusts  therein  declared. 

There  was  issue  of  this  marriage  five  children  only :   Thomas    George  Alex. 
Oakes,  R.  Francis  Oakes,  Clara  Sophia  Oakes,  Julia  Leonora  Oakes,  and  Catharine 
I      Matilda  Oakes,  all  being  defendants  in  the  present  suit. 

i         Some  time  in  the  year  1800,  Thomas  Oakes  the  father  intermarried  with  Maria 
I      Lucy,  who  is  now  his  widow,  and  one  of  the  defendants  hereto,  and  he  had  issue  by 
iStm  marriage  five  children :   Charles  Edward  Oakes,  Augustus  Frederick  Oakeg, 
Arthiv  Edward  Oakes,  Lucy  Maria  Oakes,  and  Charlotte  Emily,  the  wife  of  the 
Rev.  Greo.  Musgrave  Musgrave,  clerk,  who  is  also  one  of  the  defendants. 
T.  Oakes,  by  his  will  dated  21st  June,  18S4,  having  provided  for  his  widow  and 
I      dkildren  in  manner  therein  mentioned,  executed  a  codicil  bearing  date  the  23rd  of 
I      Bee.  1834.    After  making  certain  alterations  in  the  disposition  contained  in  his  will 
I      hi  favour  of  his  daughter,  Lucy  Maria  Oakes,  he  declared  that  in  case  his  son, 
Thomas  Alex.  Oakes,  and  his  said  daughter,  Caroline  E.  Oakes,  should  make  any  ad- 
verse daim  against  his  estate,  in  respect  of  any  interest  or  other  moneys  received  by 
htm,  the  said  testator,  and  to  which  the  said  T.  A.  Oakes,  or  Carohne  E.  Oakes» 
might  conceive  himself  or  herself  entitled,  then,  and  in  such  case,  and  immediately 
hereupon,  every  bequest  or  provision  made  by  the  testator  in  his  or  her  behalf,  in 
and  by  his  said  will,  or  in  and  by  that  codicil,  should  cease  and  be  absolutely  void. 
Thomas  Oakes  died  on  the  29th  December,  1834. 
I  About  the  30th  June,  1838,  D.  R.  Warrington  transferred  to  the  plaintiff  and  the 

I      defendant  R.  Strachey  the  sum  of  2,97n.  lOs.  6d.  Three-and-a-Half  per  Cent.  Re- 
I      dttced  annuities,  and  to  Caroline  E.  Oakes  a  like  sum  of  2,971/.  10s.  6d.  like  an- 
I      nmties,  together  with  dividends  which  accrued  due  thereon^  since  the  death  of  T« 
Oakes. 

Caroline  Eliza  Oakes  elected  to  take  the  benefit  provided  for  her  by  the  n^ll  and 
codicil,  and  to  release  the  estate  tff  her  fiither  from  all  claims  hy  her  in  respect  fit 
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the  dividends  which  he  had  received  upon  her  share  of  the  funds  since  the  death  of 
his  first  wife. 

Before  the  month  of  February,  1827,  Thomas  Oakes,  the  father,  caused  hissolicitor, 
Mr.  Wm.  Montriou,  to  prepare  and  ingross  a  deed  or  instrument  in  writing,  reciting 
(among  other  things  before  mentioned)  that  doubts  had  been  entertained  whether 
the  said  Thomas  Oakes  the  elder  was  entitled  to  the  dividends  and  annual  produce 
of  the  said  sum  of  11,886/.  Is.  7d.  Bank  annuities,  subsequent  to  the  decease  of  the 
said  Elizabeth  Ann  Oakes^  but  that  the  said  Thos,  Alex.  Oakes  did  not  call  in  ques^ 
Hon  the  payment  thereof  to  the  said  T.  Oakes,  and  purporting  to  be  a  release  by  the 
8ai<l  T.  A.  Oakes  to  the  said  D.  R.  Warrington  and  R.  Twining,  as  surviving  ex- 
ecutors of  the  said  T.  Parry,  and  to  the  trustees  of  the  said  settlement  of  the  10th 
June,  1786,  and  also  to  the  said  T.  Oakes  (for  obviating  all  such  doubts  as  aforesaid, 
and  in  consideration  of  the  said  T.  A.  Oakes's  natural  love  and  affection  for  the  said 
T.  Oakes),  of  and  from  all  claims  in  respect  of  the  dividends  which  had  been,  were, 
or  should  at  any  time  thereafler,  during  the  said  T.  Oakes's  life^  be  received  by  the 
said  T.  Oakes,  for  the  said  sums  of  11,886/.  Is.  7d.  and  8,914/.  lis. 3d.  Bank  annui- 
ties, and  purporting  to  contain  a  covenant  by  the  said  T.  A.  Oakes  with  the  said  T. 
Oakes  that  the  said  dividends  should  during  the  life  of  the  said  T.  Oakes  be  paid  to  him, 
and  a  direction  by  the  said  T.  A.  Oakes  to  the  said  D.  R.  Warrington  and  R.  Twining, 
their  executors,  administrators,  and  assigns,  to  pay,  or  permit  the  same  to  be  received, 
accordingly.  This  instrument  was,  in  the  month  of  February,  1827,  delivered  to  T. 
A.  Oakes. 

T.  A.  Oakes,  having  advised  with  his  solicitor,  Mr.  Lane,  wrote  one  or  two  letters 
in  reply,  and  refused  to  sign  the  deed  last  mentioned,  but  claimed  the  whole  interest 
to  which  he  was  entitled  under  his  father's  marriage  settlement,  in  respect  of  his 
share,  alleging  that  it  was  never  contemplated  that  the  money  should  revert  to  the 
said  T.  Oakes,  but  that  both  principal  and  interest  were  to  be  allotted  to  the  benefit 
of  his  children  by  the  first  marriage,  and  that  whatever  had  occurred  in  respect  of  his 
said  share  under  the  settlement  originated  in  misunderstanding,  and  that  when  he 
signed  the  release  to  the  trustees  he  was  wholly  ignorant  what  arrangement,  if  any^ 
had  been  made  between  him,  the  said  T.  Oakes,  and  them,  upon  the  subject. 

The  original  bill  was,  therefore,  filed  by  the  plaintiffs,  as  trustees  of  the  marriage 
settlement  of  the  said  T.  A.  Oakes,  against  the  widow  and  executors  of  his  fathers 
will,  and  also  against  the  representatives  of  the  trustees  of  the  father's  marriage 
settlement,  praying  for  an  account  of  the  principal  and  interest  due  to  the  plaintlfis 
in  respect  of  the  dividends  and  yearly  proceeds  which  accrued  due  from  time  to  time 
after  the  death  of  Elizabeth  Ann  Oakes,  until  the  death  of  Thomas  Oakes,  upon  the 
Bank  annuities,  from  time  to  time,  during  the  period  aforesaid,  subject  to  the  trusts 
of  the  said  indenture  of  settlement  of  the  10th  June,  1786 ;  and  if  the  executors 
should  not  admit  assets,  then  that  the  will  and  codicil  of  the  said  T.  Oakes  might 
be  established,  and  the  trusts  thereof  performed  and  carried  into  execution. 

Bethel  and  Btisk^  for  the  plaintiff. — We  claim  a  debt  in  equity  against  the  father's 
estate ;  the  defendants'  (his  representatives)  defence  is,  that  there  is  no  debt,  but  that 
if  there  be  any  debt,  it  is  a  case  of  election,  therefore  the  amount  of  the  dividends 
is  not  recoverable  at  law.  There  were  four  children  of  the  first  marriage  of  T. 
Oakes.  In  1800  Mr.  Oakes  married  again ;  of  this  second  marriage  there  are  five 
children.  In  May,  1823,  Henry  Robert  Oakes,  the  second  son,  went  to  India,  whence 
he  had  been  dismissed  from  the  service,  and  then  the  father  agreed  to  give  him  his 
share  of  the  trust  funds.  We  use  the  expression  ^'  agreed,"  because  at  that  time  the 
attention  was  first  directed  to  the  settlement,  and  then  it  was  that  the  children  first 
saw  their  own  interest.  The  sum  of  2,971/.  10s.  4d.,  H.  R.  Oakes's  portion,  was 
transferred  to  him.  The  father  then  stipulated  with  the  son  that  the  son  should 
give  a  discharge  in  respect  of  the  dividends  received  by  the  father  since  the  death 
of  his  former  wife.  Here,  therefore,  was  an  acknowledgment  of  his  liability  in  respect 
thereof.  In  June,  1823,  Richard  M.  Oakes  was  also  desu*ous  of  receiving  his  sharcy 
and  on  that  occasion  the  father  took  advantage  of  his  want  and  necessitous  drcum- 
atances,  and  obtained  from  him  a  release  also.  There  is  no  demand  now  against  the 
&ther  in  respect  of  these  sums.    The  attention  of  the  trustees  having,  as  stated, 
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been  called  to  the  deed  of  Bettlement  of  1786,  they  became  aware  of  their  liability 
in  permiltiDg  the  father  to  receive  the  dividends  from  the  death  of  the  mother.  The 
two  remaining  children  agreed  to  relieve  thb  trustees,  and  permit  them  to  pay  the 
father,  on  condition  that  the  amount  of  dividends  should  be  a  debt  against  the 
father.  This  is  a  part  of  the  case  to  which  it  isnecessary  to  direct  attention.  One 
point  will  be  to  fix  the  father  with  notice  of  the  settlement.  The  trustees  had  a 
Knowledge  of  the  terms  of  the  settlement  at  the  time  when  their  attention  was  drawn 
to  it,  and  they  would  not  have  allowed  him  to  receive  the  dividends  had  they  known 
such  an  instrument  had  been  prepared  on  behalf  of  the  two  children  as  the  deed-poll. 
By  this  instrument  they  release  Warrington  and  Twining,  the  derivative  trustees, 
but  they  do  nothing  to  relieve  the  estate  of  the  father  from  paying  the  dividends. 
The  father  continued  to  receive  the  dividends,  and  the  trustees  continued  to  pay 
the  father ;  the  father,  therefore,  received  the  dividends  upon  trust,  to  reimburse  the 
amount  of  such  dividends  out  of  his  estate  after  his  death.  .  It  enabled  the  father  to 
live  in  better  circumstances.  Now,  the  trustees  could  not  obtain  any  thing  but  for 
this  instrument.  There  was  no  occurrence  took  place  after  this,  except  the  marriage 
of  Thos.  Alexander  Oakes,  in  1826,  and  the  marriage  settlement  upon  that  occasion. 
By  that  settlement,  his  share  in  the  original  trust  fund  and  amount  payable  in  respect 
of  the  dividends,  by  virtue  of  the  release  and  other  property,  were  settled.  It  begins 
by  reciting  the  deed  of  settlement  in  1786,  and  the  deed-poll  or  release.  The  fund 
was  transferred  to  the  plaintiff,  J.  Smith,  and  to  Richard  Strachey,  who  is  now  the 
executor  of  Thomas  Oakes,  deceased ;  hence  it  was  necessary  in  the  bill  to  alter  the 
position  of  the  parties.  The  whole  affair  shews  a  contract  entered  into  with  a  full 
knowledge  of  all  the  rights  and  interests  of  the  different  parties.  Thomas  Alexander 
Oakes — whose  representatives  are  before  the  Court-— went  to  India  in  1827,  where 
he  died ;  but  before  he  went,  his  father  sent  him  a  singular  document,  in  February  of 
that  year,  wherein  he  contradicts  himself,  and  attempts  by  that  paper  to  palliate 
what  had  been  done,  for  he  well  knew  the  nature  of  his  own  marriage  settlement. 
The  father  knew  his  position  and  his  tenure,  and  he  was  endeavouring  to  manufac- 
ture a  discharge ;  therefore  the  father,  from  all  the  facts,  was  a  trustee ;  whenever 
he  received  the  money,  he  renewed  his  agreement :  therefore  the  plaintiff  is  a 
creditor. 

Busk  contended,  that  if  the  father  were  only  a  constructive  trustee,  the  Statute 
of  Limitations  would  not  run,  because  it  was  not 'claimed  upon  the  pleadings;  but 
that  if  he  was  not  barred  by  any  period  of  limitation,  the  father  had  no  right,  even 
during  infancy,  to  the  dividends,  without  special  words  which  did  not  exist. 

Cases  cited  by  plaintiffs:  Harrison  v.  nortoeU  (10  Sim.  S82) ;  Slacken  v.  Stocken 
(4  Sim.  152) ;  Kekwich  v.  Langston  (11  Sim.  291) ;  Thompson  v.  Guffin  (1  Cr.  &  Ph. 
317). 

Povmali,  for  the  co-trustees  of  Thos.  A.  Oakes's  settlement  and  the  executors  under 
his  will. 

Stuart  and  Chandless,  for  the  other  defendants. — The  intention  of  the  settlement 
was  clearly  that  there  should  have  been  a  life  interest  to  the  husband.  Coupling 
the  recital  with  the  operative  part,  the  intention  was  not  carried  out,  if  the  father's 
life  estate  is  to  be  cut  down.  The  words  *<  during  the  joint  natural  life,"  as  joint 
tenants,  is  not  like  leaving  to  one  during  the  joint  lives  of  two  persons.  The  settle- 
ment then  goes  on  to  the  jointure  clause,  which  connects  itself  with  the  recital. 
The  deed  itself  is  rather  like  articles  than  a  perfect  instrument,  for  there  is  no 
maintenance  or  advancement  clause.  Therefore,  looking  at  the  inartificial  nature 
of  the  settlement,  is  the  husband  to  be  entirely  excluded  ?  There  is  a  difference 
between  the  acknowledgment  of  a  claim  and  a  right.  The  plaintiffs  say  that  our 
answer  does  not  claim  the  Statute  of  Limitations.  Now  the  cases  of  Hovenden  ▼. 
Lord  Anneslet/  (2  Sch.  &  Lef.  638)  ;  Hoare  v.  Peck  (6  Sim.  51),  go  to  shew,  that  if 
the  bill  states  a  case  where  the  statute  would  be  a  bar,  you  may  demur.  [The  Vice- 
Chancelloe. — There  is  a  great  difference  between  taking  the  objection  by  de- 
murrer and  at  bar ;  if  the  bill  be  informal,  the  plaintiff  may  amend.]  In  this  case, 
ihe  plaintiff  may  admit  the  statute,  but  he  states  facts  to  take  it  out ;  therefore, 
the  only  question  is,  whether  these  acknowledgments  of  the  debts  are  proved. 
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If  we  had  taken  all  the  evidence  which  has  been  stated  on  the  bill  as  true,  it  would 
have  been  open  to  demurrer ;  but  the  plaintiff's  title  maybe  said  not  to  have  accrued 
till  the  year  1826 ;  and  not  bound  by  T.  A.  Oakes's  transaction.  But  T.  A.  Oakes's 
acts  would  neither  strengthen  nor  overturn  the  trustees'  title;  and  there  is  less 
excuse  for  a  trustee  than  for  T.  A.  Oakes.  [The  Vice-Chancbllor. — I  take  it 
that  the  plaintiff  claims  this  ecjuitable  chose  in  action,  with  all  its  equities.]  But 
what  was  he  trustee  of?  A  claim  of  twenty^ine  years  old;  and  which  he  was  not  to 
enforce  till  the  father's  death.  [The  Yicb-Chakcellor. — ^The  settlement  of  1896 
takes  notice  of  the  settlement  of  1786,  and  of  the  life  interest  of  the  wife;  but  without 
noticing  the  other  words.]  The  words  ^^  joint  and  natural/'  we  contend^  give  the 
husband  a  life  interest  under  the  settlement  [The  Vice-chancellor. — I  want 
you  to  confine  yourself  to  the  construction  of  the  settlement]  The  question  of  con- 
struction is  important  "When  T.  Oakes  transferred  the  money  to  the  trustees,  all 
he  could  give  up  was  an  eauitable  estate ;  he  gave  his  wife  a  life  interest  ;  to  her- 
self  a  life  estate ;  to  the  children  nothing,  but  upon  their  attaining  their  respective 
ages  of  twenty-one,  then  payable  at  that  age.  Sir  John  Leach  made  an  observation 
upon  the  rights  of  children  of  this  kind,  viz.  '<If  you  want  to  know  and  ascertain  the 
respective  interests  of  parent  and  child,  you  must  look  not  merely  to  what  is  given  to 
the  parent,  but  what  is  given  over  to  the  child,  and  when."  Now,  in  our  case,  it  is 
said  by  the  other  side,  that  because  all  the  children  are  of  age,  therefore  the  fiither 
has  no  after  interest.  Every  thing  results  to  the  father  which  is  not  given  away. 
Kow,  what  is  given  to  him  is  in  express  terms ;  but  on  the  other  side,  it  is  urged, 
that  upon  the  death  of  his  wife  he  was  entitled  to  nothing.  Now,  the  husband  and 
wife  have  both  a  life  interest  by  the  settlement;  the  words  are,  << During  their 
joint  and  natural  lives."  [The  Vicb-Chancellor. — The  question  is,  whether 
It  does  not  mean  natural  life  of  each.  Is  joint  and  natural  lives  the  same  as 
joint  natural  lives  ?  The  limitation  to  the  wife  surviving  the  husband  gives  a  con- 
struction.] 

Chandless.'^Tht  reason  for  that  is  in  bar  of  dower. 

Stuart. — If  both  could  not  take,  neither  of  them  could  take;  because,  if  you  ^ve 
to  two,  each  must  take ;  and  of  course  the  survivor  must  take.  Now,  if  a  limitation 
be  made  to  two  simply,  during  their  joint  lives,  it  must  be  only  during  their  joint 
lives.  Now,  the  words  of  the  first  and  last  part  of  the  settlement  give  a  life  interest 
to  the  survivor ;  therefore,  to  say  that  Mr.  Oakes  takes  nothing  if  he  survive,  is 
contradicted.  [The  Vice-Chancellor.— In  the  former  part,  the  father  alone  is  to 
regulate  the  trust ;  now,  how  can  he,  if  he  have  no  interest  after  his  wife's  decease?] 
Exactly  so.  It  would  be  perfectly  absurd.  We  admit  that  there  is  a  period  wlien  the 
children  are  to  take  both  principal  and  interest ;  but  upon  what  part  of  the  settle- 
ment does  it  appear  that  they  are  to  take  immediately  upon  the  death  of  the  mother  ? 
Supposing  the  father  did  know  what  his  interests  were,  the  evidence  of  Mr.  Montriou 
does  not  affect  the  father.  His  evidence,  on  the  other  hand,  shews  that  the  father,  se 
&r  from  acquiescing  in  the  claims  of  his  children,  resisted  them ;  and  unless  there 
be  a  valid  acknowledgment  on  the  part  of  the  father  or  his  agent,  there  is  nothine 
to  do  away  with  the  lapse  of  time.  Now,  the  son  came  of  age  in  1814,  and  if  he  had 
a  right  to  the  dividends  then,  as  from  the  death  of  his  mother,  he  might  have  filed 
a  bill  in  1814  against  the  trustees ;  but  in  1839  the  remedy  is  sought,  after 
a  lapse  of  twenty-five  vears,  for  an  account  of  an  arrear  of  interest  from  1797,  by 
Aose  claiming  through  him,-7-the  claim  is  rather  late:  they,  however,  rely  on  a 
supposed  acquiescence;  but  we,  also,  rely  on  acquiescence,  viz.  their  suffering 
the  father  to  pocket  the  money,  &c.  Give  the  utmost  weight  to  the  deed  of  1824 
and  to  Mr.  Montriou's  letter,  the  supposed  interests  of  the  children  were  never 
acknowledged  by  the  &ther  as  a  right,  but  merely  as  a  claim.  Now,  making  a  claim, 
and  nothing  more,  will  not  prevent  the  operation  of  the  statute,  although  an  agree- 
ment would  :  the  evidence  goes  to  shew,  that  the  father  considered  it  an  ungractoas 
daim.  The  difficulty  rests  in  confounding  a  clann  with  a  right.  Read  the  letters 
from  father  to  son,  together  with  the  parol  evidence,  and  there  is  nothing  to  Aew 
that  the  fiither  acknowledged  any  thing  but  a  claim,  not  a  right;  therefore  it  h 
barred  by  lapse  of  time.  But  the  plaintifTsays  you  have  not  claimed  the  benefit  of  the 
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StBtnte  of  Limitations  in  your  aniwer.  Lord  Redeadale,  in  Hoxmnden  t.  Anneskyi 
mp9  m  reference  to  the  statute,  <*  If  the  ease  of  the  plaintiff  will  not  entitle  him  to  a 
dBcree,  the  judgment  of  the  Court  nay  be  required  by  demurrer,  whether  the  defen* 
daat  ought  to  be  compelled  to  answer  the  bill;  that  I  take  to  be  matter  of  the  law  of  a 
court  of  equity^  to  be  decided  according  to  its  rules  and  principles."  Now  the  bill 
states  here  too  stale  a  demand.  If  the  bill  state  a  case  which  is  barred  by  the  statute, 
but  facts  are  also  stated  which  would  of  themselves  take  it  out  of  the  statute,  then  the 
issue  would  not  be  taken  in  respect  of  the  statute,  but  the  circumstances  taking  it  out  of 
die  statute,  and  the  answer  to  the  drcumstances,  would  be  a  replication  to  the  statute* 
Now,  we  take  t^e  case  as  you  make  it;*-you  state  a  stale  demand ;  you  cannot  claim, 
therefore ;  but,  says  the  plaintiff,  *^mj  title  accrued  in  1896,  without  reference  to  Mr. 
T.  A.  Oakes's  acts.**  But  if  Mr.  T.  A«  Oakes  could  not  take  away  any  thing  from  the 
tmsteee,  he  could  not  improve  their  title.  [The  Vics-Chamcbllor. — Smith  must 
take  the  title  of  the  assignor.] — Mr.  Smith's  claim  comes  with  a  bad  grace,  he  bein^ 
a  trustee.  What  was  he  trustee  of?  A  claim  twenty-niue  years  old,  and  not  to  be 
■Mule  till  the  father's  death  ;  which  the  father  struggled  against ;  the  assignment  of 
a  stale  claim^  under  an  obligation  to  asake  it  still  staler,  and  when  it  was  to  be  barred 
hf  the  statute,  under  the  assumption  that  the  father  was  dealing  with  a  fund  to  which 
he  was  not  entitled.  The  plaintiff  ^ould  have  shewn  that  the  father  was  bound  bj 
the  settlement ;  but  here  is  a  case,  upon  the  foundation  of  which  there  is  no  admitted 
right,  because  the  father  never  gave  nis  right,  for  he  had  a  life  interest.  JoifU  lives, 
only,  is  not  the  true  construction ;  for  the  term  nahirtd  lives  means  the  lives  of 
both ;  and  the  Court  would  do  more  injustice  in  disturbing  what  has  been  enjoyed 
so  long,  than  justice  in  giving  it  to  the  party  claiming. 

ChaHdless.--'lf  yoxx  deprive  the  husband  of  his  life  interest,  you  must  strike  out  the 
word  *<  naturar*  m  the  settlement  of  1786.  If  the  husband  did  not  take  a  life  es» 
tate,  there  would  be  a  resulting  trust  before  the  children  arrived  at  the  age  of  twenty-^ 
one  years.  The  father  was  ignorant  o?  the  release  of  18S4,  at  the  time  it  was  exe- 
cated ;  although  he  afterwards  indirectly  knew  of  it,  and  then  repudiated  it.  It  was 
said  that  he  was  a  constructive  trustee  for  his  children :  how  could  that  be,  when 
there  are  real  trustees  ?  It  is,  moreover,  not  a  case  of  election. 

Cases  cited  for  the  defendants :  PetiivoM  v.  Prescat  (7  Ves.  54S) ;  Dormer  v.  For* 
kfote  (3  Atk.  129);  Pearce  v.  Newlyn  (3  Mad.  186) ;  Beckford  v.  Wade  (17  Ves. 
97) ;  Byrne  v.  Frere  (a)  (2  MoUoy,  Irish  Rep.  176). 

SkadfoM,  for  the  other  parties. 

Beikely  in  reply,  contended,  that  the  words  ''joint  and  natural  lives"  were  only 
iatroduced  in  reference  to  civil  death,  and  that  nothing  was  more  common  than 
such  a  clause ;  joint  and  natural  lives  were  therefore  equal  to  joint  natural  lives ; 
that  in  all  the  releases  executed  by  the  children,  the  recital  of  the  declaration 
ia  bar  of  dower  was  always  carefully  omitted.  There  is  also  a  provision  for  the 
diildren,  at  the  determination  of  the  coverture,  provided  the  wife  died  first ;  but 
no  clause  for  maintenance,  because  it  was  unnecessary,  the  children  taking  at  twen^- 
one,  or  marriage ;  and  that  if  any  doubt  existed  as  to  the  fiither's  claims,  that  doubt 
had  been  removed  by  acts  on  the  part  of  the  father:  moreover,  the  instruments  or 
deeds  of  release  shew  that  the  father  liad  his  attention  eariy  drawn  to  the  terms  of 
the  settlement ;  that  the  discharge  was  made  not  only  in  favour  of  the  trustees,  but 
also  of  T.  Oakes,  the  father.  This,  therefore,  was  the  furst  step  taken  by  the  father 
to  release  himself.  The  next  was  between  Rd.  M.  Oakes  and  the  trustees  in  1823^ 
aad  m  the  instrument  the  father  was  intended  to  have  been  made  a  party,  as  seen  bv- 
the  recital,  but  it  was  not  carried  on  with  that  professional  care  and  fairness  which 
the  case  demanded.    That  the  next  document  was  in  June,  1824,  with  a  recital  in 

(a)  Hw  words  o£  Lord  Chancellor  Hart,  as  re-  to  ran  from  the  notice  of  the  fraad.  IfthefiBll  twenty 

Med,  are  these:  **  Now  len^  of  time  of  more  years  are  run » and  the  party  has,  during  a  reasonable 

osa  twenty  years  bars  even  in  case  of  a  fraud,  if  the  period  within  the  time,  been  cognizant  of  the  facts 

pvtyto  be  barred  has  beoome  within  any  reasonable  eonstitnting-  the  fraud,  always  supposing  no  disa- 

pttM  eogniaant  of  the  ftu^ts.    For  if  thsM  is  the  full  bility  proved,  by  which  I  meaa  legal  disability,  and 

period  of  twenty  years,  it  is  hnmatetial  that  during  not  want  of  means  or  poverty,  he  is  barred.    This 


I  of  that  time  he  had  no  notice  of  the  ftraud.   It     Court  will  give  him  no  aid.    It  will  refuse  to  bo 
isa  oonnon  adstaketosoppose  the  time  only  begins     aetivie  even  to  the  extent  of  oompefling  a  discovery.'* 
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the  same  form  of  words,  and  the  same  omissiQn  with  respect  to  dower*  It  is  between 
]^.  M.  Oakes  and  his  father ;  but  beforle  this,  Mr.  T.  A.  Oakes  returned  to  India,  and 
l^e  father  then  obtained  a  release  from  him  and  his  sister,  C.  E.  Oakes.  That  whea 
b^  dealt  with  his  other  sons,  he  sot  rid  of  them  entirely,  but  makes  a  different  ccm- 
tract  with  the  two  remaining  children.  To  these  he  says,  *<  Don't  disturb  me  during 
ipy  lifetime,  and  it  sliall  be  a  debt  against  my  estate,  after  my  decease."  •  Here  the 
father's  interest  was  the  only  one  looked  to  ;  and  although  the  intention  was  to  make 
a  contract  with  the  father,  yet  T.  A.  Oakes  and  his  sister  were  the  only  parties  men- 
tioned therein ;  and  the  object  was  to  obtain  the  same  release  from  T.  A.  Oakes  and 
his  sister,  as  he  had  done  from  his  other  children ;  and  thus,  in  the  letter  written  ia 
1827,  the  son  is  made  to  speak  a  language,  by  the  dictation  of  the  father,  which 
referred  to  a  period  before  the  release.  All  which  shews  that  the  father  well  knew 
his  interests;  and  there  is  a  distinct  acknowledgment  from  him  by  means  of  the 
language  he.  puts  in  his  son's  mouth.  [The  Vice-Chancellor. — But  I  understand 
the  son  rejected  it]  Yes,  because  he  was  required  to  emancipate  the  father;  for  its 
purpose  was  to  release  the  father,  which  the  son  refuised.  All  the  facts  shew  that  the 
father  had  the  control  of  the  whole  of  the  transactions ;  and  that,  under  the  circum- 
stances, the  father  must  be  considered  as  a  trustee  for  the  children.  They  gave  the 
trustees  an  unconditional  discharge  that  they  would  not  call  upon  them,. and  then 
released  the  father.  The  transaction,  therefore,  assumes  this  shape.  The  trustees 
were  to  allow  T.  Oakes  to  receive  the  dividends,  and  are  themselves  disabled  from 
holding  them  :  and  the  children  say,  that  the  father  is  not  to  be  disturbed,  but  that 
he  is  to  receive  the  dividends,  upon  trust,  to  restore  the  whole  amount  at  his  death. 
We,  therefore,  regard  him  as  a  trustee,  and  claim  the  whole. 

The  Vice-chancellor. — I  have  examined  the  settlement  of  1786  very  minutely, 
and  what  occurred  to  me  at  the  first  blush  was,  that  the  instrument  was  obviously 
composed  by  a  person  having  some  knowledge  of  legal  phrases,  but  who  was  at  the 
same  time  incompetent  to  give  them  their  proper  application.  If  the  words  of  the 
settlement  are  to  be  taken  as  they  stand,  according  to  their  strict  and  literal  meaning, 
I  am  not  in  a  position  to  hear  this  question ;  for,  after  a  very  short  limitation  in 
favour  of  the  children,  and  the  direction  that  the  shares  shall  be  paid  at  twenty-one 
years,  or  marriage,  it  goes  on  with  this  proviso :  '*  And  if  all  the  children  of  such  mar- 
riage except  one  shall  happen  to  die,  then  and  in  such  case  such  child  shall,  on  his 
or  her  attaining  the  said  age  of  twenty-one  years,  or  being  married,  receive  the  whole 
of  the  produce  of  the  said  sum  of  25,000  star  pagodas."  This  clause  is  inserted  as 
an  unqualified  provision,  and  anticipates  an  event  which  must  happen  at  one  time 
unless  we  can  conceive  of  their  dying  together.  Now  it  is  quite  impossible  to  give 
effect  to  this  provision  if  it  is  to  be  construed  literally,  because  we  must  watdi  the 
event  to  see  which  is  the  surviving  child :  according  to  the  plain  and  literal  phrase- 
ology, therefore,  it  is  so  much  nonsense,  compared  with  the  true  intention  of  the 
parties  to  the  deed.  But,  independently  of  the  unskilfulness  with  which  the  settle- 
ment is  drawn,  there  are  other  matters  of  objection  ;  for  we  cannot  but  observe,  that 
what  is  material  is  contracted  into  a  very  small  compass,  but  what  is  immaterial  is 
expanded  in  a  most  verbose  manner.  The  principal  words  for  interpretation  are  those 
which  relate  to  the  power  given  to  the  English  trustees  to  invest  the  produce  of  the 
property,  to  be  sent  to  them  from  India,  "  in  the  public  or  government  funds,  or  in 
such  other  good  and  unexceptionable  securities,  or  in  the  purchase  or  mortgage  of 
freehold,  copyhold,  or  leasehold  estates,  with  the  consent  and  approbation  of  Thomas 
Oakes;"  and  then  it  goes  on  to  say,  "  that  in  default  of  his  giving  such  instrCrctions, 
that  then  the  said  T.  Parry  and  J.  Bland  (the  English  trustees)  should  invest  the 
produce  of  the  said  remittance  in  such  manner  as  the  whole  number  of  trustees  to- 
gether, or  the  majority  of  tliem,  should  direct  and  appoint :"  so  that  no  time  is  limited 
to  the  English  trustees.  Then  follows  this  passage :  *<  That  the  interest,  rent,  or 
other  yearly  produce  arising  therefrom,  or  to  grow  due  thereon,  is  to  be  paid  for  the 
use  and  behoof  of  the  said  T.  Oakes  and  Elizabeth  Ann  Cosby  during  their  join^  and 
natural  lives."  Now,  although  it  is  stated  in  the  preamble  that  the  25,000  pagodas 
were  intended  to  make  a  settlement  for  the  wife,  yet  there  was  nothing  to  exclude 
the  husband  from  enjoying  whatever  is  not  given  to  the  wife  and  children, — such  a 
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fnoriiion  is  cohsUnUy  occurring  in  marriage  settlements :  now,  what  words  exclude 
the  maker  of  the  settlement  himself?  The:!;  is  no  portion  assigned  to  any  one  of  the 
children  ibr  maintenance  or  education :  the  father  would  take  the  dividends^  from  his 
wife's  decease,  freed  from  this  duty,  so  far  as  the  property  was  concerned.  Agaio^  do 
the  words  'V  joint  and  natural  lives  "  of  necessity  imply,  only  during  join/  lives  ?  Let 
e?ery  word  speak  for  itself.  If  it  was  intended  hy  the  settlor  that  he  should  have 
only  the  interest  in  a  joint  life  estate,  he  would  have  said  so ;  but  he  says  joint  and 
natural  lives  :  he  uses  the  word  '<  joint/'  and  then  the  additional  one  '*  natural."  It 
cannot  be  supposed,  therefore,  that  the  superadded  words  were  intended  to  mean  any 
thing  short  of  joint,  and  during  the  natural  lives  of  each.  This  gives  an  easy,  fair, 
intelligible,  and  reasonable  construction.  I  do  not  think  that  the  long  clause  which 
follows  shews  any  thing  more  than  the  writer's  affected  knowledge  of  drawing 
deeds  of  settlement :  it  might,  in  truth,  have  been  declared  in  a  few  words,  i.  e,  *^  in 
bar  of  dower."  Again,  the  days  appointed  for  payment  are  very  extraordinary 
days,  and  shew  that  the  party  who  drew  the  instrument  knew  very  little  of  such 
matters.  I  only  allude  to  this  part  of  the  deed,  as  shewing  the  utter  ignorance  of  the 
person  at  Madras  viho  drew  the  settlement :  it  was  no  additional  limitation  in  favour 
of  the  lady,  for  it  was  made  before,  and  meant  no  more  than  the  barring  of  dower. 
The  only  thjng  the  parties  ought  to  have  done  long  ago,  was  to  have  taken  the 
opinion  of  the  Court,  but  they  go  on  in  a  very  strange  malbner,  so  as  to  render  it  in- 
capable of  being  settled  by  reason  of  the  son's  letter.  I  think  the  father  was  all  along 
in  the  right,  when  he  asserted  that  he  was  entitled  to  the  dividends ;  and  as  to  the 
deed-poll,  I  do  not  think  it  affects  the  matter,  for  it  is  my  opinion  that  the  father 
knew  nothing  about  it  at  the  time  it  was  executed,  although  he  was  made  acquainted 
with  it  afterwards.  The  children's  covenant  could  not  bind  the  finther :  it  is  a  family 
suit,  and  the  only  point  to  be  decided  is  upon  the  simple  construction. 

The  bill  dismissed  without  costs. 


THE  LORD  CHANCELLOR'S  COURT. 
.  Cause  reheard  February  23,  1843. — Judgment  March  6,  1844. 

Booth  v,  Creswicke.  (a) 

Foreeloiure-^Red&mpH^  ■  Mortgagor  amd  Morigagoe-^lUhoming — PartUs^Seeurity  given/or 

JtUure  cottt, 
■fit  a  foreclosure  suit,  a  party  who  allow  a  decree  nisi  to  be  made  absolute  against  him,  has  no  right 

to  have  his  cause  reheard  unless  he  can  make  out  a  special  case, 
^^here  a  mortgagee  unnecessarily  brings  prior  incumbrances  before  the  Courts  and  they  are  dismissed 

at  the  hearing,  he  will  not  be  allowed  to  charge  the  eoHsptUd  to  smek  drfendants  against  the  mort- 

Sfoged  estate. 
A  mortgage  given  by  a  client  to  an  attorney  and  solicitor  to  secure  the  payment  qf  costs  to  be  incurred 

ivbsequently  to  the  date  qf  that  mortgage  is  invalid, 
'^ere  the  Court  has  omitted  to  give  all  the  directions  necessary  to  a  complete  decree,  the  party  com- 

piaining  of  such  omissions  will  be  allowed  to  bring  the  omitted  points  brfore  the  Court  by  petition^ 

W^tre  the  decree  has  been  drawn  up. 

THE  plaintiff,  on  the  3  Ist  of  January,]  833,  filed  a  bill  against  the  defendant,  Hum- 
phrey  Creswicke,  and  against  John  Bartlett  Hill,  John  Barrow,  Thomas  Jones, 
William  Dowell,  Elizabeth  Jones,  Henry  Creswicke,  John  Ford  Sevier,  and  Daniel 
Bnrgess,and  thereby  stated  certain  indentures  of  the  10th  and  11th  of  Oct.  1828,  and 
^e  1st  of  May,  1829,  made  between  the  said  defendant,  Humphrey  Creswicke,  of 
the  one  part,  and  John  Brooks,  a  solicitor,  of  the  other  part,  by  which  Humphrey 
Creswicke  charged  a  sum  of  10,000/.  due  to  him  from  bis  brother,  the  defendant, 
Henry  Creswicke,  and  secured  upon  hereditaments  in  the  county  of  Gloucester,  with 
the  payment  of  certain  sums  qf  money  advanced,  and  to  be  advanced  to  him,  by  Brooks^ 
O'Ud  aU  sums  qf  money  which  might  be  due  to  Brooks  from  Humphrey  CresxvickcjTor 
costs,  charges,  and  expenses  in  and  about  the  commencing^  prosecuting^  and  defending 
«»2(  flci'OTi  or  suit  at  law,  or  in  equity,  or  otherwise  in  attending  to  the  affairs  and  con- 

(a)  Reported  by  R.  G.  Welfokp,  Esq.,  Barrister-at-Law. 
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eena  of  Humphrey  Crenvneke^  not  exceeding  in  the  wliole  a  spedfied  amomit,  wM 
interest  at  52.  per  <:eBt.  per  annum.  Bnoks  became  bankrapt,  and  his  assignees  hai 
assigned  all  his  interest  under  the  above  deeds  to  the  plamtiff,  Booth.  The  sum  of 
1€,00(M.  was  charged  with  2,300/.  in  iaypur  of  the  defendants,  Hill  and  Barrow,  as 
trustees  of  the  marriage  settlement  of  Humphrey  Creswicke^  dated  the  9th  of  Aprils 
1807  ;  and  which  was  also  further  derivatTvelj  charged  with  the  payment  of  2,10^ 
and  interest,  to  the  defendant,  Seirier,  received  by  an  assignment  from  Humphrey 
Creswicke,  of  the  29th  of  Sept.  1624.  The  defendants,  Thomas  Jones,  Dowel!,  and 
Elizabeth  Jones,  were  mortgagees  of  the  hereditaments  upon  idiich  the  sum  of 
10,000/.  was  secured,  and  of  which  Henry  Creswicke  was  the  owner,  and  in  that  cha- 
racter they  had  filed  a  bill  of  foreclosure  against  Henry  Creswicke  mid  the  other 
defendants  in  this  suit,  as  incumbrancers  upon  his  estate ;  and  on  the  2l8t  of  Feb. 
18S2,  obtained  the  Vice-Chancellor's  decree  in  Jonet  v.  Creswicke,  for  a  referenoe  to 
the  Master  to  take  an  account  of  what  was  due  to  them  for  principal  and  interest 
on  their  mortgage,  and  also  to  the  defendants,  Hill  and  Barrow,  Humphrey  Cres- 
wicke, and  Sevier,  in  respect  of  his  derivative  mortgage,  not  exceeding  to  Sevier 
what  should  be  found  due  to  Humphrey  Creswicke,  and  Hill  and  Barrow,  tor  principal 
and  interest,  and  to  tax  their  costs  ;  and  upon  payment  by  the  plaintiffs  in  Jones  v. 
Creswicke,  to  the  defendants,  Humphrey  Creswicke,  Hill  and  Barrow,  and  Sevier, 
of  what  should  be  reported  due  for  principal,  interest,  and  costs,  they  were  to  recon* 
yey  the  estate  to  the  plaintiffs,  or  as  they  should  appoint.  In  pursuance  of  that  de- 
cree, the  Master  reported  on  the  18th  of  August,  1832,  that  the  sum  of  8,092^  fiv 
principal  and  interest  was  then  due  to  Hill  and  Barrow,  of  which  2,872/.  10s.  4d.  was 
due  to  Sevier,  for  principal,  interest,  and  costs ;  and  the  balance,  with  costs,  amount- 
ing to  407^  18s.  5d.,  due  to  Humphrey  Creswicke. 

The  plaintiff,  Booth,  prayed  by  this  bill,  to  have  the  benefit  of  the  suit  of  Jonet 
V.  Creswicke^  and  that  the  balance  reported  due  to  Humphrey  Creswicke  might  be 
paid  to  him^  Booth.  By  an  order  dated  the  16th  of  Feb.  1833,  made  in  the  two 
causes,  that  balance  was  ordered  to  be  paid  into  court  to  the  credit  of  the  two 
causes,  which  was  done.  A  decree  in  this  cause  was  made  on  the  8th  of  March, 
1837,  by  the  Vice-Chancellor,  which  declared  that  the  plaintiff  was,  as  against 
Humphrey  Creswicke,  in  right  of  his  mortgage  securities,  entitled  to  the  l^nefit 
of  the  decree  in  Jones  v.  Creswickey  and  to  stand  in  the  place  and  use  the  name  of 
Humphrey  Creswicke,  in  further  prosecution  of  the  proceedings  in  that  caose; 
and  it  was  ordered  that  the  plaintiflTs  bill  should  be  dismissed  with  costs,  as  against 
all  the  defendants  thereto,  except  the  said  Humphrey  Creswicke ;  that  those  de- 
fendants' costs  should  be  paid  in  the  first  instance  b^  the  plaintiff ;  that  the  Master 
should  take  an  account  of  what  was  due  to  the  plamtiff  for  principal,  interest,  and 
costs,  in  respect  of  his  said  securities ;  and  that  Humphrey  Creswicke  should  pay 
the  sum  reported  by  the  Master  to  be  due  to  the  plaintiff,  together  with  the  sum  paid 
for  the  costs  of  the  other  defendants.  Upon  such  payments  being  made,  the 
plaintiff  was  directed  to  reconvey  the  mortgaged  premises  to  Humphrey  Creswicke ; 
but  if  such  payments  were  not  made  within  six  months  after  the  Master's  report,  it  was 
ordered  that  Humphrey  Creswicke  should  stand  foreclosed ;  but  liberty  was  reserved 
to  him  to  shew  cause  against  such  decree.  Humphrey  Creswicke  was  served  with 
a  subpcena  to  shew  cause  against  that  decree,  but  he  not  having  appeared,  the  decree 
was  made  absolute  against  him,  by  order  dated  the  28th  day  of  April,  1837.  The 
Master  made  his  report  on  the  8th  of  May,  1839,  and  thereby  found  that  1,229/.  9s.7d. 
was  due  from  Humphrey  Creswicke  to  Booth,  and  directed  Creswicke  to  pay  that 
sum  at  the  Rolls  Chapel  on  the  31st  of  July  following.  The  money  was  not  paid  at 
the  appointed  time ;  but  upon  a  special  application  afterwards  made  by  Creswicke, 
of  which  a  report  appears  in  9  Simons's  Rep.  304,  it  was  referred  back  to  the  Mas- 
ter to  compute  subsequent  interest,  to  tax  subsequent  costs,  and  to  appoint  a  new 
time  and  place  for  Humphrey  Creswicke  to  pay  what  might  be  reported  due. 

The  Master  had  found  tliat  the  amount  due  to  the  plaintiff.  Booth,  had  been  ad- 
vanced by  J.  Brooks  to  Humphrey  Creswicke,  at  various  times,  and  in  several  small 
sums,  the  particulars  of  which,  with  the  dates  of  each  advance,  were  set  out  in  the  re- 
port ;  and  it  appeared  to  have  consisted  of  434/.  18s.  advances  of  cash ;  of  bills  of  costs, 
charges,  and  expenses  of  Brooks  on  account  of  Humphrey  Creswicke,  incurred  in  and 
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about  the  commenciog,  prosecuting^  and  defending  vauous  actions  and  suits  at  law, 
and  otherwise  in  attending  to  the  affairs  and  concerns  of  Creswicke,  of  the  costs  of 
the  suit,  and  the  costo  paid  to  the  defendants,  as  against  whom  the  bill  had  been 
dismissed  by  the  decree  of  the  8th  March,  1837. 

Creswicke  having  failed  to  comply  with  the  conditions  upon  wliich  the  time  for 
payment  of  his  debt  and  costs  had  been  enlarged,  an  order  of  the  3rd  of  August, 
1839,  which  directed  that  he  should  stand  absolutely  foreclosed,  remained  in  force. 

In  January,  1841^  the  defendant  Creswicke  obtained  an  order  to  rehear  the  cause, 
ss  to  a  portion  of  the  decree,  upon  the  common  petition  of  appeal.  That  appeal 
came  on  to  be  heard  before  Lord  Cottenham,  C,  on  the  30th  of  January  and  the 
14th  of  August,  1841  (reported  1  Craig  &  Phillips,  361),  when  his  lordship 
held  that  a  party  who  had  allowed  a  decree  nui  to  be  made  absolute  against 
him,  has  not  the  right,  which  the  suitor  in  general  has,  to  have  his  cause  reheard ; 
but  that  the  Court  requires  him  to  make  out  a  special  case  for  leave  to  be  let  in  :  and 
an  order  was  made  that  the  petition  of  appeal  should  stand  over,  with  liberty  to  any 
of  the  parties  to  make  such  applications  as  they  should  be  advised. 

la  October,  1841,  Humphrey  Creswicke  was  discharged  under  the  Act  for  the 
relief  of  insolvent  debtors. 

On  the  5th  November,  1841,  Humphrey  Creswicke  presented  a  petition  to  the 
Lord  Chan<:ellor  (then  Lord  Lyndhurst)  praying  that  the  order  making  absolute  the 
decree  nisi  of  the  8th  March,  1837,  might  be  discharged,  and  that  Creswicke  might 
be  at  liberty  to  have  this  cause  reheard,  that  the  cause  might  be  reheard,  and  that  the 
decree  of  the  8th  March,  1837,  might  be  reversed  or  varied. 

That  petition  came  on  to  be  heard  before  the  Lord  Chancellor  on  the  7th  January, 
1842,  and  on  the  25th  of  November  following,  his  lordship  ordered  that  the  order 
anluDg  absolute  the  decree  of  the  8th  March,  1837,  should  be  set  aside,  and  that  this 
cause  should  be  reheard  upon  the  terms  of  Humphrey  Creswicke  paying  to  the  plaintiff 
the  costs  of  that  application,  and  of  the  previous  petition  of  appeal,  and  such  costs 
as  the  defendant  Creswicke  would  have  been  required  to  pay  had  he  appeared  for  the 
porpose  of  shewing  cause  against  the  decree  nisi  of  the  8th  March,  1837 ;  and  upon 
his  undertaking  to  pay  su^  costs  as  the  Court  should  think  fit  to  award  on  the 
idiearing  in  respect  to  any  proceedinga  had  since  the  decree  itut. 

Humphrey  Creswicke  gave  that  undertaking,  and  the  cause  now  came  on  to  be 
reheard  on  the  23rd  February,  1843. 

Stuart  and  Parryy  for  the  appellants. 

Wak^ld  and  BealeSf  for  the  respondents. 

The  following  cases  were  cited  during  the  alignment :  Wood  v.  Griffith  (1  Swan- 
stOD,  43);  Proof  v.  Hines  (Cases  temp.  Talbot,  111);  Sanderson  v.  Glass  (2  Atk. 
2%);  Newman  v.  Payne  (2  Ves.  Jun.  199);  Wood  v.  Domes  (18  Ves.  127); 
Pitcher  V.  Righy  (9  Price,  79);  Jones  v.  Tripp  (Jac.  322);  Uppington  v.  Bullen 
(Drary  &  Warren,  184);  Pierson  v.  Hushes  (1  Freeman,  71);  WiUiams  v.  Piggoti 
(Jacob,  598);  Walmesley  v.  Booth  (2  Atkyns,  25) ;  Pomfret  v.  Windsor  (2  Vesey, 
472);  Cook  V.  Settree  (1  Vesey  &  Beame,  126) ;  Penderleath  v.  Fraser  (3  Ves.  & 
Bea.  174) ;  AUomey- General  v.  Pearson  (7  Simons,  309) ;  Brace  v.  Blick  (7  Simons, 
619). 

March  6,  1844. — Judgment. 
The  LORD  CHANCELLOR.— The  circumstances  of  this  transaction  are  ex- 
tremely complicated.  The  facts  which  are  necessary  to  be  stated  in  order  to  shew  what 
tte  the  questions  before  the  Court,  are  ait  follows : — Henry  Creswicke  borrowed  of  the 
trustees  of  the  marriage  settlement  of  Humphrey  Creswicke^  the  defendant  in  this 
CBuse,  a  sum  amounting  to  6,000/.  He  also  borrowed  a  sum  of  3,500/.  from  Hum- 
phrey Creswicke  himself.  Mortgages  were  given  by  Henry  Creswicke  to  secure  both 
sams.  Humphrey  Creswicke  afterwards  charged  both  these  mortgage  securities  with 
S|100/.  to  one  Sevier ;  in  October  1828,  he  further  charged  the  same  mortgages  with 
tHe  payment  of  a  certain  sum  to  Mr.  Brooks,  and  in  May,  1829,  he  made  a  further 
chaise  on  these  securities  to  Brooks.  Mr.  Brooks  afterwards  became  bankrupt, 
and  his  assignees  assigned  his  interest  in  the  two  mortgage  securities  for  a  valuable 
consideration  to  Booth,  the  present  plaintiff.    Henry  Creswicke  had  made  a  mortgage 
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of  this  property  to  the  executors  of  Robert  Jones,  who  filed  a  bill  for  a  foreclosure 
against  him  in  1837.  This  was  before*  the  mortgage  to  Brooks ;  and  in  that  suit 
of  Jones  ▼.  Creswickey  there  was  a  decree  for  an  account,  and  while  the  Master  was 
taking  those  accounts,  the  mortgage  to  Brooks  was  made. 

After  Booth  had  become  possessed  of  the  securities,  he  filed  a  bill  for  a  fbredo* 
sure  against  Humphrey  Creswicke,  by  which  he  prayed  to  have  the  benefit  of  the 
former  suit  between  Jones  and  Henry  Creswicke,  and  which  was  then  depending; 
A  decree  was  made  in  the  second  foreclosure  suit  by  Booth  against  Humphrey  Cres- 
wicke  by  default,  he  having  been  then  in  prison.  He  afterwards  obtained  a  rehear- 
ing, which  the  Court  allowed  upon  certain  conditions  as  to  costs,  and  the  cause  was 
reheard.  The  proceedings  are  very  complicated.  The  question  being  as  to  the 
validity  of  the  decree  made  in  the  absence  of  Humphrey  Greswicke,  and  therefore 
upon  the  sole  responsibility  of  the  plaintiff^,  and  whether  it  can  stand  as  a  whole,  or 
whether  it  must  be  varied  in  any,  and,  if  any,  in  what  particulars.  That  is  tke 
present  state  of  the  proceedings. 

There  were  four  objections  taken  to  the  decree ;  the  first  was,  that  the  deeds  were 
proved  vivd  voce  in  court,  and  that  was  said  to  be  incorrect  in  this  case,  because  the 
parties  should  have  had  the  opportunity  of  cross-examining  the  witnesses.  The  second 
objeclion  was,  that  the  securities  to  Mr.  Brooks,  who  was  a  solicitor,  were  given  to  secure 
past,  and  also  for  future  costs,  and  that  a  security  for  future  costs,  by  the  course  of  the 
Court,  is  invalid. '  The  third  was,  that  certain  costs  which  the  plaintiff  had  been  obliged 
to  pay,  in  this  cause,  to  the  executors  of  Jones  and  others,  who  had  been  made  defendants, 
were  improperly  charged  in  the  decree  against  Humphrey  Creswicke,  and  that  the  decaee 
was  in  that  respect  incorrect.  And  the  fourth  objection  was,  that  when  these  mortgage- 
securities  were  executed,  or  when  they  were  transferred  by  Brooks's  assignees  to  Booth, 
certain  personal  securities  (of  Humphrey  Creswicke)  were  delivered  over  to  Booth, 
which  should  have  been  made  the  subject  of  an  account  before  the  Master.   These  are 
the  four  objections. .  As  to  the  first  objection,  I  am  of  opinion  tliat  the  course  taken  to 
prove  the  deeds  was  regular ;  that  the  aeeds  were  properly  proved  vivd  voce  at  the  hear^ 
ing.  The  distinction  is,  that  where  the  validity  of  a  deed  is  in  question^  but  the  executioB 
of  it  is  not  disputed,  it  can  be  proved  vivd  voce  on  the  hearing.    This  was  properly 
decided  by  the  Vice-Chancellor  of  England,  in  the  Attorney -^General  v.  Pearmm 
(7  Simons,  309).     But  then  it  is  said,  that,  admitting  that  general  principle,   the 
deeds  could  not  be  so  proved  in  this  case,  because  the  consideration  was  disputed,  and 
therefore  there  ought  to  have  been  an  opportunity  of  cross-examining  the  subscribing 
witness.     1  have  read  the  bill  and  answer^  and  I  think  there  was  no  question  raised 
on  this  part  of  the  case  which  rendered  the  cross-examination  of  the  subscribing 
witness  necessary.    It  is  not  stated  or  suggested  in  the  bill,  nor  does  it  appear  by 
the  answer,  that  there  was  any  question  as  to  the  consideration  having  been  paid  or 
not  paid  at  the  time  of  the  execution  of  the  deeds.  It  is  quite  clear,  and  is  admitted  on 
both  sides,'  that  no  consideration  was  paid  at  that  time ;  the  consideration  was  paid 
in  small  sums,  before  the  execution  of  the  deed,  and  at  different  periods.     There  is 
no  issue,  and  no  question  as  to  any  consideration  having  passed  at  the  time  of  the 
execution  of  the  deed.     To  have  examined  the  subscribing  witness  would  have  been 
quite  idle  and  unnecessary.     It  seems  to  me,  therefore,  that  there  is  nothing  in  that 
objection,  and  that  these  deeds  were  properly  proved  vivd  voce  at  the  hearing.     The 
second  question  is  as  to  the  security  given  for  future  costs.     The  mortgage-deed 
purported  to  be  given  to  secure  money  then  due  and  costs,  and  also  as  a  security  for 
money  to  be  advanced,  and  for  future  costs.    The  decree  declared  the  whole  sum 
properly  chargeable.    If  it  embraces  too  much,  it  must  in  this  respect  be  rectifiedL 
I  am  of  opinion,  that  a  security  cannot  be  taken  by  a  solicitor  for  future  costs,  and 
that  such   is    the  settled  rule  of  this  court      In   Jones  v.  Tripp  (Jacob,   322), 
which  was  cited  upon  this  point.  Lord  Eldon,  in  distinct  terms,  said,  <'  The  Court 
would  not  permit  an  attorney  to  take  from  his  client  a  mortgage  for  costs  to  be 
incurred.     The  deed,  on  the  face  of  it,  is  not  supportable, — so  clearly  so,  that  I  can- 
not permit  it  to  be  argued ;  and  I  should  be  shaking  the  jurisdiction  of  the  Court,  if 
I  allowed  a  trial  on  such  a  subject :  it  would  be,  to  leave  a  jury  to  decide  a  point  of 
law  which  is  well  settled."    Then  it  was  said  that  the  report  of  that  case  was  iocor- 
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Tect,  but  the  learned  gentleman  bj^  whom  that  report  was  taken  was  remarkable  for 
liis  accuracy  and  intelligence^  and  its  correctness  was  spoken  to  by  Mr.  Cooper,  who 
mras  counsel  in  that  cause,  who  says,  that  the  report,  in  this  respect,  is  perfectly 
Accurate.    That  case,  therefore,  is  an  authority  applyine  to  the  subject  in  the  most 
distinct  manner.    Shortly  afterwards,  the  same  question  came  before  the  Master 
of  the  Rolls  (Sir  Thomas'Plumer),  in  WiUiams  v.  Piggott  (Jacob,  598),  who  doubted 
-vrhether  a  security  given  for  past  and  future  costs  was  bad  as  to  the  former;  he  re- 
ferred the  first  to  the  Master,  and  reserved  the  second  for  future  consideration.    The 
same  cause  having  afterwards  come  before  Lord  Gifford,  on  further  directions,  and 
18  reported  in  the  same  book,  he  decided  that  a  security  could  not  be  taken  by  a 
solicitor  for  future  costs,  that  to  that  extent  the  deed  was  invalid,  and  he  refused  to 
<lecree  an  account  of  costs  incurred  subsequent  to  the  date  of  the  mortgage-deed. 
He  referred   to  a   case  of  Pitcher  v.  Rigby  (9  Price,  79),  before  Chief  Baron 
iitichards.     That  was  a  case  where  a  solicitor  had  taken  a  mortgage-security  for  past 
And  future  costs.     The  Chief  Baron  held  that  to  be  irregular,  and  that  a  security  for 
future  bills  of  costs  for  business  to  be  done  was  invalid.     He  stated  that  in  precise 
terms.     But  it  was  said  that  it  was  unnecessary  for  the  decision  of  the  case.    I 
admit  that  it  was  unnecessary  for  the  decision  of  that  case,  but  it  came  before  the 
Court  upon  the  face  of  the  deed,  and  the  Chief  Baron,  without  taking  notice  of  that 
circumstance,  might  have  decided  the  case  on  other  grounds.     However,  he  cannot 
be  considered  as  having  gone  out  of  his  way,  in  stating  that  which  appeared  upon 
tbe  face  of  the  deed,  that  the  deed  was  to  that  extent  and  in  that  respect  invalid.  It 
liiras  suggested  that  the  other  judges  did  not  concur  with  Chief  B<iron  Richards  in 
that  opinion ;  but  it  was  a  part  of  the  opinion  he  expressed  when  he  gave  his  judg- 
ment ;  and,  at  the  conclusion  of  the  report,  the  reporter  expressly  says,  the  other 
judges  entirely  (that  is  the  expression)  concurred  in  that  judgment.    The  same  point 
has  been  decided  in  the  same  way  by  the  Lord  Chancellor  of  Ireland,   in   the 
case  of  Uppington  v.  Bullen  (2  Drury  &  Warren,  164).      He  said  he  considered 
the  point  as  settled  beyond  the  reach  of  controversy.    It  was  observed,  in  that  case^ 
that  the  security  was  to  pay  a  precise  sum  of  money  (300/.)  for  the  purpose  of  com- 
pretjng  the  cause :  I  think  that  makes  no  difference ;  but  in  an  agreement  to  pay  a 
sum  of  money,  it  must  be  subject  to  taxation,  and  any  attorney  would  not  be  entitled 
to  more  than  the  taxed  costs.     No  such  distinction  was  drawn  in  the  observations 
made  by  the  Lord  Chancellor  of  Ireland.    He  states  the  position  in  the  terms  I  have 
mentioned,  as  too  clear  for  argument.    Numerous  cases  were  cited  on  the  other  side» 
but  they  do  not  seem  to  bear  very  strictly  on  this  question.     They  were  chiefly  cases 
of  maintenance.  There  was  one  from  1  Freeman,  17  (Pierson  v.  Hughes),ti  common  law 
case,  in  which  the  point  was  raised,  but  it  was  argued  on  the  point  of  maintenance.     I 
think  no  inference  can  be  drawn  from  that  case,  because,  although  the  security  was 
for  past  and  future  costs,  there  was  a  general  demurrer ;  and  the  party  being,  at  all 
events,  entitled  to  the  security  for  his  past  costs,  the  general  demurrer  was,  on  that 
account,  overruled.     Tliere  was  another  objection  also,  which  was,  that  the  security 
was  not  given  by  the  party  himself,  but  by  a  third  person  ;  it  was  contended  that  that 
was  maintenance.     Then  it  was  said,  it  did  not  appear  that  the  third  person  was  not 
closely  connected,  in  point  of  relationship,  to  the  party ;  and,  if  so,  it  was  not  main- 
tenance, and  on  that  ground  the  demurrer  could  not  be  sustained.     No  inference^ 
therefore,  can  be  drawn,  either  one  way  or  the  other,  from  that  case. 

The  case  of  Proof  y.  Hines  (Talbot,  111)  was  not  between  attorney  and  client  at 
all,  but  a  tradesman  and  his  wife  advanced  a  sum  of  money  (I  think  for  the  purpose 
of  enabling  a  poor  man  to  make  some  inquiry  with  respect  to  some  right  he  thought  he 
had,  with'  the  view  to  a  suit),  and  they  took  a  bond  for  1,000/. ;  that  bond  was  set 
aside  by  the  Court.  It  was  no  question  there  between  attorney  and  client.  Another 
case  of  Saunderson  v.  Glass  was  also  cited  ;  that  was  a  gift  of  1,000/.,  not  a  security 
for  costs,  and  that  was  set  aside. '  It  was  the  case  of  a  gift  to  a  solicitor  by  a  client, 
which  was  ordered  to  stand  as  a  security  for  any  money  due  to  Glass,  but  beyond 
that  it  was  set  aside  as  a  fraudulent  contrivance.  Then  a  case  of  Newman  v.  Payne 
(2  Vesey,  Jun.  202)  was  cited ;  but  that  case  does  not  apply,  and  for  this  reason  ; 
.   there  were,  in  that  case,  excessive  bills  of  costs,  and  the  attorney  took    care 
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to  have  security  given  after  the  bills  were  settled.  The  only  question  there  was  as 
to  setting  aside  a  bond  for  1,000/.,  and  a  question  with  respect  to  the  sale  of  a  horse; 
It  does  not  appear  to  me  to  apply  to  this  case.  Nor  has  Wood  v.  Downes  (1  Ves.& 
Beanies,  49)  the  slightest  application;  because  there  the  application  was  to  set  aside 
a  deed  which  had  been  obtained  by  a  solicitor  having  security  for  future  costs,  but  the 
party  making  the  application  to  set  aside  the  deed  proposed  in  his  bill  to  pay  anj 
sum  that,  on  taking  the  account,  ml^ht  be  found  due  to  the  solicitor.  It  appears 
to  me,  then,  that  none  of  these  cases  impeach  the  authority  of  the  deciuons  to  which 
I  have  referred  on  the  other  side*  Peacock  v.  Cole^  an  unreported  case,  was  cited 
by  Mr.  Wakefield.  I  have  seen  the  order  in  Peacock  v.  Colet  and  it  appears  that  the 
question  that  was  distinctly  raised  there  was,  as  to  a  security  for  future  costs,  and 
toe  Master  was  directed  to  take  the  accounts,  and  he  took  the  accounts  as  to  future 
costs  and  as  to  the  past  costs.  It  afterwards  came  before  Vice-chancellor  Leach,  oa 
the  subject  of  interest,  and  he  referred  it  back  to  the  Master  to  compute  interest 
What  afterwards  became  of  it  does  not  appear ;  but,  after  all,  it  does  not  we%h 
much,  because  in  that  case  there  was  an  offer  to  pay  any  sum  of  money  that  might 
appear,  on  taking  the  accounts,  to  be  due.  There  had  been  a  verdict  for  1,000/.^  sod 
the  sum  found  due  was  850/.,  and  the  amount  of  future  costs,  for  which  security  had 
been  given,  was  only  36/.,  therefore  I  do  not  think  that  much  reliance  is  to  be  placed 
on  that  case.  I  have  gone  through  the  cases  on  this  side,  because  Mr.  Wakefidd 
argued  the  case  with  great  earnestness,  and  made  many  apposite  observationa  on  the 
whole  subject ;  but  I  think,  taking  the  cases  on  the  one  side,  and  putting  them  in  oppo- 
aition  to  the  cases  on  the  other,  that  there  is  no  balance  between  them ;  and  I  am  boimd 
to  hold  that  the  settled  rule  of  this  Court  is,  that  a  solicitor  sliall  not  take  from  his 
client  a  security  for  future  costs.     In  this  respect  the  decree  must  be  rectified. 

As  to  the  third  point,  which  was  this,  the  plaintiff,  in  his  bill  for  a  foreclosure, 
claimed  to  have  the  benefit  of  the  proceedings  in  the  suit  o£  Jones  v.  Creswicke^  and 
for  that  purpose  made  all  the  persona  interested  in  that  suit  parties  to  this  suit,  but 
having  done  so,  at  the  hearing  they  were  dismissed  with  costs,  and  then  this  decree 
directs  the  plaintiff  to  charee  those  costs  against  Humphrey  Creswicke.  The  ques- 
tion is,  whether  he  is  entitled  to  do  so  ?  Primdfacie^  having  brought  parties  bdbie 
the  Court,  whom  he  was  obliged  to  dismiss  at  tne  hearing,  and  having  been  obliged 
in  consequence  to  pay  their  costs,  it  would  seem  that  he  had  improperly  brought 
them  before  the  Court ;  and  I  think  in  that  respect  it  is  improper,  as  those  persons  " 
should  not  have  been  parties.  Look  at  the  decree ;  what  is  the  decree  ?  The  decree 
IS,  that  as  between   the   plaintiff  and  Humphrey  Creswicke,  in  whose  place  the 

Elaintiff  was  entitled  to  stand,  and  whose  name  he  was  to  be  at  liberty  to  use,  he  should 
ave  the  benefit  of  those  proceedings.  Who  had  any  interest  in  the  8uit»  but  Hum- 
phrey Creswicke  ?  Why  was  it  necessary  to  bring  any  of  the  parties  before  the 
Court,  as  between  the  plaintiff  and  Humphrey  Creswicke  ?  He  was  to  stand  in  the 
place  of  Humphrey  Creswicke,  and  nothing  more ;  he  was  to  use  the  name  of  Hum- 
phrey Creswicke.  Humphrey  Creswicke's  interest,  therefore,  is  to  be  bound  and 
prosecuted  precisely  as  it  was  before ;  it  does  not  affect  the  interest  of  the  other  parties 
in  any  respect,  except  that  the  benefit  of  those  proceedings,  carried  on  in  the  name 
of  Humphrey  Creswicke  before,  is  to  revert,  in  his  absence,  to  the  plaintiff.  I  am  of 
opinion,  under  the  circumstances,  that  it  was  not  necessary  to  make  the  other  parties 
to  the  suit  of  Jones  v.  Crestvicke  parties  to  this  suit.  The  plaintiff  havbg  incurred 
these  costs  in  his  own  wrong,  is  not  entitled  to  have  them  again  from  Humphrey 
Creswicke.  That  is  the  third  point;  so  that  in  this  respect,  dso,  the  decree  must 
be  rectified  as  far  as  relates  to  those  costs  charged  against  Humphrey  Creswicke. 
As  to  the  fourth  point ;  at  the  time  these  securities  were  assigned  to  the  plaintiff 
Booth,  by  the  assignees  under  the  bankruptcy  of  Brooks,  there  were  also  certain  per- 
sonal securities  handed  over  to  the  plaintiff.  It  does  not  appear  what  those  personal 
securities  were,  but  it  is  said  they  were  taken  up  by  Booth.  Neither  does  it  appear 
that  Humphrey  Creswicke  had  any  interest  whatever  in  the  personal  securities ;  ihey 
were  securities  belonging  to  Humphrey  Creswicke,  which  he  had  pledged  to  Brooks, 
and,  as  an  available  security,  of  course  he  would  have  been  entitled  to  an  account  of 
them.    But  nothing  of  the  kind  appears,  and  the  whole  transaction  seems  to  have 
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eoDOSted  of  acoommodation  bills  between  Humphrey  Creswicke  and  Brooka,  on 
which  the  ibniier  had  not  been  called  on  to  pay  any  thing.  Supposing  the  personal 
securities,  therefore,  to  have  been  some  of  these  outstanding  accommodation  trans- 
actions, in  respect  of  which  Humphrey  Creswicke  never  paid  any  money,  and  if  the 
securities  were  bills,  from  the  lapse  of  time,  he  never  can  now  be  called  upon  to  pay 
any  thing  in  respect  of  them,  as  the  remedy  is  barred  by  the  Statute  of  Limitations ; 
it  appears  tome,  that  to  order  any  inquiry  to  be  made  as  to  them  would  be  altogether 
idle ;  it  would  involve  the  parties  in  expense  which  could  be  productive  of  no  benefit 
and  is  unnecessary.  That  objection  to  the  decree,  therefore,  will  not  be  allowed.  It 
is  a  very  complicated  case,  and  these  are  the  four  points  to  which  my  attention  was 
directed  in  the  progress  of  the  cause.  The  decree  must  be  rectified  as  far  as  it  relates 
to  the  security  given  for  future  costs,  as  also  those  costs  which  were  paid  by  Booth 
for  having  improperly  brought  the  parties  in  Jones  v.  Crentoicke  before  the  Court,  and 
with  which  Humphrey  Creswicke  was  charged  by  the  decree.  It  will  be  for  the  parties 
to  consider  how  the  opinion  I  have  expressed  will  apply  to  the  second  mortgage- 
deed.  When  the  second  mortgage-deed  was  executed,  those  costs  which  bad  been 
secured  by  the  first  mortgage-deed  had  been  actually  incurred,  and  therefore,  in 
preparing  the  minutes  of  the  decree,  it  will  be  necessary  to  consider  how  that  affects 
the  second  mortgage-deed.  The  minutes  must  be  spoken  to  if  the  parties  do  not 
agree  upon  them. 
After  the  above  judgment  had  been  delivered,  the  cause  was  several  times  mentioned. 
Wakefield  objected  to  the  minutes  delivered  out  by  the  registrar,  as  not  being  in 
conformity  with  the  judgment,  various  costs  to  which  the  plaintiff  as  mortgagee  was 
entitled  not  having  been  provided  for. 

Stuart. — The  cause  has  been  heard  and  judgment  given,  but  no  order  has  been 
made  as  to  these  costs. 

The  LORD  CHANCELLOR.— On  the  motion  for  a  rehearing,  it  was  granted 
upon  the  terms  that  the  party  applying  to  have  the  cause  reheard  should  pay  all  the 
costs,  and  that  the  other  party  should  be  in  precisely  the  same  situation  as  if  no 
de&ult  had  taken  place.  If  that  is  not  provided  for  in  the  decree,  injustice  will  be 
done,  but  if  my  attention  was  not  called  to  the  question  of  these  costs  when  the 
cause  was  reheard,  I  am  not  in  a  condition  to  vary  the  decree.  But  in  this  case  I  do 
not  consider  the  minutes  as  settled;  either  party  may  be  heard,  for  the  registrar 
merely  took  down  the  four  points  I  decided,  leaving  the  formal  parts  to  be  added. 
Neither  is  the  delivery  out  of  the  minutes  material  when  the  counsel  on  the  one 
side  was  to  prepare  them  and  the  counsel  on  the  other  side  to  see  them,  as  was  to  have 
been  done  in  this  case.  The  case  stands  as  if  counsel  had  said,  on  hearing  the 
judgment,  *'  that  point  has  not  been  disposed  of."  And  always  considering  that 
the  basis  of  this  decree  was  an  arrangement^  these  points  may  be  taken  to  have 
been  then  mentioned. 
On  a  subsequent  day  tlie  minutes  baring  been  again  spoken  to. 
The  LORD  CHANCELLOR.— The  decree  must  be  drawn  up  according  to 
the  nature  of  the  pleadings,  and  if  that  does  not  meet  the  merits  of  the  case, 
the  plaintiff  must  present  a  petition  to  bring  the  particular  points  before  me. 

June  26. 
The  plaintiff  accordingly  presented  a  petition  which,  besides  stating  the  proceedings 
as  above  set  forth,  alleged  that  the  plaintiff  having  been  found  entitled  to  the 
surplus  in  the  cause  of  Jones  v.  Cresvaickey  which  had  been  paid  into  court,  had,  on 
the  27th  of  December,  1838,  presented  a  petition,  praying  that  it  might  be  paid  to  him ; 
that  a  bill  had,  in  February,  1833,  been  filed  by  one  James  and  his  wife,  who  was 
the  daughter  of  Humphrey  Creswicke,  against  Humphrey  Creswicke  and  all  his  in- 
cumbrances, claiming  to  be  entitled,  under  his  marriage  settlement,  to  6,000^,  part  of 
the  sum  of  10,000^.,  which  had  been  dismissed  with  costs.  James,  however,  was 
unable  to  pay  tiie  costs,  and  the  plaintiff  claimed  to  have  his  costs  in  Uie  suit  of  James 
V.  Creswicke  u^ainst  Humphrey  Creswicke  before  he  should  be  allowed  to  redeem 
the  estate.  Upon  the  plaintiff's  petition  coming  on  to  be  heuil,  Sevier,  who  had 
incurred  costs  as  a  defendant  in  the  cause  of  James  v.  Creswicke,  appeared  by 
counsel,  and  prayed  that  his  costs  might  be  paid  out  of  the  fund  in  court,  before 
any  payment  to  the  plaintiff^  and  the  Vice-Chancellor  made  an  order  in  accordance 
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vfkh  the  prayer.  Sevier's  costs,  taxed  at  189/.  ds.  7d.,  were  afterwards  paid,  and  the 
balance  of  the  fund  paid  over  to  the  plaintiff.  That  on  the  application  of  Humphrey 
Creswicke,  before  referred  to,  fur  an  enlargement  of  the  time  of  payment  of  the 
mortgage- money  due  from  him,  three  months'  time  was  granted,  upon  the  terms  of 
Creswicke  paying  plaintiff's  interest  and  costs.  That  Jones,  the  surviving  mortgagee 
of  Henry  Creswicke,  had  filed  a  supplemental  bill  in  the  suit  of  Jones  v.  CrestMe, 
to  which  the  plaintiff  in  this  suit  had  put  in  his  answer.  That  on  the  2l8t  of  March, 
1840,  Humphrey  Creswicke  had  filed  a  bill,  marked  to  be  heard  at  the  Rolls,  against 
Brooks  and  the  plaintiff,  to  impeach  their  mortgages  as  fraudulent  and  void;  ta 
which  bill  plaintiff  had  put  in  a  long  answer,  and  no  further  proceedings  had  been 
taken  by  Humphrey  Creswicke  in  that  suit.  And  the  plaintiff  by  his  present 
petition  asked  that  the  decree  should  order  Humphrey  Creswicke,  before  he  is 
permitted  to  redeem  the  property,  to  pay  to  the  plaintiff  the  costs  of  all  proceedings 
in  the  Master's  office  in  this  suit,  and  in  the  suits  of  Jones  v.  Crestoicke^  Jones  v. 
Booth,  and  James  v.  Creswicke,  and  that  the  plaintiff  should  be  declared  to  haves 
lien  on  the  mortgaged  premises  for  the  costs  incurred  by  him  in  the  suit  of  Cresvoicke 
v.  Brooks,  The  petition  also  prayed  that  Cresvricke  should  dismiss  his  own  bill 
before  allowed  to  redeem. 

Wakefield  and  Bcales,  in  support  of  the  plaintiff's  petition,  contended  that  the  plain- 
tiff, as  mortgagee,  was  entitled  to  all  the  costs  which  he  might  be  put  to  in  defending' 
the  mortgagor's  title,  if  impeached,  whether  the  attack  upon  it  may  be  right  or 
wrong,  and  cited  Godfrey  v,  Watson  (3  Atkyns,  518);  EUison  v.  Wright  (3  Russ. 
458);  Hunt  v.  Foxones  (9  Vesey,  70);  Lacon  v.  Mertins  (3  Atkyns,  4?).  Sevier, 
the  prior  mortgagee,  has  had  his  costs  in  James  v.  Creswicke  out  of  the  fund  in  Jones 
V.  Creswicke,  and  the  plaintiff  is  entitled  to  the  same  thing.  It  was  said  that 
Creswicke  did  not  appear  on  the  petition  when  the  order  for  payment  of  costs  was 
made,  but  he  was  served  with  the  petition,  and  he  might  have  appeared.  The 
Vice- Chancellor  granted  the  defendant  an  enlargement  of  time,  upon  the  express 
condition  that  he  should  pay  all  the  plaintiffs  costs. 

The  LORD  CHANCELLOR.— On  those  applications  to  enlarge  the  time,  the 
enlargement  was  made  upon  certain  conditions.  Those  conditions  must  be  adhered 
to.  So  the  subsequent  costs  in  Jones  v.  Creswicke  would  not  have  been  incurred  if 
the  defendant  had  not  made  default 

Stuart  and  Parry,  for  the  respondent,  Humphrey  Creswicke. — The  object  of 
the  decree  is  not  now  to  settle  what  may  ultimately  be  found  due  from  the  defendant, 
but  what  sum  will  be  inflicted  upon  him  in  the  way  of  present  payment.  The  con- 
ditions imposed  on  obtaining  the  rehearing  of  the  cause  were,  that  the  defendant  should 
repay  certain  costs,  and  such  further  costs  as  the  Court  might  impose  at  the  rehear- 
ing. The  decree  had  been  varied  as  to  the  security  for  future  costs ;  and  there  was 
another  variation,  that  the  plaintiff  was  not  entitled  to  the  costs  he  had  paid  to 
persons  improperly  made  defendants.  The  Court  held  those  persons  to  be  unneces- 
sary parties.  The  minutes  contain  every  thing  that  was  decided  by  the  judgment 
The  case  of  Lord  Hardwicke's,  referred  to,  was  upon  exceptions. 

Wakefieldy  in  reply. — The  plaintiff  had  a  right  to  attend  the  Master  in  the  place  of 
Creswicke.  But  for  the  rehearing,  the  defendant  would  have  been  absolutely  fore- 
closed ;  the  rehearing  lets  him  in  to  redeem ;  therefore,  all  subsequent  costs  are 
within  the  condition. 

The  LORD  CHANCELLOR.— I  consider  this  decree  precisely  as  if  I  was  now 
pronouncing  it  upon  the  rehearing.  I  varied  the  decree  of  the  Vice-chancellor  in  two 
particulars,  and  there  was  no  other  question  then  made  before  me.  The  defendant 
is  entitled  to  the  same  indulgence  as  he  would  have  on  a  decree  nisi,  on  the  condi- 
tion of  paying  all  costs  incurred  in  consequence  of  his  not  appearing  to  resist  the 
decree  being  made  absolute.  The  question  of  these  costs  was  never  presented  to  my 
consideration ;  it  was  only  argued  as  to  validity  of  the  decree.  I  have  to  consider 
whether  the  Master  would  allow  these  costs  as  a  matter  of  course,  if  not,  I  am 
further  to  consider  whether  there  should  be  any  special  direction  in  the  decree  as  to 
these  costs.  It  was  open  to  the  parties  to  argue  as  to  the  costs,  as  I  only  considered 
the  merits  of  the  decree,  without  any  point  as  to  the  costs. 

This  case  stands  for  judgment  on  the  question  of  costs  only* 
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June  8,  1844. 

(Before  Vick-Chancellor  Knight  Bruce.) 

Galton  v.  Emuss.  (a) 

Vendcnr  and  purchaser — Specific  performance — Consideration, 

An  agreement  between  two  persons  who  are  desirous  of  purchasing  an  estate  advertised  for  sale  by 
auction^  that  one  of  them  shall  not  bid  against  the  other  ^  is  not  illegal. 

An  agreement  between  A  and  D^  that  in  consideration  of  A*s  withdrawing  his  opposition  to  B*s 
purchase  of  an  estate  at  a  sale  by  auction,  A  should  have  the  right  of  preemption  of  that  estate 
and  of  another  estate  belonging  to  D  during  B*s  lifetime,  and  for  twelve  months  after  his  decease, 
upon  certain  terms,  was  held  to  be  an  agreement  founded  upon  a  valuable  consideration,  and  one 
which  could  be  enforced  against  trustees  to  whom  the  estates  were  devised  by  B,  to  uses  in  strict 
tettlement,  and  the  persons  beneficiallg  interested, 

IN  the  year  1838,  a  farm  and  estate  at  Oddingley*  in  the  county  of  Worcester, 
belonging  to  one  Mr.  Williams,  were  advertised  to  be  sold  by  public  auction,  on 
the  2Srd  of  November,  1838.  The  estate  adjoined  property  of  the  plaintiff,  and  also 
a  farm  and  estate  of  John  Nash,  and  both  the  plaintiff  and  John  Nash  being  desr- 
rous  of  purchasing  the  estate,  on  the  20th  of  November  they  entered  into  and  signed 
the  following  agreement : — 

'<  Memorandum.  In  consideration  of  Mr.  Galton  not  opposing  the  undersigned 
John  Nash  in  the  purchase  by  auction  of  Mr.  Williams's  estate  at  Oddingley,  now 
advertised  for  sale,  Mr.  Nash  engages  that  he  will  not  sell  such  estate  (in  case  he 
purchases)  or  the  farm  of  which  he  is  the  owner  at  present  at  Oddingley  aforesaid, 
to  any  person,  until  he  has  given  Mr.  Galton  the  offer  thereof,  at  such  price  as  he 
may  purchase  the  same  for,  together  with  all  necessary  expenses  to  be  laid  out  in 
repairs  in  the  meantime  as  far  as  regards  Mr.  Williams's  farm,  and  as  far  as  regards 
Mr.  Nash's  own  farm,  at  the  same  price  per  acre  (the  timber  being  paid  for  in  addi- 
tion) as  he  may  purchase  Mr.  Williams's  for ;  and  the  timber  on  Mr.  Williams^s  to 
be  paid  for  or  not  according  as  Mr.  Nash  may  purchase  Mr.  Williams's  estate,  either 
by  having  the  timber  included  in  the. price,  or  by  paving  for  it  at  a  valuation;  and 
Mr.  Nash  engages  that,  in  case  he  purchases  Mr.  Williams's  estate,  that  Mr.  Galton 
or  his  heir-at-law  shall  in  any  case  have  the  ofi^r  for  twelve  months  of  both  the 
estates  above  mentioned,  upon  the  terms  aforesaid,  by  the  trustees  under  the  will  of 
the  said  John  Nash,  to  whom  he  will  give  ample  powers  for  the  purpose. 

"  Nov.  20th,  1838.  (Signed)     *'  J.  Howard  Galton. 

**  John  Nash." 

The  plaintiff^  in  pursuance  of  this  agreement,  made  no  opposition  to  Nash,  who  ac- 
cordingly became  the  purchaser  of  the  estate,  inclusive  of  the  timber  thereon,  for  the 
sum  of  4,900/.  Previously  to  the  date  of  the  above  agreement,  John  Nash  made  his 
will,  dated  the  22nd  of  October,  1830,  and  thereby  gave  and  devised  the  estate  or  farm 
at  Oddingley,  of  which  he  is  stated  in  the  above  agreement  to  have  been  the  owner, 
unto  John  Emuss,  Isaac  Green,  and  Thomas  Gale  Cantler,  and  their  heirs,  to  and 
upon  the  uses  and  trusts  thereinafter  expressed  and  declared ;  that  is  to  say,  to  the 
use,  intent,  and  purpose  that  his  sister,  Elizabeth  Smith,  and  her  assigns,  should, 
during  her  life,  receive  an  annuity  of  50/.  thereout,  and  subject  thereto,  to  the  use  of 
the  testator's  nephew,  Thomas  Smith,  and  his  assigns,  during  his  life,  with  remain- 
der to  the  use  of  the  said  trustees  and  their  heirs,  during  the  life  of  his  said  nephew> 
in  trust  to  preserve  contingent  remainders;  and  after  the  decease  of  the  said 
Thomas  Smith,  to  the  use  of  all  and  every  such  of  the  sons  and  daughters  of 
the  said  Thomas  Smith  who  should  be  living  at  his  decease,  and  the  lawful  issue  of 
such  of  them  as  might  have  died  in  his  lifetime  leaving  issue,  equally  to  be  divided 
amongst  them,  if  more  than  one,  share  and  share  alike,  to  take  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  their  respective  heirs  and  assigns ;  the  issue  of  any 
deceased  son  or  sons,  daughter  or  daughters,  to  take  such  share  only  as  his,  her,  or 
their  deceased  parent  or  parents  would  hate  been  entitled  to  if  then  living;  and  in 
(o)  Reported  by  G.  S.  Allnutt,  Esq.,  Barriater-at-law. 
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case  there  should  be  no  son  or  dauehter,  and  no  issue  of  any  deceased  child  or  chil- 
dren who  should  survive  the  said  Thomas  Smithy  then  to  the  uses  therein  mentioned, 
with  an  ultimate  limitation  to  the  use  of  the  testator^s  own  right  heirs  forever.  To  this 
will  John  Nash  made  a  codicil,  dated  the  8th  of  M&y,  1837,  but  no  alteration  ma- 
terial to  this  case  was  thereby  made  in  his  will.  By  a  codicil  made  afler  the  pur- 
chase of  Williams's  estate,  and  dated  the  22nd  of  August,  1839,  Nash  gave  and 
devised  the  said  estate  to  the  same  trustees  and  their  heirs,  to  uses  as  to  fiflh  parts 
thereof  in  strict  settlement  in  favour  of  his  nephews  and  nieces  therein  named,  and 
their  children,  similar  to  those  limited  by  his  will  as  to  the  other  estate.  No  power 
of  sale  was  given  to  the  trustees  by  the  will  or  either  of  the  cod]ciIs,as  to  any 
portion  of  the  testator's  estates.  John  Nash  died  on  the  19th  of  March^  1841,  with- 
out having  revoked  the  above  will  and  codicils,  which  were  duly  proved  by  the 
trustees,  who  were  also  appointed  executors.  No  offer  of  the  estates  was  ever  made 
to  the  plaintiff  by  Nash  in  his  lifetime,  or  by  the  trustees  afterwards,  and  the  plaintiff 
on  the  7th  of  March,  1842,  gave  notice  to  the  trustees  and  the  persons  beneficially 
interested  under  the  will,  of  his  intention  to  purchase  both  the  estates,  under  the 
terms  of  the  agreement  of  the  20th  of  Nov.  1838^  and  upon  the  trustees  declining  to 
sell  without  the  direction  of  the  Court,  this  suit  was  commenced  against  the  trustees 
and  the  persons  beneficially  entitled  to  the  estates,  for  the  purpose  of  compelling  a 
specific  performance. 

J.  Russell  and  AmMetty  for  the  plaintiff. 

W^am  and  Huboack,  for  some  of  the  defendants,  argued  that  the  contract  was 
one  of  great  hardship,  and  that  the  Court  would  not  on  that  account  compel  a  specific 
performance  {Fain  v.  Brtnoriy  2  Yes.  307,  cited ;  While's  case,  3  Swanst.  108,  n. ; 
and  Howell  v.  George^  1  Madd.  1);  and  also  that  the  agreement  of  the  parties  not  to 
bid  against  each  other  was  an  improper  agreement,  and  one  which  the  Court  would 
not  sanction.     (Twining  v.  Moms,  2  Brown's  Ch.  Ca.  326.) 

Geldart,  G.  T.  White^  Cameron^  and  Parry^  for  the  other  defendants,  did  not 
offer  any  opposition. 

The  Vice-chancellor. — Two  men  severally  desirous  of  buying  an  estate, 
become  acquainted  with  each  other's  intentions,  and  agree  that  one  of  the  two  shall 
retire.  It  is  no  part  of  the  case  of  the  defendants  that  any  fraud  or  misrepresenta- 
tion was  used.  No  authority  has  been  cited  to  shew  that  such  conduct  is  illegal, 
and  the  defendants  have  not  asked  for  an  opportunity  to  try  the  case  at  law.  In  the 
absence  of  any  authority,  and  in  the  absence  of  any  intention  to  try  at  law,  I  shall 
hold  that  such  a  bargain  is  not  illegal.  If  not  illegal,  I  apprehend  that  such  a  bar- 
gain may  form  a  valuable  consideration.  I  think  that  no  case  of  hardship  or  other- 
wise has  been  shewn  to  prevent  a  Court  of  Equity  from  enforcing  this  agreement. 

The  following  decree  was  then  made  after  some  discussion  as  to  the  mode  of 
ascertaining  the  amount  of  the  purchase-money  to  be  paid  :-— 

All  parties  admittiDg  that  all  the  persons  interested  in  the  property  under  the  will  of  the  testator  are 
parties  to  the  suit ; 

Declare  that  the  plaintiff  is  entitled  to  a  specific  performance  of  the  contract. 

Declare  that  the  sum  of  4,900/.  is,  for  the  purposes  of  the  contract,  to  be  considered  as  an  acreage  price 
of  Williams's  ftffm. 

Refer  it  to  the  Master  to  inquire  whether  a  good  title  can  be  made  to  the  two  farms  in  the  agreement 
mentioned  according  to  the  contract,  with  liberty  to  state  special  circumstances ; 

And,  without  prejudice,  refer  it  to  the  Master  to  take  an  account  of  what  is  due  for  principal  on  the 
purchase-money  and  interest  since  the  19th  of  March,  1842,  and  to  ascertain  the  value  of  the  timber  on 
Nash's  farm. 

Inquire  by  whom  the  rents  accrued  due  nnce  the  19th  of  March,  1842,  have  been  recdyed  and  to  what 
amount. 

Kesenre  fiirther  directions  and  costs. 


THE  LORD  CHANCELLOR'S  COURT. 

February  9,  17,  and  22,  1844. 

(Before  Lord  Chancellor  Lyndhurst.) 

Barfikld  v.  Rogers,  (a) 

Rb  Rogxrs— Rx  1  Wm.  4,  c.  60. 

Cowiftyance — Lunatic  trustee — Equitable  mortgagor  and  mortgagee, 
A  mortgagor  who  had  become  qf  unsound  mind  pending  a  suit  to  enforce  an  equitable  mortgage j  held 
to  be  a  trustee  within  the  meaning  of  the  Act  qf  1  Wm,  4,  c.  60 ;  and  the  estate  having  been  sold 
wnder  a  decree  of  the  Court  qf  Chancery,  an  order  was  made,  without  a  previous  reference,  direct- 
tng  thai  some  otto  should  convey  in  the  stead  qf  the  lunatic  mortgagor. 

WHEN  of  sound  mind,  the  defendant  Rogers  made  an  equitable  mortgage  of 
his  freehold  estate  by  a  deposit  of  the  title-deeds,  together  with  a  written 
memorandum  signed  b^  him,  and  also  gave  a  promissory  note  to  secure  the  repay- 
ment of  a  loan  with  interest.  Rogers  subsequently  became  of  unsound  mind, 
but  no  commission  of  lunacy  had  issued  against  him,  Barfield,  the  plaintiff,  who  had 
become  assignee  of  the  mortgage  security,  then  filed  a  bill  in  Chancery,  praying  a 
foreclosure  or  a  sale  of  the  estate,  and  payment  of  the  mortgage  debt  No  defence 
was  offered  on  the  part  of  the  defendant,  but  the  Court  considering  that  it  would  be 
most  beneficial  to  the  defendant  that  the  estate  should  be  sold,  appointed  a  day  six 
months  after  the  date  of  the  decree  for  payment  of  the  debt,  and  in  default  of  pay- 
ment, directed  a  sale.  Default  in  payment  having  been  made  by  the  defendant, 
the  estate  was  sold,  the  money  paid  into  court,  and  all  proper  and  necessary  parties 
were  directed  to  convey  to  the  purchaser.  A  petition  was  then  presented  by  the 
pUuntiff,  praying  that  some  proper  person  might  be  appointed  who  should  convey  in 
the  place  of  the  defendant,  and,  if  necessary,  that  a  reference  might  be  directed  to 
ascertain  whether  the  defendant  was  a  trustee  within  the  meaning  of  the  Act  1 
Wm.4,c.60. 

E,  Montague^  for  the  petitioner,  read  affidavits  which  proved  the  total  incapacity 
of  the  defendant,  and  he  submitted  that  the  order  should  be  made  without  a  previous 
reference  to  the  Master.  He  cited  King  v.  Leach  (2  Hare,  57) ;  Schqfieldy.  Heqfield 
(8  Simons,  470)  ;  Re  Blackwdl  (7  Jurist,  9). 

Cookey  for  the  defendant. 

Bogersy  for  the  purchaser,  asked  for  the  costs  of  the  petition. 

Maniague,  in  reply. — The  purchaser  has  accepted  the  title,  and  this  petition  is  a 
necessary  part  of  the  conveyance. 

The  LORD  CHANCELLOR.^I  am  of  opinion  that  the  defendant  is  a  trustee 
within  the  meaning  of  the  Act ;  the  decree  of  the  Court  is  equivalent  to  a  declara- 
tiob  of  trust,  and  here  there  has  been  a  declaration  which  will  justify  the  order 
appointing  some  person  to  convey  in  the  place  of  the  defendant.  He  has  not  been 
found  lunatic  by  commission ;  but  if  more  precise  evidence,  by  affidavit,  as  to  the 
present  state  of  the  defendant's  mind,  and  his  incapacity  to  do  any  legal  act,  is  pre- 
sented to  me,  I  will  make  the  order  without  a  reference  to  the  Commissioner  in 
Lunacy.  The  vendor  must  pay  all  the  costs  of  the  petition ;  it  is  not  reasonable  that 
the  expense  should  fall  on  the  purchaser. 

March  22. 
On  this  day  additional  affidavits  were  produced,  and  an  order  was  made  that  the 
purchaser's  solicitor  should  convey  the  estate  to  the  purchaser  in  the  name  of  the 
defendant 

Note.— Two  orders  were  subsequently  made  by  his  lordship  for  the  appointment  of  new  trustees  in  the 
place  of  lunatic  trustees  without  the  usual  preliminary  inquiry ;  but  in  re  mlliams,  a  lunatic,  July,  24,  1844, 
such  aa  order  was  refused.    In  that  case, 

•De  Gex  supported  the  petition,  which  prayed  for  the  appointment  of  a  new  trustee  in  the  place  of  the 
lanatic,  and  he  asked  that  the  order  might  be  made  without  a  previous  reference  to  inquire  whether  the 
Ivnatic  i<!  a  trustee  within  the  meaning  of  the  Act  1  Wm.  4,  c.  60.  Such  orders  had  been  made  in,  at 
least,  two  instances,  and  referred  to  J^  parte  Rogers  and  a  subsequent  case  ;  but 

The  LORD  Ch  ANCBLLOR  said,  I  cannot  make  the  order  without  a  previous  reference ;  it  will  next  be  said 
I  have  made  three  such  orders,  then  four,  until  the  jurisdiction  has  been  taken  away  from  the  Master  and 
transferred  to  the  Court.  Usual  order  qf  reference  made, 

(a)  Reported  by  R.G.WELFORD,  Esq.,  Barrister-at-law. 
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THE  LORD  CHANCELLOR'S  COURT. 

May  27,  and  June  3,  1843. 

(Before  Lord  Chancellor  Ltndhurst.) 

Ex  PARTS  Sladb — Re  Wainwright  and  Wife. (a) 

In  the  matter  of  the  Act  3  &  4  Wm.  4,  c.  74. 

Protector  of  the  settlement — Construction  of  the  Act  for  the  abolition  of  fines  and  recoveries. 

The  Act  for  the  abolition  of  fines  and  recoveries  (3  Sf  4  Wm.  4,  c.  74)  makes  the  tenant  for  life  prO' 
tector  of  the  settlement;  and  where  the  husband  of  a  married  womant  who  was  tenant  for  life, 
had  been  convicted  of  felony ,  the  Lord  Chancellor  held,  reversing  the  decision  qf  the  Vtce-Chan" 
cellar  of  England,  that  the  Court  of  Chancery  becomes  the  protector  of  the  settlement. 

IN  this  case  the  wife  was  tenant  for  life  of  lands,  under  a  devise  which,  subject 
to  that  life  interest,  were  devised  in  remainder  in  tail  to  the  petitioner,  with 
various  remainders  over.  Wainwright,  the  husband,  had  been  convicted  of  felony 
and  transported,  and  the  petitioner  applied  to  the  Lord  Chancellor,  by  petition 
under  the  S3rd  section  of  the  Act  of  3  &  4  Wm.  4,  c.  74,  as  the  protector  of  the 
settlement,  for  his  consent  to  a  conveyance  by  the  petitioner  of  his  estate  for  the 
purpose  of  barring  the  entail.  The  application  had  been,  in  the  first  instance,  made 
to  the  Vice-Chancellor  of  England,  who  held  that  where  the  husband  alone  had 
been  convicted  of  felony,  the  33rd  section  of  the  Act  did  not  constitute  the  Court 
of  Chancery  the  protector  of  the  settlement,  and  his  Honour  felt  he  could  not 
escape  from  the  conclusion  that,  in  order  to  constitute  the  Court  of  Chancery  the 
protector,  both  husband  and  wife  must  be  convicted  of  felony. 

From  that  decision  an  appeal  was  made  to  the  Lord  Chancellor. 

Humphry  and  Walford  supported  the  petition,  which  was  not  opposed,  and  their 
reasoning,  which  was  in  a  great  measure  adopted  by  the  Lord  Chancellor,  will  be 
fully  understood  from  the  judgment. 

June  3,  1 844. — Judgment, 

The  LORD  CHANCELLOR.— The  question  on  this  petition  arises  out  of  the 
construction  of  the  Act  for  the  abolition  of  fines  and  recoveries.  Mrs.  Wainwright, 
being  tenant  for  life  of  the  settled  estate,  she  and  her  husband,  as  owners  of  the 
prior  estate,  became  protector  of  the  settlement.  The  husband  having  been  con- 
victed of  felony,  the  question  was  raised  whether,  under  such  circumstances,  the  wife, 
together  with  the  Court  of  Chancery,  could  consent  to  a  disposition  of  the  property 
for  the  purpose  of  barring  the  entail.  The  Vice-Chancellor  of  England  thought  it 
could  not  be  done.  Having  fully  considered  the  case,  and  with  the  greatest  respect 
for  the  judgment  of  the  Vice-Chancellor,  I  have  come  to  a  contrary  conclusion. 
The  first  point  to  be  considered  [is,  what  is  the  constitution  of  protectors  by  this 
Act.  The  owner  of  the  prior  estate  is  the  protector,  and  where  the  husband  and 
wife  have  the  prior  estate,  they  together  constitute  the  protector.  So  also,  where 
several  persons  arc  nominated  in  a  settlement  to  fill  the  office  of  protector,  the 
whole  body  is  called  the  protector  of  the  settlement.  But,  on  looking  at  the  Act,  I 
find  that  the  term  protector  is  not  confined  to  the  aggregate  body,  but  that  the 
individuals  constitutmg  the  body  are  separately  called  protectors.  This  is  clearly 
the  case  in  the  48th  section,  which  provides  that  where  the  Court  of  Chancery  has 
become  the  protector  of  a  settlement  in  lieu  of  any  person,  and  there  is  any  other 
person  protector  of  the  same  settlement  jointly  with  such  person,  a  disposition  of 
the  estate,  though  approved  by  the  Court  of  Chancery,  shall  not  be  valid  unless 
such  other  person,  **  being  protector  as  aforesaid,"  shall  also  consent  thereto.  So, 
also  in  the  Qist  section,  to  which  I  shall  again  have  occasion  to  refer,  provision  is 
made  for  a  case  in  which  the  Court  of  Chancery  becomes  protector  of  a  settlement 
in  lieu  of  the  husband  of  a  married  -vpoman.  I  think,  therefore,  that  the  term 
(a)  Reported  by  R.  G.  Welford,  Esq.,  Barrister. at-law. 


EX  PARTE  SLADE.  ^5 

<<  protector"  is  equally  applicable  under  this  Act  to  the  entire  body  of  protectors 
taken  collectively,  and  to  each  individual  protector  separately. 

On  referring  to  the  33rd  section  of  the  Act,  I  find  that  it  is  provided,  that  if  any 
person,  protector  of  a  settlement,  shall  be  convicted  of  treason  or  felony,  the  Court 
of  Chancery  shall  be  protector  of  the  settlement  in  lieu  of  such  person.  It  is  plain, 
then,  that  if  the  term  "  protector  "  apph'es  to  each  individual  of  several  protectors, 
this  clause  comprehends  the  very  case  in  question ;  that  is,  if  the  husband  is  to  be 
called  the  protector  and  the  wife  is  also  to  be  called  the  protector,  the  case  comes 
coinpletely  within  the  very  terms  of  the  Act.  But  if  there  was  any  doubt  upon  this 
point  it  would  be  removed  by  the  91st  section,  which  appears  to  dispose  of  the 
precise  case.  By  that  clause  the  Court  of  Common  Pleas  is  authorized  to  dispense 
with  the  concurrence  of  a  husband  in  the  wife's  disposition  of  the  estate,  in  the 
event  of  his  being  of  unsound  mind,  or  if  he  should  be  under  any  other  disability  ; 
and  it  is  then  provided  that  the  clause  shall  not  apply  to  the  case  of  a  married 
woman  in  a  case  where  the  Lord  Chancellor  or  the  Court  of  Chancery  becomes, 
under  the  Act,  the  protector  of  a  settlement  in  lieu  of  her  husband.  That 
provision  clearly  contemplates  what  seems  to  be  the  natural  construction  of  the  33rd 
clause,  that  the  Court  of  Chancery  may  be  protector  in  the  place  of  the  husband. 
And  when  it  is  considered  that  the  question  can  only  arise  when  the  wife  is  pro- 
tector by  reason  of  her  estate,  for  if  she  were  appointed  to  be  the  protector  by 
name,  the  concurrence  of  her  husband  would  not  be  requisite,  the  force  of  the 
91st  section,  as  applicable  to  this  case,  becomes  still  stronger.  It  would  seem 
that  the  provision  of  that  section  could  scarcely  apply  to  any  other  case  than 
the  present.  And  it  would  be  very  extraordinary  if  it  were  otherwise;  for  if 
the  legislature  has  thought  it  necessary  to  provide  for  a  case  which  very  rarely 
occurs,  that  is,  where  both  husband  and  wife  may  have  been  convicted  of  felony, 
and  yet  should  have  omitted  to  provide  for  a  case  of  comparatively  common 
occurrence,  where  the  one  of  them  only  has  been  so  convicted,  nothing  but  the 
clearest  expressions  would  justify  such  a  construction  of  the  Act. 

The  doubt,  however,  seems  to  have  arisen  from  the  direction  contained  in  the 
24th  section,  that  the  husband  and  wife  together  should  be  the  protector  of  a 
settlement  in  respect  of  the  wife's  estate,  and  be  deemed  one  owner.  But  the 
reason  for  which  the  direction  is  given  is  clear;  it  had  been  declared  by  the 
preceding  section,  that  where  there  were  joint  tenants  or  tenants  in  common, 
each  should  be  a  distinct  protector  in  respect  of  his  own  share ;  and  it  was 
intended  that  this  should  not  apply  in  the  case  of  husband  and  wife,  but  that  both 
should  be  required  to  concur  in  the  disposal  of  any  part  of  the  property. 

I  am  of  opinion,  therefore,  that  this  case  comes  within  and  is  provided  for  by^the 
Act.  There  is,  however,  an  omission  in  the  33rd  section,  which  it  is  proper  to 
notice.  The  words  of  that  section  are :  *^  If  any  person,  protector  of  a  settlement, 
shall  be  osnvicted  of  treason  or  felony ;  or  if  any  person,  not  being  the  owner  of  a 
prior  estate  under  a  settlement,  shall  be  the  protector  of  such  settlement  and 
shall  be  an  infant,  or  if  it  shall  be  uncertain  whether  such  last-mentioned  person 
shall  be  living  or  dead,  then  his  Majesty's  High  Court  of  Chancery  shall  be  the 
protector  of  such  settlement  in  lieu  of  the  person  who  shall  be  an  infant,  or  whose 
existence  cannot  be  ascertained" — omitting  the  case  of  a  person  convicted  of 
treason  or  felony.  But  I  think  that  omission  must  be  supplied  by  implication, 
otherwise  no  effect  can  be  given  to  the  previous  words  "  if  any  person,  protector 
of  a  settlement,  shall  be  convicted  of  treason  or  felony."  These  words  cannot  be 
struck  out  of  the  Act,  and  it  is  more  natural  to  supply  the  words  "  in  lieu  of  the 
person  who  shall  be  convicted/'  than  to  adopt  a  construction  which  would  deprive 
the  preceding  words  of  all  meaning.  No  difficulty,  therefore,  arises  out  of  this 
omission,  and  the  Vice-Chanccllor  did  not  lay  any  stress  upon  that  circumstance. 
The  Court  of  Chancery  is,  therefore,  the  protector  of  the  settlement  jointly  with  the 
wife,  and  in  that  character  can  consent  to  ai  disentailing  deed. 

Reference  must  be  made  to  the  Master  to  inquire  whether  Wainwright  and  his 
wife  were  the  protectors  of  this  settlement^  and  whether  the  husband  has  become  a 
convicted  felon. 


REAX  PROPEBIT  AMD  OOi^VETANaNG  CASES. 


ROLLS  COURT. 

May  31  and  July  31,  1844. 

NouAiLLE  and  Others  v.  Flight,  (a)  * 

Specific  per/ormoTice — Covenant  to  build,  repair,  and  deliver  yp,  eomtruction  of—OmiinMkng  ooi»- 
nant — Breach — Forfeiture —  Waiver —  Conditione  of  sale— Compensation — Indemnity. 

A  building  lease,  made  in  1792,  contained  a  covenant  to  build  a  certain  number  qf  houses  witkm  the 
first  five  years  of  the  term,  and  to  **  repair  the  buildings  now  standing  upon  the  ground  hereby 
demised,  or  hereafter  to  be  erected  or  built  thereon,  and  all  walls,  Sfc.  and  all  other  the  preimsei 
hereby  demised  so  repaired  to  deliver  tip*'  at  the  end  of  the  term.  TViere  teas  a  covenant  for 
re-entry  by  the  lessor  for  non-performance  of  any  of  the  covenants.  The  houses  vfere  not  built,  asd 
the  premises  being  put  up  to  auction  in  1840,  one  qfthe  conditions  qf  sale  was  thai  **  the  receipt^ 
ground-rent  on  the  last  day  for  the  payment  of  the  same  should  be  sufficient  evidence  qfihe  vaUdity 
of  the  lease,  and  should  be  considered  a  waiver  qf  any  forfeiture  of  it;**  and  another,  that  any  error 
in  the  particulars  should  be  the  subject  of  compensation.  The  premises  being  sold,  the  purchaser 
objected  to  the  title  on  account  sfthe  covenant  to  surrender  at  the  end  of  the  term,  and  also  because 
the  counterpart  of  an  underlease  of  part  of  the  premises,  though  promised  by  the  vendors,  was  wot 
produced:  Held,  that  the  covenant  was  a  valid  objection  to  the  titles  that  it  embraced  notesdg 
houses  erected  at  the  date  of  the  lease,  but  those  to  be  erected  afterwards:  and  that  it  was  not  a 
subject  of  compensation  or  indemnity, 

Q^€ere,  whether  the  absence  of  the  counterpart  underlease  is  a  valid  objection, 

THIS  was  a  suit  instituted  by  the  plaintiffs,  to  enforce  the  specific  performance,  bj 
the  defendant^  of  a  contract  for  the  purchase  of  certain  leasehold  premises  in 
Belvidere  Place,  Southwark.  The  bill  was  filed  on  the  3rd  July,  1841,  and  on  the 
21st  March,  1843,  a  decree  was  made,  directing  the  usual  reference  as  to  title,  and 
when  it  was  first  shewn.  On  the  14th  March,  1844,  the  Master  made  his  report, 
finding  a  good  title,  and  that  it  was  shewn  before  the  bill  was  filed.  The  defendant 
took  six  exceptions  to  the  report,  and  they  now  came  on  to  be  argued. 

By  an  indenture  of  demise  of  the  20th  June,  1792,  made  between  Temple  West 
and  Lewis  Preston,  reciting  that,  in  or  about  the  month  of  April,  1789,  an  agreement 
had  been  entered  into  between  the  same  parties,  for  a  lease  of  all  that  grass-field 
situate  near  the  King's  Bencb  Prison,  St.  George's  Fields,  in  the  parish  of  St.  George^ 
in  the  county  of  Surrey,  therein  particularly  described  (now  called  Belvidere  Place), 
for  ninety-two  years  and  three  quarters,  from  Christmas,  1789^  for  the  purpose  of 
building  fifty  messuages  or  dwelling-houses  thereon,  in  the  manner  therein  men- 
tioned, and  reciting  that,  sixteen  houses  being  then  built,  the  said  Lewis  Preston 
was  desirous  of  having  the  lease  executed,  it  was  witnessed  that,  in  consideration  of 
the  charges  and  expenses  of  building  the  sixteen  messuages  then  erected,  and  also  in 
consideration  of  the  charges  and  expenses  of  building  the  remaining  thirty-four,  to 
complete  the  entire  number  of  fifty,  and  in  consideration  of  the  rent  and  of  the  cove- 
nants thereinafter  contained,  Temple  West  demised  to  Lewis  Preston  the  aforesaid 
premises  from  Lady-day  then  last,  for  eighty-nine  years  and  a  half,  at  120/.  for  the 
first  year,  and  157/.  10s.  every  year  after.  This  indenture  contained,  amongst 
others,  the  following  covenant : — *'  And  also  the  said  Lewis  Preston,  his  executors, 
administrators,  and  assigns,  shall  and  will,  within  the  first  five  years  of  the  said  teroii 
erect,  build,  and  finish,  or  cause  to  be  erected,  built,  or  finished,  thirty-four  addi- 
tional brick  messuages  or  dwelling-houses^  to  make  fifly  in  the  whole,  he  having 
already  erected  sixteen,  conformably  to  the  design,  and  in  the  situation  described  in 

the  marginal  plan,  all  of  the  same  height,  &cJ' '^  And  also,  that  he,  the  said 

Lewis  Preston,  his  executors,  administrators,  or  assigns,  or  some  of  them,  shall  and 
will,  from  time  to  time,  and  at  all  times  during  the  term  hereby  granted,  well  and  suf- 
ficently  repair^  support,  uphold,  &c.  the  said  erections  and  buildings  now  standinc 
upon  the  said  piece  or  parcel  of  ground  hereby  demised,  or  hereafter  to  be  erectea 
or  built  thereon,  with  their  and  every  o£  their  appurtenances,  and  all  walls,  &c.,  with 
the  appurtenances,  and  all  other  the  premises  hereby  demised,  so  well  and  sufficiently 

(a)  Reported  by  J.  Macaulay,  Esq.,  BarrUter-at-law. 
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repaired,  supported,  upheld,  &c.,  with  all  glass  windows,  &c.,  and  all  other  things 
whatsoever  fixed  or  fastened  to  the  freehold  thereof,  shall  and  will,  at  the  end,  or 
other  sooner  determination,  which  shall  first  happen,  of  the  term  hereby  granted^ 
peaceably  and  quietly  surrender,  yield  up^  and  deliver  unto  the  said  Temple  West 
and  bis  assigns,  or  the  possessors  or  occupiers  thereof  as  aforesaid."  There  was  also 
a  covenant  for  re-entry  by  Temple  West,  &c.,  on  non-performance  of  all  or  any  of 
the  covenants. 

On  die  13th  August,  1792,  Lewis  Preston  mortgaged  the  premises  so  demised  to 
Messrs.  George  Childern,  Wm.  Woodgate,  and  Wm.  Scoones^  of  Tonbridge,  Kent, 
bankers,  for  the  residue  of  his  term  therein,  to  secure  the  sum  of  1^500/.,  which  they 
advanced  to  him  ;  and  on  the  1st  January,  1793,  he  borrowed  a  further  sum  of  1,000/. 
on  the  same  security. 

Lewis  Preston  soon  afler  died,  having  by  his  will,  bearing  date  1st  November,  1784, 
appointed  Hannah  Preston,  his  wife,  executrix  and  residuary  legatee. 

On  the  31st  May,  1800,  a  decretal  order,  in  a  foreclosure  suit  by  the  mort- 
SBgees,  was  made  against  Hannah  Preston,  for  an  account  and  payment  of  what  was 
due  on  the  mortgage,  or  for  a  foreclosure;  and  on  the  14th  November,  1801,  the 
order  was  made  abM>lute  for  a  foreclosure. 

Li  the  beginning  of  1816,  the  partners  of  the  banking  firm  were  George  Childern 
and  William  Francis  Woodgate,  son  of  William  Woodgate,  deceased,  and  also  his 
executor  and  residuary  legatee.  William  Scoones  had  retired  from  the  partnership 
on  the  2nd  January,  1815,  having  assigned  his  interest  therein,  and  in  the  property 
belonging  thereto,  to  the  two  remaining  partners. 

On  the  6th  February,  1816,  a  commission  of  bankruptcy  was  awarded  against 
William  F.  Woodgate,  and  on  the  9th  of  April  following,  a  commission  was  also 
awarded  against  George  Childern.  The  plaintiffs,  the  assignees  of  the  bankrupts, 
soon  after  the  bankruptcy,  sold  the  property  in  question  to  one  Blackett  for  7,000/., 
but  failed  in  making  a  title,  as  well  because  of  the  objections  now  taken,  and  others, 
as  that  the  lease  was  made  under  a  power  given  to  the  tenant  for  life,  which  required 
the  best  and  most  improved  rent  to  be  reserved  during  the  term,  and  by  mistake 
none  had  been  reserved  on  the  last  half-year  thereof.  They  accordingly  applied  the 
rents  and  profits  in  payment  of  debts  down  to  1839,  when  Temple  West,  the  tenant 
hr  life,  died.  The  remainderman  having  accepted  rent,  they  then  considered  that  all 
objection  as  to  the  exercise  of  the  power  was  thereby  removed,  and  on  the  8th  of  May, 
1840,  put  up  the  premises  to  sale  by  auction,  when  the  defendant  was  declared  the 
purchaser.  To  obviate  objections,  the  sale  was  made  under  certain  conditions,  of  which 
the  sixth  was  to  the  following  efiect : — **  That  the  vendors  shall  not  be  bound  to  pro- 
duce the  agreement,  dated  in  April,  1789,  for  the  original  lease,  it  having  been  lost 
or  mislaid  ;  and  that  the  receipt  for  ground-rent  due  on  the  last  day  for  the  payment  of 
the  same,  as  reserved  by  the  original  lease,  shall  be  deemed  sufficient  evidence  of 
the  validity  of  such  original  lease  in  all  respects,  and  be  considered  as  a  waiver  of 
any  forfeiture  of  it"  The  seventh  condition  provided,  that '« if  any  error  or  mis-state- 
ment be  inserted  in  this  particular,  same  shall  not  invalidate  the  sale,  but  an  allow- 
ance shall  be  made  to  the  vendor  or  purchaser,  as  the  case  may  require,  in  propor- 
tion to  the  amount  of  the  purchase-money." 

After  the  contract  for  the  purchase  had  been  made,  the  abstract  of  title  was  sent 
to  the  defendant,  and  much  correspondence  followed,  containing  objections  to  the 
title  and  requisitions  on  the  one  hand,  and  answers  on  the  other.  It  appeared  that 
the  number  of  houses  originally  contemplated  had  never  been  built,  and  that  there 
bad  been  an  underlease  of  the  ground  upon  which  the  Britannia  public-house  (part 
of  the  premises),  No.  46,  Belvidere  Place,  now  stands,  made  by  Lewis  Preston,  to 
one  Bradbury,  on  the  1st  January,  1790,  for  the  residue  of  the  term  wanting  some 
days,  at  the  yearly  rent  of  5/.  The  defendant  insisted  upon  the  production  of  the 
counterpart  of  this  lease,  which  the  plaintifis  at  first  agreed  to,  but  afterwards  beins 
unable,  as  they  said,  to  put  their  hands  upon  it,  they  furnished  the  defendant  with 
an  abstract  of  the  original  underlease,  which  they  had  procured  from  the  present  oc* 
cupier  of  the  Britannia  public-house,  and  also  offered  him  an  attested  copy  of  it. 
The  defendant  was  not  satisfied,  and  having  raised  several  other  objections,  be  at  last 
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refused  to  proceed  in  the  matter  till  the  counterpart  of  the  underlease  should  be 
produced. 

The  plaintiffs  filed  their  bill  on  the  3rd  July,  1841,  and  thereby  prayed  that  tlie 
defendant  should  be  decreed  to  specifically  perform  his  contract ;  and  that,  under 
the  circumstances,  he  should,  by  his  acts,  be  held  to  have  accepted  the  title,  he 
having,  by  himself  or  his  agents,  interfered  in  the  management  of  the  estate,  in  di- 
recting repairs,  &c.  On  the  2 1st  of  March,  1843,  the  cause  came  on  to  be  heard, 
and  the  plaintiffs  having  waived  all  objections  as  to  the  acceptance  of  title  by  the  de- 
fendant, the  usual  decree  was  made,  referring  it  to  the  Master  to  inquire  whether  a 
good  title  appeared,  and  if  so,  when  it  was  first  shewn. 

In  the  Master's  office  the  defendant  took  eight  objections  to  the  title,  of  which  the 
principal  were  the  fifth  and  eighth.  The  fifth  was,  "  The  counterpart  of  the  under- 
lease  of  the  public-house,  in  the  abstract  mentioned,  is  not  abstracted  or  produced, 
but  which  it  ought  to  have  been,  inasmuch  as  it  forms  an  essential  foundation  and 
part  of  the  plaintiffs'  title,  if  any,  to  this  part  of  the  estate  in  question ;"  and  the 
eighth  was,  *'  The  covenant  in  the  lease  to  deliver  up  thirty-four  houses,  to  be  built 
according  to  the  covenant,  the  purchaser  insists  is  an  objection." 

On  the  14th  March,  1844,  the  Master  made  his  report,  finding  a  good  title,  and 
that  it  was  shewn  before  the  filing  of  the  bill.  He  stated  that,  considering  the 
breach  of  the  covenant  to  rebuild  had  occurred  so  long  ago,  and  that  no  advantage 
had  been  taken  of  it  by  the  lessor,  and  that  rent  had  been  received  ever  since,  and 
also  looking  to  the  sixth  condition  of  sale,  he  was  of  opinion  that  the  eighth  objection 
was  not  an  objection  to  the  title.  He  also  found  that  the  counterpart  of  the 
underlease  was  lost,  and  that  its  loss  was  not  an  objection  to  the  title.  To  this 
report  the  defendant  took  six  exceptions,  of  which  the  first  three  had  reference 
to  the  two  objections  in  question,  and  of  course  disputed  the  correctness  of  the 
finding.    The  cause  now  came  on  to  be  heard  upon  these  exceptions. 

Turner  and  Rogers,  for  the  defendant. — The  Master's  report  finds  that  the 
eighth  objection  to  the  title  is  not  a  good  one,  because,  though  the  covenant 
in  the  original  lease  may  have  been  broken,  the  sixth  condition  provides  that 
the  receipt  of  ground-rent  on  the  last  day  for  the  payment  of  the  same  shall 
be  evidence  of  the  validity  of  the  lease,  and  be  considered  a  waiver  of  any 
forfeiture  of  it ;  and  looking  to  the  length  of  time  since  the  lease  was  made,  and 
the  acceptance  of  rent  ever  since  without  objection,  the  breach  of  the  covenant 
to  rebuild,  &c,  cannot  now  be  urged  as  an  objection  to  the  title.  The  receipt 
of  rent  is  evidence  at  the  time  of  the  validity  of  the  lease,  and  also  a  waiver  of 
any  forfeiture  then  incurred.  [The  Masteu  of  the  Rolls. — "  Any  forfeiture" 
means  any  past  forfeiture?]  Yes ;  and  any  future  forfeiture  is  not  protected.  But  the 
covenant  is  in  fact  composed  of  three  separate  covenants  ;  to  <*  build,"  '<  repair,"  and 
**  deliver  up."  If  the  covenant  had  stopped  at  **  build,"  the  argument  might  have 
been  good  enough,  but  it  goes  on  to  add  ^*  repair,"  which  is  a  continuing  covenant, 
the  breach  of  which  accrues  de  die  in  diem,  and  cannot  be  saved  by  the  condition  of 
sale.  The  third  covenant,  or  branch  of  the  covenant,  is  *'  deliver  up,"  and  this  again 
gives  a  distinct  subject  of  action  at  the  end  of  the  term.  The  covenant  runs  with 
the  land,  and  relates  to  the  enjoyment  of  the  premises  during  the  lease,  as  well  as 
the  surrender  of  them  at  the  expiration  thereof.  (Sampson  v.  Easterly,  6  Bing.644.) 
As  to  compensation,  a  man  contracting  for  the  absolute  enjoyment  of  property  will  not 
be  obliged  to  take  it  subject  to  the  liablity  of  a  covenant,  either  with  a  compensation  or 
an  indemnity.  How  could  compensation  be  given  by  a  jury  for  contingent  damages 
for  a  breach,  or  for  the  contingency  of  the  lessors  bringing  an  action?  Such  a 
liability,  therefore,  is  no  fit  subject  for  compensation.  Is  it  a  fit  subject  for  indem- 
nity? It  is  clearly  settled  by  the  authorities,  that  unless  there  is  a  contract  to  that 
effect,  a  purchaser  cannot  be  compelled  to  take  a  title  with  an  indemnity.  (1  Sugd. 
Vend.  &  Pur.  502;  Balmanno  v.  Lumley,  1  V.  &  B.  225.)  But,  secondly, 
it  is  said  the  loss  of  the  counterpart  of  the  underlease  is  no  objection  to  the 
title.  The  vendors  consented  to  give  it,  but  upon  being  applied  to,  they 
offered  an  abstract  of  the  original  underlease,  and  then  an  attested  copy  thereof 
executed  by  the  lessor   only.     But  we  wished  to  have  some  instrument  bind* 
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iflg  the  nnderlessee  to  the  performance  of  the  covenants,  but  none  such  was  pro*' 
duced.  They  say  it  is  lost,  but  the  only  evidence  they  offer  of  that  is  the  affidavit 
of  one  of  their  present  solicitors,  who  says,  his  father  was,  from  1816,  and  since  his 
death  he  himself  has  been,  solicitor  to  the  plaintiffs,  and  that  upon  searching  his 
father's  papers,  it  cannot  be  found.  That  simply  proves  its  absence ;  but  there  is 
nothing  to  shew  it  ever  existed — no  examination  of  the  solicitor's  books  as  to  its 
preparation  or  execution.  Its  production  is,  therefore,  necessary.  How  are  the 
covenants  for  repairs,  &c.  to  be  enforced  against  the  undcrlessee  unless  there  be  an 
instrument  under  hand  and  seal  to  evidence  the  contract  ? 

Rogers,  in  support  of  the  argument  that  the  clauses  of  the  covenant  to  build,  &c. 
constituted  distinct  covenants,  cited  Harfiet  v.  Butcher  (Cro.  Jac.  64*4)  ;  on  the  sub- 
ject of  waiver  by  acceptance  of  rent  with  knowledge  of  the  breach,  Doe  v.  Meux 
(4  B.  &  Cr.606);  and  as  to  waiver  in  the  case  of  a  continuing  covenant,  Doe  y. 
Woodbridge  (9  B.  &  Cr.  376).     He  also  cited  the  Earl  of  Derby  v.  Taylor. 

Kinderdey  and  Heathfidd,  contra. — The  covenant  to  build  in  the  lease  of  1792 
must,  if  at  all,  have  been  performed  in  or  before  1797,  but  it  is  not  performed  to  this 
hour.  The  right,  therefore,  to  enter  for  non-performance  accrued  then ;  but  from 
1797  to  the  present  time,  rent  has  been  received,  and  no  action  for  the  breach  can 
therefore  now  be  brought:  and  even  if  there  could,  the  sixth  condition  of  sale  pre- 
cludes the  defendant  from  setting  up  that  objection.  As  to  the  remaining  part  of 
the  covenant,  it  is  to  be  observed,  the  eighth  objection  only  applies  to  the  *'  deliver- 
ing up,"  not  to  the  ''repairing,"  of  the  premises,  and  therefore  it  is  unnecessary  to 
consider  the  latter,  because  the  exceptions  do  not  include  it.  Moreover,  the  lessor 
has  a  right  to  bring  an  action  only  if,  at  the  expiration  of  the  lease,  the  houses,  fifly 
in  number,  are  not  existing  in  a  state  of  repair ;  and  therefore  it  is  only  necessary 
that  they  should  be  built,  if  at  all,  the  very  day  previous  to  the  expiration  of  the 
term,  so  that,  during  the  term  there  is  no  liability,  but  only  a  possibility  of  it  at  the 
end.  The  possibility  of  liability,  however,  is  no  objection  to  the  title ;  at  most  it  is 
only  a  burden.  And  even  if  it  were  an  objection,  it  is  easily  obviated ;  for  the 
assignees,  standing  in  the  place  of  Messrs.  Childern  and  Woodgate,  hold  the  pro- 
pert}'  subject  to  the  same  liabilities  as  they  did,  and  as  they,  being  mortgagees,  and 
foreclosing  the  equity  of  redemption,  came  under  no  express  covenants,  they,  and  of 
course  the  assignees,  are  liable  on  the  covenant  contained  in  the  original  lease  only 
so  long  as  they  continue  to  hold  the  property.  The  assignees  may,  therefore,  on  the 
very  last  day  of  the  terra  assign  it  to  a  beggar,  and  so  get  rid  of  it,  and  all  liability 
along  with  it  {Rowley  v.  Adams,  4  Myl.  &  Cr.  534;  Onslow  v.  Corrie,  2  Madd. 
330) ;  so  that  there  is  no  necessity  to  remain  liable  to  an  action  for  damages,  for 
not  surrendering  up  in  repair  at  the  end  of  the  term,  even  if  it  were  maintainable. 
But  the  covenant  does  not  entitle  the  landlord  to  bring  such  an  action.  It  is — ''  He, 
the  said  Lewis  Preston,  shall  and  will  repair,  &c.  the  buildings  now  standing  or  here* 
after  to  be  erected  thereon,"  that  is,  which  shall  or  may  be  erected  thereon,  not, 
which  he  covenants  to  erect  thereon.  Besides,  the  words  in  the  next  clause,  *'  and  all 
other  the  premises  hereby  demised  so  well,"  &c.,  must  refer  to  the  houses  then  built, 
and  so  those  only  are  covenanted  to  be  delivered  up ;  and  as  the  exception  is  taken 
to  the  title  only  in  respect  of  the  covenant  to  surrender,  it  cannot  be  supported, 
lliere  appears,  indeed,  to  be  some  accidental  omission  just  before  the  clause  of  surren- 
der, but  by  construing  the  covenant  to  mean  all  houses  which  are  or  shall  be  built, 
and  not  as  embracing  all,  whether  built  or  covenanted  to  be  built,  and  taking  the 
clause  of  surrender  as  limited  to  the  former,  the  whole  covenant  is  plain  and  intel- 
ligible. According  to  the  other  side,  the  landlord  having  a  right,  at  the  end  of  the  five 
years,  to  bring  an  action  for  not  building  the  stipulated  number  of  houses,  and  having 
waived  that  right,  obtains  indirectly  the  very  same  result  by  bringing  an  action  on 
the  clause  of  surrender ;  but  surely  such  cannot  be  the  true  construction.  As  to  the 
question  of  compensation  it  is  unnecessary  to  speak,  as  it  forms  no  part  of  the  excep* 
tion.  As  to  the  counterpart  of  the  underlease,  it  may  beobserved  that  the  words  '<  in- 
terchangeably executed  "  in  the  original  underlease  shew  that  a  counterpart  existed 
and  was  executed,  for  they  mean  that  each  executed  the  instrument  delivered  to  the 
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Other.  But  even  if  there  were  no  counterpart,  the  lease  being  signed  by  the  lessor^ 
and  accepted  by  the  lessee,  the  latter,  having  entered  into  possession,  is  liable  on 
the  covenants  without  executing  any  counterpart.  [The  Master  of  the  Rolls. — 
How  would  you  prove  your  case  in  an  action  ?J  We  should  obtain  a  judge's  rule  to 
produce,  and  if  not  produced,  an  attested  copy  is  as  good  for  most  purposes.  They 
cited  Mosely  y.  Virgin  (3  Ves.  184>) ;  Lucas  v.  Commerjbrd  (3  Bro.  C.C.  166) ;  Har- 
rington  v.  Wheeler  (4  Ves.  686) ;  Guest  v.  Homfray  (5  Ves.  818)  ;  5  Vin.  Abr.  pi.  g, 
362,  tit.  Confirmation. 

Turner^  in  reply. — It  is  not  disputed  that  the  covenant  runs  with  the  land,  and 
the  consideration  for  the  lease  was  the  erection  of  the  houses.  The  words  <'  here- 
after to  be/'  &c.  must  mean  covenanted  to  be, — not,  shall  be ;  and  the  <^  buildings, 
and  all  other  the  premises,"  must  mean  the  sixteen  houses  then  built,  and  the  houses 
covenanted  to  be  built  It  is  said  by  the  other  side,  there  is  no  liability  till 
the  end  of  the  term.  [The  Master  of  the  Rolls. — What  was  said  is,  you  are 
free  during  the  term  :  you  cannot  be  ousted,  but  may  enjoy  fully.  After  the  term, 
however,  you  may  be  liable,  but  that  is  a  burden,  not  an  objection,  to  the  title.] 
He  cited  Bumell  v.  Brffmne  (1  Jac.  &  Walk.  168). 

July  31. — Judgment, 

The  Master  of  the  Rolls.*— This  case  came  on  upon  exceptions  to  the  Master^s 
report,  which  was  made  in  favour  of  the  plaintiffs'  title.  The  plaintiffs  are  the 
assignees  of  George  Childern  and  Wm.  Francis  Woodgate,  who  became  bankrupts  in 
1816,  and  who  had  been  first  the  mortgagees,  and  afterwards  became  the  absolute 
owners  by  foreclosure,  of  the  property  which  is  the  subject-matter  of  this  suit.  In 
April,  1789,  an  agreement  was  entered  into  to  demise  the  premises  then  in  the 
possession  of  Temple  West  to  Lewis  Preston  for  the  term  of  92|  years,  from 
Christmas,  1789,  for  the  purpose  of  building  fifty  messuages  or  dwelling-houses 
thereon ;  and  in  1792  that  agreement  was  carried  into  effect  by  an  indenture  of 
lease  between  Temple  West  and  Lewis  Preston,  whereby,  afler  reciting  the  agree- 
ment, and  that  sixteen  messuages  were  then  built,  it  was  witnessed  that,  in  con- 
sideration of  the  charges  and  expenses  of  building  the  said  sixteen  messuages,  and 
in  consideration  of  the  charges  and  expenses  of  building  the  remaining  thirty-four, 
and  also  in  consideration  of  the  rent  and  covenants  thereinafter  contained,  the  said 
Temple  West  demised  to  the  said  Lewis  Preston  all  that  the  premises  therein  men- 
tioned for  a  term  of  89^  years,  yielding  and  paying  for  the  same  the  yearly  rent  <^ 
157/.  10s.  The  lease  contained  a  covenant  by  Preston  to  build  thirty-four  addi- 
tional messuages,  sixteen  having  been  already  built,  and  also  that  he  would,  during 
the  term,  repair  the  buildings  then  standing  on  the  premises  thereby  demised,  or 
thereafter  to  be  erected  thereon,  and  the  buildings  so  repaired  would  deliver  up  at 
the  end  of  the  term.  There  was  also  a  clause  enabling  West  to  re-enter  on  a  breach 
of  any  of  the  covenants  therein  contained.  The  Master,  by  his  report,  has  found 
that  all  the  messuages  have  not  been  built,  and  that  there  has,  therefore,  been  a 
breach  of  the  covenant;  but,  as  the  lessor  has  ever  since  received  rent  without  taking 
advantage  of  it,  and  looking  to  the  length  of  time,  and  to  the  sixth  condition  of  sale* 
he  was  of  opinion  that  the  title  was  nevertheless  good;  and  on  the  defendant  insist- 
ing that  the  covenant  to  deliver  up  was  an  objection  to  the  title,  he  proceeds  to  say, 
that  the  covenant  set  out  in  his  report  is  not  an  objection  to  the  title.  This  forms  the 
subject  of  the  first  part  of  the  report.  The  covenant  consists  of  three  parts ;  1st,  a 
covenant  to  build  thirty-four  messuages;  2nd,  a  covenant  to  repair  the  buildings 
then  standing,  or  thereafter  to  be  erected ;  and,  3rd,  to  yield  up  and  surrender  the 
buildings  so  repaired  at  the  end  of  the  term.  The  covenant  as  to  the  first  part  haa 
been  broken.  The  lessor  did  not  enter,  but  continued  to  receive  the  rent  without 
taking  any  notice  of  the  breach.  The  Master  did  not  say  whether  the  covenant  was 
still  in  force,  but  merely  that  no  advantage  could  now  be  taken  of  the  breach  of  it, 
and  that  therefore  the  breach  of  it  was  no  objection  to  the  title.  It  has  been  argued, 
first,  that  the  covenant  to  repair  and  surrender  only  extends  to  houses  actually 
built  at  the  time,  not  to  those  thereafter  to  be  built,  and  therefore  only  comprises 
the  sixteen  which  were  bull r  previously  to  the  date  of  the  lease.    Secondly,  that  if 
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the  covenant  has  any  validity,  the  liability  upon  it  may  be  got  rid  of  by  assigning 
the  premises  to  an  insolvent  tenant  And,  thirdly*  that  as  nothing  was  to  be  done 
upon  it^  or  from  the  nature  of  it  could  be  done>  till  the  end  of  the  term,  the  covenant 
was,  therefore,  no  objection  to  the  title,  but  was  at  most  a  burden,  and  a  fit  subject 
for  compensation  or  indemnity.  Having  read  the  covenant  over  very  carefully,  I  am 
of  opinion  that,  though  it  is  a  little  ambiguous  in  some  parts,  it  extends  to  all  the 
messuages,  as  well  those  built  at  the  time  as  those  to  be  afterwards  built.  This 
disposes  of  the  first  and  second  points.  As  to  the  third  point,  whether  a  liability  of 
this  sort  Is  the  subject  of  compensation  or  not,  I  am  of  opinion  it  is  the  subject 
neither  of  compensation  nor  indemnity,  because  nobody  could  with  accuracy  ascer- 
tain the  amount  of  such  compensation.  The  title  is,  therefore,  on  that  account  not 
good. 

On  the  third  exception,  as  to  the  counterpart  of  the  underlease,  I  have  some 
doubt ;  and,  if  it  were  necessary,  which  it  is  not,  I  would  refer  it  to  the  Master  to 
inquire  more  fully  into  that  matter. 


THE  LORD  CHANCELLOR'S  COURT. 

February  24,  25,  and  March  9,  1843 ;  and  March  1,  1844. 
Wastell  v.  Leslie  — Cabtsr  v.  Leslie,  (a) 

Tenant  for  life  imd  remainder-man — Whether  debts  ought  to  he  borne  by  the  income  or  the  corpui 
of  the  estate — What  a  permanent  property — Construction  qf  will. 

Where  a  testator  has  given  property  qf  a  permanent  eharaeterf  producing  a  permanent  income,  to 
persons  for  life,  with  remainders  over,  the  rule  qf  equity  is,  that,  in  the  absence  of  express  decla» 
ration  by  the  testator,  debts  charged  upon  the  property  will  be  held  to  be  charges  on  the  corpus  qf 
the  property,  and  not  on  the  income;  and  in  construing  the  will,  a  direction  to  raise  by  means  qf 
a  mortgage,  and  not  by  sale,  a  certain  sum  for  the  express  payment  of  debts,  implies  an  intention 
on  the  part  qfthc  testator  to  charge  the  sum  so  directed  to  be  raised  upon  the  corpus  of  the  estate, 
and  where  larger  debts  are  due  than  the  sum  directed  to  be  raised  will  discharge,  such  direction 
will  lead  to  the  inference  that  the  testator  would  have  charged  the  larger  sum  actually  due,  had  he 
been  aware  that  a  larger  sum  would  have  been  necessary  for  the  payment  of  his  debts, 

Jt  was  held,  that  a  lunatic  asylum  which  had  for  many  years  produced  a  steady  average  income 
must  be  considered  to  be  a  permanent  property,  and  that  the  debts,  annuities,  and  legacies  were 
chargeable  upon  the  corpus  of  the  testator's  real  and  personal  estate,  which  chiefly  consisted  of  the 
said  asylum. 

SIR  JONATHAN  MILES,  being  the  proprietor  of  a  lunatic  asylum  at  Hoxton, 
in  the  county  of  Middlesex,  and  of  certain  freehold  and  leasehold  houses  and 
premises  upon  which  that  establishment  was  carried  on,  and  being  considerably 
indebted,  he,  by  indentures  dated  respectively  the  4th  and  5th  of  April,  1809^  and 
the  1st  of  August  and  the  5th  of  December,  1812,  conveyed  various  messuages, 
pieces  of  land,  and  tenements  at  Hoxton,  then  and  since  used  as  a  house  for  the 
reception  of  insane  persons,  to  trustees  upon  certain  trusts,  amongst  others,  for  the 
payment  of  specified  debts. 

By  his  will,  dated  the  6th  of  January,  1821,  duly  executed  and  attested  for  passing 
real  estates  by  devise,  Sir  Jonathan  Miles  charged  all  his  real  estates  with  the  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses,  in  the  event  of  his  personal 
estate  proving  insufiicient  for  that  purpose ;  and  after  stating  that  he,  being  indebted 
in  several  considerable  sums  of  money,  had,  in  order  to  make  provision  for  the  pay- 
ment thereof,  previously  conveyed  his  premises  at  Hoxton,  used  as  a  receptacle  for 
insane  persons,  to  trustees,  upon  trust,  to  carry  on  the  concern,  and  out  of  the  profita 
thereof  to  liquidate  his  debts ;  and  that  under  the  trusts  of  such  deeds,  during 
the  continuance  thereof,  he  was  entitled  to  receive  an  annuity  of  700^,  with  power 
to  dispose  thereof  by  his  will ;  he,  in  case  he  should  die  before  the  said  trusta 
should  have  been  fully  performed,  appointed,  in  pursuance  of  the  power  con- 
tamed  in  the  trust-deeds,  that  the  annuity  of  700h  should  be  disposed  of  as 
fellows:  He  gave  to  Amelia  Smith,  her  executors  and  administrators,  the  yearly 

(a)  Reported  by  R.  CWsx^vord,  Esq.,  Barrbter-at-law. 
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isuni  of  500/.,  part  of  the  said  annuity ;  and  to  his  son-in-law,  William  Wastell,  hiv 
executors  and  administrators,  the  yearly  sum  of  150/.,  other  part  thereof;  and  to 
his  son  Jonathan  Miles,  his  executors  and  administrators,  the  yearly  sum  of  50/.,  the 
remaining  part  of  the  said  annuity.  The  testator  directed  that  the  said  Willianr 
Wastell  should  be  continued  as  the  manager  of  the  asylum  at  Hoxton  during  the 
continuance  of  the  said  trust-deeds,  upon  the  same  terms  as  he  was  at  that  time,  and 
that  his  salary  as  manager  was  to  be  paid  to  him  over  and  above  the  yearly  sura  of 
150/.  before  bequeathed  to  him ;  he  gave  to  his  son,  Thomas  Miles,  who  was  his  heir- 
at-law,  and  to  his  daughter,  Margaret  Miles,  the  sum  of  5/.  apiece ;  and  he  devised 
three  freehold  messuages  and  a  piece  of  ground,  all  situate  at  Hoxton,  to  Amelia 
Smith,  her  heirs  and  assigns  for  ever.  He  also  gave  to  Amelia  Smith  all  his  house- 
hold furniture  of  every  description,  except  that  which  belonged  to  his  concern  at  Hox« 
ton,  and  also  the  sum  of  3,000/.  to  be  paid  to  her  as  soon  after  his  decease  as  the  state 
of  his  property  and  concerns  would  adroit  of  it.  He  further  gave  to  Amelia  Smith 
and  her  assigns,  for  the  term  of  her  natural  life,  one  annuity  or  yearly  rent-charge  of 
800/.,  charged  upon  and  payable  out  of  all  and  every  his  freehold,  copyhold,  and  lease- 
hold hereditaments  and  premises,  situate  at  Hoxton  or  elsewhere  (except  the  mes- 
suages and  hereditaments  at  Hoxton  therein  before  devised  to  her),  and  the  rents  and 
profits  of  the  said  premises,  and  of  the  said  concern  at  Hoxton  (subject  and  without 
prejudice  to  the  trusts  of  the  said  trust-deed  during  the  continuance  thereof),  and  the 
residue  of  his  personal  property  not  specifically  bequeathed,  and  he  directed  the 
said  annuity  to  be  paid  to  her  by  equal  quarterly  payments  in  the  manner  therein 
mentioned,  without  any  deduction  whatever,  the  first  quarterly  payment  to  be  made 
on  such  of  the  said  quarterly  days  of  payment  as  should  first  happen  after  the  tes- 
tator's dlecease,  and  provided  the  trusts  of  the  said  trust-deed  should  have  been  fully 
performed  ;  but  if  not,  then  on  such  of  the  said  quarterly  days  as  should  first  hap- 
pen afler  the  same  trusts  should  have  been  performed ;  and  he  gave  to  his  said  son 
Jonathan  Miles  the  sum  of  500/.  to  be  paid  as  soon  after  the  said  testator's  death  as 
the  state  of  his  property  and  concerns  would  admit ;  and  he  also  gave  to  his  said  son 
an  annuity  or  rent-charge  of  100/.,  charged  upon  and  payable  out  of  the  same  pro- 
perty as  the  annuity  of  800/.  to  Amelia  Smith,  and  with  similar  directions  and  pro- 
visions with  respect  thereto,  and  to  the  payment  thereof.  And  the  testator  gave 
to  the  said  Amelia  Smith  and  Jonathan  Miles  respectively,  and  to  their  respec- 
tive assigns,  the  powers  of  distress  and  entry  to  enable  them  to  recover  payment 
of  their  respective  annuities.  And  he  gave  all  and  every  his  freehold,  copyhold, 
and  leasehold  tenements  and  hereditaments  at  Hoxton,  or  elsewhere  (except  as 
thereinbefore  excepted),  and  all  the  fixtures,  furniture,  and  effects  being  in  and 
about  the  house  and  premises  in  Hoxton  Town,  where  the  said  concern  was  car- 
ried on,  and  also  the  said  concern,  and  all  benefit  and  advantage  thereof,  and  a1! 
the  residue  of  his  personal  estate  not  thereinbefore  specifically  or  otherwise  dis- 
posed of,  unto  and  to  the  use  of  his  friends,  Lewis  Leslie,  Henry  Edridge,  and 
'William  Barnard,  their  heirs,  executors,  administrators,  and  assigns,  upon  trust 
therewith  to  pay  his  funeral  and  testamentary  expenses,  debts,  and  legacies,  and  for 
that  purpose  to  raise  any  sum  or  sums  of  money  not  exceeding  4,000/.  by  mortgage^ 
but  not  by  sale,  of  his  said  real  and  leasehold  estates,  or  any  part  thereof,  such  mort- 
gage to  be  free  from  and  to  have  preference  over  the  said  annuities  of  800/.  and 
Too/,  thereinbefore  devised,  and  the  powers  and  trusts  for  recovering  the  same,  and 
which  annuities,  powers,  and  trusts  should  from  thenceforth  be  charged  upon  the 
equity  of  redemption  of  the  said  premises  so  mortgaged,  jointly  with  the  remaining- 
property  chargeable  therewith  under  (lis  said  will ;  and  subject  thereto,  upon  the  fur- 
ther trust  that  they,  his  said  trustees,  or  thesurvivorsor  survivor  of  them,  or  the  heirs, 
executors,  administrators,  or  assigns  of  such  survivor  should,  upon  the  determination: 
and  performance  of  the  trusts  declared  by  the  said  trust-deed,  and  during  the  continu- 
ance of  the  several  trusts  therein  declared  subject  thereto,  and  during  the  continuance 
of  the  several  trusts  by  his  will  declared  of  and  concerning  his  real  and  personal  estate, 
cause  to  be  managed  and  carried  on  ^e  business  of  the  said  concern  or  receptacle 
for  insane  persons  at  Hoxton,  and  the  real  and  personal  estate  belonging  thereto,  or 
employed  therein ;  and  he  directed  that  William  Wastell  should  be  the  sole  manager 
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of  the  concern^  and  should  have  the  same  salary  as  he  then  received  as  such 

manager,  before  payment  of  the  several  annuities  chargeable  under  his  will,  and 

should  have  the  sole  custody,  possession,  and  care  of  the  said  real  and  personal 

estate  belonging  to  the  said  concern  during  the  continuance  of  the  trusts  thereinafter 

declared ;  and  in  case  of  his  decease,  or  refusal  to  carry  on  the  concern  before  the 

said  trusts  should  be  fully  executed,  then   that  his  trustees  or  trustee  should,  from 

time   to   time,   appoint  some  competent  person,  with  such  salary  as  they  or  he 

should  think  proper,  to  manage  the  said  concern ;  and  he  directed  that  William 

Wastell  and  every  such  manager  of  the  concern  so  to  be  appointed  should,  from 

time  to  time,  at  the  period  and  in  the  manner  hitherto  used  and  accustomed  under 

the  trust-deed,    account  with  the  said  trustees  or  trustee  for  the   profits  of  the 

concern,   and  should  pay  over  the  net  profits  to  such  trustees  or  trustee  for  the 

purposes  of  his  will ;  and  upon  further  trust,  that  his  said  trustees  should,  from  time 

to  time,  place  out  at  interest  such  part  of  the  trust  premises  lastly  thereinbefore 

devised  and  bequeathed  to  them  as  should  consist  of  money  or  other  personal  estate; 

except  so  much  as  should  be  employed  in  or  belong  to  the  concern  at  Hoxton  for 

the  time  being,  with  power  to  vary  the  same  from  time  to  time  at  their  or  his 

pleasure;  and  upon  further  trust  that  his  said  trustees  should,  by  and  out  of  the 

rents,  issues,  profits,  interest,  dividends,  and  annual  proceeds  of  all  and  singular 

his  said  real  and  personal  estates,  hereditaments,  moneys,  funds,  securities,  and 

premises,  and  which  should  be  so  placed  out  and  invested  by  them,  and  the  net 

profits  and  proceeds  of  the  concern  at  Hoxton,  raise  and  pay  the  said  annuities  of 

800/.  and  100/.  when  the  same  should  be  payable  under  his  will,  and  all  arrears 

thereof,  and  all  costs  occasioned  by  the  non-payment  thereof;  and  that  the  said 

trustees  should  also  pay  all  expenses  incident  to  the  management  of  and  carrying  on 

the  said  concern  at  Hoxton,  and  also  such  yearly  salary  or  salaries,  to  the  person 

or  persons  who  should,  from  time  to  time,  be  appointed  by  his  said  trustees  to  manage 

the  said  concern,  as  to  them  should  seem  meet,  such  salaries  and  expenses  to  have 

preference  to  the  several  annuities  charged  under  his  said  will ;  and  that  subject 

thereto,  his  said  trustees  should  be  seised  and  possessed  of  all  his  said  trust  estates 

and  premises,  and  the  rents,  profits,  and  proceeds  thereof,  and  the  profits  of  the 

said  concern  at  Hoxton,  upon  trust,  to  pay  to  William  Wastell  and  his  assigns  the 

net  residue  and  surplus  of  the  yearly  rents,  issues,    and  profits  of  all  his  said 

trust  premises,  af^cr  and   subject  to   the   payment  of  the  said  annuities  of  800/. 

and  100/.  during  the   continuance   thereof  respectively,  and  the  other  outgoings 

thereinbefore  mentioned,  and  also  subject  to  the  several  annuities  of  200/.  therein^ 

after  given  to  his   children  during  his  life;  and  upon  further  trust  that  his  said 

trustees  should,  subject  and  without  prejudice  to  the  annuities  of  800/.  and  100/.^ 

out  of  the  yearly  rents,  profits,  interest,  and  proceeds  of  the   said  trust  premises 

and  moneys,  pay  unto  each  of  his  granddaughters,  Louisa  Amelia  Wastell,  Ellen 

Miles  Wastell,  and  Harriet  Ann  Wastell,  the  children  of  William  Wastell,  by  his 

wife  Louisa,  his,  the  said  testator  s,  late  daughter,  who  should  live  to  attain  the  age 

of  twenty-one  years,  or  be  married,  with  such  consent  as  therein  mentioned,  when 

and  as  she  should  respectively  attain  that  age  or  be  married,  one  annuity  of  200/.,  to 

be  paid   to  each  granddaughter  respectively,   her  executors  and  administrators, 

during  the   life  of  William  Waste!),    by   four  equal   quarterly  payments,  on   the 

several  days  appointed  for  payment  of  the  said  annuities  of  800/.  and  100/.,  the  first 

payment  of  such  annuity  to  be  made  on  such  of  the  said  days  as  should  respectively 

happen  after  the  commencement  of  each  such  annuity  respectively ;  and  after  the 

decease  of  the  said  William  Wastell,  then  without  prejudice  to  the  payment  of  the 

annuities  of  800/.  and  100/.,  and  the  trusts  for  securing  payment  thereof,  upon  trust 

that  his  said  trustees  should  stand  and  be  seised  and  possessed  of  all  and  singular 

the  trust  estates  and  premises,  including  the  said  concern  at  Hoxton,  and  of  the 

rents,  issues,  profits,  and  proceeds  thereof  respectively,  in  trust  for  his  said  three 

granddaughters,  Louisa  Amelia,  Ellen  Miles,  and  Harriet  Ann  Wastell,  and  their 

respective  heirs,  executors,  administrators,  aikid  assigns,  equally,  as  tenants  in  common, 

in  the  manner  therein  mentioned.    And  the  said  testator  appointed  the  said  Lewis 

Leslie,  Heory  Edridge^  and  William  Barnard  executors  of  his  said  will« 
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Edridge  died  in  the  testator's  lifetime;  and  the  testator  himself  died  in  the  year 
1821.    Leslie  and  Barnard,  the  surviving  executors,  duly  proved  the  will. 

The  trusts  of  the  indentures  of  1809  and  1812  having  been  performed,  the  trustees 
under  those  deeds,  in  April,  1824,  gave  up  the  possession  of  the  concern  at  Hoxton 
and  the  rest  of  the  trust  premises  to  the  executors,  who  thenceforth  carried  on  and 
managed  the  said  asylum  under  the  superintendence  of  William  WastelL  In  the 
month  of  March,  1825,  the  executors  commenced  payment  of  the  annuities  of 
800/.  and  100/.  to  Amelia  Smith  and  Jonathan  Miles  respectively.  The  personal 
estate  proving  insufficient  for  the  payment  of  the  testator's  debts,  the  executors,  in 
the  year  1822,  raised  the  sum  of  4,000/.  by  a  mortgage  of  the  asylum  and  property 
at  Hoxton,  and  applied  the  same,  so  far  as  it  would  extend,  in  the  dispharge  of  his 
funeral  and  testamentary  expenses  and  debts.  There  were  still  debts  remaining 
unpaid.  William  Wastell  received  all  moneys  and  made  all  the  payments  incidental 
to  the  management  and  carrying  on  the  concern  at  Hoxton ;  and,  afler  paying  all 
expenses,  providing  for  all  outgoings,  and  paying  and  keeping  down  the  annuities 
and  interest  of  debts  charged  upon  the  profits  of  the  concern,  appropriated  the 
remainder  of  such  profits  to  his  own  use.  The  legacies  of  3,000/.  and  500/.  to  Amelia 
Smith  and  Jonathan  Miles  respectively  were  not  paid  by  the  executors,  but  thej 
paid  to  such  legatees  interest  at  the  rate  of  4/.  per  cent,  upon  those  sums. 

William  Wastell  died  in  1836,  having  made  a  will  and  appointed  executors,  who 
duly  proved  the  same,  and  leaving  a  widow  and  his  three  daughters,  the  legatees 
under  Sir  Jonathan  Miles's  will,  him  surviving. 

In  1837,  Louisa  Amelia  Wastell  attained  the  age  of  twenty-one  years  and  married 
John  Carter.  A  suit  was  instituted  in  January,  1838,  on  the  behalf  of  the  two 
younger  and  infant  daughters  of  William  Wastell,  by  their  next  friend,  against  the 
executors  of  the  will  of  Sir  Jonathan  Miles,  the  personal  representative  of  Amelia 
Smith  (who  had  died  shortly  before  the  institution  of  the  suit),  Thomas  Miles,  the 
testator's  heir-at-law;  Jonathan  Miles,  the  son;  Agatha  Wastell,  the  widow  and 
personal  representative  of  William  Wastell ;  and  John  Carter  and  his  wife,  and  the 
trustees  of  their  marriage  settlement,  by  which  it  was  sought  to  establish  the  will  of 
Sir  Jonathan  Miles  and  to  carry  the  trusts  of  it  into  execution,  to  have  the  usual 
accounts  taken,  and  particularly  an  account  of  the  receipts  and  payments  of  Wil- 
liam Wastell  as  manager  of  the  asylum ;  and  that  it  might  be  declared  that  the 
annuities  of  800/.  and  100/.  did  not  become  payable  until  afler  the  executors  had 
entered  into  the  possession  of  the  asylum,  nor  until  after  payment  of  all  the  testa- 
tor's debts. 

In  April,  1838,  another  suit  was  instituted  by  Carter,  who  took  an  interest 
in  the  property  under  his  marriage  settlement,  against  the  plaintiffs  and  all  the 
other  defendants  in  the  first  suit,  seeking  the  like  accounts,  and  a  similar  declara- 
tion with  regard  to  the  annuities,  imputing  also  misconduct  to  the  defendants, 
Leslie  and  Barnard,  as  executors  of  the  will  of  Sir  Jonathan  Miles,  and  seeking  to 
charge  them  personally  with  what  the  assets  of  William  Wastell  might  be  found 
insufficient  to  answer  of  the  debt  charged  to  be  due  from  him  to  the  testator's  estate^ 
and  with  losses  alleged  to  have  been  sustained  by  the  testator's  residuary  estate,  by 
reason  of  the  said  executors  having  unduly  appropriated  said  testator's  estate  or  the 
income  and  proceeds  thereof.  These  causes  were  heard  before  the  Vice-Chancellor 
of  England,  who,  by  a  decree  made  in  both  causes,  dismissed  so  much  of  the  bill  in 
the  suit  of  Carter  v.  Leslie  as  sought  to  charge  the  defendants,  the  executors  of  Sir 
Jonathan  Miles,  for  wilful  default,  and  so  much  as  prayed  that  it  might  be  declared 
that  the  annuities  of  800/.  and  100/.  did  not  become  payable  until  after  the  said 
defendants  had  entered  into  possession  of  the  said  asylum,  nor  until  after  payment  of 
the  said  testator's  debts,  without  costs  as  to  the  plaintiff.  And  by  such  decree  it 
was,  amongst  other  things,  declared  that  by  the  said  testator's  will,  his  funeral 
and  testamentary  expenses,  debts,  and  legacies  were  charged  upon  the  corpus  of 
his  residuary  estate,  real  and  personal,  devised  and  bequeathed  to  the  said  defen- 
dants, his  trustees  and  executors;  and  that  from  the  time  possession  of  the 
asylum  was  delivered  up  to  them,  the  said  William  Wastell^  deceased,  became 
entitled  to  the  rents,  profits,  interest,  dividends,  and  annual  proceeds  of  the  real 
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and  pereonal  estate  cyf  the  said  testator,  devised  and  bequeathed  to  his  said  trustees 
and  executors,  subject  only  to  the  paying  and  keeping  down  the  annuities  granted 
by  the  said  testator  in  his  lifetime,  and  the  annuities  and  interest  of  the  legacies 
bequeathed  by  his  said  will,  and  the  interest  of  the  debts  owing  by  them  whidi 
accrued  respectively  from  the  time  when  possession  of  the  said  lunatic  asylum  was 
delivered  up.  The  decree  then  directed  various  accounts  and  inquiries  to  shew  the 
state  of  the  concern  at  the  time  it  was  delivered  up  to  the  executors  and  at  the  death 
of  William  Wastell. 

From  so  much  of  the  decree  the  plaintiffs  in  both  causes  appealed. 

On  the  appeal —  , 

Sir  IV.  W.  FoUetty  S.  G.,  Roupell,  and  Heaihfidd  appeared  for  Carter,  the  plain- 
tiff in  the  suit  Carter  v.  Leslie, 

Tinney  and  22.  W.  £.  Forster,  for  the  plaintiffs  in  the  suit  JVasieU  v.  Leslie. 

Stuart  and  James  Parker,  for  the  defendants,  Leslie  and  Barnard. 

Sxaanston  and  Sidebottam,  for  Mrs.  Wastell. 

Burge,  for  the  representative  of  Amelia  Smith. 

Spence  and  Prescott  White,  for  Jonathan  Miles. 

In  the  course  of  the  argument  the  following  cases  were  cited  for  the  appellants : 
Dimes  v.  Scott  (4  Russell,  195);  Hiem  v.  Mill  (13  Vesey,  lU);  Taylor  v.  To- 
brum  (6  Sim.  281);  Stapleton  v.  Stapleton  (1  Atkyns,  2). 

For  the  respondents,  Doyle  v.  Blake  (2  Scboles  &  Lefroy,  231). 

March  1,  1844. — Judgment. 

The  LORD  CHANCELLOR — The  principal  (question  in  this  cause  is  as  to  the 
mode  in  which  the  testator's  debts  are  to  be  provided  for,  whether  they  are  to  be 
paid  out  of  the  corpus  of  the  estate,  or  whether  they  are  to  be  paid  in  any  way  out 
of  the  income,  so  as  to  fall  on  the  tenant  for  life  ?  That  is  the  main  question  for 
consideration.  This  depends  on  the  nature  of  the  property,  and  upon  the  terms 
and  construction  of  the  wilL 

The  will  was  to  this  effect :  The  property  in  question  was  an  old-established  lunatic 
asylum  at  Hoxton ;  the  testator  was  in  embarrassed  circumstances,  and  he  con- 
veyed the  property  to  trustees  to  pay  his  debts,  reserving  to  himself  an  annual  pay- 
ment of  700/.  a  year  during  the  continuance  of  that  trust.  By  his  will  he  charges 
his  real  estates  with  the  payment  of  his  debts,  in  the  event  of  the  personalty  not 
being  sufficient  for  that  purpose ;  and  then  he  disposes  of  the  700/.  a  year,  and  he 
gives  two  legacies,  one  of  3,000/.,  I  think  it  is,  to  Amelia  Smith,' and  another  legacy 
of  500/.  to  Jonathan  Miles;  and  he  also  gives  two  annuities,  one  of  800/.  to  Amelia 
Smith,  and  another  of  100/.  to  Jonathan  Miles,  his  son.  He  charges  those  annuities 
upon  all  his  property,  and  specifically  upon  this  concern ;  and  he  directs  that  those 
annuities  shall  be  paid  out  of  the  rents,  issues,  and  profits  of  all  his  property,  and  of 
this  concern,  and  gives  powers  of  distress  in  the  usual  way.  He  then  devises  this 
concern  and  all  his  property  to  trustees,  the  defendants  in  this  suit,  Leslie  and  Baiv 
nsrd,  upon  various  trusts.  The  first  is,  to  pay  out  of  the  property  his  debts  and 
legacies ;  and  for  that  purpose  to  raise  by  way  of  mortgage,  but  not  by  sale  expressly^ 
the  sum  of  4,000/.  for  that  purpose.  He  probably  considered  that  4,000/.  would  be 
sufficient  to  answer  that  object.  He  directs  the  trustees  to  carry  on  the  concem^ 
and  to  employ  Mr.  Wastoll,  who  had  hitherto  managed  the  concern,  to  conduct  it^ 
with  the  same  salary,  and,  in  the  event  of  his  not  choosing  to  do  so»  or  his  dyings 
then  the  testator  directs  some  other  person  to  be  appointed  for  that  purpose.  He 
directs  the  usual  accounts  of  the  concern,  as  they  had  hitherto  been  kept  and  taken, 
to  be  continued,  and  the  expenses  to  be  provided  for  out  of  the  profits,  and  the  sur- 
fitts  to  be  handed  over  to  the  trustees.  They  were  then  to  invest  it,  and  out  of  the 
mterest  of  the  surplus,  and  out  of  the  profits  of  the  concern,  and  the  rents  and 
iasues  of  his  property,  they  were  to  pay  the  two  annuities;  and  the  surplus  is  given 
over  to  Wastell  for  life,  subject  to  certain  annuities  in  certain  events  to  his  diree 
granddaughtorsy  the  children  of  Wastell,  and,  afler  the  death  of  Wastell,  it  was  to 
go  over  and  form  part  of  his  general  estate.  That,  I  believe,  is  the  substance  of  the 
win  and  of  its  different  provisions. 
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'  Now^  then,  in  the  first  place,  as  to  the  nature  of  the  property,  and  as  to  the  rule 
of  this  Court  with  respect  to  such  property.  The  rule  I  understand  to  be  this,  that 
where  property  is  of  a  permanent  character,  yielding  an  annual  income*  and  it  is 
charged  with  the  payment  of  debts,  and  an  interest  is  given  for  life  to  an  iodividualy 
and  the  remainder  over, — in  that  case  the  tenant  for  life  is  bound  to  keep  down  the 
interest  of  the  debts,  and  the  debts  are  placed  upon  the  corpus  of  the  estate.  That 
is  the  rule  where  the  property  is  of  a  permanent  character.  If  it  is  property  of  a 
perishable  nature,  or  a  property  limited  in  point  of  duration,  in  that  case  it  would 
be  unreasonable  to  make  such  an  arrangement,  because  it  would  fall  too  heavily  on 
the  person  in  remainder ;  and  therefore  the  question  for  consideration  as  to  the  fact 
is,  to  ascertain  what  is  the  nature  of  this  property, — whether  it  is  of  a  permanent 
character  or  not.  It  is  an  old  establishment — an  old-established  asylum ;  yielding 
a  considerable  profit — 4,000/.  a  year — I  think  from  the  year  1824  to  the  year 
1836,  the  profits  amounted  to  about  50,000Z.,  averaging,  therefore,  about  4^000/.  a 
year.  It  has  gone  on  for  a  long  while  in  that  way,  retrospectively,  and  there  seems 
no  reason  why  it  should  not  go  on  in  the  same  way  for  the  future.  I  consider  it  to 
be  property  of  a  permanent  nature,  yielding  not  a  precise  and  fixed  annual  income, 
but  an  average  annual  income  of  a  certain  amount,  as  far  as  it  at  present  appears,  of 
about  4,000/.  a  year.  That  I  consider  to  be  the  nature  of  the  property.  It  does 
not  at  all  resemble  the  case  put  by  the  counsel  for  the  plaintiff,  of  a  patent  which 
expires  at  the  expiration  of  fourteen  years  or  a  shorter  period ;  it  is  not  a  property  of 
that  nature.  Nor  is  it  property  of  a  perishable  nature.  It  may  go  on,  as  it  appears 
to  me,  just  in  its  present  state,  and  no  person  can  exactly  assign  any  limit  to  its 
duration.  I  consider,  therefore,  the  property  is  of  such  a  description  as  to  fall 
within  the  general  rule  established  by  this  Court. 

Dimes  v.  Scott  was  cited,  but  Dimes  v.  Scott  does  not  appear  to  me  to  have  any 
reference  at  all  to  this  case  except  as  laying  down  and  stating  the  principle  as  I 
have  stated  it ;  because  in  Dimes  v.  Scott  there  was  an  express  direction  to  the 
trustees  to  convert  the  property.  So  far  from  there  being  any  direction  in  this 
case  that  the  property  is  to  be  converted,  the  trustees  are  directed  to  keep  the  con- 
cern on  foot,  and  to  carry  it  on  in  the  same  way  in  which  it  had  hitherto  been 
carried  on.  Dimes  v.  Scott  therefore  cannot  be  cited  against  the  view  I  take.  On 
the  contrary,  as  far  as  the  general  principle  goes,  it  supports  it.  It  turns,  however, 
as  far  as  1  have  now  stated,  on  the  question  of  fact  as  to  the  nature  of  the  property, 
and  the  opinion  I  entertain  as  to  its  present  character,  and  I  think,  under  all  the 
circumstances,  that  f  am  justified  in  assuming  the  property  to  be  of  a  permanent 
character,  so  as  to  fall  within  the  general  principle  laid  down  by  this  Court. 

The  next  question  is  as  to  the  construction  of  the  will,  whether  there  is  any  thing 
in  this  will  to  lead  me  to  depart  from  the  usual  course  in  cases  of  this  kind.  I  have 
attended  to  the  arguments  arising  out  of  the  will,  and  it  does  not  appear  to  me,  when 
I  consider  those  arguments  and  advert  to  the  will  itself,  that  they  vary  tlie  case. 
First  of  all,  there  is  a  provision  for  the  payment  of  the  debts.  The  amount  of  4,000^ 
is  to  be  raised  by  mortgage,  and  not  by  sale  of  the  freehold-  and  leasehold  property. 
That  would  fall  upon  the  corpus  of  the  estate,  and  the  interest  would  have  to  be 
kept  down  by  the  tenant  for  life.  That  was  the  view,  therefore,  to  the  extent  of 
4,000/.  which  the  testator  himself  took  as  to  the  manner  in  which  the  debts  should 
be  paid,  and  the  funds  on  which  they  should  be  chargeable.  It  is  probable,  there- 
fore, it  is  fair  to  infer,  that  if  he  had  considered  the  4,000/.  not  sufficient  for  that 
purpose,  and  had  thought  it  necessary  to  add  2,000/.  or  3,000/.  more,  that  the  dispo- 
sition would  have  been  of  a  similar  character.  That  observation  was  made  in  the 
course  of  the  argument,  but  it  was  said  in  answer  to  it,  that  though  it  had  weight,  it 
would  have  had  considerably  greater  weight  if  it  had  been  a  mortgage  of  the  whole 
concern.  Now  I  do  not  see  the  force  of  that  answer,  and  for  this  reason ;  what  is 
the  concern?    A  concern  yielding  an  annual  profit;    that  is  the  concern.     The 

?rofits  are  in  point  of  value  the  concern.  Now  out  of  what  do  these  profits  arise  ? 
'he  proceeds  minus  the  deductions.  The  mortgage  interest  is  a  deduction  from  the 
profits — a  deduction  from  the  concern ;  and  whether  the  whole  concern  had  been 
mortgaged  or  only  that  part  which  is  deducted,  the  result  would  have  been  precisely 
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the  sarae;  therefore  I  do  not  see  the  force  of  that  distinction.  On  the  contrary, 
by  resorting  to  that  distinction,  the  learned  counsel  who  did  resort  to  it  satisfied 
me  that  he  felt  the  force  of  the  general  argument  arising  out  of  the  provision  as  to 
the  4,000/.  for  the  dehts. 

There  was  another  observation  that  I  think  also  material  in  that  view  of  the  case, 
which  was  this ;  if  the  debts  were  to  have  been  paid  out  of  the  income,  and  the 
testator  had  anticipated  a  larg^  amount  of  debts^  the  consequence  would  be,  that 
the  first  or  second  year's  income,  according  to  the  amount,  would  have  been  entirely 
exhausted  by  the  payment  of  the  debts.  Now  that  never  could  have  been  contem- 
plated»  that  never  could  have  been  intended,  because  he  has  an  express  provision, 
which  he  most  anxiously  guards,  as  to  the  payment  of  the  annuities.  They  are  to 
be  paid  the  first  quarter  the  executors  take  possession  ader  the  determination  of  the 
existing  trust  for  the  payment  of  debts.  Now,  that  could  not  have  taken  effect  if  a 
large  amount  of  debt  was  in  the  first  instance  to  be  paid,  because  the  debt  would  be 
the  first  charge ;  and^  therefore,  that  which  he  provides  for  so  anxiously,  the  pay- 
ment of  these  annuities,  must  have  been  postponed  till  all  the  debts  were  satisfied. 
Therefore,  I  think  that  was  another  ground  for  supposing  the  testator  did  not  intend 
to  depart  from  the  usual  course.  The  argument  on  the  other  side  was  to  this  effect. 
It  was  said^  there  is  a  salary  allowed  to  Mr.  Wastell  for  the  management  of  the 
concern,  and  Mr.  Wastell  also  is  to  have  the  surplus ;  why  give  him  a  salary  if  he  is 
to  have  all  the  surplus  (because  whether  he  had  a  salary  or  not,  the  concern  would 
have  been  precisely  the  same),  except  with  this  view,  that  if  the  debts  were  to  be 
paid  out  of  the  life  estate,  they  might  take  up  two  or  three  years'  income  of  the  life 
estate,  during  which  time,  unless  there  was  a  salary  provided  for  Mr.  Wastell,  he 
might  receive  nothing  for  his  management?  And  that,  therefore,  it  is  fair  to  argue 
that  the  testator  took  this  circumstance  into  his  consideration,  and  meant  that  the 
debts  should  be  paid  out  of  the  income.  But  I  think  the  answer  to  that  is  twofold. 
In  the  first  place,  Mr.  Wastell  does  not  stand  alone  included  in  that  stipulation.  It 
is  contemplated  that  other  persons  might  be  employed  for  the  management  of  the 
concern^  and  the  stipulation  is  general,  not  applicable  to  Mr.  Wastell  alone,  but  to 
any  person  or  persons  who  might  happen  successively  to  have  the  management  of 
the  concern.  It  is  true  no  distinction  is  taken  as  to  Mr.  Wastell,  and  it  is  not 
natural  that  such  a  distinction  should  be  taken.  '*  My  object,"  says  the  testator, 
**  is  that  the  party  managing  the  concern,  whoever  he  may  be,  whether  Mr.  Wastell 
or  anybody  else,  shall  have  a  salary ;"  and  therefore  provision  is  made  accordingly. 
Consequently  I  do  not  think  there  is  much  in  that  argument.  But  there  is  another 
mode  of  meeting  that  argument,  which  is  this ;  there  are  various  charges  on  the 
property — on  the  proceeds.  First  of  all,  there  is  the  interest  of  the  mortgage ;  there 
are  the  annuities  to  be  deducted  out  of  it ;  and  it  is  a  possible  case  that  there  might 
have  been  no  surplus  at  all.  It  was  impossible  for  him  to  guard  against  all  contin- 
gencies; therefore  it  was  natural  he  should  have  said,  that  at  all  events,  if  the  profits 
fall  ever  so  low,  Mr.  Wastell  for  his  management  shall  have  a  fixed  salary.  That  I 
think  is  a  complete  and  satisfactory  answer  to  the  objection.  It  was  necessary 
to  guard  against  that  contingency — though  an  improbable  event,  still  it  was  a 
possible  event. 

Then  another  argument  urged,  I  think  by  Mr.  Tinney,  was,  that  the  greater  part 
of  these  debts  were  simple  contract  debts;  that  there  is  no  interest  payable  on  simple 
contract  debts ;  and  therefore,  that  the  tenant  for  life  might  refuse  to  pay  any  thing 
That  under  those  circumstances  creditors  might  come  upon  the  establishment,  insist 
on  payment  and  break  it  up ;  and,  therefore,  it  is  impossible  the  testator  should  have 
considered  those  debts  postponed  till  after  the  death  of  the  tenant  for  life.  The 
answer  to  that  is  this;  if  the  creditors  do  come  upon  the  concern,  the  trustees  will 
feel  it  their  duty  to  provide  for  the  payment  of  the  debts.  Probably  they  would 
Uiink  it  necessary  to  borrow  money  at  interest  to  satisfy  those  debts  in  order  to  keep 
the  establishment  alive  and  to  protect  it.  The  consequence  then  would  be,  that 
there  would  be  interest  payable  in  respect  of  money  so  borrowed,  and  the  payment 
of  that  interest  would  fall  on  the  tenant  for  life.  I  think  that  is  mere  machinery  in 
the  case,  and  does  not  at  all  affect  the  principle. 
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"  The  result  I  come  to  is  this ;  that  the  property  is  property  of  such  a  permanent 
character,  yielding  an  average  fixed  income  so  as  to  fall  withm  the  general  princifde 
and  rule  of  this  Court  with  respect  to  property  of  that  kind  as  between  a  tenant  for 
life  and  a  remainder-man,  and  I  think  there  is  nothing  in  the  will  affecting  this  gene- 
ral rule  as  to  that  disposition.  On  the  contrary^  according  to  my  view^  the  aigument 
tends  the  other  way.  On  looking  carefully  at  the  will,  it  rather  supports,  I  think, 
that  view  of  the  application  of  the  property  to  the  payment  of  debts  than  otherwise. 
I  think,  therefore,  as  far  as  relates  to  that  part  of  the  case,  the  decision  of  the  Vice- 
chancellor  was  right. 

Then  as  to  the  other,  it  appears  to  me  there  was  nothing  in  the  other  point  made, 
which  was  this  ;  that  the  trustees  should  be  responsible  for  what,  without  their  wilfal 
default,  might  have  been  collected.  I  believe  the  Vice-Chancellor  thought,  and  so  it 
appears  to  me,  that  there  was  nothing  to  support  a  case  of  that  description ;  and  that 
the  whole  merits  of  the  case,  as  it  appears  in  all  the  circumstances,  will  be  sufficiently 
answered  by  requiring  the  executors,  in  the  ordinary  and  usual  way,  to  account  for 
what  they  themselves  have  received,  or  what  has  been  received  by  any  other  person 
or  persons  on  their  account  and  for  their  use,  and  that  is  in  substance  and  effect 
the  decree  of  the  Vice-Chancellor.  I  affirm  that  decree.  Therefore  I  must  dismiss 
the  appeal,  and  of  course  with  costs. 

Both  appeals  dismissed  with  casts. 


THE  LORD  CHANCELLOR'S  COURT. 

March  8,  13,  16,  1844. 
Smith  v.  Henley,  (a) 

Lost  agreement — Payment  qf  stamp  duty  on  lost  agreement'— Secondary  evidence — Sj9ecifie  perform' 
anee  of  contract — Parol  agreement  in  part  performed — Costs, 

Where  an  instrument  has  been  lost,  the  general  rule  is  to  presume  that  it  was  duly  stampedf  and  the 
onus  qf  proving  the  contrary  lies  upon  the  party  who  objects  that  the  lost  docutnent  was  unstamped; 
but  where  circumstances  have  been  proved  which  raise  a  strong  presumption  that  the  agreement  was 
never  stamped^  the  burden  of  proving  it  to  hone  been  stamped  lies  upon  the  person  who  adduces 
secondary  evidence  of  the  lost  instrument. 

But  where  an  instrument  has  been  lost  and  is  proved  to  have  been  unstamped  at  the  time  of  the  ftwf, 
secondary  evidence  of  its  contents  will  not  be  received. 

Where  there  has  been  a  treaty  for  a  lease,  and  a  written  agreement  has  been  subsequently  entered  into 
between  the  parties,  the  party  seeking  to  enforce  the  agreement  cannot,  after  it  has  been  lost,  rely 
upon  the  treaty  and  a  part  performance,  as  a  parol  agreement  in  part  performed.  And  tf  the  same 
party  relies  upon  an  agreement  admitted  by  the  defendant's  answer,  such  an  admission  must  be  so 
distinct  and  clear,  that  the  Court  can  with  reasonable  certainty  make  out  the  terms  qfthe  contract 
it  is  asked  to  enforce. 

The  answer  may  be  read  as  to  questions  qf  costs,  but  evidence  not  used  at  the  hearing  cannot  be  looted 
at  for  that  purpose  on  the  appeal, 

THIS  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls ;  the  suit  was 
for  the  specific  performance  of  an  agreement  for  the  lease  of  a  house,  garden, 
and  paddock  at  Lampton,  in  the  county  of  Middlesex,  for  a  term  of  twenty-one 
years,  and  was  instituted  against  the  defendants,  Edward  Henley  and  Augustus 
Langdon,  the  personal  representatives  of  James  Ede,  the  lessor,  and  the  wife  of 
Henley,  who,  under  Ede's  will,  was  entitled  to  the  freehold  of  the  property  com- 
prised in  the  contract.  The  bill  also  asked  for  an  injunction  to  restram  the  defend- 
ants from  proceeding  with  an  action  of  ejectment  to  recover  possession  of  the 
property. 

The  case  made  by  the  bill  was  this :  the  testator,  Ede,  had  employed  Mr. 
Warren,  an  auctioneer,  to  let  the  property,  and  in  conseouence  of  an  advertisement 
which  had  appeared  in  the  newspapers,  announcing  that  the  premises  were  to  be  le^ 
with  a  reference  for  particulars  and  to  treat  to  Mr.  Warren,  the  plaintiff,  in  Feb- 

(a)  Reported  by  R.  G.  WEiroRD,  Esq.,  Barrister-at-law. 
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R»zy,  IMS,  applied  to  Werren,  who,  bj  letter  of  the  8tfa  of  the  same  month,  in-, 
ibmed  the  pUantiflT  that  the  rent  demanded  was  802.  a  year ;  after  which  an  inter- 
iriew  took  place  between  the  plainti£P  and  Warren,  when  an  agreement  was  drawn  np 
by  Warren,  and  it  was  signed  by  him  on  behalf  of  £de,  and  by  the  plaintiff  himself 
who  was  then  let  into  possession :  that  this  agreement  was  dated  in  the  month  of 
April,  1838,  and  thereby  Warren,  as  the  agent  of  James  £de,  agreed  to  grant  to  the 
plaintiff,  and  the  plaintiff  agreed  to  take,  a  Tease  of  the  premises,  comprised  in  certain 
printed  particalars,  for  the  term  of  twenty-one  years,  commencing  from  the  25th  of 
May,  1838,  and  determinable  at  the  end  of  the  first  seven  and  fourteen  years  of  the 
said*  term,  upon  notice  as  therein  mentioned,  at  the  yearly  rent  of  80/.,  payable 
quarterly ;  and  it  was  agreed  that  all  taxes  payable  up  to  the  commencement  of  the 
plaintiff's  term  should  be  cleared  by  the  said  James  Ede ;  that  the  plaintiff  should  have 
immediate  possession  of  the  premises,  and  that  a  lease  should  be  prepared  without 
delay  on  the  part  of  Ede,  and  duly  executed  by  him.  The  plaintiff  entered  into 
possession,  and  finding  some  repairs  necessary,  applied  to  Ede,  through  Warren,  upon 
the  subject,  when  Ede  wrote  and  signed  the  following  memorandum  or  authority: 
*'May  7th,  1838.  I,  James  Ede,  do  hereby  authorize  Mr.  William  Smith,  my 
tenant,  now  residing  in  my  house,  at  Lampton,  to  erect  a  new  staircase,  and  to  paint, 
paper,  and  put  all  the  buildings  in  tenantable  repair ;  and  also  to  erect  a  correspond- 
ing wood  fence  to  the  one  now  erected  in  the  front  of  the  house;  for  which  1  will 
allow  the  expenses  of  the  same  out  of  the  rent. — James  Ede."  On  receiving  the 
above  authori^,  the  plaintiff  properly  executed  the  repairs ;  but  on  the  plaintiff 
applying  to  Ede  to  execute  a  lease,  he  refused  to  do  so,  and  having  obtained  pos- 
session of  the  agreement  from  Warren,  declined  to  deliver  the  same  to  the  plaintiff^ 
or  to  give  him  any  counterpart  or  copy  thereof.  In  1838  Ede  left  England  for 
Guernsey,  where  he  resided  up  to  the  time  of  his  death,  in  1840. 

The  defendants  admitted  by  their  answer,  that  the  plaintiff  had  agreed  with 
Warren,  as  Ede's  agent,  for  a  lease  of  the  premises  for  a  term  of  twenty-one  years, 
determinable  as  in  the  bill  mentioned,  subject  to  some  provision  respecting  the  pad- 
dock; and  that  an  agreement  in  writing  was  executed  by  the  plaintiff  ana  by 
Warren,  for  a  lease  of  Uie  premises  to  be  granted  to  the  plaintiff,  but  that  they  could 
not  set  forth  at  what  time  the  same  was  signed,  or  what  were  the  terms  and  condi- 
tions of  such  agreement.  The  defendants  set  forth  in  their  answer  an  unexecuted 
memorandum  of  agreement,  in  Warren's  handvrriting,  which  had  been  given  by  him 
to  Famell,  Ede's  solicitor,  as  instructions  for  a  lease.  It  contained  a  description  of 
the  property,  and  stated  the  term  of  years,  but  a  blank  was  left  for  the  amount  of  the 
rent.  It  was  dated  in  March,  1838,  and  provided  that  the  rent  should  commence  on 
Lady. day  next  ensuing,  up  to  which  time  all  outgoings  were  to  be  paid  by  the  lessor. 
It  then  provided  that  the  plaintiff  should  forfeit  100/.  for  every  acre  or  part  of  an 
acre  of  the  paddock  belonging  to  Mrs.  Tryon,  comprised  and  described  in  the  agree- 
ment, which  he  should  break  up,  and  that  he  should  give  up  the  field  whenever  re- 
quired, he  being  allowed  an  abatement  of  his  rent,  at  the  rate  of  SOs.  an  acre  for  the 
laud  ffiven  up.  The  cost  of  the  lease  and  counterpart  was  to  be  paid  by  Ede  and 
tbe  plaintiff  in  equal  shares,  and  the  plaintiff  was  not  to  lop  or  fell  any  trees,  or  assign 
the  lease  to  any  person  without  Ede's  consent  in  writing.  The  plaintiff  was  to  be  at 
liberty  to  break  up  the  fields  comprised  in  the  agreement  which  were  the  property  of 
Ede,  upon  the  terms  therein  mentioned. 

Mr.  Famell,  who  had  acted  as  Ede's  solicitor,  was  examined  on  the  part  of  the 
plaintiff,  and  from  his  evidence  it  appeared  that,  in  April,  1838,  Ede  brought  to  him 
the  agreement  signed  by  Warren  and  the  plaintiff,  with  instructions  to  prepare  the 
necessary  lease  to  the  plaintiff;  that  the  agreement  remained  in  his,  Farneirs,  pos- 
session for  three  or  four  months,  when,  at  Ede's  request,  it  was  returned  to  him  ;  that 
when  the  agreement  was  so  returned  to  Ede,  he  said  he  had  taken  a  dislike  to  the 
plaintiff,  and,  if  he  could,  he  would  prevent  the  plaintiff  from  having  a  lease  of  the 
premises.  Soon  afterwards,  the  plaintiff  having  applied  to  Farnell  and  requested 
him  to  proceed  with  the  preparation  of  the  lease,  he  applied  to  Ede  for  the 
agreement,  when  he  said  he  had  not  got  it,  that  it  would  never  be  seen  again,  and 
teemed  to  intimate  that  he  had  destroyed  it.     Famell  ftirther  stated  that,  in  August 
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^1839,  he  met  Ede  at  Southampton,  when  he  instructed  him  to  prepare  a  lease  of  the 
premises  in  such  way  as  he  thought  fit,  but  that  he  was  to  first  employ  Warren  to 
survey  the  repairs  and  alterations^  and  see  that  they  had  been  properly  done  by  the 
plaintiff;  that  he  had  so  employed  Warren,  who  reported  that  the  repairs  and 
alterations  had  been  completed,  but  that  no  lease  was  ever  prepared,  the  papers  having 
been  soon  afterwards  taken  out  of  his  hands.  In  Warren*s  report,  which  was  contained 
in  a  letter  to  Famell,  dated  3rd  Jan.  1839,  he  recommended  that  an  allowance  of 
125^  in  respect  of  the  repairs  should  be  made  to  the  plaintiff  out  of  the  rent, 
which  he  referred  to  as  being  802.  a  year. 

On  cross-examination,  Mr.  Famell  stated  that  when  he  returned  the  memorandum 
to  Ede,  it  was  not  stamped. 

Mr.  Warren  was  also  examined  on  the  part  of  the  plaintiff,  and  he  stated  that  in 
the  beginning  of  the  year  he  was  employed  by  Ede  to  let  the  property,  and  on  the 
10th  of  February  he  verbally  agreed  to  let  it  to  the  plaintiff,  if  his  references 
were  satisfactory ;  and  on  inquiry,  having  found  that  such  references  were  satisfac- 
tory, he  drew  up  a  memorandum  of  agreement,  whereby  it  was  agreed  to  let  the  pre« 
xnises  to  the  plaintiff  on  a  lease,  for  seven,  fourteen,  or  twenty-one  years,  at  the  rent 
of  80/.  a  year ;  but  he  could  not  with  certainty  depose  whether  the  agreement  was 
signed  by  him  on  the  behalf  of  Ede,  and  also  by  the  plaintiff,  although  he  had  a 
faint  recollection  that  it  was  signed  by  himself  and  also  by  the  plaintiff.  Warren 
did  not  know  what  had  become  of  the  agreement,  and  that  the  last  time  he  saw  it 
was  on  the  occasion  of  delivering  it  to  Famell ;  that  the  agreement  was  short,  con- 
tained no  stipulations  respecting  covenants,  and  was  unstamped;  that  he  should 
have  referred  to  the  unsigned  agreement  given  by  him  to  Famell  as  instructions  for 
the  lease,  as  containing  the  provisions  intended  to  be  inserted  as  covenants  in  the 
lease.  He  thought  the  rent  of  80/.  too  low  if  the  expense  of  the  repairs  and  altera- 
tions made  by  the  plaintiff  was  to  be  borne  by  the  landlord. 

The  cause  was  heard  in  July,  1842,  before  the  Master  of  the  Rolls,  who  directed 
an  issue  to  try  whether  an  agreement  to  the  effect  alleged  in  the  bill  had  been  signed 
by  Warren,  as  the  agent  of  Ede,  and  by  the  plaintiff,  with  liberty  to  the  judge  to 
indorse  any  special  matter  on  theposlea.     From  that  decision  the  plaintiff  appealed. 

K,  Parker  and  Bacon,  for  the  plaintiff,  read  the  evidence  of  Famell,  in  order  to 
shew  that  the  memorandum  of  agreement  had  got  into  the  hands  of  Ede,  and  were 
about  to  give  parol  evidence  of  its  contents. 

Wakefield  and  Heathfield,  for  the  defendants,  objected  to  the  reception  of  such 
evidence,  as  the  agreement  itself  was  not  produced,  and  the  testimony  of  the  wit- 
nesses proved  that  it  had  never  been  stamped.  It  had  been  held,  in  Rippiner  v.  JVright 
(2  Barne.  &  Aid.  478),  that  where  an  unstamped  agreement  had  been  destroyed, 
no  parol  evidence  of  its  contents  could  be  given ;  and  that  even  though  it  had  been 
destroyed  by  the  wrongful  act  of  the  party  taking  the  objection.  The  Court  in  that 
case  observed,  *'  that  it  was  the  duty  of  the  parties  to  an  agreement  to  take  care, 
when  executed,  that  it  should  be  properly  stamped ;  and  it  was  one  of  the  risks 
dependent  upon  the  omission  to  do  this,  that  if  any  accident  happened  to  the  agree- 
ment  before  the  stamp  was  affixed  there  was  no  remedy  upon  it  whatever."  They 
also  referred  to  the  Stamp  Act,  d3  Geo.  3,  c.  184,  and  Hart  v.  Hart  (1  Hare,  1). 

The  counsel  for  the  plaintiff  then  referred  to  Bousfield  v.  Godfrey  (5  Bingham,  418), 
where  the  defendant  was  ordered  by  the  Court  to  produce,  for  the  purpose  of  being 
stamped,  a  copy  which  he  had  in  his  possession  of  an  agreement  which  he  had  lost  or  de- 
stroyed; and  the  defendant  was  there  precluded  from  setting  up  the  original  on  the  trial. 

The  LORD  CHANCELLOR.— If  there  was  in  this  case  a  copy  of  the  agree- 
ment, or  if  the  plaintiffs  witness  could  prove,  from  recollection,  the  precise  terms 
of  the  agreement  on  which  the  plaintiff  relies,  so  that  those  terms  might  be  taken 
down  and  produced  at  the  Stamp-office,  I  should  be  glad  to  act  upon  the  autho- 
rity of  the  case  of  Bousfield  v.  Godfrey;  but  nobody  seems  to  have  a  copy  of  the 
agreement,  and  the  witnesses  only  state  its  general  tenour,  but  not  the  contents  of  it. 

K,  Parker  and  Bacon,  for  the  plaintiff. — In  Hart  v.  Hart^  V ice-Chancellor 
Wigram  held,  that  the  onus  of  proving  that  the  instrument  was  not  stamped  lay 
upon  the  party  taking  the  objection ;  here  it  was  not  proved  that  the  agreemeni 
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had  not  been  stamped,  but  only  that  it  was  not  stamped  when  it  was  taken  out  o<^^ 
the  witness  Farnell  s  possession.  It  may  have  been  stamped  afterwards.  The  evi- 
dence of  Warren  a]one  is  suflBcient  to  enable  the  Court  to  make  a  decree  under 
which  the  Master  might  settle  the  terms  of  a  lease. 

The  LORD  CHANCELLOR.— The  onus  undoubtedly  lies,  in  the  first  instance^ 
vpon  the  party  taking  the  objection ;  and  the  Court  will  require  strict  proof  of  the 
fiict  of  the  absence  of  a  stamp  before  it  will  allow  the  objection ;  but  this,  like  all  other 
conclusions  of  fact,  is  matter  of  inference  from  the  circumstances  proved.  Here,. 
however,  the  onus  of  proving  that  the  agreement  was  stamped  is  thrown  upon  the 
plaintiff.  A  written  agreement  which  had  not  been  stampea  was  handed  to  Ede  to 
be  carried  into  effect.  Mr.  Ede  took  it  awa^  from  Famell,  and  it  is  proved  that  he, 
Ede,  wanted  to  get  rid  of  it.  Under  such  circumstances  it  cannot  be  supposed  that 
Ede  would  pay  a  penalty  to  procure  an  instrument  to  be  stamped  of  which  he  wanted 
to  get  rid.  I  am,  therefore,  compelled  to  come  to  the  conclusion  that  the  agreement  was 
aever  stamped.  Then  as  to  the  parol  agreement,  which  is  said  to  have  been  in  part  per- 
formed, that  was  clearly  only  in  the  nature  of  a  treaty.  The  parties  treat  together, 
and  their  agreement  is  reduced  into  writing  :  you  cannot,  under  such  circumstances^ 
proceed  upon  a  parol  agreement  in  part  performed.  It  is  clear  there  was  some 
agreement,  but  I  do  not  know  what  that  agreement  was.  It  is  clear  that  an  agree- 
ment in  writing  was  drawn  up  and  signed,  and  to  enforce  such  an  agreement  the 
plaintiff  muat  produce  it,  or  give  secondary  evidence  of  its  contents.  The  other  side 
say  that  the  original  was  not  stamped,  and  they  refer  to  Rippiner  v.  Wright y  in  the 
Court  of  King's  Bench,  to  shew  that  it  cannot  be  given  in  evidence  when  proved  to 
have  been  unstamped  when  destroyed.  It  is  true,  the  onus  of  proof  lies,  in  the  first 
instance,  on  the  party  objecting  that  the  instrument  is  not  stamped ;  but  here  they 
prove  that  it  was  not  stamped  when  it  was  in  the  hands  of  Famell,  or  when  taken 
away  by  Ede.  That  is  enough  to  throw  the  onus  on  the  plaintiff  to  prove  that  it 
was  stamped.  The  general  rule  is,  that  a  lost  instrument  is  assumed  to  have  been 
duly  stamped,  unless  the  contrary  is  shewn;  here  that  is  shewn.  In  Harty,  Hari^ 
the  Vice-Chancellor  lays  down  the  rule,  that  an  unstamped  agreement,  though  proved, 
is  not  evidence.  Here  it  is  proved  that  Ede  wished  to  put  an  end  to  the  agreement, 
and  took  it  away  to  prevent  its  being  in  force.  I  come  to  the  conclusion  that  it  never 
was  stamped,  and  I  am,  therefore,  in  the  same  position  as  the  case  in  the  King's 
Bench.  I  do  not  think  the  Court  has  any  thing  to  do  with  the  question  of  stamp ;  it 
is  a  positive  law  of  revenue.  You  may  stamp  a  copy,  and  then  give  evidence  of  its 
contents. 

March  15. 

The  LORD  CHANCELLOR.— Have  you  any  cases  in  which  stamped  copiea 
have  been  received  in  evidence  ?  I  may  direct  the  cause  to  stand  over  to  have  an 
instrument  stamped.  If  Mr.  Warren  can  only  state  the  substance,  it  can  be  read  as 
a  copy ;  then  he  must  be  examined  to  state  what  the  agreement  was. 

Bacon. — Mr.  Warren  states  that  it  was  a  lease  for  seven,  fourteen,  or  twenty-one 
years,  and  the  amount  of  rent  is  proved ;  the  other  provisions  might  be  settled  by  the 
Master.  Courts  of  Equity  go  further  than  Courts  of  Law  in  admitting  secondary 
evkience  of  the  contents  of  a  document  when  the  original  is  not  to  be  found ;  and 
particularly  where  the  original  has  been  destroyed  by  the  party  bound  by  it.  (Sanson 
^^•Ranuaif,  2  Vernon,  561 ;  Cookes  v.  HeUier,  i  Yesev,  sen.  234 ;  Sayer  v.  Price^  1 
Vesey,  sen.  232;  Whitfidd  v.  Fatmet,  1  Vesey,  sen/387— 889;  Cok  v.  Gibson,  1 
Vesey,  sen.  503 ;  SlaUerley  v.  Pooley,  6  Meeson  &  Welsby,  664.)  In  cases  of  fraud, 
this  Court  will  give  relief  against  the  express  words  of  the  Ship  Registry  Act  and 
the  Statute  of  Frauds,  both  of  which,  like  the  Stamp  Act^  are  founded  upon  public 
policy.    (Mestaer  v.  Gillespie,  11  Vesey,  621.^ 

The  LORD  CHANCELLOR.— -I  cannot  overcome  the  difficulty  arising  out  of 
the  Stamp  Act.  The  legislature  says  instruments  shall  not  be  received  in  evidence 
when  unstamped.  The  only  question,  as  i^  appears  to  me,  is,  whether  it  is  proved 
that  this  document  was  not  stamped.  I  shall  require  very  strict  proof.  I  must  be 
satisfied  that  it  has  not  been  stamped.     The  onus  rests  on  the  defendant  to  prove  it 
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ijot  stamped ;  but  unleis  the  Dlaintiff  can  prove  his  agreement^  or  give  a  copy  or 
parol  evidence  of  its  conlentSy  how  can  it  be  enforced  ? 

Bacon. — We  relv  on  the  admission  of  the  agreement  contained  in  the  defen- 
dant's  answer.  The  bill  stated  a  parol  agreement  as  well  as  a  written  one,  and  as 
the  former  was  admitted  by  the  answer^  which  did  not  setup  the  Statute  of  Frauds, 
that  was  sufficient  to  entitle  them  to  a  decree.  {HuddUston  v.  Briscoe,  II  Yes.  535b) 
The  LORD  CHANCELLOR.— What  is  relied  on  as  a  parol  agreement  is  a 
mere  treaty;  where  a  parol  agreement  is  followed  by  one  m  writing,  the  latter 
supersedes  the  former,  and  constitutes  the  only  agreement  between  the  parties. 
Wakefidd,  in  reply. 

The  LORD  CHANCELLOR.— There  was  some  agreement  relating  to  a  house 
and  a  piece  of  land,  but  the  terms  do  not  appear.  It  must  be  made  out  beyond 
reasonable  doubt  that  the  agreement  was  not  stamped,  in  order  that  the  objection 
should  prevail.  Now,  what  is  the  evidence?  When  the  agreement  was  last  in 
Mr.  Farneirs  possession  it  was  not  stamped ;  Ede  received  it  from  him,  and  when 
he  had  received  it,  Ede  said  the  plaintiff  should  never  see  it  again  ;  it  is,  therefore, 
impossible  to  presume  that  he  intended  to  get  the  agreement  stamped,  and  I  cannot 
come  to  the  conclusion  that  he  took  it  to  be  stamped.  Then  I  must  conclude 
that  it  never  was  stamped,  and  if  so,  a  copy  of  its  contents  cannot  be  given  in 
evidence.  The  plaintiff  is,  therefore,  driven  to  rely  on  the  admissions  in  the 
defendant's  answer,  and  if  I  can  make  out  an  agreement  from  the  answer  with 
reasonable  certainty,  that  would  be  conclusive.  But  the  defendant's  admissions  are 
too  vague  and  uncertain,  and  I  should  not  be  justified  in  decreeing  a  specific  per- 
formance  upon  those  admissions. 

Wakefidd  asked  that  the  bill  might  be  dismissed  with  costs,  including  the  coat» 
of  the  suit  as  well  of  the  appeal,  and  insisted  that  the  defendant  was  entitled  upon 
the  merits  to  the  costs  of  suit,  as  appeared  by  the  evidence  in  the  cause.  To  the 
costs  of  the  appeal  the  defendant  was  also  entitled  under  the  ordinary  rule  as  the 
successful  party. 

The  LORD  CHANCELLOR.— As  you  have  relied  on  the  objection  of  want  of 
stamp,  and  the  case  has  been  decided  upon  that  ground,  and  as  Ede,  the  person  the 
defendants  represent,  had  said  that  the  plaintiff  should  not  have  the  agreement, 
there  muse  be  no  costs.  If  the  defendant  will  waive  the  objection  as  to  the  stamp, 
the  case  may  be  heard  upon  the  merits.  How  can  the  defendant  have  the  costs  of 
the  appeal  when  it  was  his  fault  that  the  same  objection  was  not  taken  at  the  Rolls? 

Wakefidd  then  proposed  to  read  the  cross-examination  of  Mr.  FarneU,  the  solicitor,, 
to  shew  misconduct  on  the  plaintiff's  part. 

The  LORD  CHANCELLOR. — You  cannot  read  the  cross-examination  of  a 
witness  before  his  examination  in  chief  has  been  used.  I  have  always  understood 
that  the  answer  might  be  read  with  a  view  to  costs,  but  I  never  understood  that 
evidence  might  be  so  read.  I  never  heard  the  attempt  made  before.  The  objection 
arises  from  a  mere  accident ;  Ede  abstracted  the  agreement  and  prevented  the  other 
party  from  stamping  it.  If  the  defendant,  instead  of  insisting  upon  the  objection 
of  want  of  stamp,  had  allowed  the  merits  to  be  gone  into,  he  might,  perhaps,  have 
satisfied  me  that  he  was  entitled  to  have  the  bill  dismissed  with  costs ;  but,  having 
asked  for  the  decision  of  the  Court  upon  a  point  which  is  wholly  independent 
of  the  merits,  it  is  not  right  that  he  should  now  be  allowed  to  open  the  whole  upon 
the  question  of  costs.  I  never  heard  that,  afler  the  case  was  disposed  of,  a  party- 
had  a  right  to  go  into  all  the  evidence,  read  and  unread,  upon  the  question  of  costs  ; 
and  no  evidence  relating  to  the  merits  has  hitherto  been  read.  Considering,  there- 
fore, the  point  on  which  the  decision  proceeds,  and  which  is  all  I  know  of  the  case, 
I  am  of  opinion  that  the  bill  must  be  dismissed  without  costs.  There  can  be  na 
question  about  the  costs  of  the  appeal,  for  I  have  varied  the  decree  pronounced 
below ;  therefore  both  the  appeal  and  the  bill  must  be  dismissed  without  costs. 
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Hawkins  v.  Woodoate  and  OTHBRs.(a) 

CBfunmUforrtpurckaae  of  an.  anwintift  eotuiruetion  of^Bleetion,  inpunumiee  of  covenant ,  to  take 
policy  qfatiurance  on  iife  qf  grantor  ofamnmty — Notice  qf  election — Time, 

A%  enmUty-deed  contained  a  striatum /or  the  repurchaee  qfthe  anmuity  by  the  grantor  at  a  certain 
price,  iqMm  his  giving  one  calendar  month's  notice  qf  his  intention  so  to  do  .•  and  that,  if  the  onnttt- 
imt  thould  effect  any  policies  qf  assurance  on  the  life  of  the  grantor  {which  he  was  to  be  at  liberty 
to  do)f  he  would,  upon  notice  given  by  the  grantor,  "  at  the  time  of  such  repurchase,"  qfhis  elee^ 
iim  to  take  the  policies  so  tffected,  assign  to  him  "  any  policy  or  policies  which  might  be  then 
Hsted  in"  the  annuitant.  Policies  were  accordingly  Reeled,  and  the  grantor  qf  the  (mnuity  having 
fkfen  the  month's  notice  qfhis  intention  to  repurchase  at  the  expiration  thereqf,  and  having  also  at 
the  same  time  given  notice  qf  his  election  to  take  the  policies:  Held,  that  the  grantor  had  apro^ 
ipeeiive  interest  in  the  policies  under  the  deed;  and  that  the  annuitant  could  not,  qfter  the  notice 
end  before  the  day  for  completing  the  repurchase,  surrender  the  policies  at  the  assurance  office  for 
his  own  benefit ;  hit  that  he  was  under  no  obligation  to  keep  them  on  foot  by  paying  the  premiums. 

THIS  was  a  suit  instituted  by  the  grantor  of  an  annuity  to  obtain  an  assignment 
to  him  of  two  policies  of  assurance  effected  on  his  life  by  the  annuitant,  to 
which  the  grantor  claimed  to  be  entitled,  under  and  by  virtue  of  a  clause  in  the  deed 
of  annuity,  providing  for  the  repurchase  thereof  on  certain  terms. 

George  Hawkins,  the  plaintiff,  by  indenture  bearing  date  the  2nd  of  December^ 
1825,  in  consideration  of  2,500/.,  sold  to  Richard  Drew  an  annuity  of  3(>5/.  19s.  2d., 
for  the  term  of  ninety-nine  years,  if  plaintiff  should  so  long  live ;  and  for  se- 
curing payment  thereof,  assigned  to  trustees  certain  hereditaments,  stocks,  funds, 
&c.  in  die  said  indenture  mentioned.  This  deed  contained  a  covenant  by  the  plain- 
tiff for  facilitating  the  effecting  assurances  upon  his  life  by  and  at  the  expense  of 
Drew,  to  the  extent  of  2,500/.,  and  for  payment  of  such  additional  premiums  as 
might  be  advanced ;  and  contained  also  a  proviso  for  enabling  the  plaintiff,  at  any 
time  after  ihe  expiration  of  five  years  from  the  date  thereof,  to  repurchase  the 
smiuity,  upon  giving  three  months'  notice  in  writing  to  Drew,  and  upon  paying  to  him 
the  sum  of  2,500/.  and  all  arrears*  Drew  then  effected  an  assurance  on  the  life  of 
the  plamtiff  with  the  Sun  Life  Assurance  Society  for  the  sum  of  1^000/.,  and  another 
with  the  Crown  Life  Assurance  Society  for  1,500/.  By  an  indenture  bearing  date 
the  17th  October,  1827,  the  annuity  was  assigned,  and  by  another  indenture  of 
even  date  the  policies  were  transferred,  to  Edward  Chapman  Bradford. 

The  annuity  having  fallen  into  arrear,  and  the  funds  upon  which  it  was  charged 
(Hoving  insufficient  for  the  payment  of  this  and  of  a  second  annuity,  and  other  in- 
Gombrances  thereon,  and  disputes  having  in  consequence  arisen  between  the  incum- 
brancers, the  plaintiff,  and  the  trustees  of  his  marriage  settlement,  respecting  the 
priority  of  the  several  incumbrances,  the  party  then  entitled  to  the  second  annuity 
instituted  a  suit  against  £.  C.  Bradford,  the  plaintiff,  and  the  other  parties  interestecl, 
pendbg  which  a  sum  of  4,945/.  14s.  7d.,  dividends  on  the  trust  fund  applicable  to 
the  payment  of  the  annuity,  was  received  and  retained  by  the  trustees  of  the  settle- 
meat.  To  put  an  end  to  all  differences,  it  was  agreed  that  this  sum,  though  less 
than  the  arrears  due,  should  be  divided  between  the  two  annuitants  in  the  propor- 
tions of  1,500/.  and  3,445/.  14s.  7d.,  and  that  they  should  thereupon  assign  their 
respective  annuities,  and  all  arrears  thereof,  and  all  benefit  and  advantage  of  the 
securities  for  the  same,  to  trustees  upon  trusts,  of  which  one  was  to  pay  to  £.  C. 
Bradford  an  annuity  of  215/.  ]9s.  2a.  Accordingly,  hj  an  indenture  bearing  date 
the  23rd  of  August,  1839,  the  annuities  and  securities  were  assigned  to  James 
Weston,  £.  H.  Richards,  and  W.  S.  Cookson ;  and  by  another  indenture  of  even 
<bte  it  was  declared  that  the  said  J.  Weston,  £.  H.  Richards,  and  W.  S.  Cookson 
should  stand  possessed  thereof,  upon  trust,  amongst  other  things,  to  pay  to  £.  C. 
Bradford  an  annuity,  during  the  life  of  the  plaintiff,  of  215/.  19s.  2d.  as  and  from 
the  5di  dav  of  July  then  last.  And  it  was  thereby  provided  that  the  proviso  for 
enabling  the  plaintiff  to  repurchase  the  annuity  granted  by  the  deed  of  the  2nd 
(a)  Reported  by  J.  Macaul4Y,  Esq.,  Barrister-al-law. 
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December,  1825,  should  cease  and  determine ;  and  that  **  in  case  the  said  George 
Hawkins,  at  any  time  hereafler  during  the  continuance  of  the  said  annuity  of 
215/.  19s.  2d.,  shall  be  minded  and  desirous  to  repurchase  the  same  annuity,  and 
of  such  his  mind  and  intention  shall  give  one  calendar  month's  notice,  in  writing,  to 
tlie  said  E.  C.  Bradford,  his  executors,  administrators,  or  assigns^  and  shall,  at  the 
expiration  of  such  notice,  pay,  or  cause  to  be  paid^  unto  the  said  E.  C.  Bradford,  hii 
executors,  administrators,  or  assigns,  the  sum  of  2,500/.,  together  with  all  arrears  of 
the  said  annuity  of  215/.  19s.  2d.  then  due,  and  the  proportionable  part  of  the  grow- 
ing payment  thereof,  computed  to  the  time  of  such  repurchase,"  together  with  costs, 
&c.,  then  £.  C.  Bradford  would  accept  the  sum  of  2,500/.  in  full,  for  the  price  or  con- 
sideration of  the  repurchase  of  the  annuity  of  215/.  19s.  2d.,  and  it  should  thereupoa 
cease  and  determine.  '*  And  in  case  the  said  G.  Hawkins  shall  at  any  time  repur- 
chase the  said  annuity  of  215/.  198.  2d.  under  the  proviso  hereinbefore  contained, 
and  shall,  at  the  time  of  making  such  repurchase^  by  notice  in  writing  to  the  said  £. 
C.  Bradford,  his  executors,  administrators,  and  assigns,  elect  to  take  the  policy  or 
policies  hereinafter  mentioned,  but  not  otherwise,  he,  the  said  E.  C.  Bradford, 
will  assign  and  make  over  unto  the  said  G.  Hawkins  any  policy  or  policies  of 
assurance  upon  the  life  of  the  said  G.  Hawkins,  which  may  then  be  vested  in  the  said 
E.  C.  Bradford,"  that  might  have  been  effected  in  respect  of  the  annuity  of 
S65/.  19s.  2d.,  or  of  215/.  19s.  2d. ;  provided,  nevertheless,  that ''  it  shall  not  be  in  any- 
wise incumbent  on  the  said  E.  C.  Bradford  to  effect  or  renew  or  keep  on  foot  any 
such  policy  or  policies  as  aforesaid,  or  at  any  time  after  the  completion  of  such  re- 
purchase as  aforesaid,  without  such  election  being  made  by  the  said  G.  Hawkins  tM 
aforesaid,  to  assign  or  make  over  the  same  to  the  said  G.  Hawkins." 

E.C.Bradford  died  on  the  1 2th  November,  1843,  having  appointed  by  his  will 
the  defendants,  Henry  Arthur  Woodgate,  Richard  Hardinge,  and  William  Wood- 
gate,  his  executors,  who  proved  his  will  and  are  now  his  legal  personal  represen- 
tatives. 

The  plaintiff  being  desirous  of  repurchasing  the  annuity  of  215/.  19s.  2d.,  and  of 
taking  an  assignment  of  the  two  policies,  on  the  18th  of  May  last  served  a  notice 
on  the  defendants  to  the  effect  that  he  was  minded  to  repurchase  the  annuity,  and 
that  he  thereby  elected  "  to  take  the  policies  of  assurance  now  vested  in  you,  as  the 
executors  of  the  said  E.  C.  Bradford."  For  that  purpose,  he  deposited  in  the  hands 
of  Messrs.  Clayton  and  Cookson,  his  solicitors,  the  sums  of  2,500/.  and  79/.  15s.  7d., 
the  proportionable  part  of  the  growing  payment  of  the  annuity  up  to  the  18th  May 
last.  The  defendants  then  conceiving  they  had  a  right,  any  time  previous  to  the 
actual  completion  of  the  purchase,  to  surrender  the  policies,  and  being  fortified  in 
that  opinion  by  the  opinion  of  counsel,  proposed  to  the  assurance  offices  respectively 
to  take  the  two  policies  at  the  respective  sums  of  355/.  and  389/.  7s.  lid,  their 
estimated  value,  which  they  agreed  to  do.  Upon  this  coming  to  the  knowledge  of 
the  plaintiff,  he  filed  his  bill  on  the  13th  May,  to  restrain  them,  and  to  oblige  them 
to  assign  the  policies  to  him  on  payment  of  the  sum  of  2,579/.  5s.  7d.  for  the  repur- 
chase of  the  annuity  and  the  proportionable  part  of  the  growing  payment  thereof. 
An  injunction  having  accordingly  been  obtained,  the  defendants  applied  for  its  dis- 
charge, on  the  ground  that  its  continuance  (unless  on  terms)  would  prevent  them 
from  raising  the  question,  whether  they  were  not  at  liberty,  at  any  time  before  the 
repurchase  should  have  been  actually  made,  to  surrender  the  policies  or  dispose  of 
them  in  any  other  manner  for  the  beneBt  of  their  testator's  estate,  inasmuch  as  the 
day  for  repurchasing  would  arrive  before  the  cause  could  be  heard ;  and  the  Court 
thereupon  made  an  order,  in  accordance  with  an  agreement  entered  into  between 
the  parties,  without  prejudice  to  any  question  in  the  cause,  directing  the  plaintiff  to 
pay  800/.  into  court,  to  cover  the  estimated  value  of  the  policies  (744/.  7s.  lid.)  and 
the  costs  of  the  suit,  and  directing  the  defendants  thereupon  to  assign  the  policies 
to  the  plaintiC    The  cause  now  came  on  for  argument  on  bill  and  answer. 

Kindersley  and  Bates^  for  the  plaintiff*. — ^The  whole  question  in  the  cause  comes  to 
this,  whether,  after  notice  and  befone  the  day  on  which  the  repurchase  was  to  be 
completed,  the  defendants  were  at  liberty,  on  the  fair  construction  of  the  terms  of 
the  deed  of  the  23rd  of  August,  1839,  to  surrender  the  policies  of  assurance  for  the 
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benefit  of  their  testator's  estate.  The  language  of  the  proviso  is, — if  the  plaintifF 
<<  shall,  at  the  time  of  making  such  repurchase,  elect  to  take/'  &c.,  **  the  said  £.  C. 
Bradford^  &c.  will  assign  any  policy,  &c.  which  may  be  then  vested,"  &c.  This 
stipulation,  it  is  contended,  recjuires  the  notice  of  election  to  take  the  policies  to  be 
given  at  the  time  of  the  repurchase  of  the  annuity,  and  provides  for  the  assignment 
of  those  policies  only  which  may  be  then  vested  in  Mr.  Bradford  or  his  executors; 
The  defendants,  therefore,  think  that,  had  they  surrendered  the  policies  before  the 
18th  of  May,  as  they  had  agreed  to  do,  they  would  have  committed  no  violation  of 
the  provisions  of  the  deed.  If  this  view  of  the  subject  were  correct,  the  clause  in 
question  would  be  entirely  neutralized,  and  the  efiect  would  be  to  make  the  instru- 
ment absolute  nonsense.  In  every  case  in  which  it  would  be  beneficial  to  himself, 
the  annuitant  would,  of  course,  surrender  the  policies,  and  the  stipulation  to  assign 
them  to  the  plaintifi^  would  be  virtually  inoperative.  But  this  could  not  have  been  the 
intention  of  the  parties ;  for  the  very  introduction  of  the  clause  is  a  proof  that  they 
intended  it  to  have  some  operation,  and  in  the  view  of  the  case  taken  by  the  other 
side  it  can  have  none.  The  construction  contended  for  would  be  a  monstrous 
violation  of  the  rule  of  this  court,  that  the  intention  of  the  parties  to  an  instrument  is 
to  govern  in  carrying  out  its  provisions,  and  it  cannot,  therefore,  be  supported.  The 
plaintiff,  by  the  stipulation,  has  acquired  an  interest  in  the  policies,  of  which  he 
cannot  be  deprived ;  and,  upon  the  payment  of  the  2,579^.  5s.  7d.  was  entitled  not 
merely  to  the  repurchase  of  the  annuity,  but  to  the  assignment  of  the  policies. 

rum^ and  Bacon,{6T  the  defendants. — By  the  indenture  of  the  2nd  of  December, 
1825^  the  annuity  in  question  was  grantea  to  Richard  Drew,  and  the  repurchase 
thereof  by  the  plaintiff,  the  grantor,  was  provided  for  in  the  same  deed.  Soon 
ailer,  the  annuity  was  assigned  by  Drew  to  Bradford  for  valuable  consideration,  as 
were  also  the  policies  effected  on  the  plaintiff's  life  by  Drew,  to  the  amount  of 
2,500/.  Now,  had  the  transactions  ended  there,  the  policies  were  and  would  still 
have  remained  in  Bradford's  possession,  for  his  own  absolute  use  and  benefit.  That 
being  the  situation  of  the  parties  on  the  23rd  of  August,  1839,  when  the  deed  of 
arrangement  was  executed,  the  question  we  have  to  consider  is,  whether  the  absolute 
title  of  Bradford  is  or  is  not  displaced  by  the  contract  contained  in  that  deed.  Now, 
the  deed  in  question  is  one  of  arrangement,  one  by  which  the  plaintiff  is  permitted 
to  escape  from  his  former  liabilities  in  respect  of  arrears,  and  by  which  the  original- 
annuity  itself  is  given  up  by  Bradford  for  another  of  considerably  less  amount ;  the 
benefit  is,  therefore,  all  on  the  plaintiff's  side,  and  Bradford  derived  no  advantage 
from  the  contract,  but  the  contrary.  No  benefit,  therefore,  ought  to  be  given  to 
the  plaintiff,  but  such  as  appears  on  the  face  of  the  deed  ;  and  it  being  a  mere  dry- 
contract,  and  the  question  being  what  is  its  effect,  the  construction  should,  if  pos- 
sible, be  in  favour  of  Bradford  rather  than  the  plaintiff,  who  is  the  gainer.  If  it  had 
been  intended  by  the  parties  to  the  deed  that  the  plaintiff  should  become  entitled 
to  the  policies,  why  was  not  the  clause  respecting  them  inserted  in  the  proviso  for 
repurchase  ?  This  has  not  been  done,  and  from  the  severance  of  them,  therefore,  the 
inference  is,  that  it  was  not  the  intention  of  the  parties  that  there  should  exist  any 
such  right  as  that  contended  for  on  the  part  of  the  grantor.  But  it  is  said  that,  having 
by  his  notice  declared  his  election  to  take  the  policies,  the  plaintiff  is  thereupon  entitled 
to  demand  them.  Where  do  you  find  any  thing  to  that  effect  in  the  deed  ?  The  right  of 
the  plaintiff,  according  to  the  express  terms  of  the  deed,  was  to  accrue  at  a  fixed  periodic, 
which  has  not  yet  arrived,  and  upon  the  performance  of  an  act  which  has  not  yet  beenr 
performed ;  for  it  was  only  at  the  time  of  the  repurchase,  that  is,  at  the  time  of  the 
payment  of  his  purchase-money,  that  he  was  to  be  entitled  to  such  policies  as  Ihen 
existed,  and  he  was  not  to  be  entitled  even  then  unless  at  that  very  time  he  made 
his  election.  And  this  view  of  the  case  is  confirmed  by  the  proviso  that  fol]ows> 
viz.  <*  It  shall  not  be  incumbent  on  £.  C.  Bradford  to  keep  on  foot  any  such  policy, 
nor,  after  the  repurchase  without  such  election  being  made,  to  assign  the  same  to 
the  plaintiff."  But  it  is  said  the  effect  of  the  notice  was  to  entitle  the  plaintiff  toi 
the  policies,  though  it  was  given  previously  to  the  day  on  which  the  repurchase  was 
to  be  completed.  If  this  were  the  case,  then  it  would  follow  that,  immediately  upon 
notice  being  given,  an  obligation  would  be  imposed  on  Bradford  to  keep  up  the 
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policies  for  the  plaintiff's  benefit,  and  be  would  be  a  trustee  of  them  for  him.  If 
then  the  notice  should  be  given  a  few  days  before  the  premiums  on  the  policies 
became  due,  Bradford  would  be  under  an  obligation  to  pay  the  assurance  out  of  his 
own  moneys  for  the  benefit  of  the  plaintiff,  and  if  the  plaintiff  should  afterwards 
abandon  his  notice,  still  Bradford  would  have  thereby  been  prevented  from  droppiog 
the  policies,  if  so  inclined.  So  that  the  effect  would  be  to  give  the  plaintiff  the 
benefit  of  Bradford's  payments  de  anno  in  annum,  and  deprive  the  latter  of  his 
right  to  drop  the  policies,  contrary  to  the  express  terms  of  the  provigo,  whieh 
gays  it  shall  not  be  incumbent  on  him  to  keep  them  on  foot.  Suppose  the 
plaintiff  had  died  in  the  meantime  between  the  service  of  the  notice  and  the 
day  of  completing  the  repurchase,  would  his  representatives  have  been  entitled  to 
the  policies?  There  is  no  such  contract.  Ag»n^  it  is  said  that,  according  to 
our  view  of  the  case,  the  provisions  of  the  deed  would  be  inoperative.  But  they 
may  have  been  intended  to  apply  to  a  case  where  the  policies,  at  the  period  of  the 
repurchase,  being  of  no  value  to  Bradford,  the  plaintiff  might  be  desirous  of 
keeping  them  on  foot  for  his  own  benefit,  in  order  to  prevent  the  necessity  of 
taking  out  fresh  policies  at  a  later  period  of  life,  and  of  course  at  an  advanced 
premium.  In  no  case,  however,  is  it  intended  by  the  deed  that  he  was  to  de- 
rive a  profit  from  what  Bradford  might  turn  to  his  own  advantage.  Suppose  the 
policies  had  been  taken  out  with  the  Equitable  Insurance  Society,  and  had  risen 
in  value,  as  thejr  well  might  do,  to  an  amount  sufficient  to  pay  the  price  of  the 
repurchase,  can  it  be  contended  that  it  was  the  intention  of  the  parties  to  the 
deed  that  the  plaintiff  might  serve  notice  in  such  a  case  to  repurchase,  and  then 
demand  an  assignment  of  the  policies  so  increased  in  value  by  the  payments  of  Bnul- 
ford,  and  with  the  proceeds  thereof  pay  his  purchase-mone^  and  get  rid  of  the 
annuity  ?  Surely  not.  The  true  construction  is,  that  if  notice  should  be  given,  on 
the  day  of  the  completion  of  the  repurchase,  of  the  plaintiff's  election  to  take  sny 
policies  which  should  be  then  existing,  then  that  he  should  be  entitled  to  an  assign- 
ment of  them ;  and,  as  none  were  (or  would  have  been)  so  existing,  none  can  of 
course  be  assigned. 

Kindersley,  in  reply,  was  not  heard. 

The  Master  of  the  Rolls. — By  the  deed  of  August,  1839,  provision  was  made, 
amongst  other  things,  for  payment  of  a  portion  of  the  arrears  of  an  annuity  granted 
bv  the  plaintiff^  to  which  Bradford  was  then  entitled ;  and  also  for  the  payment  there- 
aner,  by  the  plaintiff,  of  an  annuity  of  less  amount  than  the  former,  in  lieu  thereof. 
It  was  also  thereby  stipulated  that  the  premiums  on  the  policies  of  assurance  then 
existing,  or  thereafter  to  be  effected  on  the  life  of  the  plaintiff,  and  all  increase  of 
such  premiums,  should  be  paid  by  Bradford  out  of  his  own  moneys.  Then  comes 
the  proviso  on  which  the  question  arises.  [His  Lordship  read  it. J  Firsts  it  must 
be  aidmitted,  Bradford  was  under  no  obligation  to  make  payments  on  the  policies  in 
question,  nor  to  keep  them  on  foot  at  all ;  and  secondly,  the  plaintiff  had  a  prospec- 
tive interest  in  the  policies,  which,  though  liable  to  be  defeated  by  their  heiog 
dropped,  nught  afterwards  gain  him  a  right  to  their  possession.  The  plaintiff  being 
desirous  of  repurchasing  the  annuity,  apprizes  the  defendants  that  he  intended  to  do 
so,  and  at  the  same  time  gives  them  notice  that  he  elected  to  take  the  policies. 
That  notice  did  not  alter  the  contract  between  the  parties ;  it  did  not  impose  anj 
obligation  not  before  existing ;  but  it  did  apprize  the  defendants  that  the  plaintii^ 
intended  to  claim  the  prospective  interest  to  which  he  was  entitled  by  the  terms  of 
the  contract.  But  the  defendants  say,  notwithstanding  this  prospective  interest  of 
the  plaintiff  in  the  policies,  '<  we  have  a  right  to  surrender  them  for  the  benefit  of  oar 
testator's  estate."  I  am  at  a  loss  to  know  on  what  reasonable  construction  this  vss 
to  be  done.  They  had  not  at  any  time  a  right  to  surrender  for  valuable  consideration ; 
they  had  only  a  right  to  say  they  would  not  keep  up  the  policies  any  longer,  and  so 
to  Jet  them  drop ;  but  that  is  a  very  different  thing  from  denying  to  the  plaintiff  the 
prospective  interest  for  which  he  contracted^  and  thereby  deriving  profit  to  their 
testator's  esUte.  It  was  said  that  the  right  to  elect  related  to  the  time  of  completing 
the  repurchase ;  but  if  that  were  so,  the  day  for  completing  might  have  arrived,  the 
conveyance  been  prepared,  and  the  parties  just  ready  to  sign  it;  and  the  defendants 
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migbt  then  have  surrendered,  and  so  defeated  the  plaintiff's  rights  under  the  contract. 
The  plaintiff  could  not  repurchase  the  annuity  without  giving  notice,  and  immediately 
thereupon  the  transactions  respecting  the  repurchase  of  which  were  to  issue  in  the 
oonTejance,  commenced,  and  the  right  to  take  the  policies  was  thereby  determined, 
tod  aiier  that  the  defendants  had  no  rif^ht  to  surrender.  It  is  to  be  remembered 
also  that  Bradford  had  stipulated  to  receiTe  the  original  purchase*money  in  full,  for 
the  annuity.  It  is  dear  the  plaintiff  has  a  right  to  have  the  policies  assigned  to  him. 
Hie  defendants  having  acted  under  advice,  I  have  some  doubt  as  to  the*  costs. 
Declare  the  plaintiff  entitled  to  the  policies,  and  to  have  them  assigned. 

The  asngmmerU  to  be  settled  by  the  Master  if  the  parties  d^er.  The  monies 
jmidinto  Court  to  be  paid  to  the  plaintiff^.  The  defendants  to  pay  the  costs 
of  the  suii  out  of  their  testator's  estate. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

July  6,  1844. 

William  James,  William  Jenkisok,  and  Catharine,  his  Wife,  and  Hunter 
Todd  (all  since  deceased),  in  behalf  of  themselves  and  all  others  the  Nephews 
and  Nieces  of  the  first  degree  to  Mart  Kranen,  Widow,  deceased,  Plaintiffs,  v. 
Robert  Smith,  Charles  White,  Emma  White,  and  Juliana  White, 
in&nts,  by  the  said  Charles  White,  their  Father  and  Guardian ;  William 
Evans,  James  Richard  Walker,  and  Alithea,  his  Wife,  John  James, 
Elizabeth  Jambs  (all  since  deceased),  William  Jambs,  John  Mitford,  and 
Robbrt  Mitford  (the  latter  since  deceased),  late  infants,  by  John  Mitford, 
their  Guardian,  Defendants. — By  Original  Bill. 

and 

William  James,  Plaintiff,  v.  Thomas  Price,  David  Langton,  Hugh  Lewis 
(since  deceased),  Richard  Watt  Walker,  Margaret  James,  Henry  11. 
Reynolds,  the  younger^  Jos.  William  Thrupp,  John  Mitford,  William 
Jennison,  the  younger,  and  James  Todd,  Defendants. 

AND 

The  said  William  James,  Plaintiff,  v,  Robert  Wheatley  Lumley,  Defendant. 
—By  Bills  of  Revivor,  {a) 

Wm,  eomtrueiion  of— Whether  **nephew»  and  nieces*'  included  grand-nepkewt  and  grand-nieces  ; 
also,  great  grand-nephews  and  great  grand-nieces. 

Tke  iettairix  by  her  unll  gave  30/.  to  her  niece  M,  M.  daughter  qf  her  nephew  T.  M.  Then,  in  a 
nhtequent  part  of  the  will,  she  gave  to  A.  L,  and  M.  L,,  the  son  and  daughter  of  her  late  niece 
M.  i.,  deceased,  30/.  each.  Then,  in  a  subsequent  part  of  the  will,  she  gave  to  her  said  niece 
M.M.  a  pair  of  silver  salt-cellars  and  two  silver  table-spoons,  and  to  her  said  niece,  M.  L.,  one 
pmr  of  silver  salt-eellars  and  two  silver  table-spoons.  Held,  that  under  the  term  **  nephew  and 
niece"  were  intended  by  the  testatrix  to  comprehend  both  grand-nephew  and  grand-niece, 

MARY  KRANEN,  having  by  her  last  will  and  testament,  bearing  date  the  22nd 
day  of  March,  1788,  directed  that  all  the  interest  which  she  might  have  at 
the  time  of  her  decease  in  the  Three  per  Cent.  Reduced  Bank  Annuities,  or  other 
public  stocks,  funds,  government  or  other  securities,  might  be  converted  into  money, 
and  be  disposed  of  as  afterwards  in  her  will  declared,  bequeathed  as  follows  : — "  I 
give  and  bequeath  30^.  to  my  niecCy  Mary  Malltus,  spinster  (daughter  of  my  nephew 
Thomas  Malltus) ;  30/.  to  Anthony  Lock  and  Mary  Lock  (son  and  daughter  of  my 
late  niece  Mary  Lock,  deceased)."  In  another  part  of  the  will  the  testatrix  gave  the 
residue  in  the  following  words : — '*  unto  and  to  be  equally  divided  between  and 
amongst  all  and  every  my  nephevo  and  nieces  respectively,  their  respective  executors 
and  administrators ;  I  give  to  my  god-daughter,  Mary  James,  the  youngest  daughter 

(a)  Reported  by  Gko.  Goldsmxtb,  Esq.  Barrister-at-law. 
VOL.  I.  D 
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(after  giving  thereout  certain  legacies  and  annuities)  to  his  son,  the  defendant,  Heniy 
George  Horton,  and  his  grandson,  the  defendant,  John  Henry  Kolle,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  upon  trust,  to  sell  and  convert  the  same  into 
money,  except  as  to  such  part  thereof  as  consisted  of  monies  on  government  or  real 
securities,  and  which  the  testator  directed  might  he  continued  on  such  securities  at  the 
discretion  of  the  ahove-named  trustees,  and  should  out  of  the  moneys  which  might 
arise  from  such  sale  and  conversion  (after  paying  the  debts  and  legacies  therein  men- 
tioned) lay  out  and  invest  one  equal  fifth  part  of  the  residuary  trust  monies  in  their 
names  on  government  or  real  securities  at  interest,  with  power  from  time  to  time  to 
alter,  change,  or  transpose,  all  or  any  of  such  securities  for  other  securities  of  a  like 
nature,  as  the  said  trustees  or  the  trustee  for  the  time  being  should  think  fit,  "  and 
should  pay  and  apply  the  interest,  dividends,  and  annual  produce  thereof,  during  the 
life  of  his  the  said  testator's  daughter,  the  said  Sarah  Duckham,  unto  such  person  or 
persons  as  she  should,  from  time  to  time  during  her  natural  life,  whether  covert  or 
sole,  under  her  hand  authorize  and  appoint  to  receive  the  same ;  and,  in  default  of 
such  appointment,  into  the  proper  hands  of  the  said  Sarah  Duckham,  for  her  sole  and 
separate  use  and  benefit,  independently  of  her  then  present  or  any  future  husband,  and 
so  as  to  be  wholly  free  from  his  debts,  control,  and  engagements  ;  and  the  receipt  or 
receipts  of  the  said  testator's  daughter,  Sarah  Duckham,  or  the  person  or  persons  whom 
she  might  authorize  to  receive  the  same  annual  proceeds,  or  any  part  thereof,  should 
alone  be  an  effectual  discharge  to  his  said  trustees  for  the  payment.  And  his  said 
trustees  should  always  be  at  liberty  to  require  from  his  said  daughter,  Sarah  Duckham, 
a  separate  authority  or  receipt  from  time  to  time  for  each  quarterly  payment,  it  being 
his  intention  that  the  said  annual  interest  and  proceeds  shoiild  not  be  sold,  charged,  or 
otherwise  disposed  of.  And  from  and  after  her  decease,  upon  trust,  out  of  the  same 
interest,  dividends,  and  annual  produce,  to  pay  the  annual  sum  of  100/.,  by  quarterly 
payments,  to  her  husband,  the  said  Joseph  Duckham,  if  he  should  survive  her,  during 
the  then  remainder  of  his  life."  The  testator,  by  his  will,  then  declared,  that  after  the 
decease  of  the  said  Sarah  Duckham,  the  said  one-fifth  part  or  share  of  his  residuary 
trust  moneys,  and  the  funds  and  securities  upon  which  the  same  should  be  invested, 
and  the  interest,  dividends,  and  annual  produce  thereof,  should,  subject  to  the  payment 
of  the  said  annual  sum  of  100/.  to  the  said  Joseph  Duckham  during  his  life  as  afore- 
said, remain  and  be  in  trust  for  all  and  every  the  child  and  children  of  the  said  Sarah 
Duckham  in  equal  shares  and  proportions,  when  and  as  they  should  attain  their  respec- 
tive ages  of  twenty-one  years,  with  benefit  of  survivorship  between  them  in  case  any 
of  them  should  die  imder  that  age,  such  benefit  of  survivorship  to  extend  to  accruing 
shares. 

The  testator  appointed  the  said  Henry  George  Horton  and  John  Henry  Kolle 
executors  of  his  will,  and  died  in  the  month  of  September,  1833,  and  this  wiH  was 
proved  by  his  said  executors  in  the  following  November. 

Shortly  after  the  decease  of  the  testator,  H.  G.  Horton  and  J.  H.  Kolle  realized  and 
converted  into  money  the  residuary  real  and  personal  estate  of  the  testator,  and  out  of 
the  proceeds  thereof  paid  his  debts  and  legacies,  and  appropriated  and  invested  a  suffi- 
cient sum  to  answer  all  the  annuities  given  by  his  will,  and  as  trustees  thereof,  and  in 
pursuance  of  the  trust  therein  contained,  set  apart  for  the  said  Sarah  Duckham  and  her 
children  one  equal  fifth  part  of  the  testator's  residuary  estate,  and  invested  the  same  as 
directed  by  his  will.  This  fifth  part  of  the  testator's  residuary  estate  consisted  of  the 
following  property,  viz.  4,496/.  14s.  Three  per  Cent.  Consols,  standing  in  the  names 
of  Sarah  Duckham,  H.  G.  Horton,  and  J.  H.  Kolle ;  a  sum  of  3,551/.  lis.  3d.  Three 
per  Cent.  Consols,  part  of  a  sum  of  15,169/.  12s.  like  annuities,  invested  in  the  names  of 
H.  G.  Horton  and  J.  H.  Kolle ;  a  sum  of  5,389/,  13s.  8d.  Three  per  Cent  Reduced 
Bank  Annuities;  part  of  a  sum  of  16,712/.  14s.  2d.  like  Annuities,  invested  in  the 
names  of  H.  G.  Horton  and  J.  H.  Kolle ,  a  sum  of  4,000/.,  part  of  a  sum  of  1 2,000/, 
secured  by  a  mortgage  of  certain  freehold  estates  near  Poole,  in  Dorsetshire,  belonging 
to  Wm.  Gordon,  Esq.,  to  H.  G.  Horton  and  J.  H.  Kolle,  with  interest,  and  a  fifth 
share  of  the  produce  of  a  freehold  estate  at  Nottingham,  a  copyhold  at  Stoke  Newington, 
and  certain  turnpike-road  shares,  and  other  property  belonging  to  the  testator  not 
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yet  realized  and  converted  into  money,  and  estimated  to  amount  together  in  value  to 
the  sum  of  4,000/. 

The  Bud  Sarah  Duckham  had,  at  the  time  of  the  decease  of  the  testator,  four 
children,  viz. :  the  said  WUUaan  John  Duckham,  Joseph  Parker  Soufflee  Duckham, 
Senry  Alexander  Frederick  Duckham,  and  Horton  Sutton  Duckham ;  the  last-named 
child  died  under  the  age  of  twenty-one  years,  but  all  the  rest  attained  their  respective 
ages  of  twenty-one  yeara« 

By  an  indenture  of  mortgage,  bearing  date  the  18th  day  of  April,  1837,  made  between 
the  said  Joseph  Parker  Soufflee  Duckham  and  Alexander  Frederick  Duckham  of  the 
first  part,  the  said  Joseph  Duckham  of  the  second  part,  and  the  Rev.  Robert  Hele 
Selby  Hele  (now  deceased)  of  the  third  part,  in  consideration  of  the  sum  of  2,000/. 
paid  to  the  said  J.  P.  S.  Duckham  and  Hy.  Alex.  Fred.  Duckham,  by  the  said  Robert 
H.  S.  Hele,  at  the  request  of  the  said  Joseph  Duckham,  they,  the  said  Joseph  P.  S. 
Duckham  and  H.  A.  F.  Duckham,  assigned  unto  the  said  R.  H.  S.  Hele  all  their  two 
undivided  fourth  parts  respectively,  in  the  several  sums  of  4,953/.  2s.  5d.  Three  per  Cent, 
Reduced  Bank  Annuities,  and  7,622/.  58.  9d.  Consols,  and  the  said  sum  of  4,000/. 
secured  upon  the  before-mentioned  mortgage,  and  all  accumulations  and  interest 
arising  thereupon  after  the  decease  of  the  said  Sarah  Duckham,  and  in  all  other  the 
residuary  real  and  personal  estate  of  the  testator,  Wm.  Horton,  to  have  and  receive 
^  same  unto  the  said  R.  H.  S.  Hele,  his  executors,  administrators,  and  assigns, 
subject  nevertheless  to  such  interest  as  the  said  Sarah  Duckham  had  therein  for 
her  life,  and  also  to  the  annual  sum  of  100/.  so  given  by  the  will  of  the  testator  to 
the  said  Joseph  Duckham,  as  above  mentioned,  in  the  event  of  his  surviving  his  wife 
Sarah  Duckham,  and  subject  also  to  a  proviso  for  redemption  therein  contained  ;  and 
by  the  same  indenture,  and  for  the  same  considerations  before  stated,  the  said  Joseph 
Duckham  assigned  to  like  said  R.  H«  S.  Hele  his  said  contingent  annual  sum  of  100/., 
subject,  nevertheless,  to  the  proviso  for  redemption  therein  contained. 

By  an  indenture  of  further  charge,  4)earing  date  the  16th  day  of  August,  1837  (en- 
doraed  upon  and  made  between  the  same  parties  last  mentioned),  in  consideration  of  the 
further  sum  of  1,000/.  to  the  said  J.  P.  S.  Duckham  and  H.  Alex.  F.  Duckham,  paid 
by  the  said  R.  H.  S.  Hele,  they,  the  said  Joseph  P.  S.  Duckham,  H.  Alex.  F.  Duck- 
ham, and  Joseph  Duckham,  according  to  their  respective  shares  and  interests,  cove- 
nanted with  the  said  R.  H.  S.  Hele  that  all  and  singular  the  shares,  annual  sum,  and 
premises  comprised  in  the  therein  recited  indenture,  and  thereby  assigned  to  the  said 
R.  H.  S.  Hele,  should  thenceforth  stand  charged  and  continue  to  be  a  security  to  him 
for  the  payment  of  the  last-mentioned  sum  of  1,000/.  and  interest. 

R.  H.  S.  Hele  died  about  the  18th  day  of  November,  1839,  having  previously  made 
his  last  will  and  testament,  bearing  date  the  22nd  day  of  August,  1839,  and  appointed 
W.  S.  Hele,  Chas.  Sep.  Selby  Hele,  George  Frere  Richard  Lake,  and  Robert  Finch 
Newman  (since  deceased)  executors  of  his  will,  which  was  proved  by  all  of  them  in  the 
month  of  April  following,  except  Robert  F.  Newman,  who  siurvived  the  testator,  but 
£ed  before  probate. 

By  an  indenture  bearing  date  the  14th  day  of  July,  1840,  and  made  between  the 
above-named  surviving  executors  of  the  late  Robt.  H.  S.  Hele  of  the  one  part,  and  the 
said  Joseph  P.  S.  Duckham  of  the  other  part,  one  moiety  of  the  severally  above-men- 
tioned mortgage  debts  of  2,000/.  and  1,000/.  and  interest  (being  the  share  of  J.  P.  S. 
Duckham  therein)  was  paid  off  by  him  to  the  said  executors  of  the  late  Robt.  H.  S. 
Hele,  whereupon  they,  as  such  executors,  assigned  to  him  his  fourth  part  or  share  under 
the  will  of  the  said  Wm.  Horton  in  the  before-mentioned  funds  and  securities,  discharged 
from  the  said  securities  of  the  18th  day  of  April  and  the  16th  day  of  August,  1837> 
and  all  the  money  thereby  secured. 

By  an  indenture  bearing  date  the  17  th  day  of  July,  1840,  the  said  Joseph  Duckham 
assigned  his  annual  sum  of  100/.  to  the  defendants  James  Stratton  and  Elizabeth 
Jones  for  better  securing  to  them  a  sum  of  2,500/.  therein  mentioned,  and  interest, 
and  the  said  Sarah  Duckham  appointed  the  interest,  dividends,  and  annual  produce  to 
which  she  was  entitled  during  her  life  under  the  wiU  of  her  father,  unto  the  said  James 
Stratton  and  Elizabeth  Jones  for  the  better  securing  the  payment  of  the  interest  of  the 
last-mentioned  sum. 
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In  the  month  of  March,  1840,  the  above-named  William  John  Duckham  applied 
to  the  plaintiff  for  the  loan  of  2,500/.  which  the  plaintiff  agreed  to  do  upon 
having  the  repayment  of  that  sum  with  interest  secured  by  a  mortgage.  Accordingly, 
an  indenture  bearing  date  the  24th  day  of  March,  1840,  was  made  between  the 
said  William  John  Duckham  of  the  first  part,  the  said  Joseph  Duckham  of  the 
second  part,  the  said  Sarah  Duckham  of  the  third  part,  and  the  plaintiff  of  the  fourth 
part.  It  was  witnessed  that  in  pursuance  of  the  agreement,  and  in  consideration  of 
the  sum  of  2,500/.  by  the  plaintiff,  with  the  privity  of  the  said  Joseph  Duckham  and 
Sarah  his  wife,  to  the  said  W.  J.  Duckham  paid,  the  said  W.  J.  Duckham  thereby 
covenanted  with  the  plaintiff  that  he  would  pay  him  the  sum  of  2,500/.  and  interest 
thereon  at  the  rate  of  five  per  cent.,  on  the  24th  day  of  March,  1841  ;  and  for  the  con- 
siderations before  mentioned,  the  said  Joseph  Duckham  and  the  said  Sarah  his  wife,  so 
far  as  she  could  or  might,  at  law  or  in  equity,  and  for  the  purpose  of  binding  such 
estate  and  property  as  she  was  then,  or  thereafter  might  be,  entitled  to  for  her  sole  and 
separate  use  and  benefit,  did  thereby  covenant  with  the  plaintiff,  that  if  at  any  time 
during  the  life  of  the  said  Sarah  Duckham,  the  said  W.  J.  Duckham  should  neglect  or 
refuse  to  pay  the  interest  of  the  said  sum  of  2,500/.  thereby  secured,  and  as  therein 
mentioned,  they,  the  said  Joseph  Duckham  or  Sarah  his  wife,  would,  on  demand,  pay, 
or  cause  to  be  paid,  unto  the  plaintiff  the  interest,  in  respect  of  the  payment  of  which 
such  neglect  or  refusal  should  for  the  time  being  be  made,  without  any  deduction  what- 
ever. And  it  was  further  witnessed  that,  in  pursuance  of  the  said  agreement,  and  of 
the  sum  of  2,500/.  so  paid,  he,  the  said  W.  J.  Duckham,  thereby  assigned  over  to  the 
plaintiff  all  his  one  equal  undivided  third  part,  to  which  he  was  entitled  under  the  will 
of  the  said  Wm.  Horton,  in  remainder  or  reversion  immediately  expectant  on  the 
decease  of  the  said  Sarah  Duckham,  in  the  several  stocks,  moneys,  seciuities  for  money, 
and  turnpike-road  shares,  of  the  said  W.  Horton,  hereinbefore  referred  to,  with  autho- 
rity for  the  plaintiff  to  sue  for  and  demand  the  same  in  the  name  of  the  said  Wm.  J. 
Duckham,  as  occasion  should  require,  but  without  prejudice  to  the  life  interest  therein 
of  the  said  Sarah  Duckham,  and  to  the  payment  of  the  said  annual  sum  of  100/.  to  the 
said  Joseph  Duckham  during  his  life,  in  the  event  of  his  surviving  his  said  wife.  And 
for  the  before-mentioned  considerations,  and  the  nominal  sum  of  10s.  the  said  Joseph 
Duckham  also  transferred  to  the  plaintiff  all  his  interest  in  the  said  annuity  of  100/.  per 
annum,  expectant  upon  the  decease  of  his  said  wife,  with  full  power  if  necessary  to 
recover  the  same,  upon  trust,  to  secure  to  the  plaintiff  the  said  sum  of  2,500/.  and 
interest,  and  subject  thereto  for  the  said  Joseph  Duckham  and  his  assigns.  And  for 
the  above  considerations  and  of  10s.,  she,  the  said  Sarah  Duckham,  "  pursuant  to, 
and  by  force  and  virtue  and  in  exercise  and  execution  of  the  power  or  authority 
to  her  for  that  purpose  given  in  and  by  the  said  will  of  the  said  William  Horton 
as  aforesaid,  and  of  every  or  any  other  power  or  authoritj»^  whatever  in  anjrwisc 
enabling  her  in  that  behalf,  did  thereby  direct  and  appoint  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  all  that  and  those  the  interests,  dividends, 
and  annual  produce  which,  during  the  life  of  her,  the  said  Sarah  Duckham,  should 
arise  and  grow  due,  or  become  payable  from,  for,  or  in  respect  of,  the  trust  moneys, 
stocks,  funds,  securities,  and  premises  which  then  were,  or  thereafter  should  be,  subject 
to  the  trusts  which  in  and  by  the  said  will  of  the  said  Wm.  Horton  were  declared  and 
contained  in  favour  or  for  the  benefit  of  the  said  Sarah  Duckham  and  her  children  as 
aforesaid,  and  every  part  thereof,"  absolutely,  but  in  trust  to  secure  the  plaintiff  the 
interest  which  should,  during  her  lifetime,  grow  due  in  respect  of  the  said  sum  of  2,500/., 
and  subject  thereto  in  trust  for  the  said  Sarah  Duckham  for  her  sole  and  separate  use 
and  benefit.  And  by  the  same  indenture  the  said  Joseph  Duckham  covenanted  that 
neither  he  nor  his  said  wife  had  incumbered  the  said  annuity  of  100/.  per  annum,  save 
and  except  by  the  two  several  indentures  of  mortgage  of  the  18th  day  of  April  and  the 
16th  day  of  August,  1837,  above  mentioned.  Notice  of  this  indenture  of  the  24th 
March,  1840,  was  given  on  behalf  of  the  plaintiff  to  the  said  John  Henry  Kolle  and 
Henry  George  Horton. 

By  a  further  indenture  of  the  8th  Jan.  1841,  the  said  Wm.  J.  Duckham  again 
charged  his  interest  under  the  will  of  the  testator,  Wm.  Horton  (subject  to  the  before- 
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mentioned  assignment  to  the  plaintiff),  to  the  said  H.  G.  Horton,  for  securing  to  him 
the  sum  of  809/.  and  interest.  By  a  prior  transaction,  and  an  indenture  hearing  date 
the  16th  day  of  Septemher,  1840,  and  made  between  the  said  executors  of  the  above- 
named  Robert  Hele  S.  Hele,  of  the  first  part;  the  said  H.  Alex.  Fred.  Duckham,  of 
the  second  part;  the  said  Joseph  Duckham,  of  the  third  part  ;  and  the  defendant 
James  Harwick  Oughton,  of  the  fourth  part, — reciting  the  principal  of  the  before- 
mentioned  facts,  and  especially  the  payment  to  the  said  executors,  parties  of  the  first 
part,  by  the  said  J.  P.  S.  Duckham,  of  the  moiety  of  the  two  principal  sums  of  2,000/. 
and  1,000/.,  as  stated  in  the  above-mentioned  indenture  of  the  14th  July,  1840,  and 
that  they  the  executors  being  desirous  of  receiving  the  other  moiety  of  their  mortgage 
debt,  the  said  H.  A.  F.  Duckham  had  consented  to  pay  off  the  same,  and  for  the  pur- 
jme  of  enabling  Mm  to  supply  his  other  occasions  the  said  H.  A,  F,  Duckham  had  con- 
tracted with  the  said  J.  H.  Oughton  for  the  loan  of  the  sum  of  2,500/.  at  interest ;  the 
repayment  thereof  to  he  secured  in  the  manner  thereinafter  expressed,  the  said  Joseph 
Duckham,  at  the  request  of  H.  A.  F.  Duckham,  agreeing  to  join  as  his  surety  therein 
to  the  extent  and  for  the  purposes  thereinafter  mentioned.  It  was  wiTNESscn,  that 
in  pursuance  of  the  agreement,  and  in  consideration  of  the  sum  of  1 ,500/.  paid  by  the 
said  Jas.  Harwick  Oughton,  at  the  request  and  by  the  direction  of  the  said  H.  Alex. 
Fred.  Duckham,  to  the  executors,  paid  in  full  satisfaction  and  discharge  of  all  principal 
and  interest  due  to  them  by  virtue  of  the  before- mentioned  indenture  of  mortgage  and 
farther  charge  respectively,  and  also  in  consideration  of  the  further  sum  of  1,000/.  of 
like  lawful  money  at  the  same  time  advanced  and  paid  by  the  said  James  Harwick 
Oughton  to  the  said  H.  A.  F.  Duckham,  making  together  the  sum  of  2,500/.  :  They 
the  executors,  at  the  request  and  by  the  direction  of  the  said  H.  A.  F.  Duckham,  in 
respect  of  their  remaining  share  and  interest  in  tbe  said  trust  funds  and  premises,  and 
no  further,  bargained,  sold,  assigned,  and  transferred  unto  the  said  J.  H.  Oughton, 
his  executors,  administrators,  and  assigns,  all  that  one  equal  undivided  third  part  or 
share  to  which,  under  the  before-mentioned  will  of  the  testator,  Wm.  Horton,  the  said 
H.  A.  F.  Duckham  was  entitled  in  remainder  or  reversion  immediately  expectant  on 
the  decease  of  his  mother,  Sarah  Duckham,  in  the  several  sums  of  bank  annuities, 
before  mentioned,  and  all  securities  for  money,  and  in  the  stocks,  funds,  and  securities,  or 
any  of  them,  or  in  which  the  proceeds  thereof  might  thereafter  be  invested  ;  and  all  other 
the  stocks,  funds,  securities,  and  premises  which  then  or  thereafter  might  become  sub- 
ject to  the  trusts  in  the  will  of  the  said  Wm.  Horton,  in  favour  or  for  the  benefit  of 
the  said  Sarah  Duckham  and  her  children,  as  before  mentioned ;  and  all  the  right  and 
interest  whatever,  both  at  law  and  in  equity,  of  the  said  executors  in  the  same ;  with 
full  power  and  authority  for  the  said  Jas.  H.  Oughton,  in  the  name  of  the  said  H.  A. 
F.  Ehickham,  his  executors  or  administrators,  to  sue  for  and  recover,  and  give  effectual 
receipts,  releases,  and  other  discharges  for  the  same  part  or  share,  bank  annuities,  &c., 
exonerating  the  person  paying  the  same  from  all  responsibility  in  respect  of  the  appli- 
cation thereof ;  to  hold  and  receive  the  same,  subject  to  the  life  interest  of  the  said 
Sarah  Duckham  therein,  and  the  contingent  reversionary  annuity  of  the  said  Joseph 
Dockham,  unto  the  said  J.  H.  Oughton,  subject  to  redemption  therein  contained. 
And  it  was  further  witnessed,  that  in  consideration  of  the  premises,  the  said 
Joseph  Duckham,  as  a  surety  for  the  said  H.  A.  F.  Duckham,  did  covenant  with  the 
said  J.  H.  Oughton,  that  if  at  any  time  during  the  life  of  the  said  Sarah  Duckham, 
the  said  H.  A.  F.  Duckham  should  neglect  or  refuse  to  pay  the  interest  on  the  said 
sum  of  2.500/.  they  the  said  Joseph  Duckham  or  Sarah  Duckham  would,  on  demand, 
pay  to  the  said  J.  H.  Oughton  the  interest  in  respect  of  the  payment  of  which  such 
neglect  or  refusal  should  for  the  time  being  be  made,  without  any  deduction.  And  it 
WAS  MOREOVER  WITNESSED,  that  in  pursuance  of  the  said  agreement,  and  in  consider- 
ation of  the  sum  of  10s.  by  the  said  J.  H.  Oughton  to  the  said  Joseph  Duckham,  they 
the  said  executors,  and  Joseph  Duckham,  did  grant,  assign,  transfer,  and  confirm  unto 
the  said  Jas.  H.  Oughton  the  said  annual  sum  of  100/.  to  which  the  said  Joseph  Duckham 
was  entitled  in  case  he  should  survive  the  said  Sarah  Duckham,  as  before  mentioned. 

On  the  23rd  of  January,  1841,  a  fiat  in  bankruptcy  was  issued  against  William  J. 
Duckham,  and  he  was  declared  a  bankrupt ;  and  the  defendants  Geo.  Allcock,  Joseph 
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Volley,  and  Joseph  Bridgett  were  chosen  creditors'  assignees,  and  the  defendant  Fiib- 
trick  Johnson  was  appointed  official  assignee. 

On  the  10th  of  February  following,  a  fiat  in  bankruptcy  was  also  issued  against 
Joseph  Duckham,  under  which  he  was  dedared  a  bankrupt ;  and  the  defendant  John 
Kynaston  was  chosen  creditors'  assignee,  and  the  defendant  Geo.  Jas.  Graham  wsb 
appointed  official  assignee. 

The  bill  charged  th&t  no  part  of  the  principal  sum  of  2,500/.  had  been  paid  to  tiie 
plaintiff;  and  that  the  defendants,  Joseph  Duckham  and  Sarah  his  wife,  alleged  and 
insisted  that  by  reason  of  the  receipt  clause  contained  in  the  will  of  the  testator,  Wm. 
Horton,  in  respect  to  the  separate  estate  of  the  said  Sarah  Duckham,  the  appointmentB 
and  charges  before  mentioned  to  haye  been  made  by  her  upon  the  interests,  dividends, 
and  annual  proceeds  for  which  her  receipt  was  required,  were  ineffectual  and  inopem- 
tive.  The  bill  then  prayed  for  an  account  of  the  principal  sum  of  %500L,  secured  by 
the  before-mentioned  indenture  of  March  24,  1840,  and  the  interest  thereof;  and  that 
in  default  of  such  payment,  the  defendants  and  all  persons  daiming  under  them 
might  be  for  ever  barred  and  foreclosed  from  their  eqmty  of  redemption  in  the  preo 
mises  comprised  in  the  same  indenture ;  or  otherwise  that  such  share  and  respective 
premises  might  be  sold,  and  the  proceeds  applied  in  payment  of  such  principal  sum  and 
interest,  and  costs. 

Walker  and  Blower,  for  the  plaintifFs,  upon  the  first  part  of  the  argument.— Joseph 
Duckham  and  his  wife  were  not  originally  made  parties  to  the  record,  upon  the  ground 
that  hers  was  a  separate  property  protected  from  alienation ;  but  upon  the  original  hear- 
ing the  Court  was  of  opinion  that  she  was  a  proper  party.  Our  argument  is,  that  she  is 
not  restricted,  and  that  she  has  effectually  mortgaged  her  shares.  If  the  contrary  be  tnie» 
then  the  bill  ought  to  stand  dismissed.  The  effect  of  the  limitation  to  the  testatxxr^s 
daughter  involves  in  itself  a  contradiction  ;  for  in  the  former  part  of  the  receipt  clause 
testator  directs  that  the  receipt  of  his  daughter  or  her  appointee  shall  be  a  good  disduuqge; 
and  in  the  latter  part  he  confines  the  receipt  to  the  da\]q^ter  only ;  for  he  says,  that  the 
trustees  shall  always  be  at  liberty  to  require  from  his  daughter  a  separate  authority  or 
receipt  frt>m  time  to  time  for  each  quarterly  payment.  The  meaning,  therefore,  was,  that 
he  intended  the  restriction  to  apply  to  the  separate  use  only,  and  not  to  the  power  of 
appointment.  As  to  the  cases  that  will  be  cited,  they  are  those  in  which  the  testator 
restricted  the  power,  but  not  the  separate  use ;  nor  do  they  apply  in  strictness  to  the 
present  one ;  they  are  Barrymore  v.  Ellis  (8  Sim.  1)  ;  Brown  v.  Bomford  (11  Sim. 
127);  Moore  v.  Moore  (8  Jur.  139);  Baggett  y.  Meuat  (8  Jur.  391).  Each  case 
must  depend  upon  its  own  particular  words.  The  case  of  Acton  v.  While  (1  Sim.  & 
Stu.)»  would  appear  to  lay  down  the  proper  words,  although  they  were  held  insuf- 
ficient. In  one  case  the  restriction  applies  only  to  the  separate  use  clause.  The 
second  point  relates  to  the  claim  of  the  defendant  Oughton,  whether  he  is  entitled  to 
priority  in  point  of  charge  over  the  annuity  of  100/. ;  uid  whether,  by  reference  to  the 
deed  of  16th  Sept.  1840,  Hele  is  or  is  not,  in  fact,  paid  off.  Now,  in  relation  to 
this  transaction,  there  has  been  no  attempt  to  assign  the  debt.  The  debt  being  paid» 
the  security  is  gone,  and  the  right  to  keep  the  security  alive,  even  as  between  princi- 
pal and  surety,  ia  utterly  extinguished.  {Ganunon  v.  Stone,  1  Ves.  &  Sim.  339.)  Our 
argument,  therefore,  consists  of  two  parts  :  first.  When  the  debt  was  once  paid  off,  it 
could  not  be  kept  on  foot.  Secondly,  If  it  were  intended  that  the  charge  should  have 
been  kept  on  foot,  there  ought  to  have  been  some  apparent  acts  between  the  parties, 
as  evidence  of  that  intention.  (Copis  v.  Middleton,  Turner  &  Russ.  224  ;  Toulmin  v. 
Steere,  3  Meriv.  210 ;  Parry  v.  Wright,  1  S.  &  S.  369,  decided  on  appeal,  5  Russ. 
142.)  The  rule  is,  that  where  there  is  a  legal  estate,  all  assignment  ought  to  be 
taken  to  keep  the  charge  alive.  Precaution  should  be  adopted  to  keep  the  incumbrance 
on  foot.    This  is  a  case  of  a  legal  estate. 

Craig,  for  defendants  Stratton  and  Jones. 

Toller,  for  the  executors  Horton  and  Kolle. 

Hallet,  for  the  assignees  of  Joseph  Duckham. 

Wakefield  and  Heathfield,  for  J.  H.  Oughton,  urged,  diat  this  was  a  case  where  the 
surety  pays  the  debt ;  that  the  question  was,  whether  there  was  an  intention  to  ke^ 
the  charge  on  foot.    It  was  clearly  intended,  that  the  party  paying  off  the  debt  should 
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stand  in  the  position  of  a  creditor,  and  have  the  same  security  against  him  that  the 
ongimd  creditor  was  entitled  to.  That  it  had  been  urged  by  the  other  side  that  there 
was  no  assignment.  T(mlniin  v.  Steere  was  a  case  where  the  owner  of  the  estate  set 
up  8  charge  ;  Pany  y,  Wright  was  the  extinction  of  an  original  debt  and  tiie  original 
security,  and  the  creating  a  new  one. 

Cooper  and  Hubback,  for  defendant  Sarah  Duckham.     This  question  is  an  important 
one.     [The  Vicb-Chancbllor« — ^It  is  as  I  understand  now  sub  judice.     Is  it,  therefore, 
rig^t  in  me  to  decide  it  upon  the  present  occasion  ?]     Walker, — Your  honour  means 
the  case  of  Broum  v.  Bam/ord — this  is  different.      [Vicb-Chanckllor. — I  must  see 
the  precise  instrument.]      Cooper, — I  wUl  shew  you  the  three  conflicting  cases,  and 
then  in  what  manner  they  differ.     Looking  at  the  separate  use  clause,  there  was  no 
power  for  this  lady  to  anticipate,  and  she  could  not,  therefore,  make  any  appointment  by 
way  of  anticipation.     The  question  is,  whether  the  cases  of  Barry  more  v.  Ellis,  Brown 
T.  Bam/ord,  and  Moore  v.  Moore  are  correctly  reported.     The  passage  in  the  present 
win  which  contains  the  words  is,  "  in  trust  to  pay  and  apply  the  interest  and  divi- 
dends during  the  life  of  my  daughter,  Sarah  Duckham,  whether  covert  or  sole,  under 
her  hand,  &c."     This  clause  differs  most  materially  from  Barrymore  v.  Ellis,     In  that 
case  your  honour  is  made  to  found  your  judgment  upon  the  receipt  clause.     Then  when 
you  deal  witii  Brown  v.  Bamford,  you  observe  upon  the  negative  clause,  and,  according 
to  the  report,  you  decide  upon  the  absence  of  restraint  in  the  receipt  clause ;  but  in  a 
former  part  you  say,  "  Is  this  case  different  from  Barrymore  v.  Ellis  ?     [Vicb-Chan- 
CELLOB. — There  is  a  material  difference  in  the  receipt  dause  in  Barrymore  v.  Ellis  and 
Brown  v.  Bamford.     I  believe  the  case  of  Brown  v.  Bamford  now  stands  thus — my  de- 
cision has  been  one  way,  and  the  Lord  Chancellor  on  appeal  has  confirmed  that  decision ; 
but  in  consequence  of  doubts  having  since  arisen,  I  understand  the  Lord  Chancellor  has 
determined  to  have  the  case  of  Brown  v.  Bamford  re-argued.      If,  therefore,  the  result 
of  that  re-argument  should  be  that  the  Lord  Chancellor  should  decide  differently  from 
what  he  has  already  done,  it  will  appear  to  be,  not  the  Lord  Chancellor  v.  the   Vice- 
Chancellor,  but  the  Lord  Chancellor  v.  the  Lord  Chancellor,']     In  the  present  case  I 
remark,  first,  that  the  restraint  upon  anticipation  has  not  been  introduced  in  the  second 
clause,  limiting  the  interest  in  default  of  appointment.      Secondly,  There  are,  it  must 
be  coiiessed,  no  negative  words  in  the  receipt  clause  such  as  your  honour  has  men- 
tioned in  the  case  of  Brown  v.  Bamford,  for  there  you  say  that  the  receipt  clause  ought 
to  declare  that  the  receipts  of  the  married  woman,  to  be  given  from  time  to  time,  shall 
be,  and  that  no  other  receipts  shall  be,  sufficient  discharges  to  the  trustees ;  but  in 
Brown  v.  Bamford  you  must  have  founded  your  decision  upon  something  more  than  the 
mere  absence  of  negative  words  in  the  receipt  clause,  (a)     In  our  case  the  restraint  upon 
anticipation  follows  the  other  two  clauses,  instead  of  coming  before  it.     A  receipt 
clause  will  not  be  sufficient  to  restrain  a  married  woman  from  anticipating,  not  even  if 
the  receipt  be  required  to  be  given  from  time  to  time,  although  these  words  may  seem 
to  indicate  an  intention  to  restrain.  (Roper  on  Husb.  and  Wife,  231.)     In  the  receipt 
danse  the  negative  only  prevents  the  trustees  from  selling  without  the  receipt  of  l£e 
lady — by  requiring  not  only  the  receipt  of  the  assignees,  but  also  that  of  the  lady  her- 
self.   Now,  if  the  provision  "  from  time  to  time"  in  respect  to  her  receipt,  be  insuffi- 
cient to  prevent  a  feme  covert  from  anticipating,  a  fortiori,  when  those  words  are  not 
inserted,  would  she  not  be  prevented  ?     If  you  have  an  express  power  of  appointment, 
and  a  limitation  to  the  separate  use,  this  latter  is  in  personalty  an  implied  power  of  ap- 
pointment.   (6  By.  &  Jar.  36.)      Now,  how  is  an  implied  power  more  extensive  than 
fhc  express  power  of  appointment  ?     We  ou^t  rather  to  follow  the  usual  practice  of 
ocmveyancers,  than  violate  the  maxims  of  law,  which  do  not  consider  an  implied  power 

(a)  In  the  case  aUnded  to  by  the  learned  ooimsel,  anticipation,  be  always  naed  to  introduce  an  express 

Us  Uononr  the  Yice-Chancellor  of  Eagland,  having  proviso,  that  the  receipts  of  the  lady,  under  her  own 

obeorved  that  the  common  form  which  was  used  by  band,  to  be  given,  from  time  to  time,  after  the  rents 

oonveysDoes  for  preventing  a  /erne  eoeert  itom.  anti-  or  dividends  should  have  actually  accrued  due,  should 

«ipating  a  separate  estate  appeared  to  him  to  be  be,  and /W  no  o<A«rrffce>p/5sAov2d  be,  sufficient  dis- 

deCeeUve,  stated  that  when  he  was  in  the  habit  of  charges  to  the  trustees  for  the  amount  of  the  moneys 

drawing  coBcveyaaces  and  wished  to  settle  on  a  lady  therein  expressed  to  be  received. 
|K>perty  over  which  she  was  to  have  no  power  of 


66  REAL  PROPERTY  AND  CONVEYANCING  CASES. 

more  than  an  express  power ;  for  it  would  otherwise  be  useless  to  introduce  such  a 
power.  The  case  of  Barton  v.  Briscoe  (Jac.  Rep.  603)  was  where  the  restraint  on 
alienation  ceased  upon  the  death  of  the  husband.  Now,  if  the  point  in  Barrymore  y. 
JEllis,  Brown  v.  Bam/ord,  and  Moore  v.  Moore  be  right,  that  in  Barton  v.  Briscoe 
would  not  have  arisen.  In  our  case  the  restraint  against  anticipation  applies  to  both 
clauses.  The  words  of  the  testator,  that  the  annual  interest  and  proceeds  should  not 
be  sold,  charged,  or  otherwise  disposed  of,  apply  to  and  override  the  whole  of  the 
limitations;  therefore,  our  case  is  different  from  Brown  v.  Bamford,  where  the  restraint 
came  immediately  after  the  power  of  appointment,  and  not  after  the  limitation  to  the 
separate  use— the  testator  in  the  present  case  resumes  the  power  to  appoint  after  the 
limitation  to  the  separate  use.  In  Acton  v.  White  there  was  no  restraint  on  anticipa- 
tion, but  here  the  testator  extends  his  restriction  both  to  the  separate  use  and  the  power 
of  appointment. 

The  Vice-Chancellor. — As  to  the  cases  of  Barrymore  v.  Ellis  and  Brown  v.  Barn- 
ford,  they  must  take  their  chance.  The  present  one  is  quite  different — ^for  there  are  here 
no  words  of  restriction  to  prevent  the  lady  from  appointing  by  way  of  anticipation.  The 
first  part  containing  the  limitation  is  that  which  directs  tiie  trustees  to  pay  and  apply  the 
interest,  dividends,  and  annual  proceeds,  during  the  life  of  the  daughter,  "  to  such  per- 
son or  persons  as  she  should,  from  time  to  time,  during  her  natural  life,  whether  covert 
or  sole,  under  her  hand,  authorize  and  appoint  to  receive  the  same."  That  is  one 
object ;  "  and  in  default  of  such  appointment,  into  the  proper  hands  of  the  said  Sarah 
Duckham  for  her  sole  and  separate  use,"  is  another.  After  that  comes  the  following : 
"  and  the  receipt  and  receipts  of  my  daughter,  or  of  the  person  or  persons  whom  she 
may  authorize  to  receive  the  same,  shall  alone  be  an  effectual  discharge  to  my  said 
trustees  for  the  payment  thereof;"  then  these  words  are  added,  "  and  my  said  trustees 
shall  always  be  at  liberty  to  require  from  my  said  daughter  a  separate  authority  or  re- 
ceipt, from  time  to  time,  for  each  quarterly  payment,  it  being  my  intention  that  the 
said  annual  interest  and  proceeds  shall  not  be  sold,  charged,  or  otherwise  disposed  of." 
The  point  before  me  is  independently  of  the  trustees'  interference,  and  there  is  no  re- 
straint upon  the  receipt  to  be  given  by  the  daughter  to  any  person,  whether  be- 
fore or  after  the  receipts ;  the  last  clause,  "  it  being  my  intention  that  the  said  annual 
interest  and  proceeds  shall  not  be  sold,  charged,  or  other\(ise  disposed  of,"  contains  in 
it  nothing  to  restrain  her  from  alienating  her  separate  property,  provided  there  is  in 
some  previous  clause  a  general  power  of  alienation,  consistent  with  that  which  is 
described  in  Acton  v.  White,  and  the  general  understanding  of  the  profession. 

With  regard  to  the  second  point  which  has  been  discussed,  I  do  not  wish  it  to  be 
understood  that  it  is  my  opinion,  where  an  equitable  title  exists,  whether  by  way  of 
charge  or  otherwise,  that  it  may  not  be  assigned,  not  only  to  secure  a  debt,  but  also  to 
raise  portions  for  younger  children.  These  are,  therefore,  made  assignable  from  hand 
to  hand,  where  the  trustees  do  not  find  it  convenient  to  raise  the  whole  at  once— but 
the  question  before  me  is,  whether  there  be  any  intention  shewn  of  keeping  alive  the 
charge.  I  think  there  is  not.  The  recital  in  the  indenture  of  16th  September,  1840, 
that  the  executors  "  being  desirous  of  receiving  the  other  moiety  of  their  mortgage  debt, 
the  said  H.  A.  F.  Duckham  had  consented  to  pay  off  the  same.  And,  for  the  purpose 
of  enabling  him  to  supply  his  other  occasions,  the  said  H.  A.  F.  Duckham  had  con- 
tracted with  the  said  J.  H.  Oughton  for  the  loan  of  the  sum  of  2,500/.  at  interest," 
does  by  no  means  indicate  such  intention — and  when  it  expresses  the  consideration 
money  which  is  to  be  advanced,  there  is  no  reference  that  the  parties  of  the  first  part 
had  any  right  to  keep  the  security  on  foot,  or  that  there  was  any  intention  to  keep  the 
charge  alive.  On  the  face  of  the  instrument  the  debt  to  Hele  is  paid.  I  think,  ihere- 
fore,  that  whatever  right  the  parties  had  to  preserve  their  security,  they  did  not,  under 
the  deed,  aim  at  it,  and  therefore  Oughton  cannot  claim  priority  to  the  plaintiff. 

Declare  that  Mrs.  Duckham* s  life  interest  is  effectually  charged  or  alienated  hy  the 
securities  executed  by  her.  That  the  securities,  as  regards  the  100/.  annuity, 
are  to  rank  according  to  their  Respective  dates,  and  that  the  plaintiff's  is  the 
first  charge  thereon.  That  the  decree  is  without  prejudice  to  any  claim  which 
the  trustees  and  executors  may  have  on  Wm.  John  Duckham's  share  in  the 
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testator's  estate  in  respect  of  any  debt  due  from  htm  to  the  testator.  Take  an 
account  of  principal  and  interest  on  the  plaintiff's  security,  and  tax  him  his 
costs-^the  usual  decree  of  foreclosure  in  case  of  non-payment.  Mr,  Cooper 
to  have  liberty  to  mention  the  case  again  if  Mrs.  Duckham  be  advised  to 
insist  on  any  inquiry  as  regards  the  execution  of  the  plaintiff's  security. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

August  6,  1844. 

YOUNOHUSBAND  V.  OlSBOBNE.  (a) 

Annuity — Iruolvent — Pergonal  trutt. 

A  intaior  gave  certain  real  estate  to  trustees  upon  trust  to  raise  an  annuity  of  4007.  during  the  life 
(f  his  brother  A.  B.,  and  directed  them  to  hold  the  same  **  upon  trust  for  the  personal  support, 
clothing,  and  maintenance  of  his  said  brother,  so  as  not  to  be  subject  or  liable  to  the  claims  of  any 
person  or  persons  to  whom  he  should  attempt  to  charge,  anticipate,  or  otherwise  incumber  the 
same,  nor  to  his  creditors  under  a  commission  of  bankruptcy,  or  any  Act  for  the  relief  of  insolvent 
debtors,  or  to  his  own  control,  contracts,  debts,  or  other  engagements,  and  he  declared  that  the  said 
annuity  shouid  be  paid  to  his  brother  himself  from  time  to  time,  until  he  should  attempt  to  charge, 
anticipate,  or  otherwise  incumber  the  same,  or  until  any  other  person  or  persons  might  claim  the 
same:  and  from  and  after  such  attempt  or  claim,  the  same  should  be  applied  by  his  trustees,  or 
some  persons  under  their  direction,  for  or  towards  the  personal  support,  clothing  f  and  maintfinanee 
of  his  said  brother,  and  for  no  other  purpose  whatsoever.'*  Some  time  after  the  testator's  death, 
A.B.  took  the  benefit  of  the  Insolvent  Debtors  Acts,  and  the  Court  held  that  the  annuity  passed  to 
the  Assignees. 

ON  the  17th  of  June,  1823,  Francis  Dukinfield  Astley,  late  of  Dukinfield  Lodge* 
in  the  county  of  Chester,  duly  made  and  published  his  last  will  and  testament^ 
m  writing,  of  that  date ;  and  thereby,  amongst  other  devises  and  bequests,  after 
directing  that  all  his  just  debts,  funeral  and  testamentary  expenses  should  be  paid 
and  discharged  by  his  trustees  and  executors,  thereinafter  named,  as  soon  as  conve- 
niently might  be  after  his  decease,  he  gave  and  devised  all  those  his  honours  or 
lordships  of  Dukinfield,  in  the  parish  of  Stockport,  and  of  Newton,  in  the  parish  of 
Mottram,  in  Longdendale,  both  in  the  county  of  Chester,  all  that  and  every  his  capital 
end  other  messuages,  mills,  farms,  lands,  tenements,  mines,  rents,  and  hereditaments, 
situate,  lying,  being,  and  arising  within  the  said  several  manors  or  lordships  of  Dukin- 
field and  Newton  aforesaid,  and  in  Hyde  and  Stockport,  in  the  said  county  of  Chester, 
and  in  the  parish  of  Ashton-under-Line,  in  the  county  of  Lancaster ;  and  also  all  his 
copyhold  messuages  or  dwelling-houses,  lands,  tenements,  and  hereditaments,  situate, 
standing,  lying,  and  being  in  the  several  parishes  of  Putney  and  Barnes,  in  the  county  of 
Surrey ;  and  also  all  his  freehold  hereditaments  situate  and  being  at  or  near  Mali- 
royd,  in  the  county  of  Montgomery,  in  the  principality  of  Wales,  bought  of  John 
Sparrow,  Esq.  and  others;  and  also  all  his  freehold  hereditaments  situate  at  Fell 
Foot,  in  the  parish  of  Cartnell,  in  the  county  of  Lancaster,  purchased  of  the  devisees 
of  Jeremiah  Dixon,  Esq. ;  and  all  other  his  hereditaments  whatsoever  and  wheresoever^ 
Bare  and  except,  and  only  save  and  except,  his  real  estates  thereinafter  devised  to  his 
brother,  John  William  Astley,  and  his  heirs,  and  his  natural  son,  William  Kerfoot, 
otherwise  William  Astley,  thereinafter  named,  and  his  heirs,  or  of  whatsoever  tenure 
or  holding  the  same  might  be,  unto  Joseph  Gisbome,  the  younger,  of  Quoin,  in  the- 
connty  of  Leicester,  Esq.,  and  Samuel  Ashton,  of  Wemeth,  in  the  parish  of  Stock- 
port, in  the  county  of  Chester,  cotton  manufacturer,  their  heirs  and  assigns  for  ever, 
iipon  trust  that  they  the  said  Thomas  Gisbome  and  Samuel  Ashton,  and  tie  survivors 
and  survivor  of  them,  and  their  (b)  heirs  and  assigns  of  such  survivor  should,  as  soon  as 
conveniently  might  be  after  his  decease,  by  mortgage  or  sale  (at  the  discretion  of  his 
said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor),  and,  when  and  as  soon  as  circimistances  would  admit,  of  all  or  any  part  of 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barrister*at-law.  (b)  So  in  original. 
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the  said  manors  or  lordships,  capital  and  other  messuages,  dwelling-houses,  miUs, 
farms,  lands,  tenements,  mines,  rents,  and  hereditaments  before  mentioned,  and  by  and 
out  of  the  rents,  issues,  and  profits  thereof  in  the  meantime,  until  such  mortgage  or  sale 
should  be  made,  levy  and  raise  so  much  money  as  should  be  necessary  to  pay  and 
discharge  all  such  debts  as  he  should  justly  owe  at  the  time  of  his  decease  upon 
mortgages  (save  and  except  as  thereinafter  mentioned  in  that  behalf),  bonds,  or  other- 
wise, and  should  execute  and  perform  all  lawful  and  necessary  act  and  acts,  deeds,  con- 
veyances, and  assurances  in  the  law  for  that  purpose,  and  from  and  after  the  raising 
and  paying  so  much  money  as  should  be  necessary  to  pay  and  discharge  all  his  said 
debts  as  aforesaid,  then  as  to  all  his  said  manors  or  lordships,  capital  and  other 
messuages,  dwelling-houses,  mills,  farms,  lands,  tenements,  moneys,(a)  rents,  and 
hereditaments  which  should  remain  unsold  and  undisposed  of,  and  of  the  whole 
thereof  in  the  meantime  until  such  sale  or  mortgage  thereof  (but  subject  to  the  pay- 
ment of  his  said  debts),  upon  trust  that  the  said  Thomas  Gisbome  and  Samuel  Ashton, 
and  the  survivors  and  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  should, 
by  the  ways  and  means  aforesaid,  levy  and  raise  yearly  and  every  year  during  the  life 
of  his  said  brother,  John  William  Astley,  one  annuity  or  yearly  sum  of  400/.  sterlkg 
money,  and,  in  case  of  his  death  in  the  interval,  between  any  of  the  days  therein  men- 
tioned for  the  payment  t  hereof y  then  a  proportional  part  thereof  up  to  the  time  of  his  death; 
and  he  directed  that  the  same  annuity  and  the  proportional  part  thereof  aforesaid  should  be 
held  by  his  said  trustees  or  trustee  for  the  time  being,  upon  trust,  for  the  personal  svp- 
port,  clothing,  and  maintenance  of  his  said  brother,  so  as  not  to  be  subject  or  liable  to 
the  claims  of  any  person  or  persons  to  whom  he  should  attempt  to  charge,  anticipate,  or 
otherwise  incumber  the  same,  nor  to  his  creditors  under  a  commission  of  bankruptcy,  or 
any  act  for  the  relief  of  insolvent  debtors,  or  to  his  own  control,  contracts,  debts,  or 
other  engagements;  and  he  declared  that  the  said  annuity  or  yearly  sum  of  4001.  should  be 
paid  to  his  said  brother  himself,  from  time  to  time,  when  and  after  the  same  should 
become  due,  until  he  should  attempt  to  charge,  anticipate,  or  otherwise  incumber  the  same, 
or  until  any  other  person  or  persons  might  claim  the  same,  and  from  and  after  such 
attempt  or  claim  the  same  should  be  applied  by  his  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  executors,  administrators,  or  assigns  of  such  survivor,  or  some  person  or 
persons  under  their,  his,  or  her  direction,  for  or  towards  the  personal  support,  clothing, 
and  maintenance  of  his  said  brother,  and  for  no  other  purpose  whatsoever ;  and  he 
directed  that  the  said  annuity  should  be  payable  by  two  equal  half-yearly  payments  in 
every  year,  on  every  24th  day  of  June  and  25th  day  of  December,  free  from  all 
deductions  whatsoever  on  account  of  taxes  or  otherwise,  and  the  first  payment  thereof 
to  commence  and  be  made  on  such  of  the  said  days  of  payment  as  should  first  and  next 
happen  after  his  decease;  and,  lastly,  he  nominated,  constituted,  and  appointed 
the  said  Thomas  Grisbome  and  Samuel  Ashton  executo'rs  of  his  said  will. 

On  the  23rd  of  July,  1835,  the  testator  died,  without  having  altered  or  revoked  lus 
said  will,  and  the  same  was  on  the  28th  of  October,  1835,  duly  proved  by  Thomas 
Gisbome  and  Samuel  Ashton.  After  the  testator's  decease,  the  annuity  of  400/.  was 
from  time  to  time  duly  raised  and  paid  to  John  William  Astley,  until  he  took  the  be- 
nefit of  the  Acts  for  the  Relief  of  Insolvent  Debtors  on  the  31st  c^  May,  1842. 

The  plaintiff,  Thomas  William  Younghusband,  having  been  chosen  assignee  of  the 
estate  and  eflFects  of  John  William  Astley,  he  was,  by  an  order  of  the  Insolvent 
Debtors'  Court,  dated  the  1 1th  of  February,  1843,  duly  appointed  assignee,  and  all  the 
real  and  personal  estate  and  effects  of  J.  W.  Astley  became  accordingly  vested  in  him* 

This  suit  was  commenced  by  the  plaintiff,  for  the  purpose  of  establishing  his  right 
as  assignee  to  the  annuity  of  400/.  and  the  arrears  since  die  25th  of  December,  1841. 

Wigram  and  Hallett,  for  the  plaintiff,  cited  Lord  v.  Bunn,  2  Y.  and  C.  New 
Cases  98. 

Beales,  for  the  insolvent,  contended  that  the  trust  was  merely  a  personal  trust,  and 
tiiat  it  was  incompetent  for  the  trustees  to  apply  it  in  any  other  way  than  for  the  per- 
sonal benefit  of  the  insolvent.  (Godden  v.  Crowhurst,  10  Sim.  642 ;  Twopenny  v.  Peyton 
10  Sim.  487.) 

(a)  So  in  original. 
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Hie  YicB-CHAifcxLLos. — ^The  case  of  Tu>openny  v.  Peyton  was  a  very  peculiar  one. 
Hie  man  at  the  time  of  the  gift  was  both  bankrupt  and  insane. 

/.  Parker  and  Coiville,  for  the  trustees. 

W^nm,  in  reply. 

Hie  Vicb-Ghancbllob. — I  wish  particularly  to  be  understood  as  giving  no  opinion 
whether  the  two  cases  cited  are,  or  are  not,  materiaUy  distinct  from  the  present.  If 
they  are  not  distinguishable,  I  must  respectfully  dissent  from  them.  In  this  particular 
case  I  have,  however,  no  donbt — there  is  no  clause  of  forfeiture,  no  clause  of  cesser, 
aid  no  limitation  over ;  but  it  is  simply  a  wordy  trust  for  the  benefit  of  the  insolvent, 
attempted  to  be  guarded,  but  ineffectually  and  vainly.  I  confess  that  I  feel  no  doubt 
upon  the  case,  though  I  admit  that  there  is  no  man  more  likely  to  be  near  error  than 
when  he  does  not  doubt.  The  case,  I  consider,  to  be  a  very  proper  one  to  be  taken 
before  the  hord  Chancellor.  I  think  that  as  the  wiH  contained  such  very  strong  lan- 
guage, and  there  were  those  two  decisions,  the  costs  should  come  out  of  the  fund. 
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Writ  qf  right — Abatement  of  wit — Statute  qf  lAmitatione — Continuaneea, 

TImttaMe  3^-4  W$m.  4,  e.  27.  «.  36,  having  dboUahed  write  (^  right,  hoe  liheuriee  abrogated  the 
deetrine  of  Joumege  aeeounte  ae  (qtplieMe  to  write  qf  right  originally  atted  out  within  the  time 
limited  for  thatpurpoee  by  the  etatute.  And  an  action  cannot  be  continued  byjoumeye  aeeounte 
where  it  hae  abated  by  the  death  of  a  eole  drfendant,  more  than  when  it  hae  abated  by  the  death 
^aeoleplahUif, 

M  where  a  writ  qf  right  had  been  originally  ieeued  within  time,  and  ty^on  the  death  of  the  eole 
tenant  the  demmdant  eued  out  a  new  writ  byjoumeye  aeeounte  agamet  the  heir  qf  the  tenant,  the 
Court  refiued,  upon  the  application  of  the  heir,  to  quaeh  the  writ,  it  being  competent  to  him  to 
fVtM  the  point  upon  record  in  a  court  qf  lage. 

A  WRIT  of  right  was  sued  out,  on  the  6th  of  December,  1832,  by  Thomas 
Davies  and  Elizabeth  his  wife,  as  demandants,  against  William  Selby  Lowndes, 
the  tenant,  for  the  recovery  of  certain  large  estates  at  Whaddon,  in  the  county  of 
Bockin^am,  of  which  Thomas  James  Selby,  the  ancestor  of  the  demandant  Elizabeth 
Davies,  had  died  seized  on  the  7th  of  December^  1772.  The  mise  was  joined  on  the 
Biere  right.  The  writ  was  tried  at  bar,  in  1835,  when  a  verdict  was  given  for  the 
tenant,  subject  to  certain  exceptions  taken  to  the  ruling  of  the  Court.  (2  Scott,  71.) 
These  exceptions  were  argued  in  the  Exchequer  Chambo',  and,  by  the  judgment  of  the 
Court  of  Error,  a  venire  de  novo  was  awarded.  (5  Scott,  835.)  The  demandant, 
Thomas  Davies,  died  in  May,  1835,  and  the  suit  was  carried  on  by  Elizabeth  Davies 
aioDe.  A  second  trial  of  the  same  issue  was  had  in  December,  1838,  at  the  bar  of 
the  Court  of  Common  Pleas,  when  a  verdict  was  again  found  for  the  tenant.  The 
judgment  of  the  Court  of  Common  Pleas,  on  this  second  verdict,  was  also  reversed  by 
tbe  Court  of  Exchequer  Chamber,  on  the  24th  of  January,  1843,  between  which  time 
and  the  time  of  the  last  trial  at  bar,  William  Selby  Lowndes,  the  tenant,  had  died. 
Upon  his  death,  Elizabeth  Davies,  the  demandant,  sued  out  a  fresh  writ  of  right  by 
journeys  accounts,  in  continuation  of  the  proceedings  in  the  former  writ  of  right* 
against  the  present  defendant,  William  Selby  Lowndes,  the  son  and  heir-at-law  of  the 
farmer  tenant,  which  was  issued  and  sealed  on  the  8th  of  February,  1843. 

By  3  &  4  Wm.  4,  c.  27,  s.  36,  it  is  enacted,  «'  That  no  writ  of  right  patent  ^  and 
other  enumerated  writs,  amongst  which  are  "  writ  of  formedon,  in  descendor,  in  remain- 
der, or  in  reverter;  writ  of  assize  of  novel  disseizin,  and  no  other  action  real  or  mixed 
(eioept  a  writ  of  right  of  dower  or  writ  of  dower  under  nihil  habet,  or  a  quetre  tn^^edU, 
(a)  Reported  by  R.  G.Wblfobd,  Esq.,  Banlster.«t-law. 
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or  an  ejectment),  and  no  plaint  in  the  nature  of  any  such  writ  or  action  (except  a  plaint 
for  freebench  or  dower),  should  be  brought  after  the  31st  day  of  December,  1834." 

By  section  37,  it  was  provided,  "  That  when,  on  the  said  31st  day  of  December, 
1834,  any  person  who  should  not  have  a  right  of  entry  to  any  land,  should  be 
entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such  land,  such 
writ  or  action  might  be  brought  at  any  time  before  the  1st  of  June,  1835,  in  case 
the  same  might  have  been  brought  if  this  Act  had  not  been  made,  notwithstanding 
the  period  of  twenty  years  thereinbefore  limited  should  have  expired." 

And  by  the  38th  section,  it  was  also  provided,  "  That  when,  on  the  said  1st  day  o£ 
June,  1835,  any  person  whose  right  of  entry  to  any  land  should  have  been  taken 
away  by  any  descent  cast,  discontinuance,  or  warranty,  might  maintain  any  such  writ 
or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action  may  be  brought 
after  the  said  1st  day  of  June,  1835,  but  only  within  the  period  during  which,  by 
virtue  of  the  provisions  of  this  Act,  an  entry  might  have  been  made  upon  the  same 
land  by  the  person  bringing  such  writ  or  action,  if  his  right  of  entry  had  not  been 
so  taken  away." 

A  motion  wsis  now  made  on  behalf  of  W.  S.  Lowndes,  the  present  tenant,  that  the 
writ  of  right  issued  on  the  8th  of  February,  1843,  and  returnable  on  the  15th  of  April 
following,  might  be  quashed,  set  aside,  or  superseded,  or  that  all  further  proceedings 
under  it  might  be  stayed. 

Sir  Thomas  Wilde,  F.  Bayley,  and  Gray  supported  the  motion. — By  the  death  of 
the  tenant  the  suit  became  abated.  Whether  this  is  a  case,  in  which  a  record  suit 
could  be  brought  by  journeys  accounts  or  not  has  nothing  to  do  with  the  matter. 
The  writ  is  directly  contrary  to  the  provisions  of  3  &  4  Wm.  4,  c.  27,  s.  36,  for  no 
writ  of  right  at  all  can  be  brought  after  the  3l8t  of  December,  1834.  The  37th  and 
38th  sections  do  not  help  the  demandant.  It  is  an  irregular  process  issued  out  of  this 
court,  and  the  application  to  set  it  aside  is  made  here  because  this  Court  alone  has  the 
power  to  correct  the  irregularity.  {Foot  v.  Collins,  1  Mylne  &  Craig,  250 ;  Leigh  v. 
Leigh,  2  Bing.  N.C.  464 ;  Foot  v.  Sheriff,  ib,  528.)  Cases  had  occurred  under  the 
Uniformity  of  Process  Act  (2  Wm.  4,  c.  39),  in  which  the  old  process  had  been  issued, 
but  had  not  been  rendered  effectual  by  service  when  that  statute  passed ;  and  against 
any  proceeding  commenced  after  it  had  passed  the  period  of  limitation  would  have  run, 
and  it  was  important  to  the  parties  to  continue  the  old  process  ;  and  the  Court  said 
that  the  statute  applied  to  the  commencement  of  the  action.  {Storr  v.  Bowles,  4  Barn. 
&  Ad.  112;  Finney  v.  Montague,  5  Bam.  &  Ad.  817.)  Those  cases  can  have  no 
application  to  the  present,  for  by  the  Act  3  &  4  Wm.  4,  c.  27,  it  is  not  said  that  no 
action  shall  be  commenced,  but  the  enactment  is,  that  "  no  writ  of  right  shall  be 
brought."  It  was  a  great  public  object  to  get  rid  of  writs  of  right,  which  gave  rise 
to  much  perjury  and  uncertainty.  However,  it  will  be  contended,  on  the  other  side, 
that  the  new  writ  is  a  continuation  by  journeys  accounts  of  the  old  writ  of  right,  and 
that  it  therefore  is  not  within  the  36th  section.  But  the  answer  to  that  ib,  that  if  by 
a  proper  process  the  demandant  could  bring  a  suit  by  journeys  accounts,  it  would  be 
no  continuance  of  the  first  suit,  which  is  abated  and  cannot  be  revived ;  and  there  is 
nothing  upon  the  present  record  to  connect  it  with  the  original  proceeding.  The 
term  continuance  is  sometimes  loosely  employed  to  describe  the  retrospective  effect,  as 
regards  an  abated  suit,  attributed  under  some  circumstances  to  a  new  suit  brought  by 
journeys  accounts ;  but  in  that  sense,  the  continuance  must  be  by  a  process  that  can  by 
law  be  issued  at  the  time  of  the  continuance.  Here  the  only  process  by  which  that 
can  be  effected  is  expressly  taken  away  by  the  statute.  A  writ  by  journeys  accounts 
cannot  be  maintained  where  the  suit  abates  either  by  the  death  of  a  sole  plaintiff  or  a 
sole  defendant.  It  was  laid  down  in  Spencer's  case  that  such  a  writ  only  lies  between 
those  who  were  parties  to  the  first  writ.  (14  Viner's  Abridgment,  "Journeys  Accounts.") 
[The  LORD  CHANCELLOR.— -The  words  of  the  Act  are  peculiar.  It  says  there 
shall  be  no  writ  of  right ;  then  it  goes  on  to  describe  other  writs,  and  then  it  says  there 
shall  be  no  other  action, — it  treats  them  as  actions  ;  no  other  action,  real  or  mixed, 
shall  be  brought  after  such  a  time.  The  construction  seems  to  be  that  no  other 
action  of  writ  of  right  shall  be  brought  after  such  a  time.  The  question,  therefore, 
will  be,  whether  this  ia  the  same  action.]     It  is  expressly  said  in  Brooke's  Reading, 
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p.  155,  that  such  a  writ  "  does  not  lie  against  him  which  was  not  a  party  to  the  first 
writ."  (So  in  Brooke's  Ahridgment,  tit.  Journeys  Accounts,  pi.  12.)  Hayward  v. 
Kinsey  (12 Modem,  568)  was  an  authority  to  the  same  effect;  and  the  same  case  is 
reported  in  1  Lutwyche,  260.  (See  also  1  Lord  Raymond,  432 ;  Ehtohb  v.  Thorough- 
good,  1  Lord  Raymond,  283  ;  1  Salkeld,  393.)  Besides  the  direct  authorities,  there  are 
several  cases  in  which  the  doctrine  of  journeys  accounts  is  mentioned,  and  in  all  of 
them  the  ahatement  is  assumed  to  have  been  occasioned  by  the  death  of  one  of  several 
plaintiffs  or  defendants.  (Year  Books,  43  Ed.  3,f.  16  ;  14  Hen.  4,  f.  22  ;  14  Hen.  6, 
f.  4 ;  14  Hen.  6,  f.  7.)  The  authorities  cited  in  Comyn's  Digest,  tit.  Abatement, 
179,  for  the  contrary  doctrine,  do  not  bear  him  out,  except  Denis  de  la  Rivieres  case 
(10  Ed.  3,  16),  and  a  passage  from  Fitzherbert,  Nat.  Brev.  32.  Denis  de  la  Riviere's 
case  was  a  quare  impedit  against  the  prior  of  the  hospital  of  St.  John  of  Jerusalem ; 
and  that  decision  is  of  but  little  authority,  as  it  assumed  that  an  action  would  lie 
against  a  successor  for  a  disturbance  by  his  predecessor,  the  contrary  of  which  was 
decided  in  the  Prior  of  CalewelFs  case  (9  Hen.  6,  30).  Fitzherbert  cites  no  authority 
for  his  position.  They  also  referred  to  Wilcocks  v.  Huggins  (2  Strange,  907  ;  S.  C.  Fitz- 
gibbon,  170,  289 ;  3  Coke,  197)  ;  Brickheadv.  Archbishop  of  York  (Hobart  Rep.  10  b). 
Sir  W.  W.  Follett,  S.G.,  E.  V.  Williams,  and  Willis,  contrk.— The  Court  will 
not  summarily  decide  on  the  construction  of  the  statute,  and  thereby  deprive  the  de- 
mandant of  the  benefit  of  the  judgment  she  has  obtained  for  a  new  trial,  unless  it  be 
satisfied  beyond  all  reasonable  doubt  that  the  proceeding  by  journeys  accounts  is  not 
open  to  her.  Notwithstanding  the  late  statute,  the  writ  has  been  rightly  issued  by 
journeys  accounts.  There  is  no  authority  for  the  proposition  contended  for  on  the 
other  side,  that  the  writ  by  journeys  accounts  does  not  lie  on  the  death  of  the  sole  de- 
fendant. There  are  authorities  of  great  weight  against  it.  In  Kinsey  v.  Hayward, 
though  the  abatement  was  caused  by  the  death  of  the  sole  plaintiff,  there  is  nothing  in 
either  the  judgment  of  Treby,  C.J.  in  the  Court  below,  or  of  Lord  Holt  in  error,  to 
shew  that  the  same  decision  would  have  been  otherwise  if  the  abatement  had  occurred 
by  the  death  of  the  sole  defendant.  The  dictum  contained  in  the  report  of  the  same 
case  in  Lutviryche  is  too  loose  to  be  relied  on,  and  the  book  itself  is  often  found  to  be 
inaccurate,  and  in  Lord  Raymond's  own  note  there  is  no  trace  of  such  a  dictum.  In 
Spencer's  case,  though  it  is  laid  down  that  the  writ  by  journeys  accounts  will  not  lie 
on  the  death  of  the  sole  plaintiff.  Lord  Coke  does  not  say  the  same  thing  with  re- 
spect to  the  death  of  the  sole  defendant.  The  distinction  between  the  two  cases  is 
recognized  in  the  case  of  Adams  v.  The  Inhabitants  of  Bristol  (2  Ad.  &  Ell.  404),  where 
Lord  Denman  observed  that  the  old  doctrine  of  journeys  accounts  is  not  applicable 
where  the  plaintiff  in  an  action  dies.  On  the  other  hand,  the  authorities  referred  to  in 
Comyn's  Digest,  and  Denis  de  la  Riviere's  case,  are  expressly  to  the  contrary.  If  that 
was  the  state  of  the  law  when  the  Act  3  &  4  Wm.  4,  c.  27  passed,  has  that  statute 
altered  it  ?  The  object  of  the  Legislature  was  not  to  interfere  with  existing  suits, 
but  merely  to  prevent  the  actions  mentioned  in  the  36th  section  being  brought  for  the 
future.  To  bring  the  writ  by  journeys  accounts  within  the  operation  of  the  statute,  it 
mnst  be  treated  as  the  commencement  of  a  new  action.  The  proceedings  upon  the 
new  writ  are  entered  upon  the  old  roll,  which  proves  that  it  is  really  a  continuation  of 
»  the  former  action.  (Rastell's  Entries,  417.)  So  where  an  action  against  an  executor 
abates,  and  a  new  writ  by  journeys  accounts  is  brought  against  his  executor,  the  new 
defendant,  if  he  -plesid  plehe  administravit,  must  plead  it  as  at  the  date  of  the  first  writ. 
{Spencer's  case,  6  Coke,  106.)  And  if  the  plaintiff  succeeds,  he  is  entitled  to  the  costs 
of  the  first  writ.  And  all  the  cases  of  defence  imder  the  various  statutes  of  limitation 
refer  to  the  date  of  the  first,  and  not  of  the  second  writ.  (Year  Book,  7  Hen.  6,  s.  16 ; 
Dallison,  3;  Br.  Ab.  tit.  Journeys  Accounts;  Brownlow,  160;  Berrington's  ca6e, 
Litt.  Rep.  164;  Gainsford  v.  Griffith,  1  Saund.  59;  Kinnear  v.  Tarrant,  15  East, 
628.)  But  even  if  the  objections  are  valid,  this  is  not  the  form  in  which  they  ought  to 
he  taken.  Foot  v.  Collins  has  no  application,  for  there  the  irregularity  partook  of  the 
nature  of  a  fraud  upon  the  Cotut ;  and  if  the  objection  had  not  been  tslkexi  to  the  writ 
itself,  it  could  not  afterwards  have  been  taken  in  the  pleadings.  But  in  this  case  the 
objectaon  has  always  been  taken  by  the  plea  of  mm  tenure,  and,  being  upon  the  record. 
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tDay  be  made  the  subject  of  a  writ  of  error,  which  cannot  be  if  the  objection  is  allowed 
in  the  present  stage  of  the  proceedings. 
Sir  Thomas  Wilde,  in  reply. 

November  25,  1843. — Judgment, 

The  LORD  GHANCELLfOR.— This  was  a  motion  to  supersede  a  writ  of  right,  on 
'tiie  ground  of  its  having  issued  after  the  31st  of  December,  1834,  the  time  limited  by  the 
3  &  4  Wm.  4,  c.  27,  s.  36.  By  that  statute  it  is  enacted  that  no  writ  of  right,  and 
no  other  action,  real  or  mixed,  except  a  writ  of  right  of  dower,  and  so  on,  shall  be 
brought  after  the  31st  of  December,  1834.  In  opposition  to  this  motion  it  was  con- 
tended  that,  the  first  writ  having  abated  by  the  death  of  the  tenant,  and  this  writ  bCTig 
sued  by  journeys  accounts  against  the  heir,  it  was  a  continuance  of  the  former  vmt, 
and  did  not  come  within  the  prohibition  of  the  statute.  Whore  a  writ  ia  sued  by 
journeys  accounts,  it  has  the  effect,  at  common  law,  of  giving  the  plaintiff,  in  many 
cases,  the  benefit  of  the  fcnrmer  suit ;  as  where  one  of  two  joint  tenants  dies,  by  wfaidi 
the  writ  abates,  the  plaintiff  is  allowed  within  a  reasonable  time  to  sue  out  a  new  wii^ 
and  the  defendant  will  not  be  allowed  to  take  any  advantage  but  such  as  he  had  at  the 
time  of  the  first  writ.  (Walthall  v.  Aldride,  Croke  James,  588,  590.)  It  is  sometimes 
called  "  a  continuance,"  as  by  Treby,  C.J.  in  Kkuey  ▼.  Hayward,  by  Chief  Beioa 
Comyn,  in  his  Digest— and  by  other  authorities,  ^t  it  is  not,  I  think,  strictiy  a  con- 
tinuance, for  it  issues  where  a  former  suit  had  abated.  Lord  Coke  appears  to  have  bee& 
of  this  opinion,  for  in  speaking  of  it  in  Spencer's  case,  he  calls  it  quodammodo  a  conti- 
nuance. It  is,  in  truth,  an  indulgence  allowed  by  the  common  law  in  certain  cases. 
and  the  time  within  which  it  is  to  be  brought  is  r^ulated  at  the  discretion  of  the  judges. 
It  is  a  new  suit,  to  which,  in  certain  cases  and  for  certain  purposes,  the  benefit  of  the 
abated  suit  is  given,  and  in  some  instances  even  the  costs  of  the  abated  suit.  The  pro- 
ceedings in  the  former  suit  are  entered  on  the  roll,  and  are  followed  by  the  proceedmga 
upon  the  second  writ. 

The  common  law,  as  I  have  observed,  gives  this  indulgence  in  certain  cases  of 
abatement ;  but  the  question  is,  whether  tibis  indulgence  can  be  allowed  where  the 
Legislature  has  said  "  no  writ  of  right"  (which  is  the  writ  in  this  case)  shall  be  sued 
out  after  a  specified  day.  The  words  of  the  Act  are  express  and  peremptory :  *'  No  writ 
of  right,  patent,  &c.  shall  be  brought  after  tiie  31&t  of  December,  1834."  The  enact- 
ment extends  to  every  writ  of  right,  with  the  exceptions  mentioned  in  the  statute,  and 
would  in  its  terms  comprehend  writs  sued  as  well  by  journeys  accounts  as  otherwise. 
If  we  refer  to  the  construction  put  on  former  statutes  of  limitation,  it  will  be  found 
not  only  to  afford  no  ground  for  the  exception  contended  for  in  this  case,  but  to  lead 
to  an  opposite  conclusion. 

First,  then,  as  to  the  Act  32  Hen.  8,  c.  2,  it  enacts  that  no  person  shall  sue  or 
maintain  any  writ  of  right  for  any  lands,  &c.  of  the  possession  of  his  ancestor,  and 
allege  any  &rther  seizin  of  his  ancestor,  but  only  a  seizin  within  sixty  years  next 
before  the  teste  of  the  writ.  This  is  followed  by  a  clause  by  which  it  is  provided, 
that  "  every  person  who  at  the  time  of  passing  the  Act  had  any  of  the  said  writs 
depending,  or  should  thereafter  bring  any  of  the  said  actions  at  any  time  before  the 
UsAt  of  the  Ascension,  in  the  year  1546,  should  allege  the  seizin,  &c.  as  he  might 
have  done  before  the  making  of  that  statute."  There  is  a  farther  proviso,  that  "  if 
any  person  before  the  feast  of  the  Ascension,  in  the  year  1546,  should  sue  any  of  tiie 
said  writs,  &c.,  and  the  same  should  become  abated  by  the  death  of  any  of  the  said 
parties,  then  tite  same  person,  being  then  alive,  and  if  not,  then  the  next  heir  of  such 
person,  may  pursue  his  action  in  the  said  matter  withm  one  year  next  after  such 
action  or  suit  abated,  and  should  enjoy  all  such  advantage  as  he  might  have  had  in 
tiie  former  action  or  suit."  The  Act  provides  only  for  the  case  of  abatement  by  death ; 
and  it  has  been  considered  under  this  statute,  that  where  the  suit  became  abated  for 
any  other  cause,  the  plaintiff  or  demandant  was  not  entitied  after  the  expiration  of  the 
time  limited  to  have  a  new  writ  by  journeys  accounts.  (Brooke's  Reading  on  the  Statute 
of  Limitations,  154,  155.)  He  mentions  as  an  instance  a  praecipe  brought  xxpoa 
the  ancient  limitation  before  the  Ascension  of  1546.     "  The  tenant  tendered  his  law 
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of  nan-smmnanSt  and  performed  that  after  the  Ascension,  and  by  which  the  writ 
abated ;  and  the  plaintiff  brought  a  new  writ  within  the  year  by  journeys  accounts ; 
he  shall  not  hare  advantage  to  declare  upon  the  ancient  limitation,  because  that  is 
expired,  and  the  statute  does  not  warrant  any  abatement  but  by  death."  Again,  "  a 
man  brought  a  pracipe  upon  the  ancient  limitation  before  the  Ascension,  the  writ  is 
abated  by  false  Latin  after  the  Ascension^  and  the  demandant  prayed  to  have  another 
writ,  and  taketh  it  freshly  by  journeys  accounts  within  the  year,  &c. ;  the  tenant 
pleads  noR  tenure;  the  demandant  shall  not  have  advantage  to  aver  him  tenant  the 
day  of  the  first  writ,  by  journeys  accounts,  because  the  first  writ  did  not  abate  by 
death,  and  the  averment  proves  that  be  took  the  writ  upon  the  ancient  title  when  the 
andeut  limitation  is  determined,  and  therefore,  without  the  case  of  the  statute."  If 
the  writ  by  journeys  accounts  was  merely  a  continuance  of  the  old  writ,  and  had  the 
effect  contended  for,  the  plaintiff  would,  in  those  cases,  have  been  protected  from  the 
general  enactment  of  the  statute.  The  interpretation  put  on  this  Act  applies  directly 
to  the  case  now  before  the  Court.  In  the  more  modem  Statute  of  Limitations  (21 
Jac.  I,  c.  16.  s.  3),  it  is  provided,  that  where  the  judgment  for  the  plaintiff  is  reversed 
hj  writ  of  error,  and  in  certain  other  cases,  the  plaintiff  may  bring  a  new  action 
within  one  year  after  the  reversal.  It  has  been  determined  under  this  statute,  that  if 
a  plaintiff,  having  commenced  an  action  within  the  time  limited  for  that  purpose,  shall 
die  before  judgment,  his  executors  may  bring  a  fresh  action  within  a  year  from 
the  death  of  the  testator.  The  case  of  death  is  not  provided  for  by  the  Act,  which  is 
confined  to  error,  arrest  of  judgment,  and  outlawry ;  but  this  has  been  decided  on 
what  is  called  the  equity  of  the  statute,  from  analogy  to  the  cases  that  are  expressly 
provided  for,  and  falling  within  the  same  principle.  This  is  not  a  case  of  journeys 
accounts  (Lutwyche,  260),  for  a  writ  by  journeys  accounts  cannot  be  sued  out  after 
the  death  of  a  sole  plaintiff;  and  the  doctrine  of  equitable  extension  cannot  be  applied 
to  tbe  present  Act,  for  there  is  nothing  on  which  to  found  it. 

Another  objection  was  made  to  the  writ,  namely,  that  it  could  not  be  brought 
on  the  death  of  a  sole  defendant.  There  is  some  conflict  between  the  audio- 
lities  on  this  point.  It  is  said  in  Spencer's  case,  that  "  it  lays  not  but  between 
those  that  were  parties  to  the  first  writ,  as  where  one  of  the  plaintiffs  or  one  of 
the  defendants  dies ;"  and  as  it  clearly  will  not  lie  on  the  death  of  a  sole  plaintiff,  it  is 
not  very  easy  to  understand  why  a  different  rule  should  be  applied  to  the  case  of  a  sole 
defenduit.  In  the  case  of  Dower  (Bnx^e's  Abridgment,  tit.  Journeys  Accounts, 
pi.  13),  it  was  held,  on  the  death  of  the  tenant,  the  plaintiff  could  not  have  the  benefit 
of  a  writ  of  journeys  accounts ;  and  in  Lutwyche,  260,  in  the  case  of  Kinsey  v.  Hay^ 
word,  it  was  stated  by  Girdler,  the  counsel  for  the  defendant,  that  "  the  writ  brought 
by  journeys  accounts  lies  only  between  the  parties  to  the  first  writ,  or  some  of  thera, 
as  if  one  of  the  plaintiffs  or  one  of  the  defendants  dies,  but  in  no  case  where  there  is 
only  one  plaintiff  or  one  defendant,  and  one  or  the  other  dies  ;"  and  this  appears  to  have 
been  admitted  by  the  Court.  Chief  Baron  Comyn,  however,  seems  to  be  of  opinion 
that  the  writ  wiU  lie  in  such  case,  and  after  referring  to  the  passage  in  Lutwyche,  he 
tlbes,  among  other  authorities,  a  case  in  Leonard,  p.  22,  in  which  it  was  brought, 
tipparently  without  objection,  against  the  heir  of  the  origmal  defendant.  I  should 
not,  therefore,  feel  myself  justified  in  ordering  the  writ  to  be  superseded  on  this 
groond,  and  thereby  putting  an  end  to  the  suit  by  so  summary  a  mode  of  proceeding. 

With  respect  to  the  other  and  the  principal  objection,  I  strongly  incline  to  think  ^e 
writ  cannot  be  sustained  ;  and  if  it  were  necessary  to  decide  the  question  on  this  mo- 
tion, I  should  so  determine.  But  as  the  plaintiff  would  in  that  case  be  without  re- 
medy, and  could  not  bring  the  subject  under  the  review  of  any  other  tribunal,  I  think  I 
ought  not,  having  regard  to  the  nature  of  tiie  question,  to  interfere  in  this  stage  of  the 
proceedings,  bat  leave  the  defendant  to  raise  the  objection  on  the  record  in  the  court 
in  which  the  suit  is  now  depending.  It  was  suggested  by  Sir  Thomas  Wilde,  at  the 
time,  that  that  could  not  be  done,  but  he  stated  no  ground  for  that  opinion,  and  I  see 
BO  reason  why  it  cannot  be  raised  upon  the  roll,  because  it  appears  to  have  been  raised 
in  the  court  below  in  almost  all  the  cases  which  are  reported  in  Brooke's  Abridgment, 
ttid  in  other  cases,  and  in  almost  all  the  questions  on  journeys  accounts*  If  Sir 
Thomas  Wilde  can  satisfy  me  it  cannot  be  so  raised,  in  that  case  I  should  feel  myself 
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iK)und  to  decide  upon  this  motioQ ;  but  I  think  I  ought  not  to  decide  it,  considering  the 
nature  of  the  question  and  the  obscurity  in  which  these  subjects  are  involved,  which  so 
seldom  come  before  the  Court  in  modem  times.  I  think  I  ought  not  to  decide  it,  if  it 
can  be  put  upon  the  record  so  as  to  be  subject  to  the  review  of  the  ordinary  tribunal. 

Willes. — Will  your  lordship  allow  me  to  mention  that  since  this  motion  has 
been  made,  the  count  has  been  delivered,  and  the  question  is  raised  on  the  face  of  the 
count  ? 

The  LORD  CHANCELLOR.— Very  well ;  if  the  writ  is  void,  which  it  would  be  if 
it  is  issued  in  contravention  of  the  Act,  it  appears  to  me  impossible  to  doubt  but  what 
it  may  be  raised  on  the  record. 

Sir  T,  Wilde, — It  appears  to  me,  my  lord,  to  assimilate  itself  to  the  case  of  irregu- 
larity of  process,  in  which  you  must  apply  to  the  Court  to  set  aside  the  process. 

The  LORD  CHANCELLOR.— But  you  do  not  want  to  set  aside  the  process  if  the 
process  is  altogether  null  and  void. 

Sir  T.  Wilde. — We  must  do  something. 

The  LORD  CHANCELLOR.— However  I  have  felt  it  my  duty,  considering  the 
manner  in  which  it  was  argued,  to  express  my  opinion  on  the  subject,  I  am  satisfied 
this  is  not  properly  a  continuance ;  that  was  the  argument ;  I  am  satisfied  it  is  an  indul- 
gence practised  by  the  common  law  in  the  nature  of  a.  continuance,  but  not  so  much  a 
continuance  as  to  make  the  one  suit  a  continuance  of  the  other,  or  as  to  have  reference 
back  to  the  original  writ  as  forming  one  suit. 

The  same  questions  were  afterwards  raised  upon  summary  applications  to  the  Court 
of  Common  Pleas,  when  the  opinion  expressed  by  the  Lord  Chancellor,  that  the  new 
writ  by  journeys  accounts  was  not  a  continuance  of  the  abated  suit,  was  confirmed,  but 
the  Court  refused  summarily  to  interfere  by  setting  the  writ  aside,  but  left  the  tenant 
to  demur.  The  following  judgment,  so  far  as  relates  to  the  points  considered  before 
the  Lord  Chancellor,  was  delivered  on  the  29th  June,  1844,  by 

TiNDAL,  C.J. — Two  rules  have  been  obtained  in  this  action  on  a  writ  of  right ;  the 
first  by  the  tenant,  calling  upon  the  demandant  to  shew  cause  why  the  writ  of  grand 
cape  and  the  sheriffs  return  thereto,  and  also  the  count  delivered  in  this  action,  and  all 
other  proceedings  thereon,  should  not  be  set  aside.  With  respect  to  the  first  rule,  (a) 
which  involves  a  question  of  far  more  importance  than  the  other,  the  facts  are,  that  tbe 
former  writ  of  right  was  sued  out  on  the  6th  December,  1832,  by  the  present  de- 
mandant and  her  late  husband,  who  died  during  the  progress  of  the  suit,  and  whose 
death  was  duly  suggested  on  the  record,  against  William  Selby  Lowndes,  Esq.,  the 
tenant  of  the  tenement  sought  to  be  recovered ;  that  on  the  trial  at  the  bar  of  the 
Court  of  Common  Pleas,  a  verdict  was  found  for  the  tenant ;  but  that,  on  a  bill  of  ex- 
ceptions to  the  ruling  of  that  Court,  the  Court  of  Error  awarded  9^  venire  de  novo;  that 
the  cause  was  tried  a  second  time  at  the  bar  of  the  Court  of  Common  Pleas,  and  a  ver- 
dict was  again  found  for  the  tenant ;  a  bill  of  exceptions  was  again  tendered  to  the 
ruling  of  the  Court,  but  that  between  the  date  of  the  second  verdict  and  the  argument 
on  the  second  bill  of  exceptions,  the  said  William  Selby  Lowndes,  the  sole  tenant  to  the 
writ  of  right,  died  ;  after  his  death,  namely  in  Hilary  vacation,  1843,  the  demandant 
sued  out  a  new  writ  of  right  against  the  heir,  grounding  her  right  so  to  do  upon  the 
doctrine  of  a  WTit  purchased  by  journeys  accounts.  The  tenant  shortly  afterwards 
made  application  to  the  Lord  Chancellor  to  set  aside  the  writ  so  issued,  on  the  ground 
that  all  writs  of  right  having  been  abolished  from  and  after  the  31st  of  Decem1)er,  1834, 
by  the  statute  of  3  &  4  Wm.  4,  c.  27,  s.  36,  that  no  writ  of  right  could  now  be  issued 
under  any  circumstances ;  and,  secondly,  that  the  right  of  proceeding  by  journeys  ac- 
counts did  not  hold  in  the  case  of  the  death  of  the  sole  tenant  to  the  writ.  The  Lord 
Chancellor,  after  expressing  his  opinion  in  terms  that  it  was  impossible  to  misunder- 
stand, that  the  writ  of  journeys  accounts  was  not  maintainable  by  law,  on  the 
ground  of  the  first  objection,  declined,  however,  to  act  on  tliat  opinion  by  quashing  or 
setting  aside  the  writ,  on  the  ground  that  the  same  objection  might  be  raised  on  de- 
murrer in  an  ulterior  stage  of  the  proceedings,  when  it  might  become  the  subject  of  re- 
view by  the  ordinary  tribunals  of  the  law.     The  same  objections  have  been  raised  before 

(a)  The  second,  which  was  obtained  by  the  denandant,  only  inyolved  a  technical  question  as  to  pleadiii|^ 
Mteral  matters. 
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OS  on  thia  application  to  set  aside  the  count  and  all  the  judicial  processes  issued  in  this 
court ;  and  after  hearing  a  learned  argument  in  support  of  and  against  such  an  appli- 
cation, we  have  come  to  the  same  conclusion  as  that  arrived  at  hy  the  Lord  Chancellor, 
and  for  the  same  reason,  namely,  that  hy  analogy  to  the  course  and  practice  as  adopted 
in  this  and  the  other  courts  of  Westminster  Hall,  we  think  we  ought  not,  upon  a  sum- 
mary application,  from  which  there  can  be  no  appeal,  to  decide  upon  a  question  which 
involves  the  final  determination  of  the  rights  of  parties,  when  the  very  same  question 
may  he  raised  upon  the  record,  and  thereby  not  only  the  judgment  of  this  Court  be 
obtained,  but,  if  thought  necessary,  the  judgment  of  a  Court  of  Ultimate  Appeal.  It 
is  obvious  that  such  is  the  case,  for  the  count  in  the  present  action  necessarily  forms 
part  of  the  record,  and  that  count  states  on  its  face,  that  the  former  writ  against  the 
late  tenant  was  issued  before  the  passing  of  the  late  statute  3  &  4  Wm.  4,  c.  27 ;  and  it 
also  recites  the  count  upon  the  former  writ,  whereby  it  appears  that  the  demandant, 
Elizabeth  Davies,  Alleged  the  seizin  of  Thomas  James  Selby,  deceased,  whose  heir  she 
states  herself  to  be,  within  sixty  years  next  before  the  commencement  of  that  suit ;  it 
also  sets  forth  all  the  subsequent  proceedings  in  the  action  down  to  the  giving  of  the 
judgment  on  the  second  writ  of  error,  and  then  it  avers  the  death  of  the  sole  tenant  to 
the  former  writ ;  the  count  then  states,  that  by  reason  of  the  death  of  the  said  William 
Sdby  Lowndes,  the  said  writ  of  right  issued  in  that  behalf  became  and  was  abated, 
and  thereupon,  by  journeys  accounts,  that  is  to  say,  within  fifteen  days  next  after  the 
giving  of  the  last- mentioned  judgment  by  the  said  Court  of  Exchequer  Chamber,  she 
freshly  brought  this  present  suit,  wherein  she  now  counts ;  and  that  count,  after  setting 
forth  verbatim  the  writ  which  was  last  issued,  alleges  the  seizin  of  Thomas  J.  Selby, 
deceased,  whose  heir  she  alleges  herself  to  be,  within  sixty  years  next  before  the  com- 
mencement of  the  said  suit,  wherein  the  said  Thomas  Davies  and  Elizabeth  his  wife 
were  demandants,  and  brought  the  present  suit  as  a  continuation  by  journeys  accounts 
as  aforesaid.  It  is  clear  that  the  very  objections  which  the  tenant  intended  to  raise 
against  the  validity  of  this  second  writ  of  right  appear  upon  the  record  itself— namely, 
the  power  of  issuing  a  writ  by  journeys  accounts,  where  the  former  has  abated  by 
death  of  the  sole  tenant — the  power  of  suing  out  any  writ  of  right  by  journeys  accounts, 
after  the  passing  of  the  statute  of  3  &  4  Wm.  4,  c.  27,  and  also  the  objection  that  the 
seizin  of  the  ancestor  from  whom  the  tenant  claims  was  not  laid  within  sixty  years, 
next  before  the  teste  of  the  writ  last  sent  out,  but  within  sixty  years  next  before 
the  teste  of  the  former  vnit;  and  it  is  equally  clear  the  tenant  may  either  raise 
his  objection  to  the  proceedings,  and  call  for  the  judgment  and  decision  of  the 
Court  thereupon  at  the  time  of  his  pleading,  by  demurring  to  the  count,  or  he  may  at 
his  option  reserve  the  objection  till  after  the  trial  has  taken  place  upon  the  merits,  at 
at  which  time  the  objection  to  the  wjit,  if  well  founded,  would  be  equally  fatal  to  the 
proceedings  as  at  the  present  time,  on  the  principle  debile  fundamentum  fallit  opus.  If 
this  mode  of  deciding  the  question  on  the  demurrer  had  not  been  open  to  the  tenant,  if 
he  had  not  possessed  the  power  of  raising  the  question  whether  the  writ  was  valid  or 
not  before  a  superior  Court,  except  by  previously  incurring  the  expense  of  a  new  trial, 
we  should  have  thought  it  our  duty  at  once  to  have  quashed  the  proceedings,  and 
declared  the  writ  issued  in  this  case  by  journeys  accounts  a  nullity ;  but  as  the  tenant 
has  the  opportunity  of  bringing  the  question  at  once  before  a  Court  of  Record,  as  a 
simple  question  of  law,  we  think  that  he  can  have  no  right  to  complain  if  we  decline  to 
proceed  summarily,  and  to  leave  the  question  open  for  discussion  before  the  highest 
tribunal. 

Such  being  the  determination  at  which  we  have  arrived,  we  nevertheless  think  it 
right  to  explain  the  ground  on  which  our  judgment  is  formed ;  that  in  the  present 
state  of  the  law,  a  writ  by  journeys  accounts  cannot  be  sued  out  in  order  that  the  de- 
loandant  may  have  an  opportunity  of  determining  for  herself  the  expediency  of  incur- 
ring the  additional  expense  of  litigation,  which,  if  it  should  turn  out  even  favourable  to 
herself  on  the  merits,  it  would  be  fruitless  in  the  event.  ITie  broad  ground  on  which 
we  rest  our  opuiion  that  the  present  writ  by  journeys  accounts  cannot  be  supported,  is 
^e  operation  of  the  3  &  4  Wm.  4,  c.  27,  s.  36.  By  that  statute  it  is  enacted,  that  no 
^t  of  right,  and  no  other  action,  real  or  mixed,  with  certain  exceptions  mentioned 
in  the  statute,  shall  be  brought  after  the  Slst  of  December,  1834;  the  words  of  the 
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Act  are  precise  and  peremptory,  including,  extending  to,  and  comprising  all  'writs  of 
right  whatever,  whether  originally  sued  out  or  not  by  journeys  accounts,  or,  which  is 
contended  to  be  the  case  before  us,  sued  out  by  continuance.  The  question,  therefore; 
becomes  this, — ^is  the  writ  of  right  so  newly  sued  out  a  fresh  and  a  different  writ  from 
that  which  was  first  sued  out  ?  If  it  is  so,  tiie  consequence  would  necessarily  follow 
that  it  is  not  a  writ  allowed  by  the  law — ^there  is  no  such  writ  in  existence — no  office 
from  which,  nor  is  there  any  officer  by  whom,  such  new  writ  can  be  issued ;  and  that 
it  is  a  new  writ  is  the  language  of  all  the  books.  If  a  writ  abates  without  default  c^ 
the  demandant  or  plaintiff,  he  may  have  a  new  writ  by  journeys  accounts.  (6  Coke, 
10  B.)  The  expression  is  a  new  writ  in  aliud  brevi.  Now,  in  the  Terms  de  Ley  it  is 
said,  that  "  he  may  purchase  a  new  writ."  The  demandant  contends  that  it  is  not  a 
new  writ  in  substance,  but  a  continuance  of  the  old  writ ;  whereas  it  appears  to  us 
that,  strictly  and  properly,  it  cannot  be  a  continuance,  for  it  is  not  issued  till  after  the 
old  writ  is  abated,  and  Lord  Coke,  in  his  report  above  referred  to,  calls  it  quodammodo 
continuance,  llie  Statute  of  Limitations  (32  H.  8,  c.  2)  expressly  gives  a  power  of 
Buing  out  such  new  writ  in  the  case  of  abatement  of  the  former  writ  by  death,  and  it 
expressly  enacts  that  the  demandant,  if  alive,  or  his  next  heir,  may  pursue  his  action 
within  one  year  next  after  one  action  or  suit  has  abated,  and  shaU  enjoy  all  such  ad- 
vantages within  the  said  one  year  as  the  demandant  in  such  writ  has  or  might  have  had 
on  the  said  former  action  or  suit.  As  it  is,  it  appears  that  the  second  suit  is  not  a  con* 
tinuance  of  the  first,  but  that  the  two  suits,  the  former  and  the  present,  are  distinct 
The  statute  21  James,  c.  16,  makes  a  similar  legislative  provision  for  the  plainti£F*8 
bringing  a  new  action  within  one  year  next  after  judgment  for  the  plaintiff  has  been 
reversed  by  writ  of  error;  and  the  entire  silence  in  Uie  statute  now  under  consideration, 
where  these  exceptions  are  found  in  the  former,  leads  to  the  conclusion  that  the  com- 
mon law  cannot  introduce  a  provision  in  favour  of  the  demandant,  a  conclusion  to  whi<^ 
the  two  cases  referred  to  in  Brooke's  Reading  on  the  former  statute  (32  H.  8,  c.  154, 
155)  afford  a  strong  confirmation ;  for  in  these  cases  it  is  held,  that  the  statute  only 
made  provision  for  a  new  writ  where  the  former  suit  was  abated  by  death,  and  the 
demandant  was  not  entitled  to  sue  out  such  writ  by  journeys  accounts  where  the 
former  had  abated  by  any  other  cause,  though  without  the  fault  of  the  demandant. 
If,  therefore,  the  statute  has  made  an  actual  provision  for  a  new  writ  in  that  caae» 
namely,  abatement  by  death,  and  such  provision  cannot  be  extended  to  any  other 
species  of  abatement,  there  could  be  no  alleged  ground  for  counteracting  the  general 
words  of  the  statute  of  Wm.  4,  by  introducing  an  exception  on  which  the  Act  is 
altogether  silent.  Without  entering  into  the  consideration  whether  the  doctrine  of 
journeys  accounts  applies  to  the  case  of  abatement  by  the  death  of  the  sole  tenant, 
which  is  the  case  now  under  consideration,  we  have  arrived  at  the  conclusion  which  I 
have  before  stated ;  but  at  the  same  time,  for  the  reasons  before  given,  we  think  the 
first  rule  must  be  discharged. 


THE  LORD  CHANCELLOR'S  COURT. 

February  9,  1844. 
Rb  Lopvt,  a  Luwatic.  (a) 

Sale  qf  lunatic* $  eitate. 

l%e  9ale  qf  a  lunaiic^M  real  estate  mutt  be  made  in  strict  con^lianee  with  the  terms  qf  the  order  m 
lunacy  by  which  such  sale  is  authoriged;  and  therrfore,  where  a  sale  had  been  made  ^er  lie 
lunatic^s  death,  by  private  contract ^  there  haviny  been  an  order  in  lunacy  to  sell  byjmbUc  mxtkmf 
the  Lord  Chancellor  held  the  sale  to  have  been  made  without  authority,  and  refused  to  coi^Srm  iL 

IN  the  lifetime  of  the  lunatic  an  order  for  the  sale  of  the  lunatic's  real  estate  fay 
public  auction  was  made  in  the  usual  form.    After  the  death  of  the  lunatic  tiie 
(a)  Aepoited  by  R.  G.  Wblfosd,  E§q.,  Barrigter^tOaw. 
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property  was  pnt  ap  to  sale  by  public  auctioa,  but  no  sale  having  been  effected,  it  was 
afterwards  sold  by  private  contract,  with  the  approbation  of  the  commissioner. 

CkandlesB  suf^KNted  a  petition  praying  for  the  confirmation  of  such  sale. 

The  LORD  CHANCELLOR.— There  was  no  authority  for  this  sale.  The  order 
made  authorized  a  sale  by  public  auction,  and  the  sale  by  private  contract  which  has 
actually  taken  place  is  without  any  order  in  lunacy.  Whether  it  would  be  proper  to 
cany  into  effect  a  sale  made  after  the  lunatic's  death,  in  pursuance  of  an  order  for  sale 
obtained  in  his  lifetime,  is  a  question  not  raised  by  ^e  circumstances  of  this  case. 

Application  refused. 


THE  LORD  CHANCELLOR'S  COURT. 

April  20,  1844. 

In  the  matter  of  Thb  St.  Kathbbih-b's  Dock  Compaitt.  (a) 
Co9i9  ^f  reitweetinff  pwrektue'immey, 
Wken  a  large  property  had  been  pkrehaetd  by  a  public  eaa^pany,  the  eoete  tffa  third  remeettment  ef 
a  portion  <(f  the  pmrehaee-'money  were  given  to  the  vendor. 

rB  petitioner  in  this  matter  had  sold  property  to  the  St.  Katherine's  Dock  Com- 
pany for  sums  amounting  altogether  to  the  sum  of  £125,000,  and  the  present 
petiticm  prayed  that  the  costs  of  the  investment  of  a  part  of  ^e  purchase-money  in 
knd,  which  would  be  the  third  of  such  investments  made  since  the  company's  pur- 
ehaae,  might  be  paid  by  the  company. 

Bethel,  in  support  of  the  petition. 

StMori,  contrk,  objected  that  the  company  had  already  paid  upon  the  two  former 
imrestments  costs  amounting  to  £1,576 ;  that  in  all  these  cases  it  is  discretionary 
with  the  Court  either  to  grant  or  to  refuse  the  costs,  and  it  becomes  a  question  in  each 
case  what  is  a  reasonable  amount  of  costs  to  which  the  vendor  should  be  entitled.  The 
other  branches  of  the  Court  have  decided  that  where  there  are  more  than  two  invest- 
ments, the  Court  is  not  disposed  to  impose  the  costs  upon  the  company.  {Ex  parte 
Btw  College,  re  The  London  and  Birmingham  Railwag  Company,  6  Jurist,  908 ;  Eg 
forte  The  Trustees  of  Waste  Lands  of  Boxmore,  re  The  London  and  Birmingham, 
BaShoag  Company,  8  Jurist,  456.) 

Bethel,  in  reply.  Prayer  of  petition  granted. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

February  16,  1844. 

Taylor  v,  Hatoabth.  (b) 
Wta—IUegiHmaeg  of  testatria-^JIiixedfimd^Qmeereionr-Booa  vacantia— Sfcil«a/. 
AUhouyh  the  Crown  mag  claim  the  personal  property  ^  a  person  dying  intestate,  leaoing  no  neat  ef 
hm,  yet  the  royal  prerogative  doee  not  extend  eo  far  as  to  call  upon  a  Court  qfEguity  to  comert 
reel  eetatee  into  penonaltyfor  the  eake  of  claiming  it  as  sneh, 

rlS  cause  came  on  for  further  directions  and  costs.  It  arose  ont  of  the  will 
of  an  illegitimate  lady,  whose  property  at  the  time  of  her  decease  consistad 
of  freehold,  copyhold,  and  personal  estates.  The  original  bill  was  filed  by  the  sup- 
posed heir-at-law,  a  legatee  and  next  of  kin.  The  Master  found  that  there  was  no 
bar^t-kcw  or  next  of  Ion,  but  made  no  lepcnrt;  &e  plaintiff  in  the  suit  and  a  l^atee 
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infant  filed  a  supplemental  bill.  By  her  will  the  testatrix  gave  the  residue  of  her  pro- 
perty, real  as  well  as  personal,  to  her  executors  and  trustees,  their  heirs,  executors,, 
administrators,  and  assigns,  upon  trust,  that  they,  the  said  executors  and  trustees, 
and  the  survivors  and  survivor  of  them,  the  heirs,  executors,  administrators,  and 
assigns  of  such  survivor,  should,  immediately  after  her  decease,  absolutely  sell  and 
dispose  of  such  part  and  parts  of  her  said  hereditaments  as  should  not  consist  of 
money,  or  of  stock,  either  by  private  contract  or  by  public  auction,  in  such  manner  as 
they  should  think  fit.  And  as  to  the  surplus,  after  paying  the  expenses,  &c.,  upon  trusty 
to  lay  out  and  invest  in  their  joint  names,  in  some  of  the  public  stocks  or  government 
or  real  securities,  at  interest,  and  stand  possessed  of  the  same,  upon  trust  by  and  oat 
of  such  rents,  issues,  dividends,  and  annual  profits,  to  pay  certain  annuities  therein 
mentioned ;  and  lastly,  and  subject  to  the  thereinbefore-mentioned  trusts,  upon  trust 
to  pay,  apply,  transfer,  and  dispose  of  the  said  stocks,  funds,  and  securities,  and  the 
rents,  issues,  interests,  dividends,  and  annual  profits  arising  therefrom  respectively,  or 
of  any  part  or  parts  thereof,  to  such  person  or  persons,  or  for  such  ends,  intents,  and 
purposes,  and  in  such  manner  as  by  any  codicil  or  codicils  to  her  said  will  she  should 
at  any  time  or  times  thereafter  direct  or  appoint. 

The  testatrix  made  no  codicil  to  her  will ;  the  question,  therefore,  arose  on  behalf 
of  the  Crown,  whether  since  the  trusts,  after  satisfying  the  annuities,  had  wholly 
failed  as  to  the  residue,  the  real  property  directed  by  the  will  to  be  converted  into 
personalty  should  not,  according  to  the  doctrine  of  the  Court  of  Equity,  be  impressed 
with  the  character  of  personalty  from  the  death  of  the  testatrix,  even  had  no  actual 
conversion  taken  place,  and  should,  therefore,  belong  to  the  Crown,  against  the 
trustees  claiming  it  for  their  own  benefit :  in  other  words,  whether  the  residue  should 
not  be  considered  as  bona  vacantia  for  want  of  a  next  of  kin,  which  the  Crown  might 
claim  as  a  branch  of  royal  prerogative,  in  the  same  manner  as  in  the  case  of  real 
estates,  they  would  have  escheated  for  want  of  an  heir-at-law. 

A  dispute  having  arisen,  in  limine,  whether  the  suit  should  be  treated  as  a  question 
between  the  Crown  and  the  trustees  merely,  or  whether  the  rights  of  other  parties 
were  not  so  far  involved  as  to  render  it  necessary  that  they  should  appear — 

The  Vice-Chancellor. — The  question  may  be  discussed  by  means  of  a  short  sup- 
plemental information  or  a  bill  to  enable  the  Court  to  deal  with  the  fund  to  the  utmost 
extent. 

Teed  refused  to  treat  it  as  a  question  between  the  Crown  and  the  trustees  merely. 

The  Vice-Chancellor.— If  they  will  agree  not  to  appeal  upon  a  matter  of  form,  I 
will  hear  it.  You  all  agree  as  if  it  were  in  proper  form  or  unobjectionable  in  point  of 
form. 

Twiss,  for  the  Crown. — ^The  right  which  the  Crown  has  to  the  residue  or  any  part 
of  the  testatrix's  property  will  be  to  consider  the  two  species  of  property,  both  real  and 
personal,  as  a  mixed  fund ;  for,  after  the  payment  of  certain  annuities,  the  residue  is 
to  be  applied  as  the  testatrix  should  by  a  codicil  appoint.  As  to  the  personal  property, 
there  is  no  next  of  kin  nor  any  heir-at-law,  therefore  the  Crown  claims  that  which 
belonged  to  the  testatrix  at  the  time  of  her  decease,  as  bona  vacantia,  {Middleton  v. 
Spicer,  1  Bro.  C.  C.  201.)  Now  then,  the  question  as  to  the  real  estates  will  be, 
whether  that  species  of  property,  having  been  directed  to  be  converted  into  personalty, 
does  not,  therefore,  belong  to  the  Crown,  since  it  is  impressed  with  the  character  of 
personalty,  although  not  yet  converted.  (1  Jarman  on  Wills,  568.)  [The  Vice- 
Chancellob. — Land  in  the  character  of  personalty  belongs  to  the  heir-at-law  if  the 
gift  could  not  take  effect  by  the  will.]  When  money  in  trust  cannot  take  effect  for 
the  specific  purpose  for  which  it  was  intended,  it  is  bona  vacantia.  With  respect  to  the 
right  of  the  Crown  to  bank  stock  as  bona  vacantia,  we  find  the  doctrine  laid  down  in 
Barclay  v.  Russell  (3  Ves.  435).  Our  case  is  like  the  one  of  Middleton  v.  Spicer,  the 
only  difference  is  that  ours  is  one  in  which  the  real  estates  are  directed  to  be  converted 
into  personalty  ;  but  in  Middleton  v.  Spicer  it  was  personalty  at  first.  The  law  gives 
real  property  to  the  Crown  only  by  means  of  escheat,  i.  e.  when  no  tenant  is  found  to 
perform  the  feudal  services,  the  Crown  takes  it.  Ours  is  no  case  of  an  escheat,  but 
bona  vacantia,  i.  e.  personalty  not  disposed  of.  The  case  of  Burgess  v.  Wheaie  (1  W. 
Black.  Rep.  123)  will  be  cited  by  the  opposite  side.     [The  ^icb- Chancellor. — ^Was 
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the  probate  duty  paid  ?]  No  ;  because  as  for  the  purposes  of  personalty  the  legacy 
duty  must  be  paid.  When  the  purposes  wholly  fail  as  to  conversion,  and  the  trustees 
do  not  take  the  legal  estate,  then  the  heir-at-law  takes  it  as  unconverted  land,  not  as  a 
reversioner,  but  by  operation  of  law.  In  our  case,  therefore,  had  there  been  no  heir 
the  Crown  would  have  equally  taken  by  escheat,  because  the  purposes  directed  would 
have  failed.  There  is  no  case  which  the  others  can  suggest  in  which  the  Crown  under 
sttch  circumstances  does  not  take.  [The  Vice-Chancellor. — Could  the  Crown  have 
filed  a  bill  in  this  case  ?]  Undoubtedly.  [The  Vice-Chancellor. — Suppose  the 
testatrix  had  made  a  codicil  saying  she  had  given  the  lands  to  trustees  to  sell,  and  then 
by  a  codicil  directs  the  trustees  not  to  sell,  where  would  be  the  legal  estate  ?]  In  the 
trustees,  similar  to  the  case  of  General  Stainwix  and  his  daughter,  upon  the  presump- 
tion of  survivorship.  Doe  dem.  Cadogan  v.  Ewart  (7  Ad.  &  EU.  636)  shews  that  where 
land  is  given  to  trustees  to  convert  under  certain  circumstances,  until  those  circum- 
stances arise  no  legal  estate  is  in  the  trustees.  (2  Jarm.  206.)  Then,  as  to  the  legal 
question  of  election,  a  party  has  no  right  to  make  it  to  the  injury  of  a  third  person  ;  in 
other  words,  he  has  no  right  to  say,  *'  I  will  hold  the  land  unconverted  by  my  right  to 
elect  and  will  not  consider  it  personalty,"  if  by  so  doing  he  robs  the  Crown  of  a  cer- 
tain part  of  the  revenue,  viz.  legacy  duty.  {Attorney -General  v.  Alford,  \  Price, 
426 ;  Smith  v.  Claxton,  4  Madd.) 

fTray,  on  the  same  side,  submitted  tliat  there  was  a  necessary  conversion  by  the 
words  of  the  will,  which  gave  an  immediate  direction  to  sell,  and  that  the  annuities 
were  charged  upon  the  whole  estates,  both  real  and  personal.  [The  Vice-Chan- 
celloe. — ^The  question  is,  whether  the  Crown  could  or  not  compel  the  trustees  to 
sell  ?  There  seems  to  be  so  clear  a  trust  to  sell  connected  with  the  devise,  that  they 
must  take  the  legal  estate.  Why  else  does  the  Attorney- General  appear  before  the 
Court  but  to  get  the  legal  estate  from  them  ?] 

Teed,  for  the  trustees  and  executors. — ^We  have  paid  all  the  debts  and  provided  for 
the  annuities.  We  ask  whether  the  executors  are  entitled  to  retain.  The  trustees 
were  admitted  to  the  copyhold,  and  being  not  only  executors  but  trustees  also,  the 
question  is,  whether  the  Court  will  now  take  it  out  of  them.  (Hawkins  v.  Hawkins,  7  Sim. 
173.)  In  our  case  there  is  a  power  of  leasing  given  to  the  trustees ;  and  where  there 
is  a  devise  to  the  trustees  without  any  precise  declaration  as  to  what  trusts  shall  be, 
there  is  a  resulting  trust  for  the  heir-at-law,  if  there  be  one  ;  but  as  in  our  case  there 
is  no  heir-at-law,  the  point  to  be  decided,  therefore,  will  be,  whether  the  Crown  can 
claim  the  property  as  bona  vacantia.  '  [The  Vicb-Chancbllor. — I  thought  it  would 
oome  to  this,  viz. : — the  trustees  taking  the  legal  estate,  and  having  sold  the  real 
property  and  converted  it  into  money,  whether  that  circumstance  makes  any  substan- 
tial difference  between  the  parties.]  There  exists  no  such  equity  in  the  Crown  as 
there  does  in  the  heir-at-law  (if  any)  to  the  produce  of  the  sale,  therefore  the  Crown 
has  no  right  to  it.     (Henchman  v.  Attorney -General,  3  M.  &  K.  485.) 

Hall,  on  the  same  side,  cited  Williams  v.  Lord  Lonsdale  (3  Ves.  jun.)  ;  Amphlett  v. 
Par*  (2  R.  &  M.  221) ;  Johnson  v.  Woods  (2  Bea.  409)  ;  Williams  v.  Kershaw  (5 
Iaw  Journal,  84).  The  trustees  in  our  case  stand  in  the  position  of  the  heir-at-law. 
As  to  the  pure  personalty,  the  Crown  would  not  take,  because  there  is  a  legal  hand 
already  to  receive  it,  namely,  the  executors ;  it  cannot,  therefore,  be  construed  into 
hona  vacantia.  Judge  Blackstone  speaks  of  this  part  of  the  royal  revenue  as  follows  : — 
"  Besides  the  particular  reasons  before  given  why  the  king  should  have  the  several 
revenues  of  royal  fish,  shipwrecks,  treasure- trove,  waifs,  and  estrays,  there  is  also  one 
general  reason  which  holds  for  them  all ;  and  that  is,  because  they  are  bona  vacantia, 
or  goods  in  which  no  one  else  can  claim  a  property,  and,  therefore,  by  the  law  of  na- 
ture, they  belonged  to  the  first  occupant  or  finder ;  and  so  continued  under  the  impe- 
rial law.  But  in  settling  the  modem  constitutions  of  most  of  the  governments  of 
Europe,  it  was  thought  proper  (to  prevent  that  strife  and  contention  which  the  mere 
tide  of  occupancy  is  apt  to  create,  and  to  continue  to  provide  for  the  support  of  public 
authority  in  a  manner  the  least  burdensome  to  individuals)  that  these  rights  should  be 
wiaexed  to  the  supreme  power  by  the  positive  laws  of  the  state."  And  so  it  came  to 
P*5S,  that,  as  Bracton  expresses  it,  "  hoic  qua  nullius  in  bonis  sunt,  et  olim  fuerunt  in- 
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^venioris  de  Jure  natvrali.  Jam  efficiuntur  priucipis  de  Jure  gentium"  which  defimtkt 
dearly  ezdudes  the  Crown  in  our  case  from  claiming  even  the  pure  personalty. 

Koe  and  Chandless,  for  one  of  the  trustees,  contended  that  the  Crown  had  no  ligbt 
to  demand  a  sale,  and  that  the  arg^ument  in  favour  of  the  Crown,  respecting  a  mixed 
common  fund  after  payment  of  debts,  had  no  foundation  whatever.  (Hill  v.  Cock,  1  Vo. 
&  Bea.)  That  as  to  tiie  real  estates,  as  they  would  go  to  the  heir-at-law,  if  there  woe 
one,  so  now  they  belong  to  the  trustees  as  real  estate,  unconverted  at  the  death  of  tlie 
testatrix,  with  all  its  incidencies.  Henchman  v.  Attorney- General  shews  that  tk 
Court  wtlH  not  convert  realty  into  personalty  for  the  benefit  of  the  Crown.  Tbit 
executors  take  the  personalty  as  trustees  upon  trust.  First,  as  to  personalty :  Unlev 
the  doctrine  in  Middleton  v.  Spicer  can  be  destroyed,  the  right  of  the  Crown  goes  upon 
the  presumption  that  the  property  forming  the  subject  of  the  claim  is  bona  vacantia,  hot 
a  legacy  excludes  the  Crown.  [The  Vicb* Chancellor.-— -The  testatrix  shews  wlio 
are  to  take  as  trustees,  although  she  has  not  declared  a  trust.]  Secondly :  Is  the 
Crown  entitled  to  the  real  estates,  if  indeed  they  can  now  be  considered  in  the  light  of 
realty  ?  What  is  the  meaning  of  the  rule  bona  vacantia  ?  Why  it  is  only  penoml 
property,  forming,  according  to  the  doctrine  of  the  common  law,  purt  of  the  long's  tern- 
pond  revenue,  as  stated  by  Lord  Hale  in  his  Analysis.  (Doc.  &  Stu.  269  ;  St.  Prarag. 
Regis  Edw.  2,  c.  17 ;  Christian's  note  to  Blackstone ;  Stat.  1  Wm.  4,  c.  40.) 

Wray,  in  reply,  dted  Arnold  v.  Chapman  (Co.  Litt  Butler's  note,  sec.  300) ;  Stat 
Prerog.  Regis  Edw.  2,  c.  17 ;  Cave  v.  Roberts  (8  Sim.  208). 

Walker,  Parker,  Montague,  and  Cooke,  for  other  parties. 

The  Vicx-Chancsllob.-— This  case  lies  in  a  narrow  compass,  and  the  fiact  is,  there 
exists  but  a  small  quantity  of  authority  upon  the  subject,  but  what  authority  does  exist 
is  quite  sufficient  to  guide  me  in  the  present  decision.  The  construction  of  the  will  is 
simple  and  clear.  If  any  trust  had  been  declared  by  the  will,  or  by  any  subsequent 
codicil,  the  party  in  whose  favour  it  was  made  would  have  a  right,  by  the  aid  of  tluB 
Court,  to  caU  upon  the  trustees  to  convert.  The  whole  property  is  vested  in  the 
trustees  ;  the  power  of  leasing  the  estates  is  to  continue  in  them  till  an  opportunity  of 
selling  shall  occur ;  the  party  beneficially  entitled  might  then  claim.  There  is  no  next 
of  kin  nor  heir-at-law.  As  to  the  personal  estate  which  belonged  to  the  testatrix  at 
the  time  of  her  death,  the  Crown  is  entitled  to  receive  it.  Now,  as  to  the  real  estates, 
the  case  of  Burgess  v.  Wheate  has  remained  unreversed.  It  was  not  one  which  exhilntB 
a  contest  with  one  person  against  another,  but  between  the  Lord  Keeper  Henley  against 
Lord  Chief  Justice  Mansfield.  The  latter  case  was  nothing  more  than  this,  viz.  that 
if  a  legal  estate  is  vested  in  trustees,  in  trust  for  A,  who  dies  without  an  heir,  the 
trustee  may  hold  it  for  his  own  benefit  against  any  legal  right  in  the  Crown  by  way  of 
escheat.  Where  the  legal  estate  in  fee  is  given  to  a  trustee,  and  there  is  no  heir-at-Uv, 
nor  cestui  que  trust,  the  trustee  may  hold  for  his  own  benefit.  In  this  case  the  testaHix 
directs  that  the  freehold  estates  shall  be  sold,  and  it  is  therefore  contended,  on  behalf  d 
her  Majesty,  that  the  Crown  is  entitied.  Now,  in  Walker  v.  Denne,  Lord  Lough- 
borough says,  "  The  Crown  comes  under  no  head  of  equity.  I  think  it  would  be  a 
great  stretch,  even  if  that  circumstance  of  the  option  was  wanting ;  but  with  that  cir- 
cumstance, to  convert  it  for  the  Crown  is  too  extraordinary  for  a  Court  of  Equity." 
Circumstanced  as  are  the  real  estates  in  the  case  before  us,  the  Crown  could  have  no 
claim  at  common  law.  The  difference  between  Middleton  v.  Spicer  and  our  own  is, 
that  there  the  dispute  was,  that  the  property  consisted  of  personalty,  and  that  there 
was  no  necessity  for  a  Court  of  Equity  to  give  the  right  to  the  Crown,  the  right  of  the 
latter  to  personal  property  existing  independent  of  a  Court  of  Equity.  But  in  our  case, 
to  give  a  right  to  the  Crown,  there  must  be  an  order  to  enforce  the  claim  on  behalf  of 
the  Crown,  and  it  has  been  long  held  that  the  Crown  could  not  call  upon  a  Court  of 
Equity  to  compel  a  conversion  of  realty.  Now,  without  considering  whether  my  Lord 
Brougham — ^in  Henchman  v.  Attorney- General — ^was  right  or  wrong,  the  Crown  can 
only  take  the  realty  by  virtue  of  escheat,  and  the  Court  of  Equity  can  only  decide  it  as 
such.  If  there  had  been  a  next  of  kin,  he  being  entitled  in  equity,  and  dying  without 
next  of  kin,  the  Crown  might  have  claimed.  I  do  really  think,  upon  the  cases  of 
Henchman  v.  Attorney' General  and  Walker  v.  Denne,  that  the  Crown  has  no  right  to 
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the  property  after  conversion,  although  it  has  a  right  to  the  personalty  of  the  testatrix 
at  the  time  of  her  death  not  disposed  of. 

7]ie  costs  in  the  common  way  given  to  all  parties  out  of  the  general  fund;  the 

legacies  paid  out  of  the  personal  estate :  the  annuities  payable  out  of  the 

nuxedfund. 


THE  LORD  CHANCELLOR'S  COURT. 

Matf  29,  and  November  15^  1843. 

Taylob  v.  Rundell.  (a) 

Production  and  discotfery  of  document* — Partner  bound  to  obtain  information  to  enable  him  to  answer 
an  inquiry  as  to  deeds  and  accounts. — Mining  partnership. 

Wkert  a  drfendant  interssted  in  mines  is  interrogated  as  to  the  contents  qfa  document  or  book,  the 
property  of  the  mining  company  in  which  he  is  a  partner,  and  the  question  is  one  which  he  is  bound 
to]enswer,  he  is  compellable  to  take  any  proceedings  which  mag  be  necessary  for  the  purpose  of 
esforcmg  hie  partners  to  admit  him  to  the  requi^te  inspection  (jfthe  deeds  or  books ;  and  the  Court 
will  give  him  student  time  for  the  enforcement  qf  his  rights  fir  that  purpose, 

rS  plaintiffs  are  the  executors  of  the  late  Duke  of  York,  and  the  defendants 
are  memhers  and  three  of  the  directors  of  the  General  Mining  Association, 
a  company  formed  to  work  certain  mines  in  Nova  Scotia.  The  Duke  of  York 
was  entitled  to  these  mines,  under  a  grant  from  the  Crown  for  a  long  term  of  years, 
subject  to  certain  reserved  rents  and  royalties;  and  hy  an  indenture  dated  the  12th 
day  of  Septemher,  1826,  he  demised  all  the  mines  comprised  in  the  Crown  grant  to 
the  defendant  and  to  John  Bridge,  since  deceased,  by  way  of  underlease,  reserving  the 
crown  rents  and  royalties,  and  also  reserving  a  defined  proportion  of  the  net  annual 
profits  which  might  arise  from  the  working  of  the  mines.  In  that  indenture  it  was, 
amongst  other  ttongs,  provided  that  the  lessees  should  keep,  or  cause  to  be  kept,  such 
accounts  as  should  be  necessary  to  shew  the  actual  gains  and  profits  of  the  mines,  and 
should  give  free  access  and  liberty  to  such  persons  as  the  Duke  of  York,  his  executors, 
administrators,  and  assigns,  should  from  rime  to  time  appoint,  to  inspect  and  take 
copies  thereof;  and  also  that  they  should  annually,  during  the  continuance  of  the 
term  thereby  granted,  lay,  or  cause  to  be  laid,  before  the  D^e  of  York,  his  executors, 
administrators,  or  assigns,  or  such  person  as  he  or  they  should  authorize  to  receive 
the  same,  a  full,  true,  and  particular  account,  in  writing,  of  the  number,  names,  and 
situation  of  the  mines  respectively,  and  also  the  numbers,  names,  and  situations  of  all 
the  shafts,  adits,  levels,  drains,  and  other  works  whatsoever  belonging  thereto,  so  as 
to  afford  a  full,  clear,  and  true  statement  of  the  mines  respectively,  and  of  the  several 
works  thereof ;  and  also  that  they  should  appoint,  or  cause  to  be  appointed,  such  per- 
son as  the  Duke  of  York,  his  executors,  administrators,  or  assigns,  should  from  time 
to  time  nominate  for  that  purpose,  to  have  the  full  privileges  and  powers  of  a  director, 
and  to  sit  at  the  board  of  directors  appointed,  or  to  be  appointed,  for  conducting  the 
afiairs  of  the  mining  business,  for  the  express  purpose  of  watching  over  and  attending 
to  the  interests  of  the  Duke  of  York;  such  director  to  be  first  approved  by  the  ma- 
jority of  the  board  of  directors  for  tiie  time  being  at  the  next  meeting  after  such 
appointment. 

This  underlease  was  granted  to  the  defendants  as  trustees  for  the  association,  a 
numerous  body. 

Mr.  Parkinson  was,  soon  after  the  execution  of  the  underlease,  nominated  by  the 
Duke  of  York,  and  duly  appointed,  in  pursuance  of  the  stipulation  above  mentioned, 
to  act  as  a  director  of  the  association,  and  he  had  ever  since  occupied  a  seat  at  the 
board  in  that  character.  It  was  provided  by  the  co-partnership  deed  of  the  association, 
that  the  directors  should  have  the  entire  control  and  management  of  the  mines,  and 
(a)  Reported  by  R.  G.  Wblfokd,  Esq.,  Barrister-at-law. 
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that  a  general  meeting  of  the  proprietors  should  he  held  in  the  month  of  May  or  June 
in  every  year,  at  which  meeting  the  accounts  of  the  association  and  the  reports  of  the 
directors  were  to  be  produced ;  and  that  from  the  fourteenth  to  the  thirty-fifth  day 
after  the  holding  of  every  yearly  general  meeting,  the  secretary  should  permit  any  of 
the  proprietors  to  have,  at  the  office  of  the  association  in  London,  free  access  to  all  ae- 
counts,  books,  and  other  documents  belonging  to  the  association,  but  that  no  pro- 
prietor should  be  at  liberty  to  examine  or  inspect  such  accounts  or  documents,  except 
during  that  period. 

In  1835,  a  suit  was  instituted  by  the  plaintiffs,  in  their  character  of  personal  repre- 
sentatives of  the  Duke  of  York,  for  a  discovery  and  account  of  the  profits  of  the  mines. 
Exceptions  had  been  taken  to  the  defendants'  answer  to  that  part  of  the  bill  which 
sought  a  discovery  of  "  grants,  leases,  licenses,  copies  of  grants,  leases,  licenses,  books 
of  account,  accounts,  papers  and  writings,  relating  to  the  quantity  of  ores,  coals,  and 
other  minerals  which  had  been  procured  from  the  mines,"  which  were  in  the  possession 
of  the  defendants'  agents,  "  more  especially  in  America,"  or  relating  to  the  charges, 
expenses,  and  gains  thereof ;  and  also  of  what  mines  had  been  opened  and  worked. 
Such  part  of  the  answer  was  in  substance,  that  the  defendants  had,  in  the  first  sche- 
dule to  their  answer,  set  forth  a  full  and  true  list  of  every  document  in  their  own  pos- 
session or  power ;  and  they  had,  in  the  second  schedule,  set  forth  a  full  list  of  every 
document  in  the  possession  of  their  secretary  in  London  ;  that  the  secretary  was  not 
their  or  either  of  their  agent,  but  the  agent  of  the  association,  of  which  the  defendants 
were  shareholders  and  directors  ;  and  that  the  defendants  had  not,  nor  had  either  of 
them,  any  agent  in  America,  though  they  admitted  that  the  association  had  agents  in 
America ;  and  they  said  that,  except  the  documents  mentioned  in  the  first  schedule, 
they  denied  that  Uiere  was  in  their  possession,  or  in  the  possession  of  the  agent  or 
agents  of  them,  the  defendants,  or  either  of  them,  either  in  America  or  elsewhere,  any 
grant,  lease,  or  so  forth. 

They  said,  that  they  believe,  not  from  any  positive  information,  but  from  the  hct 
of  there  being  agents  of  the  association  in  America,  that  the  principal  agent  had  in  his 
possession  many  books  of  account,  and  other  documents,  relating  to  the  accounts  of 
the  said  mines,  and  to  the  working  thereof;  and  that  such  agent  had  also  in  his  pos- 
session some  deeds  and  licenses  relating  to  the  title  of  the  mines,  but  that,  inasmuch 
as  he  was  in  the  habit  of  transmitting  monthly  to  the  secretary  of  the  association  in 
London  copies  of  all  the  accounts  and  other  documents  of  interest  or  importance  re- 
lating to  the  mines,  the  defendants  believed  that  the  documents  mentioned  in  the  second 
schedule  would  furnish  all  the  information  as  to  matters  of  account,  and  all  informa- 
tion of  any  matters  in  question,  that  could  be  obtained  by  an  inspection  of  the  docu- 
ments in  the  possession  of  the  agent  of  the  association  in  America ;  and  that  they  were 
wholly  unable  further  to  set  forth  whether  or  not  there  was  in  the  possession  of  any 
agent  of  the  association  in  America,  or  further  than  appeared  by  the  second  schedule, 
whether  or  not  there  was  in  the  possession  of  any  other  agent  of  the  association  any 
grant,  &c. 

The  answer  further  stated  that  the  defendants,  being  engaged  in  extensive  mercan- 
tile concerns  of  their  own,  had  paid  but  little  attention  to  the  affairs  of  the  association, 
and  that,  save  as  therein  set  forth,  they  had  no  personal  knowledge  whatsoever,  or 
other  knowledge  than  was  contained  in  the  books  and  documents  mentioned  in  the 
schedules,  of  any  matter  connected  with  the  mines  ;  that,  in  fact,  the  books  and  docu- 
ments mentioned  in  the  second  schedule  were  not,  nor  were  any  of  them,  in  the  posses- 
sion or  power  of  the  defendants,  or  either  of  them,  in  any  other  sense  than  that  they 
and  the  other  directors  of  the  association,  including  Mr.  Parkinson,  when  assembled  as 
a  board,  were  competent  to  order  the  same  to  be  used  and  inspected  by  a  vote  of  the 
board  ;  that  they  had  no  authority  to  make  use  of  those  documents,  or  any  of  them,  as 
individuals,  except  only  when  sitting  with  the  board,  or  by  an  order  of  the  board,  ex- 
cept that  they,  in  common  with  the  other  proprietors  of  the  association,  had  a  right  to 
inspect  the  same  and  take  copies  thereof  during  the  time  limited  for  Uiat  purpose  by 
the  provisions  of  the  partnership  deed ;  that  Mr.  Parkinson,  as  one  of  the  directors, 
had  the  same  opportunities  as  the  defendants  had  of  inspecting  and  using  the  docu- 
ments, and  that  they  had  not  the  permission  or  authority  from  the  hoard  of  directors  to 
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have  at  use  them  for  the  pmrposes  of  the  present  9uit ;  on  the  contrary,  they  had  been' 
ioibrmed,  and  bdieved,  that  the  directors  declined  to  allow  them  to  use  the  same,  or  to 
give  tbem  any  further  or  other  information  in  this  suit  which  might  enable  them  to 
prosecate  the  same  against  the  defendants,  who  were  mere  trustees,  without  bringing 
the  other  parties  interested  in  the  said  association  before  the  Court. 

These  answers  were  excepted  to  for  insufficiency,  but  the  exceptions  were  disallowed 
by  the  Master,  to  whose  report  exceptions  were  afterwards  allowed  by  the  Vice- 
chancellor  (Sir  L.  Shadwell)  ;  and  upon  an  appeal  to  Lord  Cottenham,  C,  his  lordship 
affirmed  the  Vice-ChanceUor*s  decision,  holding  that  the  rule  of  the  Court,  "  adopted 
from  necessity,  with  reference  to  the  production  of  documents,  is,  that  if  a  defendant 
has  joint  possession  of  a  document  with  somebody  else,  who  is  not  before  the 
Court,  the  Court  will  not  order  him  to  produce  it,  and  that  for  two  reasons :  one  is, 
that  a  party  will  not  be  ordered  to  do  that  which  he  cannot  or  may  not  be 
able  to  do ;  the  other  is,  that  another  party,  not  present,  has  an  interest  in 
the  document  which  the  Court  cannot  deal  with.  But  that  rule  does  not  apply 
to  discovery."  His  lordship  also  held  that  the  plaintiffs,  representing  the  landlord, 
were  entitled  to  the  discovery,  and  that  the  defendants  had  stated  notibing  that  made 
it  impossible  for  them  to  give  it ;  that  the  defendants  did  not  say  that  they  had  ever 
applied  for  an  inspection  of  those  documents  and  were  refused ;  they  had  merely  said  that 
somebody  else  had  got  the  documents  ;  and  that  if  it  was  in  the  defendants'  power  to 
give  the  discovery,  they  must  give  it,  or  shew  that  they  had  done  their  best  to  procure 
tiie  means  of  giving  it.  In  the  present  suit,  a  decree  having  been  issued,  the  same 
answers  were  made  to  interrogatories,  and  the  same  exceptions  to  examination  for  in- 
sufficiency were  taken,  and  allowed  on  argument  by  Vice-Chancellor  Knight  Bruce» 
which  is  reported  1  Younge  &  Collyer's  Chancery  Cases,  128. 

The  case  now  came  on  upon  exceptions  to  the  Master's  report  of  the  insufficiency  of 
a  sixth  examination  put  in  by  the  defendants  under  the  decree.  The  exceptions  were, 
by  leave,  allowed  to  be  set  down  to  be  heard  before  the  Lord  Chancellor  in  the  first 
instance.  It  was  now  admitted  that,  presuming  the  defendants'  statements  to  be  true, 
they  had  done  every  thing  in  their  power  to  obtain  access  to  the  documents  in  ques- 
tion, short  of  filing  a  bill  in  equity  to  compel  their  production. 

Wakefield  and  Wood,  for  the  defendants,  in  support  of  the  exceptions  to  the  report, 
contended  that  the  defendants  had  in  good  faith  done  all  that  was  in  their  power  to  obtain 
the  information  sought  for  by  the  plaintiffis.  The  difficulty  was  occasioned  by  the  plaintiffs 
not  making  all  persons  interested  in  the  mines  parties  to  the  suit ;  that  the  Court 
would  not  compel  the  disclosure  of  partnership  books,  which  were  privileged,  by  some 
in  the  absence  of  the  rest ;  that  from  Lord  Cottenham's  judgment  upon  the  excep- 
tbns  in  the  former  suit  (Craig  &  Phillips,  104),  it  was  evident  that  he  would  not  have 
gone  the  length  now  contended  for  by  the  pl^ntiffs.  Here  the  documents  are  in  the 
custody  of  the  secretary  to  the  association,  and  the  board  of  directors  by  their  resolu- 
tion have  prohibited  him  from  permitting  inspection  of  the  documents  without  their 
express  sanction,  and  they  refuse  to  sanction  the  defendants'  inspection  of  them. 
The  defendants  cannot  prevail  on  the  board  to  rescind  their  resolution,  and  therefore 
they  are  unable  to  control  the  secretary,  who  is  the  agent  of  the  other  directors  as  well 
as  of  themselves.     {Murray  v.  Walter,  Craig  &  Philhps,  1 14.) 

RmucU  and  Giffard,  for  the  plaintiffs. — ^The  defendants  are  expressly  bound 
by  the  covenants  to  render  and  give  the  discovery  sought  by  the  plaintiffs,  and 
they  could  not  except  themselves  from  the  obligations  imposed  by  those  covenants  by 
consenting  to  become  trustees  for  the  association.  The  objection  for  want  of  parties 
comes  too  late  after  a  decree  has  been  made  by  which  these  accounts  are  du-ected  to  be 
taken.  The  claim  was  made  against  the  defendants  individually  upon  the  covenants  in 
the  underlease,  and  the  plaintiffs  had  nothing  to  do  with  the  other  members  of  the  asso- 
ciation. The  exclusion  of  the  defendants  from  access  to  the  books  by  the  resolution  of 
the  board  of  directors  was  a  mere  contrivance  on  the  part  of  the  defendants  to  evade 
performance  of  the  covenants  of  the  lease,  and  could  interpose  no  effectual  bar  to  the 
defendants'  inspection  of  the  documents,  if  they  really  endeavoured  to  obey  the  orders  of 
the  Court.  Where  a  solicitor  withholds  papers  from  his  client,  the  Court  will  compel  a 
defendant  to  obtain  possession  of  them  {Ex  parte  Shaw,  Jac.  270),  and  the  same 
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principle  is  applicable  to  the  present  case.  If  the  defendants  cannot  obtain  access  to 
the  papers  without  filing  a  bill  against  their  co-directors,  they  are  bound  to  take  that 
course,  which  they  may  do  without  praying  a  dissolution  of  the  company.  (Hichens  v. 
Congreve,  4  Russell,  562 ;  Walworth  v.  Holt,  4  Mylne  &  Craig,  619.) 

Wakefield,  in  reply. — ^In  the  history  of  this  Court  there  is  no  instance  of  any  sugges- 
tion so  extravagant  as  that,  in  order  to  be  able  to  make  a  discovery  in  one  suit,  a  party 
is  bound  to  institute  another. 

November  15. — Judgment, 

llie  LORD  CHANCELLOR. — ^This  case  has  come  on  again  upon  exceptions  to 
the  Master's  report.  The  report  states  the  examination  of  the  defendants  to  be  insuf- 
ficient. By  the  decree  of  the  5th  May,  1837,  it  was  ordered  that  the  defendants, 
Edmund  Waller  Rundell,  Thomas  Bridge,  and  John  G.  Bridge,  should  produce  all 
deeds,  books,  &c.  in  their  custody  or  power  relating  to  the  matters  therein  men- 
tioned, and  should  be  examined  on  interrogatories,  as  the  Master  should  think  fit. 
The  defendants,  in  their  examination,  represent  that  they  are  unable,  without  the  in- 
spection of  certain  documents,  to  give  any  further  information  than  they  have  already 
given  ;  that  such  documents  are  in  the  possession  of  the  secretary,  amd  wider  thejouU 
control  of  themselves  and  the  other  directors  of  the  Mining  Association,  and  that  the 
directors  refuse  to  allow  the  defendants  to  inspect  them.  They  state  that  repeated 
applications  have  been  made  by  or  on  the  part  of  the  defendants  to  allow  the  inspec- 
tion, but  always  with  the  same  result.  The  question  is,  whether  this  is  a  sufiident 
excuse  for  not  further  answering  the  interrogatories ;  whether,  to  use  an  expression 
of  Lord  Eldon's,  parties  shall  be  allowed  thus  to  baffle  the  jurisdiction  of  the  Court. 
The  defendants  are  the  lessees  of  the  mines ;  the  legal  estate  is  in  them ;  they  are 
also  directors  in  the  association,  and  proprietors  or  shareholders  in  the  concern.  As 
proprietors  they  have,  by  the  very  terms  of  the  deed  of  association,  a  right,  subject  to 
certain  regulations  as  to  time,  &c.,  to  inspect  and  take  copies  of  the  documents  in 
question ;  and,  as  directors,  they  luive  right  to  the  inspection  of  them  at  any  time. 
The  possession  of  the  secretary  is  their  possession  ;  he  is  their  servant,  and  their  co- 
directors  have  no  right  to  exclude  them.  Is  it  sufiicient,  then,  for  a  party  who  h 
required  to  speak  as  to  the  contents  of  such  documents  as  are  in  his  custody,  posses- 
sion, or  power,  to  say  that  he  cannot  comply  with  the  order,  because  his  documents 
are  wrongfully  withheld  from  him  }  I  think  not.  Suppose  an  agent  withholds  papers 
belonging  to  his  principal,  would  the  statement  of  such  wrongful  act  be  an  excuse  for 
not  producing  them,  or  not  speaking  as  to  their  contents  ?  In  a  former  case  between 
these  parties.  Lord  Cottenham  put  the  case  of  a  solicitor  wrongfully  withholding 
papers  from  his  client  as  affording  no  excuse  for  their  non-production.  The  Court, 
he  said,  would  in  that  case  allow  the  party  time  to  vindicate  his  rights  ;  and  the  same 
principle  will  apply  here,  though  the  difficulty  may  be  somewhat  greater. 

A  party  is  bound  to  inspect  and  to  answer  to  the  contents  of  all  documents  that  are 
in  his  possession  or  power ;  and  all  which  he  has  a  right  to  inspect,  provided  he  can 
enforce  that  right,  are  in  his  power.  I  think,  therefore,  the  Master's  report  is 
proper.  The  defendants  must  take  such  proceedings  as  they  think  right ;  they  have  a 
right  to  inspect  the  documents,  and  my  opinion  is,  that,  having  a  right,  they  can 
enforce  it.  If  they  can,  they  ought  to  inspect,  and  take  such  means  as  are  in  their 
power  to  compel  the  co- directors  to  produce  the  documents.  They  must  have  time 
for  that  purpose :  I  will  give  them  six  months'  time  to  answer,  and,  if  necessary, 
they  may  then  apply  for  further  time. 

Exceptions  overruled  with  costs. 

See  the  two  next  cases : — Smith  v.  The  Duke  of  Beaufort,  and  Marquis  of  Bute  v. 
Stewart. 


THE  LORD  CHANCELLOR'S  COURT. 

Jic/y  16,  Novemher  10  and  17,  1842;  and  November  1,  1843. 

Smith  v.  Ths  Dukb  op  Bkaufost.  («) 

TvOt  Ui  MU  kff  prmcriptitmr-PrudueiUm  qf  doeumemU^Defmdani'f  iitie-deedi^E^idenee  of 

ctutom. 

WJkn  a  biil  qf  diteovery  JUed  m  aid  qf  ike  dffmee  to  am  aeiiom  ai  law  apaiiui  a  ciaim  to  tolU 
aUeged  to  be  am  aneieni  ciutomary  paywunt,  stated  epeeific  tariatione  m  the  mode  of  laying  the 
euMtom  on  the  part  of  the  drfendant  in  equity,  and  charged  thateueh  drfendant  had  titU'deedt  and 
iocvmente  in  hie  poeeeeeion  relating  to  the  mattere  in  question,  by  tohich  the  truth  would  appear  ; 
the  drfendani  having  by  his  answer  admitted  some  variation,  but  denied  that  by  the  production  of 
the  doemmenis  the  truth  qf  the  plaintiff* ^  statements  would  appear,  the  defendant  was  compelled  to 
produce  the  deeds  and  documents  admitted  to  be  im  hie  possession,  notwithstanding  he  stated  the 
iatuaunts  to  be  his  HtlC'deeds,  eoidenees,  and  mmnimantSf  and  that  they  evidenced  or  related  to  hii 
right  and  title  to  his  estate ,  and  to  the  said  tolls. 
Jad  upon  motions  for  the  production  qf  documents  the  principles  upon  which  the  Court  deals  with 
the  question  are  the  same,  a  biU  of  discovery  being  filed  in  aid  of  a  defensive  proceeding,  whether 
I  the  drfenee  consists  merely  in  the  suggestion  of  specific  defects  in  the  title  qf  the  drfendant,  or  qf 
the  assertion  qfan  qjfhmative  title  in  the  plahU^. 

AMOTION  in  this  cause  was  made  to  discharge  or  vary  an  order  of  Vice-Chan- 
cellor  Wigram,  for  the  production  of  certain  documents  mentioned  in  the  schedule 
to  the  defendant's  answer  as  heing  in  his  possession.      The  bill  was  filed  in  1841,  for  a 
discovery  in  aid  of  the  defence  to  an  action  at  law  brought  by  the  Duke  of  Beaufort, 
tiie  defendant,  against  C.  H.  Smith,  the  plaintiff*  in  equity.      The  action  had  been 
brought  to  recover  a  sum  of  money  alleged  to  be  due  from  the  plaintiff  in  equity,  in 
lespect  of  customs,  duties,  tolls,  and  sums  of  money  payable  to  the  Duke  of  Beaufort, 
;  "  npon  and  for  coals  raised  and  gotten  by  the  plaintiff  within  the  defendant's  manor 
:  and  seigniory  of  Kilvey,  in  the  county  of  Glamorgan,  and  carried  through  the  said 
XDanor,  and  sold  and  exported  to  sea  over  Swansea  bar."     The  declaration  likewise 
I  contained  a  general  count  for  customs,  duties,  and  tolls  payable  to  the  defendant  in 
I  eqoity,  as  owner  of  the  said  manor  and  seigniory,  upon  coals  raised  and  gotten  within 
it    In  that  action  the  plaintiff  had  pleaded  the  general  issue,  upon  which  issue  was 
joined. 

The  material  parts  of  the  pleadings  are  as  follow : — the  bill  stated  that  the  plaintiff, 
as  lessee  of  the  Earl  of  Jersey,  had  been  in  possession  of  the  Lansamlet  Colliery,  with 
Ae  free  use  of  the  coal-bank  at  White  Rock,  and  of  the  dock  there,  for  the  vessels  to 
load  or  unload,  from  April,  1833 ;  and  also,  that  he  had  been  in  possession  of  the  Old 
Church  Rt  Colliery  from  August,  1 828,  and  had  worked  the  said  collieries,  and  won 
I  and  taken  large  quantities  of  cool ;  that  the  collieries  were  situate  near  the  river  of 
I  Swansea,  otherwise  Tawe,  which  falls  into  Swansea  Bay,  and  was,  and  from  time 
inuuemorial  had  been,  a  public  navigable  river,  without  restriction,  and  without  pay- 
ment of  any  toll  or  duty,  save  only  to  the  men  of  the  harbour  of  Swansea,  under  the 
power  of  certain  Acta  of  Parliament ;  that  all  the  plaintiffs  coal  was  brought  to  the 
plaintifTs  wharf  (which  had  been  erected  by  a  preceding  lessee,  tmder  whom  the 
plaintifr  derived  title  in  conformity  with  the  power  in  his  lease),  on  the  left  bank  of  the 
river,  and  the  greater  part  sold  to  masters  of  the  vessels  resorting  there,  who  departed 
therewith,  and  who  were  under  no  obligation  to  export  the  same  to  sea  over  Swansea 
bar,  and  that  the  plaintiff  himself  was  not  a  shipper  or  exporter  of  coal ;  that  the  said 
acdon  was  brought  by  virtue  of  an  alleged  custom,  under  which,  as  lord  of  the  manor 
of  Kilvey;  the  duke  claimed  4d.  for  every  wey  of  coal  raised  and  gotten  within  the  said 
Dttnor  and  seigniory,  and  carried  through  the  same,  and  sold  and  exported  to  sea  over 
Swansea  bar. 

The  bill  charged,  that  coal  was  first  raised  within  the  manor  of  Kilvey,  and  exported 
to  sea  over  Swansea  bar,  and  the  alleged  customary  payment  began  to  be  made,  many 
years  after  the  reign  of  Richard  I. ;  that  the  alleged  custom  had  been  laid  in  different 

(«)  Reported  by  R.  G.Wxlfobs,  Esq.,  Banister>at-law. 
▼OL.I.  S 
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terms  and  at  different  times,  and  that  the  wey  of  coals,  upon  which  the  alleged 
customary  payment  of  4d.  had  been  made,  had  been  sometimes  a  wey  of  a  hundred 
and  forty-four  bushels,  and  at  other  times  of  two  hundred  and  sixteen  bushels,  and  had 
sometimes  been  reckoned  upon  forty-eight  bags,  and  at  other  times  upon  ninety-twa 
bags  to  the  wey ;  that  the  next  immediate  predecessor  in  title  of  the  Duke  of  Beaufort 
had  claimed  the  manor  and  seigniory  in  like  manner  and  by  the  like  title,  as  the  present 
defendant ;  and  that  the  executors  of  his  said  predecessor,  in  November,  1838,  filed 
their  bill  against  the  plaintiff  for  the  recovery  of  the  alleged  arrears  of  the  said 
customary  payment ;  wherein  the  custom  was  laid,  as,  that,  from  time  immemorial, 
there  had  been,  and  of  right  ought  to  be,  paid  and  payable  to  the  lord  of  the  manor  o£ 
Kilvey,  for  the  time  being,  and  as  such  lord,  to  the  said  duke,  during  his  lifetime,  lor 
every  wey  of  coal  raised  and  gotten  within,  from,  out  of,  or  under  the  said  manor  or 
any  part  thereof,  and  shipped  to  sea  over  Swansea  bar,  and  for  the  ways  and  places  to 
lay  it  down  by  the  water-side,  and  for  the  liberties  of  the  river,  the  sum  of  4d. ;  that 
the  plaintiff,  by  his  answer  to  the  said  bill,  stated  that  he  did  not  himself  ship  or 
transport  coal  over  Swansea  bar,  but  sold  the  same  at  his  wharf;  and  that  thereupoa 
the  said  executors  of  the  late  duke  amended  their  bill,  and  claimed  the  said  customaxy 
payment  as  being  due  in  respect  of  coals  sold  to  sea  over  Swansea  bar.  It  was  further 
charged  by  the  bill,  that  there  was  in  the  possession  of  the  said  duke  a  document  dated 
September  27th,  1686,  purporting  to  be  a  survey  or  copy  of  a  survey  of  the  maoor  of 
Kilvey,  wherein  the  alleged  custom  was  laid,  as  "  for  every  wey  of  coal  wrought  within 
the  manor,  and  sold  to  sea,  and  for  the  ways  and  places  to  lay  it  down  by  the  water- 
side, and  for  the  liberties  of  the  river,  the  sum  of  4d.,  after  the  rate  of  16d.  for  every 
last ; "  and  that  the  duke,  his  solicitors,  or  agents,  had  other  surveys,  inquisitions, 
books,  and  documents  shewing  the  terms,  or  supposed  terms,  of  the  alleged  custom. 
That  the  alleged  right  of  the  duke  to  the  water,  channel,  and  soil  of  the  river  Tawe, 
and  to  the  port  and  harbour  of  Swansea,  and  the  soil  thereof,  and  to  the  admiralty  of 
the  seas,  bays,  havens,  ports,  and  rivers  within  or  bordering  or  surrounding  the  port 
and  harbour  of  Swansea,  were  not,  nor  were  any  of  such  alleged  rights,  appurtenant  to 
the  manor  of  Kilvey  ;  that  the  customary  payment  of  4d.  originated  in  some  compro- 
mise of  disputed  rights  of  a  very  limited  local  extent,  not  comprehending  the  plaintiff's 
collieries,  or  in  the  grant  or  allowance  of  some  easement  or  way  of  leave  now  expired, 
made  by  the  predecessors  of  the  duke,  for  the  transit,  deposit,  or  exportation  of  coal,  or 
otherwise  in  relation  thereto ;  that,  although  the  alleged  custom  had  been  sometimes 
laid  as  provided,  by  way  of  easement,  ways,  and  places  to  lay  down  the  coal  by  the 
water- side,  yet  some  or  one  of  the  duke's  predecessors  had  sometimes  made  a  special 
bargain,  and  received  a  special  compensation  for  such  ways  and  places ;  and  that,  by 
an  indenture  of  lease  of  December  8th,  1750,  the  then  Duke  of  Beaufort,  in  considera- 
tion of  a  yearly  rent,  granted  for  a  term  of  ninety-nine  years,  unto  Chauncey  Townsend, 
his  executors,  administrators,  and  assigns  (through  whom  the  plaintiff  derived  title), 
power  to  dig,  trench,  delve,  and  use  all  other  lawful  ways  and  means  for  making,  laying 
down,  and  carrying  on  such  and  so  many  waggon-ways,  streets,  and  passages,  along, 
across,  and  over  all  the  highways  and  waters  within  the  manor  and  lordship  royal  of 
Kilvey,  and  upon  and  over  certain  other  lands,  as  should  be  useful,  necessary,  and  con- 
venient for  the  carrying  of  all  such  coal  and  culm  as  should  from  time  to  time  be 
wrought,  raised,  and  landed  from,  in,  out  of,  and  under  the  lands  therein  mentioned, 
including  the  said  collieries,  to  the  river-side,  and  for  the  carrying  back  of  materials  as 
therein  mentioned ;  and,  for  that  purpose,  he  thereby  gave  and  granted  power  to  inclose, 
fence  in,  and  ditch  any  part  of  the  said  lands,  not  exceeding  thirty-six  feet  in  breadth, 
and  to  pass  and  repass  with  the  coals  and  culm  along  the  said  ways,  making  satisfac- 
tion to  the  occupiers  as  therein  mentioned ;  and  he  also  granted  power  to  erect,  build, 
and  make  any  wharf  or  wharfs,  quay  on  quays,  in,  at,  or  near  the  sides  or  banks  of  the 
river  Tawe,  for  the  shipping  of  the  said  coals  and  culm,  so  that  no  damage  or  prejudice 
were  done  to  the  navigation  of  the  river,  and  reserving  and  paying  to  the  duke,  his 
heirs  and  assigns,  all  such  customary  dues  and  payments  as  were,  and  should  from  time 
to  time  become,  due  and  payable  unto  him  and  them  as  lord  of  the  said  manors  or  lord- 
ship royal. 

That,  by  an  indenture,  dated  tlie  22nd  of  February,  1793,  the  then  Duke  of  Beaufort 
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granted,  for  a  tenn  of  sixty  years,  unto  Lord  Vernon,  his  executors,  administrators,  and 
assigns,  certain  lands  therein  mentioned,  with  power  to  make  a  navigable  canal  through 
them,  for  the  carriage  of  coals  from  the  coal-works  under  the  estate  of  Lord  Vernon,  in 
Lansamlet,  and  to  dig  a  basin  for  barges  and  lighters,  and  to  make  a  wharf  and  bank 
for  the  landing  and  shipping  of  coals  and  other  things,  paying  such  rent  as  therein 
reserved  ;  and  that  the  said  indenture  contained  no  reference,  saving,  or  reservation  in 
respect  of  the  alleged  customary  payment  of  4d. ;  that  the  duke  had  never  afforded 
any  easement  to  the  plaintiff  with  respect  to  the  said  coal  worked  and  raised  from  the 
said  collieries,  and  had  not  power  so  to  do,  he  not  being,  in  fact,  seized  or  possessed  of 
the  banks  of  the  river,  or  of  ways  or  places  to  lay  down  coal  at  the  place  where  the 
ooal  of  the  plaintiff  was  shipped;  nor  was  he,  as  lord  of  the  manor  of  Kilvey,  exclusively 
possessed  of  the  banks  of  the  river  generally,  or  of  any  rights  or  authorities  over  the 
liver,  the  banks  of  which  were  the  property  of  various  individual  proprietors,  of  whom 
the  duke  was  one ;  that  the  duke  exercised  no  right,  authority,  or  control  over  the 
harbour  or  river  of  Swansea,  or  over  Swansea  bar,  and  received  no  tolls  or  duties ;  that 
the  repairs  were  not  performed  by  the  duke,  but  under  the  provisions  of  several  Acts  of 
Rurliament ;  that  the  payment  of  4d.  was  not  claimed  in  respect  of  coal  raised  in  the 
manor  of  Swansea,  and  shipped  from  the  right,  or  Swansea  bank,  of  the  Tawe ;  and 
that  it  had  been  sometimes  claimed  in  respect  of  coal  carried  through  the  manor,  and 
so  sold  and  exported  to  sea,  but  which  had  not  been  raised  within  the  manor.  That 
the  duke  had  in  his  custody  or  power,  or  there  were  in  his  muniment  room  at 
Badminton,  various  deeds,  instruments,  inquisitions,  surveys,  cases,  opinions,  books  of 
account,  accounts,  and  other  documents,  papers,  and  writings,  relating  to  the  said 
matters,  whereby  the  truth  thereof  would  appear ;  and  the  bill  prayed,  in  the  usual 
form,  that  he  might  set  forth  a  list  of  the  same. 

The  Duke  of  Beaufort,  by  his  answer,  stated,  that  he  was  seized  of  or  entitled  to 
divera  honours,  seigniories,  manors,  or  lordships,  lands,  tenements,  and  other  heredita- 
ments in  the  county  of  Glamorgan,  with  their  rights,  royalties,  members,  and  appurte- 
mints,  as  tenant  for  life,  and,  amongst  others,  he  was  seized  of  or  entitled  to  the 
borough,  castle,  and  manor  of  Swansea,  and  the  liberties  thereof,  and  the  seigniory, 
manor,  or  lordship  of  Kilvey,  with  the  rights,  royalties,  franchises,  members,  and  ap- 
purtenants tfaereonto  belonging,  and  that  his  son,  the  Marquis  of  Worcester,  was  the 
first  expectant  tenant  in  tail  of  the  same ;  that  the  lands  and  hereditaments  consti- 
tuting the  said  seigniories,  manors,  or  lordships  were  of  great  extent,  and  were,  in 
ancient  times,  known  by  the  name  of  "  The  land  of  Gower,"  and  by  that  name  were 
granted  by  King  John  to  William  de  Breons  and  his  heirs,  from  whom  they  passed, 
by  marriage,  to  the  family  of  the  Earls  of  Pembroke,  and  from  them,  in  like  manner, 
to  the  family  of  the  Earls  of  Worcester,  ancestors  of  the  duke.  That  by  charter, 
prescription,  or  other  good  and  lawful  title,  he,  and  his  ancestors  and  predecessors, 
vas  and  were  entitled  to  all  royalties  within,  or  of  or  belonging  to,  the  said  manors  re- 
spectively, and  among  others  to  all  wrecks  of  the  sea,  flotsam,  jetsam,  ligan,  and 
wharfage,  anchorage,  keelage,  and  tolls  thereon,  and  to  the  sea-shore  of  Swansea  and 
Kihey  aforesaid,  between  the  high- water  and  low- water  mark,  and  to  the  water  channel 
ftnd  soil  of  the  river  Tawe,  and  to  the  port  and  harbour  of  Swansea,  and  the  soil 
thereof,  with  all  tolls,  franchises,  and  privileges  thereunto  belonging,  and  also  to  the 
admiralty  of  the  seas,  bays,  havens,  ports,  and  rivers  within,  or  bordering  or  sur- 
romiding  the  same.  That  for  several  hundred  years  past  there  had  been,  and  of  right 
ought  to  be,  paid  or  payable  to  his  ancestors  or  predecessors,  and  that  there  was  now 
payable  to  him,  for  every  wey  of  coal  raised  and  gotten  within  and  from  the  manor  of 
Kilvey,  and  carried  through  the  manor,  and  sold  and  exported  to  sea  over  Swansea 
bar,  tie  sum  of  4d.,  every  such  wey  consisting  of  forty- eight  bags,  and  every  bag  con- 
taining three  bushels  of  Winchester  measure ;  that  such  wey  of  coals  was  the  old  or 
ancient  wey,  as  distinguished  from  what  was  called  the  new  wey,  which  consisted  of 
seventy-two  bags.  That  the  river  Tawe  was  a  public  navigable  river,  and  that  the 
subjects  of  the  kings  and  queens  of  this  realm  had,  at  all  times,  the  use  of  the  river  for 
all  purposes  of  navigation,  but,  to  the  best  of  his  belief,  the  duke  denied  it  to  be  true 
that  they  had  such  use  without  the  j)ayment  of  any  toll  or  duty,  save  only  such  as 
were  mentioned  in  the  bill.     That  he  claimed  the  sum  of  4d.  for  every  ancient  wey  of 
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coals  raified  from  the  respective  coUteries,  ead  sold  and  exported  to  sea  over  Swums 
bar,  not  exclusiyely  as  a  custcMnary  payment  due,  and  of  right  payable,  to  him,  as  locd 
of  the  manor  oi  Kilvey,  but  generally  as  a  payment  due,  and  of  right  payable,  by  Uie 
plaintiff  to  him,  upon  coals  raised  and  gotten  by  the  plaintiff  within  and  from  the 
manor  and  seigniory  of  Kilvey,  and  carried  through  the  same,  and  sold  and  exported  to 
sea  over  Swansea  bar;  and  he  was  advised  and  believed  that  such  claim  might  be  siip« 
ported  as  a  customary  payment,  existing  beyond  the  time  of  l^al  memory,  or  as  a  toll 
traverse,  or  in  the  nature  of  a  toll  traverse,  or  as  a  port  duty,  or  in  the  nature  of  a  port 
duty,  payaUe  to  the  owner  or  proprietor  of  the  port  and  harbour  of  Swansea,  or  as 
payable  by  virtue  of  some  agreement  or  arrangement  between  the  landowners  and  the 
lord  of  the  manor  of  Kilvey,  at  some  remote  period,  or  as  being  a  reservation  made  to 
the  lord  of  the  sud  manor,  as  the  original  owner  of  all  the  lands  therein*  before  or  when 
he  parcelled  out  his  demesne  lands  to  the  free  tenants  of  the  manor ;  and  that,  upoa 
evidence  shewing  that  the  said  sum  of  4d.  per  wey  had  been  constantly  paid  and  ren- 
dered fEur  beyond  any  living  memory,  and,   as  the  defendant  believed,  for  sevenl 
hundred  years  past,  a  Court  of  Law  would  refer  the  same  to  some  good  and  lawful 
origin.     The  answer  set  forth  a  charter  of  William  de  Breons,  in  1305,  granting  to 
the  burgesses  of  Swansea  certain  estovers  in  his  woods ;  and  it  also  stated  several  Acts 
of  Parliament  relating  to  the  borough  and  harbour,  by  which  were  reserved  to  the  Duke 
of  Beaufort  the  tolls,  dues,  and  payments  for  the  coals  raised  in  the  manor  of  Kilvej, 
and  the  royalties,  rights,  rolls,  duties,  jurisdictions,  liberties,  and  franchises  oi  the 
duke,  and  his  heirs  and  successora,  in  the  seigniories  of  Gower  and  Kilvey,  and  admiralty 
of  the  sea,  havens,  and  rivers  surrounding  the  same.    That  the  custom  had  not  been 
differently  laid  at  different  times,  for,  though  the  words  used  were  different,  the  import 
was  the  same  in  substance ;  and  that  the  executors  of  the  late  duke  had  set  up  a  limited 
claim  of  only  4d.  per  wey,  as  payable  to  the  lord  of  the  manor  of  Kilvey  ;  but  that  the 
defendant  now  made  a  general  claim«  as  for  so  much  money  due  and  of  right  payable 
to  him,  either  as  a  custom  or  otherwise.     The  answer  admitted  the  possession  of 
the  survey  of  the  27th  September,  1686,  and  other  surveys,  inquisitions,  books  and 
documents,  containing  entries  relating  to  the  said  payment  of  4d.,  from  which  the 
terms,  or  supposed  terms,  of  the  said  payment  or  duty  would  appear.     The  defendant, 
to  the  best  of  his  knowledge,  information,  and  belief,  denied  it  to  be  true  that  the  said 
payment  or  duty  had  varied  in  respect  of  the  number  of  bushels  contained  in  a  wey  of 
coals,  upon  which  the  same  had  been  demanded  and  paid,  or  that  the  same  had  some- 
times been  one  hundred  and  forty-four  and  at  other  times  two  hundred  and  sixteen 
bushels,  or  sometimes  forty-eight  bags,  or  at  other  times  ninety- two  or  seventy-two 
bags.    That  the  payment  of  4d.  was  an  ancient  payment  or  duty  for  or  in  reject  of 
the  old  or  ancient  wey  of  forty-eight  bags,  every  bag  containing  ^ree  bushels  of  Win- 
chester measure,  making  together  one  hundred  and  forty-four  bushels  in  such  old  or 
ancient  wey,  as  distinguished  from  the  new  wey  of  seventy-two  bags,  containing  two 
hundred  and  sixteen  bushels ;  that,  when  the  coals  were  measured  by  the  ancient  wey, 
the  payment  in  respect  thereof  was  always  4d. ;  and  that,  in  latter  times,  when  the 
coals  were  measured  by  the  new  wey,  the  same  was,  for  the  purpose  of  the  said  duty, 
turned  into  the  old  wey  by  adding  one-third  of  the  number  of  new  weys  obtained  by 
such  addition ;  that,  by  a  mistake  or  inadvertence,  payment  was  received  by  the  then 
duke  from  the  said  C.  Townsend,  from  1741  to  1759,  of  4d.  calculated  on  the  new 
wey,  and  that  such  mistake  being  discovered,  was  corrected  by  the  said  C.  Townsend 
according  for  and  paying  all  the  arrears  and  deficiency,  so  as  to  make  up  the  payment 
of  4d.  on  the  old  wey ;  and  that  there  was  no  other  instance  of  any  such  mistake. 

The  defendant  denied  that  the  custom  had  sometimes  been  laid  as  provided,  by  way  of 
easement,  ways  and  places  to  lay  down  the  coal  by  the  water-side,  or  that  any  of  his 
predecessors  had  sometimes,  or  at  any  time,  made  a  special  bargain,  or  received  a  spe- 
cial compensation,  for  weys  and  places  to  lay  down  coals  raised  within  the  manor  of 
Kilvey,  by  the  side  of  the  river  Tawe.  That,  by  the  indentures  of  the  8th  December, 
1750,  and  the  22nd  February,  1783,  the  liberties  and  privileges  were  granted  for  a 
nominal  consideration,  in  order  to  encourage  the  exportation  of  coal,  and  thereby  in- 
crease the  revenue  arising  from  the  said  payment ;  that  the  defendant  afforded  an  ease- 
ment to  the  plaintiff  in  respect  to  the  said  coal«  for  that  he  was  seized  or  possessed  of 
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Ae  banks  of  the  Tawe,  or  ways  and  places  to  lay  down  coal  at  the  place  or  wharf 
yAett  the  coal  of  the  plaintiiF  was  shipped,  inasmuch  as  the  soil  of  the  river  and  of  the 
port  and  harbour  of  Swansea  belonged  to  him,  and  no  coal  raised  by  the  plaintiff 
within  die  manor  conld  be  shipped  or  exported  from  the  river  or  port  without  passing 
ipver  land  belonging  to  the  defendant,  and  no  wharf  could  be  erected  on  the  bank  of 
tiie  river  without  lying  or  touching  on  such  land.  The  defendant  admitted  that  he 
had  in  his  custody  or  power,  and  that  there  were  in  his  muniment  room  at  Badminton, 
isrioos  deeds,  instruments,  surreys,  cases  for  the  opinion  of  counsel,  books  of  accoimt, 
aeonmts,  ledgers,  entries,  receipts,  memoranda,  papers,  and  writings,  wholly  or  in  part 
idsting  to  the  matters  in  the  bill  mentioned,  or  some  of  them ;  but  he  denied  it  to  be 
true,  £at  thereby  the  truth  of  the  matters  in  the  bill  stated  and  charged,  or  any  of 
them,  would  appear  or  be  elucidated,  save  as  by  the  said  answer  was  mentioned  ;  and 
he,  in  the  second  schedule  to  his  answer,  set  forth  a  list  of  all  such  documents.  That  the 
mverd  documents  in  such  schedule  were  the  title-deeds,  etndences,  and  muniments  of  or 
bekmijfing  to  him  as  the  tenant/or  life  as  aforesaid,  and  the  same  respectively  evidenced  or 
related  to  his  ri^ht  and  title  as  tenant  for  life,  and  of  his  son,  the  Marquis  of  Worcester, 
n  tenant  in  tail  in  remainder  to  the  said  estate  and  hereditaments,  and  to  the  said  duty 
or  payment  of  Ad,  per  wey,  and  did  not  in  any  manner  evidence  or  relate  to  any  estate, 
fight,  or  title  whensoever,  of  or  belonging  to,  or  claimed  by,  the  plaintiff,  nor  were  the 
same  in  any  way  material  or  necessary  to  or  for  the  plaintiff's  defence  in  the  action,  nor 
had  the  plaintiff  any  interest  whatsoever  in  the  same  or  any  of  them  ;  and  he  submitted 
liiat  the  plaintiff  was  not  entitled  to  the  production  thereof.  Upon  the  motion  of  the 
pUntiff,  yice-Chancellor  Wigram  ordered  the  production  of  certain  of  the  documents 
comprised  in  the  second  schedule  to  the  defendant's  answer  (1  Hare»  507),  from  which 
order  the  defendant  now  appealed. 

The  documents  directed  to  be  produced  consisted  of  the  following : — ^The  audit 
xtDs  of  the  Earls  of  Worcester,  33  Hen.  8,  3  Edw.  6,  5  Edw.  6,  1  Ph.  &  M.,  5  &  6 
Phil.  &  M.,  1  to  42  Eliz.,  1  to  17  Jac.  1,  2  to  17  Car.  1.  Most  of  the  above  audit 
loUs  contain  entries  or  an  entry  of  receipts  of  money  in  respect  of  the  payment  of  4d. 
per  wey  in  question,  and  in  the  others  the  account  is  returned  in  blank* 

1702  to  1743.— A  series  of  rentals  of  the  successiye  Dukes  of  Beaufort  for  every 
yev,  each  containing  entries  of  receipts  of  moneys  in  respect  of  the  payment  of  4d. 
per  wey  in  question. 

1734  to  1831.-^A  bundle  of  original  accounts,  many  in  number,  delivered  by  or  on 
the  behalf  of  the  Honourable  Bussey  Mansel,  from  1734  to  1741 ;  Bussey  Lord 
Mansel,  from  1742  to  1750;  C.  Townsend,  from  1751  to  1769 ;  J.  Townsend,  frt)m 
1769  to  1772 ;  J.  C.  and  H.  Smith,  from  1773  to  1818 ;  pkintiff,  from  1829  to  1831. 

29th  May,  1735 ;  8th  March,  1743.— Letters  from  Gabriel  Powell,  the  steward,  to 
tte  tiien  Duke  of  Beaufort. 

30th  June,  1755.— Letter  from  R.  Townsend  to  the  Duke  of  Beaufort,  and  a  copy 
of  his  reply,  endorsed  thereon,  and  dated  the  9th  of  July,  1755. 

10th  June,  1755,  letter  from  Gkbriel  Powell  to  the  Duke  of  Beaufort ;  14th  July, 
1755,  letter  from  C.  Townsend  to  the  Duke  of  Beaufort ;  20th  September,  1755,  letter 
from  C.  Townsend  to  Gabriel  Pbwell ;  5th  and  26th  October,  1765 ;  5th  June,  1756 ; 
5th  J^,  1756,  letters  from  Gabriel  Powell  to  the  Duke  of  Beaufort. 

20  Hiz.  1533,  a  mutilated  copy  of  a  survey  of  the  manor  of  Kilvey. 

27th  October,  1650. — Survey  of  the  seigniory  of  Gower  and  the  several  members 
tiienof,  b^;an  on  the  27th  of  August,  1650,  by  Bussey  Mansel  and  John  Pine, 
and  John  Billinghurst,  gentleman,  under  a  commission  from  Oliver  Crom- 


27th  September,  1736.— Origuial  survey  of  l^e  manor  of  Kilvey,  by  a  jury  of 
sarvey,  bcsng  tenants  of  tJie  manor,  under  a  commission  of  survey  firom  the  then 
Boke  of  Beaufort,  lord  of  the  manor,  which  survey  is  signed,  together  with  other 
tenants  of  the  manor,  by  T.  Popkins  and  R.  Morgan. 

1764. — Survey  of  the  seigniories  of  Gower  and  Kilvey,  made  by  G.  Powell,  Esq., 
steward  thereof,  by  command  of  EUzabeth,  Duchess  Dowager  of  Beaufort. 

22nd  February,  1783.— Counterpart  of  lease  from  Charles  Noel,  Duke  of  Beaufort, 
to  C.  Townsend,  referred  to  in  the  biU, 


^  REA^i  PBOPERTY  AND  CONVEYANCING  CASES. 

Lowndes  and  Campbell,  for  the  defendant,  in  support  of  the  appeal  motion.^The 
plaintifF  makes  three  grounds  of  objection  to  the  payment  of  the  tolls  claimed  b^  the 
defendant :  first,  that  there  have  been  variations  in  the  mode  of  laying  the  costom 
under  which  he  and  his  predecessors  have  claimed ;  secondly,  that  the  vtej,  in  respect 
of  which  the  payment  of  4d.  is  claimed,  has,  at  different  times,  consisted  of  different  quan* 
ties  of  coal ;  and,  thirdly,  that  the  claim  has  sometimes  been  made  for  toll  in  respect  of 
coal  laid  down  by  the  water-side,  and,  at  other  times,  simply  for  coal  sold  and 
exported  to  sea.  The  custom,  therefore,  cannot  be  sustained,  and  there  are  doca- 
ments  in  the  defendant's  possession  which  shew  its  invalidity.  The  plaintiflF's  biU 
merely  suggests  a  defect  in  the  title  of  his  adversary,  but  does  not  rely  on  an  affirma- 
tive title  in  himself,  and  this  is  the  first  instance  in  which  in  such  a  case  a  plaintiff  has 
been  held  entitled  to  the  production  of  documents  which  the  defendant  insists  are  the 
evidences  and  muniments  of  his  own  title.  In  Bolton  v.  The  Corporation  of  Liverpool 
(3  Simons,  467,  and  1  Mylne  &  Keen,  88),  this  distinction  was  pointedly  adverted  to, 
and  the  cases  there  ordered  to  be  produced  were  totally  unconnected  with  the  title  of 
the  parties,  and  contained  only  a  statement  that  their  title  was  by  prescription.  Lord 
Abinger,  however,  thou^t  that  decision  had  gone  too  far.  {Knight  v.  The  Marqvit 
of  Waterford,  2  Younge  &  Ck>llyer,  31 ;  Combe  v.  The  City  of  London,  4  Yoonge  & 
CoUyer,  153.)  The  distinction  taken  by  the  Vice-Chancellor  between  the  present  case 
and  Bolton  v.  The  Corporation  of  Liverpool,  namely,  that  there  the  allegation  of 
defect  in  the  title  was  general,  while  here  it  is  specific,  must  have  this  consequence, 
that  a  pleader,  by  stating  every  thing  which  can  possibly  constitute  a  defect  in  the 
title,  may,  in  any  case,  obtain  the  production  of  any  documents  which  disclose  the  par* 
ticular  defect.  It  is  the  doctrine  of  this  Court  that  a  defendant  is  not  bound  to  pro- 
duce that  which  is  evidence  of  his  own  title.  Put  the  case  of  a  person  having  par* 
chased  an  estate,  and  taken  a  conveyance  which  recited  a  right  to  4d.  for  every  wej  of 
coal  containing  forty-eight  bags,  and  having  in  his  possession  another  deed,  with  a  re* 
cital  of  the  right  to  the  same  payment  for  every  wey  containing  some  other  number  of 
bags ;  such  deeds  would  contain  the  purchaser's  title,  and  there  is  no  authority  thattiie 
plaintiff  has  any  right  to  the  production  of  title-deeds,  merely  because  the  defendant 
does  not  absolutely  state  that  there  is  no  defect  in  his  title.  They  also  referred  to  these 
cases :  Radclife  v.  Furzman  (2  Bro.  P.  C.  514)  ;  Mitfordon  Pleading,  154  ;  Richards 
Y.  Jackson  {ISVes.  474);  Gleggy.  Legh  (4  Maddock,  193);  Samson  v.  Swettenhm 
<5  Maddock,  16) ;  Firkins  v.  Lowe  (13  Price,  193) ;  Compton  v.  Earl  Grey  (1  Yoonge 
&  Jervis,  154) ;  Tomlinson  v.  Lymer  (2  Simon,  489). 

Lloyd  contended  that  the  observations  attributed  to  Lord  Abinger,  in  the  passage 
cited  from  his  judgment,  in  the  case  of  Combe  v.  The  City  of  London,  could  not  be 
reconciled  with  the  established  doctrine  of  this  Court ;  and  relied  on  Tyler  v.  Drwftw 
(•2  Simon  &  Stuart,  309) ;  Shaftesbury  v.  Arrowsmith  (4  Vesey,  66) ;  Kennedy  v. 
Green  (6  Simons,  6);  Burrell  v.  Nicholson  (1  Myhie  &  Keen,  630)  ;  Storey  v.  Lord 
George  Lennox  (1  Mylne  &  Craig,  525). 

Lowndes,  in  reply. — No  case  which  has  been  cited  is  an  authority  for  the  position 
that  a  party  who  does  not  allege  an  affirmative  title  in  himself,  is  entitled  to  the  pro- 
duction of  his  adversaries'  muniments  of  title,  merely  by  suggesting  a  specific  defect  in 
that  title ;  and  still  less  when,  as  in  this  case,  that  suggestion  is  denied,  or,  which  is 
tantamount  to  a  denial,  satisfactorily  explained  away.  The  case  of  Burrell  v,  Nicholsm 
is  the  only  one  which  gives  any  countenance  to  such  a  doctrine,  but  is  not,  in  truth,  an/ 
authority  for  it ;  for  the  question  at  issue  between  the  parties  in  that  case  was  one  of 
boundary,  and  each  party  had  an  affirmative  proposition  to  maintain.  Here  the  plain- 
tiff's case  is  a  mere  negation  of  the  defendant's  title.  If  this  order  is  to  stand  as  to 
the  production  of  the  audit  rolls  and  rentals,  the  consequence  will  be,  that  there  will 
be  scarcely  any  case  in  which  a  party,  whose  reliance  is  on  the  weakness  of  his  oppo- 
nent's title,  cannot,  by  means  of  a  bill  of  discovery,  ransack  that  opponent's  evidence 
before  the  trial ;  he  need  only  suggest  one  or  two  imaginary  defects,  and  if  there  be 
any  colour  for  the  suggestion,  however  satisfactorily  it  may  be  explained  away,  the 
documents  containing  that  evidence  will  have  to  be  produced. 
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November  7,  1843. — Judgment. 

The  LORD  CHANCELLOR.— The  question  in  this  case  is,  whether  the  defendant 
18  bound  to  produce  certain  documents  in  his  possession,  that  tend  to  prove  that  the 
alleged  custom,  or  ancient  payment  of  and  claim  to  the  dues  demanded  by  him,  has 
nried  at  different  periods  as  to  the  quantity  of  coal,  and  in  other  respects,  and  thereby  to 
impeach  its  legal  existence  and  validity.  The  plaintiff  states  in  the  bill  the  variations 
on  which  he  relies,  and  charges  that  the  defendant  has  in  his  possession  certain  docu- 
ments relating  to  the  said  matters,  whereby  the  truth  thereof  will  appear,  and  prays 
that  he  may  set  forth  a  list  of  them.  The  defendant  admits,  in  his  answer,  that  he 
has  in  his  possession  various  documents  relating,  wholly  or  in  part,  to  the  matters 
^resaid,  but  denies  that  thereby  the  truth  of  the  matters  in  the  bill  mentioned,  or 
any  part  of  them,  will  appear,  save  as  by  the  said  aenswer  is  mentioned.  He  sets 
forth  in  a  schedule  a  list  of  the  documents. 

The  defendant  having  thus  admitted  that  he  has  in  his  possession  documents  which 
xelate  to  the  matters  in  the  bill  mentioned,  that  is,  to  the  variations  so  stated  and  set 
forth  by  the  plaintiff,  he  is  bound,  according  to  the  general  rule,  to  produce  them; 
and  it  is  not  a  sufficient  answer  to  say,  that  they  will  not  establish  the  truth  of  the 
laatters  alleged  by  the  plaintiff,  still  less  can  it  be  so,  when  the  answer  is  qualified 
vith  the  reservation  "  save  as  in  the  answer  is  mentioned."  The  plaintiff  has  a  right 
to  see  the  documents  and  to  judge  for  himself.  But  it  is  further  stated  by  the 
defendant,  "  that  these  documents  are  his  title-deeds,  evidences,  and  muniments,  and 
that  they  evidence  or  relate  to  his  right  and  title  to  his  estate,  and  to  the  said  duty  or 
payment,  and  do  not  in  any  manner  evidence  or  relate  to  any  estate  or  right  belonging 
to  or  claimed  by  the  plaintiff ;  nor  has  the  plaintiff  any  interest  in  them." 

With  respect  to  the  latter  part  of  this  statement,  it  is  sufficient  to  observe,  that  the 
plaintiff  does  not  claim  the  inspection  of  these  documents  as  evidencing  or  relating  to 
any  estate  or  right  belonging  to  him,  nor  does  be  claim  any  interest  in  them  in  the 
sense  in  which  the  word  is  here  used ;  he  admits  them  to  be  the  property  of,  and  to 
belong  to,  the  defendant.  This  is  not  the  ground  on  which  he  rests  his  right  to  inspect 
them.  He  claims  the  inspection  of  them  as  relating  to  the  matters  charged  by  him  in 
the  bill,-— to  the  variations  there  stated  by  him  at  different  periods  in  the  alleged  custom, 
ancient  payment,  or  claim  of  toll.  This  is  the  ground  of  his  claim.  And  with  respect 
to  the  former  part  of  the  allegation,  in  which  it  is  stated  that  these  documents  are  the 
title-deeds,  evidences,  and  muniments  of  the  defendant,  and  that  they  evidence  or 
relate  to  his  right  and  title  to  the  said  duty  or  pa3rment,  the  answer  is,  that  the  plaintiff 
does  not  require  the  production  of  such  documents  as  exclusively  evidence  the  title  of 
the  defendant  to  the  dues  in  question.  He  requires  the  production  of  those  docu- 
i&ents  which  come  under  the  second  branch  of  the  alternative,  those  which  relate  to 
the  right  and  title  of  the  defendant,  and  which  while  they  relate  to  his  right  and  title, 
rdate  also  to  the  variations,  that  is,  to  the  matters  charged  in  the  bill,  and  which 
the  plaintiff  has  an  interest  in  establishing.  It  is  obvious  that  these  must  be  included 
amongst  the  documents  which  relate  to  the  right  of  the  plaintiff.  These  are  what  the 
plamtiff  requires ;  they  do  not  exclusively  evidence  the  defendant's  title ;  they  shew  the 
alleged  variations,  and  hereby  tend  to  disprove  it.     To  these,  I  think,  he  is  entitled. 

The  decision  in  Bolton  v.  The  Corporation  of  Liverpool  was  much  rehed  upon  in  the 
aigument,  both  in  this  Court  and  before  the  Vice-Chancellor ;  but  the  principle  upon 
which  that  decision  proceeded  was  not  at  all,  I  think,  at  variance  with  the  judgment 
in  this  case.  The  allegation  in  the  answer  there  was,  that  the  grants,  deeds,  and 
documents  were  the  title-deeds  and  documents  evidencing  and  shewing  the  title  of  the 
oorporation  to  the  town  dues  and  customs  aforesaid.  They  were  stated  to  be  the 
proofs  of  the  title  of  the  defendants.  It  was  observed  by  the  Lord  Chancellor,  that 
the  plaintiff  did  not  claim  any  thing  affirmatively  under  ^ose  documents ;  "  a  party 
cannot  call  for  the  production  of  documents  which,  instead  of  supporting  his  tide* 
defeat  it  by  defeating  his  adversary.  The  description  of  the  documents  is,  that  they 
rebut  or  negative  the  plaintiff's  title.  The  plaintiff  cannot  call  for  these  documents 
merely  because  they  may  upon  inspection  be  found  not  to  prove  his  liability,"  And 
when  that  case  was  before  the  Vice-Chancellor  (3  Simons,  467,  490)  the  learned 
judge  said,  "  Inasmuch  as  these  documents  are  described  as  being  documents  which 
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evidence  the  tide  of  the  defendants,  and  as  nothing  is  to  be  inferred  from  any  passage 
in  the  answer  that  they  evidence  the  title  of  the  plaintiff  (which  they  might  do 
although  they  evidence  the  title  of  the  defendant),  I  am  of  opinion  that  the  inspec- 
tion  ought  not  to  be  granted."  It  is  clear,  therefore,  that  in  both  Courts  the  judg- 
ment proceeded  upon  the  principle,  that  the  documents,  the  production  of  which  vas 
required,  exclusively  evidenced  the  title  of  the  defendants.  But,  in  the  present  case, 
though  the  documents  relate  to  the  defendant's  title,  they  also  relate  to  the  mattezs 
specifically  charged  in  the  bill,  and  constituting  the  plaintiff's  defence ;  and  this  is 
admitted  by  the  answer. 

The  principle,  tiierefore,  upon  which  that  decision  proceeded  is  not  at  variance  mik 
the  judgment  of  the  Vice-Chancellor  in  this  case,  but  appears  to  be  in  accordance  widi 
it.  The  appeal  must,  therefore,  be  dismissed ;  but  as  the  question  is  one  of  very  grest 
nicety,  I  think  it  is  not  a  case  for  costs.  The  defendant  is  to  be  at  liberty  to  aetd  up 
whatever  does  not  relate  to  the  matters  in  question. 

Appeal  dismissed  without  costs. 
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March  6,  1844. 

The  Marquis  of  Bute  t;,  Stewart,  (a) 

ProduciUm  qfdocumenU  by  a  member  qf  a  partnership — Enforcing  discovery. 

Where  a  drfendani  to  a  suit  for  discovery  has  the  means  of  acquiring  information  relating  to  tks 


matters  properly  sought  for  by  the  suit,  by  himseff  or  through  his  partners  or  servants,  ke  is  I 
to  take  any  steps  which  may  be  necessary  to  acquire  that  if^ormation ;  and  it  forms  no  lawful  exam 
that  such  itrformation  is  wrongfully  withheldfrom  him,  as  under  such  circumstances  he  must  taie 
the  proper  legal  means  to  obtain  redress,  in  order  that  he  may  have  it  in  his  power  to  make  the 
discovery  required  by  the  plaintiff^, 

THE  late  Earl  of  Bute  was  entitled  to  one- third  of  a  colliery,  which  had  now  become 
Lord  Whamcliffe's,  the  other  two-thirds  being  vested  in  Lord  Ravensworth  and 
Mr.  John  Bowes.  The  plaintiff  by  the  present  suit  sought  to  obtain  an  account  of  all 
the  balances  in  the  hands  of  the  late  Earl  of  Bute's  bankers,  to  which  he  was  entitled  as 
the  late  earl's  residuary  legatee,  and  it  was  believed  that  certain  of  the  partnership  books 
belonging  to  the  colhery  in  the  years  1792, 1793,  and  1794  would  afford  material  infor- 
mation upon  the  subject.  Lord  Whamcliffe  and  other  defendants  in  the  suit  had  an  in- 
terest in  resisting  the  discovery.  By  a  decree  made  in  the  cause,  all  the  colliery  books 
were  ordered  to  be  produced,  and  it  was  directed  that  the  parties  should  be  examined  on 
interrogatories  before  the  Master.  Lord  Whamcliffe  had  accordingly  been  examined 
on  interrogatories  before  the  Master  as  to  the  contents  of  these  colliery  books,  but  he 
stated  that  he  was  unable  to  give  the  information  required  by  the  plaintiff's  bill, 
because  his  partners  refused  to  permit  him  to  inspect  them.  Neither  Lord  Ravenft- 
worth  nor  Mr.  Bowes  was  a  party  to  the  suit,  and  it  was  admitted  that  neither  of  them 
had  any  interest  in  avoiding  the  discovery  sought  for,  and  that  they  had  no  interest  in 
any  of  the  matters  in  question  in  this  cause.  This  examination  had  been  reported 
insufficient  by  the  Master,  to  whose  report  Lord  Whamcliffe  had  excepted.  This 
report  was  confirmed  by  the  Vice-Chancdlor,  and  afterwards  on  appeal,  partly  on  the 
ground  that  Lord  Whamcliffe  did  not  state  that  he  had  made  any  application  at  the 
office  of  the  colliery  for  liberty  to  inspect  the  books. 

After  this  decision  a  meeting  of  the  partners  in  the  colliery  took  place,  and  all  of 
them — Lord  Whamcliffe,  Loi5  Ravensworth,  and  Mr.  Bowes — being  present ;  Wood, 
the  managing  clerk  at  the  colliery,  applied  to  them  to  know  what  he  was  to  do  with 
respect  to  an  application  made  by  the  plaintiff,  under  the  decree  in  this  suit,  to  inspect 
or  take  extracts  from  or  copies  of  the  colliery  books  of  1792.  1793,  and  1794, 
(o)  Reported  by  R.  G.  Wblford,  Esq.,  Bairister-at-kw. 
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Lord  Wbarncliffe  cbncurred  with  his  partners  in  giving  Wood  express  directions  not  to 
permit  the  books  to  be  inspected  except  in  the  presence  of  all  three  partners. 

Shortly  after  agreeing  to  and  concurring  in  that  resolution  and  instruction  to  Mr. 
Wood,  Lord  Wbarncliffe,  under  the  special  direction  of  this  Court,  applied  personally 
at  the  office  of  the  colliery  to  inspect  the  books  in  question ;  but  Wood,  acting  in  pur- 
suance of  the  joint  instructions  of  the  partners,  refused  to  produce  them.  Lord 
Whamdiffe  then  put  in  another  examination  to  the  interrogatories,  stating  his  perso- 
nal application  at  the  office  of  the  colliery  to  inspect  the  books,  and  Wood's  refusal  to 
permit  him  to  do  so.  The  Master  reported  that  examination  to  be  insufficient,  and 
Lord  WharnclifFe  had  excepted  to  that  report. 

On  the  opening  of  the  case,  the  LORD  CHANCELLOR  observed,  that  this  case 
was  the  same  in  substance  as  that  of  Taylor  v.  Rundell,  where  he  had  held  that  it  forms 
no  answer  to  a  plaintiff's  right  to  a  discovery  for  the  defendant  to  say,  that  the 
information  by  means  of  which  such  discovery  must  be  made  is  wrongfully  withheld 
from  him  by  other  parties. 

Stuart  and  Parry ^  for  the  exception,  contended  that  Lord  Whamcliffie  had  done  all 
that  is  in  his  power  to  obtain  the  inspection  and  production  of  these  books,  and  he 
positively  stated  that  he  could  do  no  more. 

BetheU^  for  the  plaintiff,  was  not  called  on. 

The  LORD  CHANCELLOR. — He  might  go  into  his  own  office  and  require  to  have 
his  own  books  produced  by  his  own  servant,  and  if  that  was  refused  he  might  obtain 
tiie  assistance  of  a  constable.  The  resolution  of  the  partners  not  to  permit  the  pro* 
daction  of  the  books,  except  in  the  presence  of  the  three,  was  entered  into  after  it  was 
known  that  information  from  those  books  was  wanted  in  diis  suit.  And  it  cannot  be 
lenoasly  pressed  that  such  a  resolution  is  any  obstacle  to  the  discovery  sought  to  be 
olitained  by  the  examination  of  the  defendant.  The  Court  will  not  suffer  itself  to  be 
nocked  in  that  way.  The  rule  is,  that  the  defendant  must  produce  every  thing  in  his 
power ;  these  bodes  are  in  his  power,  for  he  has  a  right  to  look  at  them,  and  no  arrange- 
ment between  the  partners  can  exclude  the  aathority  of  this  Court.  I  do  not  consider  die 
•U^ed  arrangement  as  any  thing ;  his  partners  have  no  right  to  exclude  him  from  ia« 
specting  the  books,  and  if  they  do  so,  it  is  a  tortious  act.  I  decided  in  Taylor  v.  Rundell^ 
in  a  similar  case,  where  the  same  objection  was  raised,  that  other  persons,  not  parties  to 
the  snit,  were  interested  in  the  documents ;  and  on  this  principle,  that  a  defendant  is 
boQad  to  give  all  the  information  he  can  obtain  from  documents  within  his  power :  now 
the  documents  in  question  are  in  his  power,  for  the  law  gives  him  the  means  of  enforcing 
their  production ;  therefore  he  cannot  say  he  has  not  the  power  to  inspect  them.  In  this 
ease,  if  Lord  Whamcliffe's  partners  have  excluded  him,  he  has  his  remedy.  I  cannot 
depart  from  the  principle  of  Taylor  v.  Rundell,  and  if  the  defendant  wishes  to  question 
that  decision,  he  must  go  to  the  House  of  Lords.  The  only  question  is,  whether  the 
hooks  are  in  his  possession  or  power  ?  He  says  they  are  not,  because. they  are  wrong- 
folly  withheld  by  his  partners'  orders  ;  but  that  is  no  answer.  If  time  is  required  to 
enforce  his  rights  by  legal  {Hroceedings,  it  will  be  allowed ;  but  it  is  no  answer  to  say 
that  his  servants  or  partners  withhold  from  him  that  which  he  has  a  right  to  inspect. 
1  iUow  a  month  to  enable  the  defendant  to  take  proceedings ;  and  the  plaintiff  is  to 
httva  the  same  right  of  proceeding  on  defendant's  contempt  then  as  now.  If  defendant 
a  guilty  of  evasion,  he  must  take  the  consequences. 

The  defendanfs  exceptions  to  the  Master's  rq>ort  that  the  e^pomination  is  insujffkknt 
disallowed  with  costs. 
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November  20  and  22,  1843. 
Fbampton  v.  Cannan. — Feampton  v.  Whitmork.  (fl) 

Further  charge^Taeking  tubsequent  debt  to  a  tnortgage— Executory  agreement  for  a  further 

chapge. 
Where  an  agreetnent  ie  made  to  grant  a  further  charge  upon  an  estate  already  in  mortgage  to  ike 
person  claiming  the  further  charge  on  particular  terms  or  in  a  certain  way,  that  agreement  mud 
be  strictly  acted  upon  to  entitle  the  mortgagee  to  tack  the  subsequent  debt  to  his  mortgage  debt, 

THE  plaintiff,  Mr.  Frampton,  had  filed  a  bill  against  the  assignees  of  Mr.  Butter- 
worth,  a  bankrupt,  praying  that  he,  the  plaintiff,  might  be  decreed  to  be  entitled 
to  a  mortgage  for  500/.  upon  an  estate  of  the  bankrupt,  and  that  he  might  also  be 
declared  to  be  entitled  to  a  further  charge  of  430/.  on  the  same  estate,  under  an  agree- 
ment aUeged  to  have  been  made  by  letters  which  passed  between  the  plaintiff  and  the 
bankrupt  before  his  bankruptcy.  The  Vice-Chancellor  of  England  held  that  the 
plaintiff  was  not  entitled  to  tack  the  second  debt  to  the  former  security,  or  to  the  further 
■charge  claimed  by  the  bill.  Against  that  decree  the  plaintiff  appealed.  The  facts 
were  these  :  Mr.  Frampton,  who  was  the  solicitor  of  Butterworth,  had  advanced  to  him 
the  sum  of  500/.,  and  had  taken  a  mortgage  for  that  amount  in  the  names  of  his,  the 
plaintiff's,  two  sisters.  Butterworth,  at  the  time  of  the  loan,  had  been  induced  to  beheve 
that  the  money  had  been  actually  advanced  by  the  Misses  Frampton,  and  the  plaintiff 
on  aU  occasions  represented  himself  to  be  acting  on  their  behalf.  In  1841,  Butter- 
worth coutracted  to  sell  the  estate,  which  was  the  subject  of  the  mortgage,  to  a  Mr. 
Marshall,  but  the  purchase  had  not  been  completed.  On  the  24th  of  June,  1841,  the 
plaintiff  sent  to  Butterworth  an  account  of  various  advances  made  on  his  account,  and 
different  sums  due  to  the  plaintiff  for  costs,  amounting  altogether  to  430/.,  and  at  the 
same  time  the  plaintiff  wrote  to  Butterworth,  saying :  "  I  am  much  inconvenienced  for 
the  want  of  the  money,  and  if  you  cannot  pay  me  the  amount,  I  must  apply  to  Mr. 
Marshall  to  advance  it  upon  your  note,  or  /  must  get  the  money  from  my  sisters,  wd 
4Utach  it  to  their  mortgage"  To  this  Butterworth,  by  letter  dated  on  the  next  day, 
replied  :  "  I  shall  feel  much  obliged  if  you  will  arrange  it  as  you  last  mentioned,  and 
attach  it  to  the  mortgage,  as  I  can't  spare  the  money  from  my  business."  It  was 
admitted  that  there  never  was  any  intention  on  the  part  of  the  plaintiff  to  apply  to  his 
sisters  to  advance  the  money,  or  that  tbey  had  any  beneficial  interest  in  the  500/. 
secured  to  them  by  Butterworth's  mortgage,  and  that  they  were  mere  trustees  of  that 
mortgage  for  the  plaintiff. 

About  a  month  after  the  date  of  the  above  letters,  the  plaintiff  issued  a  writ  against 
Butterworth  for  a  debt  of  700/.,  which  comprised  and  included  that  430/.  before 
referred  to ;  but  two  days  before  the  writ  was  served,  a  fiat  in  bankruptcy  had  been 
issued  against  Butterworth,  under  which  he  had  since  been  adjudged  a  bankrupt. 
After  the  bankruptcy,  the  plaintiff  claimed  to  tack  the  sum  of  430/.  to  the  mortgage 
debt  of  500/.,  under  an  agreement  to  that  effect  contained  in  Butterworth's  letter  of 
the  25th  of  June.  This  was  resisted  by  the  assignees,  and  the  present  suit  was  insti- 
tuted to  enforce  it  against  the  estate  of  the  bankrupt.  The  plaintiff's  sisters  had  been 
made  defendants  to  the  suit. 

Stuart  and  Faher,  for  the  plaintiff. — ^The  real  effect  of  the  plaintiff's  application 
to  Butterworth  was,  to  require  either  payment  or  security  in  one  of  the  two  ways 
pointed  out.  The  Vice-Chancellor  seems  to  have  thought  that  the  proposal  of  Mr. 
Frampton  imported  something  like  a  fniud :  but  it  made  no  difference  to  Butterworth 
from  whence  the  money  came,  if  he  had  the  accommodation  he  required.  It  is  true  no 
application  was  made  to  the  sisters,  nor  was  it  ever  intended  to  make  any  such ;  but 
(a)  Reported  by  R,  G.  Wblfokd,  Esq.,  Barrister-at-law. 
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that  circaity  is  not  of  the  essence  of  the  contract  between  the  plaintifF  and  Butterworth. 
It  was  of  no  consequence  whether  he  went  to  his  sisters  or  not.  (Phillips  v.  The  Duke 
of  Buckingham,  I  Vernon,  207  ;  1  £q.  Cases  Abridged.)  The  subject  of  the  transac- 
tion was,  that  the  plaintiff  required  either  money  or  security.  This  was  an  innocent 
misrepresentation;  it  was  not  such  as  would  vitiate  the  agreement.  (1  Fonblanque's 
Treatise  on  Equity,  123 ;  Emham y.  Child,  1  Bro.  C.  C. ;  Woody. Fenwick,  Precedents 
in  Chancery,  206  ;  Palmer  v.  Scott,  1  Russell  &  Mylne,  391.) 

Teed  and  Prior,  contr^. — ^Nothing  was  done  in  consequence  of  the  agreement,  as  if, 
&>T  instance,  the  letters  had  been  acted  upon,  and  an  application  had  been  made  to  the 
sisters  for  a  further  advance  of  money.  The  letters  merely  contain  an  authority  from 
Butterworth  to  the  plaintiff,  to  apply  to  his  sisters  for  a  further  loan,  which  was 
revoked  by  the  bankruptcy  of  Butterworth.  What  is  the  case  made  by  the  plaintiff  ? 
A  solicitor  applies  to  his  client,  stating  what  is  not  true,  for  permission  to  borrow  money 
on  the  credit  of  the  estate,  which  had  been  sold  to  Mr.  Marshall  for  the  purpose  of 
paying  a  debt  due  to  the  solicitor.  He,  plaintiff,  did  not  say  he  wanted  security,  but 
that  he  was  very  poor,  and  wanted  the  money ;  he  said,  "  let  me  apply  to  Mr.  Marshall 
or  to  my  sisters."  When  relief  is  sought  in  equity,  the  whole  of  the  circumstances  of 
the  transaction  must  be  looked  at.  The  bankrupt  did  not  intend  to  give  security  to 
Mr.  Frampton,  and  the  intended  arrangement  never  took  effect. 

Stuart,  in  reply. 

The  LORD  CHANCELLOR.— The  facts  of  this  case  are  few  and  simple.  Butter- 
worth mortgaged  an  estate,  of  which  he  was  owner,  to  the  sisters  of  Mr.  Frampton, 
for  500/.  This,  however,  was  the  money  of  the  plaintiff;  nothing  but  the  legal  inte- 
rest in  the  mortgage  was  vested  in  his  sisters,  who  took  only  as  his  trustees.  Frampton, 
afterwards,  having  a  further  demand  on  Butterworth  for  430/.,  applied  for  payment, 
stating  that  he  was  sadly  in  want  of  money,  and  that  he  must  apply  to  Mr.  Marshall, 
or  get  it  from  his,  Frampton's,  sisters,  who  must  add  it  to  their  mortgage.  The  last 
plan  was  acceded  to.  Butterworth  agreed  to  the  proposal  of  the  plaintiff  that  he 
should  procure  the  money  from  his  sisters,  who  should  attach  the  debt  to  their  mort- 
gage. But  nothing  was  done  upon  that  authority ;  there  was  no  application  to  the 
sisters  to  advance  the  money.  At  the  expiration  of  a  month,  a  writ  was  issued  for  this 
money,  together  with  a  further  sum  claimed  by  the  plaintiff  from  Butterworth.  I  do 
not  understand  on  what  principle  it  is  attempted  to  tack  this  debt  of  430/.  to  the  mort- 
gage. If  the  plaintiff  had  said  his  object  was  security,  it  is  possible,  nay  probable,  that 
Butterworth  would  have  agreed  to  have  given  a  second  charge  upon  the  mortgage 
estate,  but  that  will  not  justify  me  in  converting  one  proposal  into  another.  I  think  it 
was  of  the  very  essence  of  the  contract  that  the  money  should  have  been  advanced  by 
the  sisters.  How  can  it  be  said  that  this  is  not  of  the  essence  of  the  contract,  when  it 
is  the  very  consideration  ?  It  was  a  proposal,  a  proposition,  and  nothing  was  done 
upon  it.  There  is  no  reason  why  the  second  sum  should  be  tacked.  I  shall  confirm 
the  decree  of  the  Vice-Chancellor,  with  costs. 
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May  29 y  June  ^  and  ly  1843;  and  April  \ly  1844. 

BULWBB  V.  ASTLEY.  (a) 

Tenani  for  life  and  remaindeT'inan — Annuities  charged  upon  real  estate  tpith  power  of  * 
chase** — Devise  subject  to  charge  of  debts — How  redeemable  annuities  to  be  borne, 

B,  being  the  owner  of  certain  real  estates,  in  order  to  raise  money  t  granted,  by  deeds  of  the  same 
date,  several  annuities  or  rent-charges  for  lives,  which  he  charged  upon  such  real  estates^  and  made 
them  payable  out  qf  the  rents.  A  power  was  reserved  to  B.  and  his  heirs  to  re-purehase  each 
annuity  on  payment  of  the  original  price  and  half  a  year*s  payment  qf  the  annuity  m  advance 
The  annuities  were  also  secured  by  the  personal  covenants  of  the  grantor  and  by  powers  qf  distress 
and  entry  in  case  any  half-yearly  payment  should  be  a  certain  time  in  arrear,  and  also  by  a  war* 
rant  of  attorney  to  cof^ess  judgment  against  the  grantor  in  double  the  amount  paid.  By  a  deed  sf 
even  date  the  real  estates,  on  which  the  annuities  were  charged,  were  conveyed  to  trustees  /br  « 
term  qf  years,  with  a  power  qf  sale  to  secure  the  regular  payment  qf  the  annuities,  and  euijeet 
thereto,  in  trust  for  B.  the  grantor. 

B.,  by  his  will  made  previously  to  the  grant  of  these  annuities,  directed  payment  qf  his  debts  and 
gave  various  other  life  annuities,  to  answer  which  he  ordered  his  executors  to  provide  funds  by  a 
means  they  might  think  expedient;  and  he  devised  all  his  real  estates  to  the  executors  upon  trust, 
in  the  first  place  to  raise  money  by  mortgage,  in  aid  of  the  other  funds  thereby  provided  for  the 
discharge  of  his  debts  (except  those  due  on  mortgagejfar  which  he  made  particular  provision),  and 
the  annuities  and  legacies,  and  subject  thereto,  igfon  trust  for  W.  B,  for  life,  with  remainder  to 
the  first  and  other  sons  of  W.  B.  in  tail,  in  strict  settlement.  The  will  also  contained  a  directum 
to  accumulate  the  rents  during  the  minority  qf  W.  B.  The  personal  estate  proved  insufieient  fbr 
the  payment  qf  his  debts. 

Held,  that  the  annuities  and  rent-charges  were  to  be  deemed  securities  fhr  the  repayment  qf  teem: 
that  the  value  qf  them  formed  a  charge  fq>on  the  corpus  qf  the  estate,  and  conseiguentfy  that  the 
amount  qf  such  value  ought  to  be  raised  by  a  mortgage  upon  the  real  estate,  and  the  interest  at 
four  per  cent,  kept  down  by  the  tenant  for  l\fe. 

WILLIAM  EARLE  BULWER,  by  his  wiU,  dated  in  February,  1803,  and  dolj 
executed  and  attested,  after  directing  payment  of  his  debts,  funeral  and  tes- 
tamentary expenses,  and  giving  divers  legacies,  gave  and  bequeadied  untD  Margaret 
'Johnson  an  annuity  of  10/.  during  her  life,  and  to  Harriet  Keeler  an  annuity  of  252. 
during  her  life ;  and  he  thereby  authorized  or  empowered  his  executor  to  provide  funds 
fbr  answering  the  said  annuities,  either  by  investing  so  much  money  in  the  purchase  of 
stock  in  the  public  funds,  or  on  real  securities,  as  would  produce  an  annual  income  suf* 
fident  to  discharge  the  same  respectively  (which  money  so  to  be  invested  he  dedared 
should,  after  the  determination  of  the  respective  annuities,  return  to  and  become  part 
of  his  personal  estate  for  the  purposes  of  his  will),  or  by  sinking  money  in  the  purchase 
of  annuities  during  the  lives  of  the  annuitants  respectively,  or  by  any  other  advisablft 
method  at  the  discretion  of  his  said  executors.  And  he  thereby  gave  and  devised  unto 
Sir  J.  H.  Astley,  Edward  Coke,  and  James  Coldham,  their  heirs  and  assigns,  all  and 
singular  the  hereditaments  whereof  or  whereto  he,  or  any  person  or  persons  in  trust 
for  him,  or  for  his  use,  was  or  were  seized  or  entitled  for  any  estate  of  inheritance, 
in  possession,  reversion,  remainder,  expectancy,  or  otherwise  howsoever,  and  all  other 
the  real  estates  which  he  was  in  anywise  empowered  or  authorized  to  dispose  of  by  his 
will,  upon  trust,  in  the  first  place,  by  one  or  more  mortgages  in  fee,  or  for  a  term  of 
years,  to  levy  and  raise  such  a  sum  or  sums  of  money  as  they  should  in  their  discretion 
think  necessary  to  be  applied  in  aid  of,  or  in  addition  to,  the  other  funds  thereby  pro- 
vided for  the  discharge  of  his  debts  (except  those  due  on  mortgage),  and  the  annuities 
and  legacies  thereby  given ;  and,  upon  farther  trust,  out  of  the  aimual  rents,  issues,  and 
profits  of  the  said  hereditaments  and  premises,  to  raise  and  levy,  in  manner  therein  men- 
tioned, the  dear  yearly  sum  of  500/.  until  the  whole  of  the  mortgages  due  and  owing,  or 
to  be  due  and  owing,  upon  his  estates,  or  any  part  thereof,  at  Sie  time  of  his  decease, 
should  be  paid  off  and  provided  for ;  and  subject  thereto,  in  trust  for  W.  E.  Lytton 
Bulwer,  during  his  life,  and  after  his  decease,  in  trust  for  the  first  and  every  other  son 
(a)  Rqiorted  by  R.  G.  Wblfokd,  Esq.,  Baniater-at-law. 
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of  Mb  body  sacceasiyely  in  tail  male,  with  yarious  remainders  oyer.  And  the  will  con- 
tained trusts  for  accumulating,  during  the  minority  of  the  said  W.  £.  Lytton  Bulwer, 
all  such  parts  of  the  rents  of  the  estates  as  should  not  be  required  for  maintaining  him* 
and  the  said  testator  directed  that  such  accumulations  should  be  applied  to  the  same 
purposes  as  the  funds  arising  from  the  said  annual  sum  of  500/.  And  the  testator,  by 
lus  will,  also  declared  that  the  said  annual  sum  of  500/.  should  be  an  accumulating 
fond  for  the  payment  of  the  mortgage  debt  or  debts  which  should  be  charged  on  his 
real  estates  at  his  death,  and  applied  in  reduction  or  discharge  thereof,  and  should  in 
the  meantime  be  inyested  in  the  public  funds,  or  in  real  securities,  in  the  names  of  his 
trustees,  and  that  the  diridends  and  interest  thereof  should  from  time  to  time  be  added 
to  the  principal ;  provided  that  the  said  annual  sum  of  500/.  and  the  accumulations  there- 
of, or  tiie  interest  or  dividends  to  be  derived  therefrom,  should  not  in  anywise  be  applied 
in  payment  of  any  interest  which  should  become  due  on  any  mortgage  or  mortgages 
after  his  death,  but  only  in  discharge  of  the  princqml  money,  and  that  the  interest 
should  be  from  time  to  time  paid  by  and  with  the  rents  of  the  said  testator's  real  estates. 
And  as  to  all'  other  personal  estates  and  effects^  which  he  might  die  possessed  of,  in- 
terested in,  or  entitl^  to,  in  any  manner  howsoever,  the  testator  gave  and  beques^thed 
the  same  unto  the  said  executors  and  trustees,  their  executors,  administrators,  and  as- 
signs, upon  trust,  to  convert  the  same  into  money,  and  apply  the  same  in  payment  of 
his  funeral  expenses,  the  expenses  of  erecting  a  monument,  his  debts  and  legacies,  and 
to  provide  for  the  annuities  given  by  his  will,  aAd  also  in  or  towards  payment  of  any 
sum  or  sums  of  money  which  might  be  raised  by  any  mortgage  or  mortgages  to  be 
made  c^  the  said  hereditaments  and  premises  thereby  devised,  or  any  part  thereof,  in 
pursuance  of  the  trusts  of  his  will,  or  of  any  sum  or  sums  of  money  charged  thereupon 
at  the  time  of  his  decease.  The  testator  died  in  1807,  when  his  real  estates  were  sub* 
ject  to  numerous  mortgages,  and  were  also  charged  with  annuities  or  rent-charges  for 
hves  idiich  he  had  granted  for  valuable  considerations. 

By  an  indenture,  dated  the  22nd  August,  1806,  made  between  William  Earle  Bulwer 
(the  testator),  of  the  one  part,  and  J.  Bendey  and  Kirk  Boott,  of  the  other  part,  after 
ledting,  amongst  other  things,  that,  by  a  memorandum  of  agreement  of  the  12th  July, 
then  1806,  made  between  the  testator,  of  the  one  part,  the  said  J.  Bentley  and  Kiric 
Boott,  Louisa  Carter  and  Cordelia  Skeeles,  of  the  other  part,  it  was  agreed  that  the 
testator  should  make  good  and  efficient  conveyances  and  assurances  of  three  several 
annuities  (that  is  to  say),  one  annuity  or  clear  yearly  rent-charge  of  389/.  to  be  charged, 
imder  the  advice  of  any  person  as  counsel  of  said  J.  Bentley  and  K.  Boott,  upon, 
•and  to  be  issuing  and  payable  out  of^  the  manors,  lands,  and  hereditaments  therein- 
after mentioned,  to  them  as  tenants  in  common,  in  consideration  of  3,500/. ;  and 
one  other  annuity  of  111/,  to  be  so  charged  and  secured,  under  such  advice  as 
afnesaid,  and  made  payable  out  of  the  stud  manors,  lands,  and  hereditaments,  to 
Louisa  Carter,  in  consideration  of  1,000/.;  and  also  one  other  annuity  of  55/.  lis. 
to  be  charged  and  made  payable  as  aforesaid,  to  Cordelia  Skeeles,  in  consideration 
of  500/. ;  the  three  said  annuitiea  to  commence  from  the  day  on  which  the  consi- 
deration or  purchase«money  for  the  same  respectively  should  be  paid,  and  to  be 
payable  by  two  equal  half-yearly  payments,  during  the  lives  of  the  re^ective  aa- 
nnitants.  And  it  was  agreed,  that  all  expenses  attending  the  sale  and  purchase  of 
the  said  annuities,  and  for  perfecting  the  title  to  the  estates  upon  which  the  said 
amHxities  were  to  be  secured,  and  also  the  securities  for  the  same  respectively, 
should  be  borne  by  the  said  W.  E.  Bulwer,  his  heirs  and  assigns,  and  that  it 
diould  be  lawful  for  the  said  W.  £.  Bulwer,  his  heirs  and  assigns,  to  repurchase  and 
buy  up  the  said  annuity  or  dear  yearly  rent-charge  of  389/.  purchased  by  the  said  J* 
Boitley  and  K.  Boott,  upon  the  terms  therein  mentioned ;  and  also,  after  reciting  that 
W.  E.  Bulwer  had  executed  a  warrant  of  attorney  to  confess  judgment  in  an  action  of  debt 
at  ^  suit  of  the  said  J.  Bentley  and  K.Boott,  for  the  sum  of  7,000/.  and  costs,  for  further 
and  better  securing  the  payment  of  the  said  annuity  of  839/. ;  it  was  witnessed,  that  in 
farther  performance  of  the  said  agreement  for  the  sale  and  purchase  of  the  said  annuity, 
and  in  consideration  of  the  sum  of  3,500/.,  the  said  W.  £.  Bulwer,  for  himself,  has 
heirs,  executors,  and  administrators,  granted,  bargained,  sold,  and  confirmed  to  the  said 
^•Bentley  and  K.  Boott,  as  tenants  m  common,  th^  respective  executors,  administraton^ 
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and  assigns,  one,  and  only  one,  annuity,  clear  year4y  rent-charge,  or  annual  sum  of  389/« 
to  be  charged  and  chargeable  upon,  and  to  be  issuing  and  payable  during  the  term  of 
ninety-nine  years,  if  four  persons  therein  named,  or  the  survivors  or  survivor  of  them, 
should  so  long  live,  from  and  out  of  all  those  the  manors,  rectory,  impropriate  advow- 
sons,  messuages,  or  tenements,  farm  lands,  wood,  tithes,  tenths,  hereditaments,  and  pre- 
mises therein  mentioned  and  described,  and  to  be  payable  by  two  equal  half-yearly  pay- 
ments, on  the  22nd  of  Feb.  and  the  22nd  of  Aug.  in  every  year,  with  a  proportional  part 
of  the  said  annuity  or  rent-charge  for  such  of  the  said  half-yearly  days  of  payment  as 
shotdd  next  precede  the  death  of  such  survivor.  And  the  said  indenture  contained  a 
power  of  distress  in  case  any  part  of  the  said  annuity  should  be  unpaid  for  the  space  of 
fourteen  days  next  after  any  of  the  days  appointed  for  the  payment  thereof;  and  it  alw 
contained,  in  case  the  same  should  be  unpaid  by  the  space  of  twenty-eight  days,  a 
power  to  enter  and  hold  the  said  manors,  lands,  and  hereditaments,  and  recdve  the 
rents  and  profits  thereof,  until  payment  of  all  arrears  of  the  said  annuity  then  due  and 
to  become  due  during  such  possession  or  receipt,  together  with  all  costs,  charges,  aiui 
expenses  occasioned  by  the  non-payment  thereof.  And  the  said  indenture  also  con- 
tained the  usual  covenant  on  the  part  of  tiie  said  W.  £.  Bdwer,  for  payment  of  the 
said  annuity;  and  after  reciting  that,  on  the  treaty  for  the  purchase  of  the  said  an- 
nuity, it  was  mutually  agreed  between  the  said  parties  that  the  said  W.  £.  Bulwer, 
his  heirs,  executors,  administrators,  or  assigns,  should  at  any  time  after  the  12th  Au- 
gust, 1808,  be  at  liberty  to  repurchase  and  buy  up  the  said  annuity,  upon  giving  three 
calendar  months'  notice  in  writing  thereof,  and  on  paying  at  the  expiration  of  such  potioe, 
as  the  price  of  such  repurchase,  the  full  sum  of  3,694/.  10s.,  being  the  original  purchaae- 
money  of  the  said  annuity  or  rent-charge,  and  one  half-yearly  payment  thereof  in  advance, 
together  with  all  arrears  which  should  then  be  due  on  the  said  annuity  and  a  proportional 
part  of  the  same,  from  the  last  day  of  payment  thereof  preceding  such  repurchase ;  it 
was  further  witnessed,  that,  in  case  the  said  W.  E.  Bulwer,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  should,  after  the  12th  August,  1808,  be  desirous  of  repurchasing 
the  said  annuity,  and  should  give  the  said  J.  Bentley  and  K.  Boott,  respectively,  their 
respective  executors,  administrators,  or  assigns,  three  calendar  months'  notice  is 
writing  thereof,  and  should  pay  the  full  sum  of  3,694/.  lOs.,  and  aU  arrears,  together 
with  a  proportional  part  of  the  said  annuity,  and  all  costs,  &c. ;  then,  and  in  that  cue, 
the  said  J.  Bentley  and  K.  Boott,  their  respective  executors,  administrators,  and  as- 
signs, should  and  would  accept  and  take  the  said  3,694/.  10s.,  as  and  for  the  price  of 
repurchase,  and  in  satisfaction  and  full  discharge  of  the  said  annuity,  clear  yearly  rent- 
charge,  or  annual  sum  of  389/.,  and  thenceforth  the  same  should  cease  and  detennine; 
and  the  said  J.  Bentley  and  K.  Boott  respectively,  their  respective  executors,  adminis- 
trators, and  assigns,  should,  at  the  costs  of  the  said  W.  E.  Bulwer,  his  heirs,  executors, 
administrators,  or  assigns,  deliver  up  the  said  indenture  to  be  cancelled,  and  cause 
satisfaction  to  be  acknowledged  on  the  record  of  the  said  judgment  that  should  he 
entered  up  by  virtue  of  the  said  warrant  of  attorney. 

Two  other  similar  indentures  were  at  the  same  time  made  and  executed  to  secure 
the  other  two  annuiries  of  111/,  and  55/.  lis.  to  Louisa  Carter  and  Cordelia  Skeelea 
respectively. 

By  indenture  of  demise,  of  even  date  with  the  grants  of  annuity,  made  between  the 
said  W.  £.  Bulwer,  of  the  first  part,  J.  Bentley  and  K.  Boott,  L.  Carter  and  C.  Skeeles, 
of  the  second  part,  and  G.  B.  Ballachey  and  W.  Webb,  of  the  third  part,  after  reciting 
the  three  preceding  indentures,  and  after  reciting  as  to  the  first  of  such  indentures, 
that  it  contained  a  proviso  for  the  repurchase  or  redemption  of  the  said  annuity  of 
^389/. ;  as  to  the  second,  that  it  contained  a  proviso  for  the  redemption  of  the  said  { 
annuity  of  111/. ;  and,  as  to  the  third,  that  it  contained  a  proviso  for  the  repurchase 
of  the  said  annuity  of  55/.  lis.,  upon  the  terms  and  conditions  in  the  said  indentures 
respectively  mentioned :  and  also  after  reciting,  that,  at  the  time  the  said  contract 
was  made  between  the  said  W.  E.  Bulwer  and  tlie  said  parties  of  the  second  part»  it 
was  agreed  that  the  said  manors,  lands,  and  hereditaments,  so  charged  with  die  said 
annuities  as  aforesaid,  should  be  demised  to  the  said  parties  of  the  third  part,  in  trust 
for  better  securing  the  payment  of  the  said  several  annuities  in  manner  therein-after 
mentioned ; — it  was  witnessed,  that,  for  the  considerations  therein  mentioned,  the  said 
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W.  E.  Bulwer  bargained,  sold,  and  demised  to  the  said  G.  B.  Ballachey  and  W.  Webb, 
their  executors,  administrators,  and  assigns,  all  the  said  manors,  lands,  and  heredita- 
ments, to  hold  the  same  from  the  day  next  before  the  day  of  the  date  of  the  now 
stating  indenture  for  and  duruig  the  term  of  3,000  years  (without  impeachment  of 
any  manner  of  waste),  upon  trust,  to  permit  the  said  W.  £.  Bulwer,  his  heirs  and 
assigns,  to  receive  the  rents,  issues,  and  profits,  until  default  should  be  made  in  pay- 
ment of  the  said  several  annuities ;  and  immediately  from  and  after  any  half>yearly 
payment  of  the  same  should  be  behind  or  unpaid  for  the  space  of  sixty  days  next 
after  any  of  the  said  days  or  times  of  payment  thereof,  upon  further  trust,  that,  in 
such  case,  and  as  soon  and  as  often  as  the  same  should  happen,  to  sell  and  absolutely 
dispose  of  the  said  manors,  lands,  and  hereditaments,  either  altogether,  or  in  one  lot» 
or  by  parcels,  to  any  person  or  persons,  during  the  said  term,  and  either  subject  to,  or 
£scharged  from,  the  said  several  annuities,  as  they  in  their  discretion  should  think 
fit ;  and  to  execute  all  requisite  deeds  to  the  purchaser  or  purchasers  thereof,  and  to 
stand  and  be  possessed  of  the  moneys  to  arise  from  such  sale  or  sales,  and  of  the 
yearly  and  other  rents,  issues,  and  profits  to  become  payable,  after  the  said  heredita- 
ments should  have  become  saleable,  until  the  completion  of  the  sale  or  sales,  upon 
trust,  in  the  first  place,  thereout  to  reimburse  themselves  all  costs,  charges,  and 
expenses ;  and  as  to  the  surplus,  upon  trust,  to  pay  the  said  parties  of  the  second 
part  (without  any  preference  of  priority)  the  arrears  of  their  said  several  annuities,  and 
all  losses,  coats,  charges,  and  expenses,  if  any,  occasioned  by  the  non-payment  thereof; 
and,  upon  further  trust,  to  invest  the  surplus  in  their  own  names,  and  by  the  interest 
thereof,  or,  if  insufficient,  by  means  of  the  principal  money,  to  pay  the  said  several 
annuities ;  and  subject  as  aforesaid,  upon  trust,  for  the  said  W.  E.  Bulwer,  his 
executors,  administrators,  or  assigns.  The  testator  at  his  death,  in  July,  1807,  left 
hi?  widow,  and  W.  E.  L.  Bulwer,  bis  eldest  son  and  heir-at-law,  and  W.  H.  L.  E, 
Bulwer  and  £.  Q.  E.  L.  Bulwer,  his  only  other  children,  him  surviving.  Margaret 
Johnson,  the  annuitant  under  his  will,  died  in  the  testator's  lifetime.  In  1808,  a  suit 
was  instituted  on  behalf  of  W.  E.  L.  Bulwer,  then  an  infant,  against  the  executors 
and  trustees  under  the  will,  and  the  other  children  of  the  testator,  in  order  to  carry 
the  trusts  of  the  will  into  execution,  in  which  a  decree  was  made  on  the  10th  July, 
1809,  referring  it  to  the  Master  to  take  the  usual  accounts  of  the  testator's  real  and 
personal  estate.  By  a  report  made  on  the  said  reference,  dated  1st  May,  1821,  the 
Master  found,  -amongst  other  incumbrances  affecting  the  real  estate,  an  annuity  of 
32/.  granted  by  the  testator  m  1799  ;  the  three  several  annuities  of  389/.,  111/.,  and 
55/.  lis.,  which  annuities  he  found  had  been,  by  virtue  of  a  stipulation  contained  in 
the  said  several  deeds  granting  the  same,  reduced  to  350/.,  100/.,  and  50/.  respec- 
tively; and  the  said  annuity  of  25/.  to  H.  Keeler;  and  the  Master  stated  that  he 
did  not  find  any  part  of  the  500/.  per  annum,  which  ought  to  have  been  set  apart  for 
the  payment  of  the  said  debts  and  incumbrances  since  the  plaintiff  attained  twenty- 
one,  which  event  took  place  on  the  28th  April,  1820,  had  been  paid  into  Court,  or 
otherwise  set  apart  to  accumulate,  and  that  the  whole  thereof  remained  due.  By  a 
decree  made  by  Sir  John  Leach,  V.C.,  on  the  hearing  for  further  directions,  dated  the 
8th  March,  1822,  the  Master  was,  amongst  other  things,  directed  to  inquire  what 
incumbrances  there  were  affecting  the  real  estates  of  the  testator,  and  to  state  the  parti- 
culars and  amount  of  such  incumbrances,  including  the  testator's  specialty  and  simple 
oantract  debts;  and  whether  any  and  what  interest  or  arrear  which  had  accrued 
since  the  plaintiff  had  attained  twenty-one  was  due  in  respect  of  the  said  incumbrances 
and  annuities ;  and  whether  any  part  of  the  500/.  per  annum,  which  ought  to  have 
heen  set  apart  since  that  period,  had  been  paid  into  Court,  or  otherwise  set  apart ; 
and  whether  any  thing  and  what  was  due  on  account  thereof.  And  it  was  declared, 
that  the  plaintiff,  having  been  let  into  the  receipts  of  the  rents  and  profits  of  the  real 
estates  of  the  testator,  was  bound  to  keep  down  such  interest  and  annuities,  and  the 
vumal  sum  of  500/.  from  the  time  he  attained  twenty-one  (subject  to  such  allowance 
u  therein  mentioned),  in  case  the  annual  rents  and  profits  of  the  said  real  estates 
^»ere  sufficient  to  answer  the  same.  The  Master,  in  his  report,  dated  the  27th 
Aoguat,  1824,  stated,  that  there  were,  amongst  other  incumbrances,  the  before- 
i&entioned  annuities  affecting  the  said  real  estates. 
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Under  the  sanction  of  the  Court,  an  Act  of  Parliament  was  procured  to  be  passed, 
dated  the  21st  June,  1827,  whereby,  amongst  other  provisions,  the  trustees  were 
empowered  to  sell  certain  specified  parts  of  the  estates  for  the  purpose  of  paying  off  die 
incumbrances  (except  annuities)  mentioned  in  the  Master's  report,  including  tiie 
specialty  and  simple  contract  debts  of  the  testator.  The  accounts  of  the  testator's  real 
and  personal  estate  were  carried  on,  and  several  orders  were  from  time  to  time  msde 
on  the  footing  of  the  decree  of  the  8th  of  March,  1822,  the  last  being  dated  the  23id 
of  March,  1841 ;  and  the  plaintiff  continued  to  pay  the  annuities  out  of  the  rents  sod 
profits  of  the  estates  down  to  1842.  A  petition  of  re-hearing  was  then  presented  bj 
the  plaintiff,  alleging  that,  in  the  prosecution  of  the  last-mentioned  order,  he  had,  for 
the  first  time,  discovered  that  the  several  annuities  of  350/.,  100/.,  and  50/.,  although 
also  secured  on  the  said  real  estates,  were,  in  fact,  debts  of  the  testator,  to  which  he 
had  made  himself  personally  liable ;  and  that  the  annuity  oi  82/.  was,  in  like  maimer,  a 
debt  of  the  testator ;  and  that  the  said  annuities,  and  the  annuity  of  25/.  given  by  the 
wiU,  ought,  under  the  provisions  thereof,  to  have  been  provided  for  out  of  tibe  testatra^e 
personal  estate,  or  by  a  mortgage  of  a  sufi^cient  part  of  the  said  real  estates ;  and  tiiat 
the  plaintiff  ought  not  to  have  been  decreed  to  provide  for,  and  keep  down,  the  stae 
out  of  the  rents  and  profits  of  the  said  estates  ;  that  the  value  of  the  said  annuities,  at 
the  time  the  plaintiff  attained  twenty-one,  ought  to  be  ascertained,  and  that  the  phdntiff 
ought  to  be  chaiged  with  interest  only  at  4/.  per  cent,  on  sudi  value  from  that  period, 
and  ought  to  be  repaid  out  of  the  estate  what  he  had  paid  in  respect  of  the  said 
annuities  beyond  such  interest ;  and  that  a  sufficient  sum  to  secure  and  provide  for  the 
«aid  annuities  for  the  time  to  come  ought  to  be  raised  by  mortgage  of  the  said  estates, 
and  the  plaintiff  in  future  be  bound  to  keep  down  the  interest  on  such  sum  only.  The 
petition  prayed,  that  the  decree  of  the  8th  of  March,  1822,  might  in  part  be  revened, 
and  the  orders  consequent  thereon  varied  and  altered.  The  plaintiff  married  in  1827i 
and  there  was  issue  of  the  marriage  a  son,  who  was  then  first  tenant  in  tail  under  the 
willofW.  E.  Bulwer. 

The  appeal  came  on  to  be  heard  before  the  Lord  Chaneellor. 

Tinney,  Humphrey,  and  Blunt,  for  the  plaintiff,  the  tenant  for  life,  contended  that  the 
order  which  directed  the  tenant  for  life  to  keep  down  the  annuities  given  by  tiie  wil 
was  erroneous,  as  the  will  expressly  dbrected  them  to  be  provided  for  out  of  the 
personal  estate,  or  by  a  mortgage  of  the  real  estate  in  aid  of  the  personal  estate ;  and 
that  it  was  wrong,  (dso,  as  regards  the  annuities  granted  by  deed.  The  sales  of  the 
annuities  were  mere  loans  contrived  for  the  sake  of  higher  interest,  as  in  this  instanoe 
dearly  appeared  from  the  provisions  of  the  deeds.  The  grantor  was  to  pay  expenses; 
there  was  the  proviso  for  re-purchase  or  redemption,  and  the  grantor's  persoDsl 
covenant.  (Flozer  v.  Sherard,  Ambler,  18 ;  Lawley  v.  Hooper,  3  Atkins,  278 ;  MtXlar 
V.  Lee8,  2  Atkins,  494.)  The  warrant  of  attorney  shews  the  transaction  was  a  mere 
loan.  The  effect  of  the  transaction  was  to  establish  the  relation  of  debtor  and  creditor 
between  the  testator  and  the  annuitants ;  and  though  the  rights  and  remedies  of  the 
debtor  may  be  modified  by  the  terms  of  the  contract,  the  rdation  of  debtor  and  creditor 
^oA  not  the  less  subsist.  In  a  Welsh  mortgage  the  mortgagee  has  no  right  to  fbredose 
or  bring  an  action  for  the  sum  advanced,  but  only  a  right  to  receive  the  rents  and 
profits  until  he  has  been  repaid  principal  and  interest.  Yet  it  has  been  held  that  the 
mortgagor's  heir  is  entitied  to  have  the  personal  estate  in  payment  of  such  a  mortgage 
{HoweU  V.  Price,  Precedents  in  Chancery,  477),  and  the  authority  of  that  decision  was 
recognized  in  Longuet  v.  Scawen  (1  Vesey,  402),  and  its  principle  was  extended  to 
annuity  transactions.  That  case  is  a  distinct  au^ority  for  this  appeal,  and  the  result 
is,  that  at  the  time  of  the  testator's  death,  the  annuities  constituted  debts  within  the 
meaning  of  the  charge  in  the  will,  and  as  such  ought  to  have  been  provided  for  out  d 
the  corpus  of  the  real  estate,  there  being  no  personal  assets  for  their  payment.  Thef 
also  referred  to  Franks  v.  Cooper  (4  Vesey,  763)';  Cowley  v.  Haristonge  (1  Dow.  861); 
Piekeriny  v.  Pickering  (4  Mylne  &  Craig,  289);  Waring  t.  Coventry  (at  the  Rolls,  mC 
reported). 

Roupdl  and  CoUyer,  iat  the  respondoit,  the  remainder-man  in  tail. — The  arguii^ 
on  the  other  side  proceeds  upon  the  assumption,  that  those  annuities  were  ob^ 
intended  as  securities  for  loans,  but  the  deeds  will  not  bear  that  oonstnictioa«    Th* 
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ndtak  aie  merelj  in  die  fonn  of  redtals  of  sales.    The  clause  of  repurchase,  so  far 

from  giving  the  transaction  the  character  of  a  loan»  leads  to  a  contrary  inference,  unless 

it  is  treated  as  equivalent  to  the  ordinary  redemption  clause  in  a  mortgage,  which  in 

tiie  present  state  of  the  law  cannot  be.     The  cases  cited  in  support  of  that  position 

were  decided  when  an  annuity  with  a  power  of  repurchase  was  looked  upon  as  usurious, 

and  on  that  ground  alone,  the  Court  allowed  the  annuity  to  be  redeemed  on  the 

principle  of  an  ordinary  mortgage.    But  that  doctrine  is  exploded.     (Imham  v.  Child, 

I  Brown's  Chancery  Cases,  92 ;  Fox  v.  Macrett,  2  Brown's  Chancery  Cases,  400-412.) 

The  reservation  of  a  power  to  repurchase  an  annuity  or  rent-charge,  at  the  present  day» 

Men  m  no  respect  from  a  similar  reservation  in  the  sale  of  the  land  itself.     (Sanders 

on  Uses  and  Tnists,  vol.  2,  p.  212.)     The  annuities  are  chai^ged  upon  and  made  pay. 

lUe  out  of  the  real  estate ;  and  where  the  land  is  primarily  charged,  the  tenant  for  life 

most  bear  the  burden  during  his  time    (Tracey  v.  Hereford,  2  Brown's  Chancery 

Cases,  128 ;    Revel  v.  Watkinsan,  1  Vesey,  93  ;  Jarman's  Bythewood,  vol.  2,  p.  50) ; 

and  ^e  addition  of  a  personal  covenant  will  not  shift  the  burden  to  the  personal 

estate,  and  an  action  of  debt  would  not  lie  npon  the  covenant  to  recover  arrears. 

(Bogot  V.  Owjfhton,  I  Peere  Williams,  347  ;  Evefyn  v.  Evelyn,  2  Peere  Williams,  659  ; 

Coventry  v.  Coventry,  2  Peere  Williams,  222  ;  Edwards  v.  Freeman,  2  Peere  Williams. 

435;  Lanoy  t.  Duke  of  Atholl,   2  Atkins,   444;  Tweddell  v.  Tweddell,  2  Brown's 

Chanoery  Cases,  101 ;    Shafto  v.  Shafto,  1  Cox,  207  ;    Ex  parte  Digby,  Jacob,  235.) 

Where  an  annuity  is  secored  by  a  personal  covenant  only,  the  annuitant  is  not  a 

creditor  for  the  present  value  of  t^e  annuity,  but  only  for  the  accruing  payments  as 

&ey  become  due.   {Ready,  Blunt,  5  Simons,  567.)     In  administering  the  estate  of  the 

grantor,  the  Court  has  no  jurisdiction  to  set  a  value  of  the  annuities.    A  legislative 

provision  was  necessary  to  give  that  jurisdiction  in  bankruptcy  (6  Geo.  4,  c.  I6» 

a.  54),  for  there  is  no  debt  until  the  annuity  is  in  arrear.    How  can  the  value  of  these 

annuities  at  the  time  of  tiie  testator's  death,  or  at  any  other  time,  be  considered  debts 

within  the  meaning  of  the  will  ?   They  also  mentioned  fflartfr  v.  Jlfcwfe/ey  (2  Bamewell 

&  Aldenon,  802)  ;  Murray  v.  Harding  (3  Wilson,  390)  ;  Lawley  v.  Hooper  (3  Atkyns. 

m) :  Mellor  T.  Lees  (2  Atkyns,  494)  ;    Vemer  v.  Winstmdey  (2  Schdes  &  Lefroy, 

893) ;  Ex  parte  Wright  (19  Vesey,  255  ;  2  Swanston,  157.  n.  6)  ;  Harper  t.  Faulder 

(4  Maddodcs,  129) ;    RamdsU  v.  Righy  (4  Meeson  &  Welsby,  130) ;    Ward  v.  Dudley 

(3  Brown's  Chanoery  Cases,  316)  ;  Ex  parte  Artis  (2  Vesey,  sen.  489)  ;    Graves  v* 

flidb  (6  Simons,  391). 

Tbmey,  in  reply. 

April  17, 164i.— Judgment. 

The  LORD  CHANCELLOR.— I  think  the  annuity  or  rent-diarge  in  this  case  waa 
only  a  security  for  the  money  advanced,  and  that  it  was  so  intended  by  the  parties. 
The  mode  of  borrowing  money  on  annuity  is  of  common  .'occurrence.  Tlie  effect  c£ 
tiie  transaction  is,  t^at  the  money  borrowed  is  to  be  repaid  by  instalments,  consisting 
pertly  of  interest  and  partly  of  principal ;  and  whether  the  annuity  be  for  a  term  of 
yean,  or  for  a  life  or  lives,  the  transaction  is  in  substance  the  same.  The  value  of 
the  Kfe,  in  respect  of  its  probable  duration,  is  a  matter  of  calculation,  and,  as  the 
principal  is  put  in  hazard,  the  amount  of  the  interest  is  not  regulated  by  the  Statute 
of  Usury,  which  is  tiie  only  material  distinction. 

In  the  case  now  before  liie  Court,  the  deed  contains  a  clause  for  the  repurchasing 
cf  the  annuity,  which  cannot,  I  think,  in  this  case,  be  distinguished  from  a  dause  of 
Rdemption,  vdiich  has  always  been  considered  a  very  strong,  if  not  decisive,  drcum* 
stance  to  shew  the  transaction  was  in  reality  a  loan,  and  that  the  conveyance  waa 
lateuded  only  as  a  security.  In  flayer  v.  Sherard  (Amb.  18).  Lord  Hardvncke  took 
the  distinction  between  the  sale  of  an  annuity  absolutely  and  the  sale  of  a  redeemable 
tiBmity,  which  he  said  was  considered  by  the  Court  as  a  loan.  Here,  the  sum  stipu* 
hted  to  be  paid  for  the  repurchase  is  to  be  accepted  and  taken  in  satisfaction 
ind  fun  discharge  of  tiie  annuity,  yearly  rent-charge,  &c.,  and  all  the  powers  for 
enfcmng  it  shall  thenceforth  cease  and  determine.  Although  the  word  *'  repurchased'* 
it  used,  this  is,  in  substance,  a  stipulation  for  redemption.  It  would  be  difficult,  I 
tUnk,  to  construe  it  otherwise ;   and^  in  fact»  in  the  indenture  of  demise  between 
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the  same  parties,  and  forming  a  part  of  the  same  transaction,  the  proviso  is  described 
as  a  proviso  for  "  repurchase  or  redemption/'  and  this  is  several  times  repeated, 
using  the  words  indiscnminately  and  in  the  same  sense ;  a  circumstance  which 
also  occurred,  and  which  was  relied  on  hy  the  Court  in  Longttet  v.  Scawen  (1  Ves.  sen. 
402).  In  that  case.  Lord  Hardwicke  is  reported  to  have  said,  "It  is  well  known 
that  the  Court  leans  extremely  against  contracts  of  this  kind,  where  the  liberty  of 
repurchasing  is  made  at  the  same  time,  and  concomitant  with  the  grant."  "  There 
is,  indeed,"  he  says,  "  a  distinction  in  the  nature  of  the  transaction,  between  a  power 
of  redeeming  and  of  repurchasing,  obtained  by  usage,  which  governs  the  sense  of  the 
words ;  but  where  that  stipulation  for  the  liberty  of  redeeming  is  part  of  the  same  trans- 
action, the  Court  goes  very  unwillingly  into  that  distinction,  and  endeavours,  if  possible, 
to  bring  them  to  be  cases  of  redemption."  This  principle  applies  directly  to  the  present 
case.  The  stipulation  for  the  repurchase  or  redemption — for  the  words  are  used  synony- 
mously  here — was  contemporaneous  with  the  grant,  and  a  part  of  the  same  transaction. 
The  deed  also  contains  a  stipulation  similar  to  one  relied  on  by  the  same  learned  judge, 
in  the  case  of  Lawley  v.  Hooper  (3  Atk.  358),  namely,  the  notice  required  of  the  inten- 
tion to  repurchase,  and  the  condition  for  the  repayment  of  the  originsd  purchase- money, 
with  all  arrears  and  half-a-year's  annuity  in  addition,  so  as  to  allow  ample  time 
{according  to  the  expression  there  used)  **  to  find  out  another  hand  to  take  the 
money,"  and  to  be  secure  of  the  interest  in  the  meantime.  {Mellor  v.  Lees,  3  Atkyns, 
278.)  It  is  not  immaterial,  I  think,  to  advert  to  the  personal  covenant  for  the  pay- 
ment of  the  annuity.  In  the  event  of  any  omission,  an  action  might  be  immediately 
brought  on  this  covenant ;  but  there  would  be  no  present  remedy  against  the  property. 
The  clause  of  distress  could  not  be  enforced  until  fourteen  days  after  default  made, 
the  power  of  entry  not  until  twenty-eight  days,  and  the  authority  to  sell  not  before 
fiixty  days.  This  leads  to  the  inference,  that  the  estate  was  looked  upon  in  this 
transaction  only  as  a  security.  The  personal  estate  being  augmented  by  these 
advances,  that  estate  would  properly  be  the  primary  fund  to  discharge  the  claim. 

With  respect  to  the  Act  of  Parliament,  that  does  not  appear  to  me  to  affect  the 
question,  which  is  merely  as  to  how  the  debt  is  to  be  paid,  as  between  the  tenant 
for  life  and  the  persons  in  remainder.  I  have  mentioned  only  one  annuity.  There 
are,  in  fact,  several,  but  they  all  depend  upon  the  same  principle.  The  result  is, 
that  the  decree  should  have  directed  the  annuities  to  be  valued,  and  the  tenant  for 
life  to  keep  down  the  interest  of  the  estimated  value.  It  was  admitted,  I  think,  that 
the  decree  must  also  be  varied  as  to  the  annuity  directed  by  the  will.  The  direction 
should  be,  that,  instead  of  keeping  down  the  annuities,  the  annuities  should  be  valued, 
and  the  tenant  for  life  should  keep  down  the  interest  of  the  estimated  value.  There 
have  been  payments  made  on  the  footing  of  keeping  down  the  life  annuities  ;  those  pay- 
ments must  be  taken  into  account,  and  there  must  be  a  value  put  upon  the  annuities; 
then  the  plaintiff  must  keep  down  the  interest  of  that  sum,  and  he  is  to  be  allowed 
credit  for  the  over-payments  he  has  made. 

NOTV. — The  decree  was,  in  substaDoe,  as  follows : — Dedaref  that,  according  to  the  true  construction  of 
the  will  of  W.  £.  Bulwer,  the  testator,  the  annuity  of  25 J.,  thereby  given  to  H.  Keeler,  nowYoongi 
ought  to  have  been  provided  for  by  bis  executors,  by  investing  money  for  the  purchase  of  a  like  annuity  ont 
of  the  testator's  personal  estate,  if  the  same  had  been  sufficient ;  and  such  estate  having  proved  deficient, 
declare,  that  the  same  ought  to  have  been  provided  for  in  like  manner  by  the  trustees  of  the  will,  by  rsisini 
money  by  mortgage  of  the  testator's  real  estate.  Dedaref  that  the  four  annuities  of  322.,  3502.,  100/.,  um 
602.,  were  debts  of  the  testator,  charged  on  his  real  estate,  which  (the  personal  estate  having  proved  defi- 
cient) ought,  under  the  directions  of  the  will,  to  have  been  discharged  or  provided  for  by  the  said  tnuteei, 
under  their  trust,  by  raising  money  by  mortgage,  for  the  discharge  of  the  testator's  debts,  except  thoie 
due  on  mortgage.  Declare,  that  a  value  ought  to  be  set  on  the  annuities  at  the  time  the  plaintiff  attainn 
his  age  of  twenty -one,  and  refer  it  to  the  Master  to  ascertain  and  set  such  value  accordinglj ;  dtiiert, 
that  the  same  ought  to  be  considered  a  charge  on  the  real  estates  of  the  said  testator,  and  that  the  plun- 
tUr  ought  only  to  be  charged  with  interest  at  42.  per  cent,  on  the  amount  at  which  the  said  annuities  sbafl 
be  valued,  as  aforesaid ;  and  that  be  is  entitled,  having  regard  to  the  above  declarations,  to  be  repaid  o» 
of  the  said  real  estate  what  he  may  have  overpaid  in  respect  of  the  said  annuities  beyond  the  said  42.  ptf 
dent.  Let  the  Master  ascertain  and  certify  the  amount  of  the  difference  between  the  amount  of  sndi 
interest  and  the  sum  which  has  been  actually  paid  by  the  plaintiff  in  respect  of  the  same  annuities ;  and  let 
the  same  be  raised  by  mortgage  of  the  real  estate  of  the  testator  by  the  defendants,  the  trustees  of  tte 
estate,  and  be  paid  by  them  to  the  plaintiff.  The  costs  of  the  parties  of,  or  incident  to,  the  petition,  and 
consequential  thereon,  to  be  taxed  as  between  solicitor  and  client.  Let  the  plaintiff  be  at  liberty,  out  of 
the  annual  sum  of  5002.  (which  he  is  bound  to  pay,  under  the  direction  in  the  said  will,  towards  the  discharge 
of  the  principal  of  the  mortgage  debts  affecting  the  real  estate),  to  retain  and  pay  the  amount  of  sochooati 
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whea  taxed ;  and  let  him  in  fatara,  dning  the  oontinoance  of  snch  annnitiea,  pay,  in  satisfaction  thereor, 
an  aanaal  sam,  cqunl  to  4/.  per  ceot.  on  the  amount  at  -which  the  said  annuities  shall  be  valued  as  afore- 
said :  and  let  the  difference  between  the  amount  of  the  said  Interest  and  the  fuU  annual  amount  of  such 
aaaoitics  be  retained  by  the  plaintiff,  out  of  the  said  annual  sum  of  500/.,  and  be  paid  by  him  in  satisfac- 
tioii  of  the  said  annuities,  he  undertaking  to  continue  to  pay  and  keep  down  the  same. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

May  24,  26,  and  29,  1844. 

FuDXRicK  Squire,  Richard  King,  Mbadb  Kino,  and  John  Squire,  Plaintiffs,  v. 
Mary  Philippa  Wbitton  and  William  Morgan,  Defendants,  (a) 

Bondr—MUreprefeniation — Advance  of  trust-money  by  irutteet  for  the  jmrpoee  qf  auUtmg  one  qf 
them — Bond  void  at  law  in  what  manner  available  in  equity — Releaee  of  euretyfrom  reeponnbility 
where  eondiiione  under  which  the  eurety  gave  her  name  not  complied  with, 

M.  being  tuddenly  called  upon  to  pay  a  sum  of  money,  applies  to  W.,  an  aged  female,  by  letter,  to 
join  hhn  in  a  bond  to  secure  that  amount,  promising  her  that  he  will  sane  her  harmless,  A  few 
days  aftenoards  M.,  in  company  with  his  son  C,  M.,  called  upon  W,,  when  a  bond,  with  blanks 
for  the  name  of  the  obligee  and  the  rate  qf  interest,  was  produced,  which  she  signed,-  this  was  done 
without  the  assistance  or  knowledge  qf  her  legal  adviser,  neither  was  there  any  solicitor  employed 
on  her  behalf.  Moreover,  it  does  not  appear  that  W.  was  told  at  the  time  that  the  instrument  was 
not  binding  upon  her  as  it  then  stood. 

M.  and  one  S,  were  trustees  qf  the  marriage  settlement  of  B,  and  his  wife,  and  some  of  the  settled 
property,  consisting  qf  stock,  was  standing  in  their  names  in  the  books  of  the  Bank  qf  England  i 
and  it  was  proposed  to  B,  by  S,  that  a  sufficient  quantity  of  the  stock  should  be  sold  out  to  meet 
the  demand,  B,  consented  to  this  proposal  on  condition  that  S,  should  secure  the  amount  so  to  be 
advanced  by  obtaining  a  mortgage,  and  that  the  mortgage  should  be  taken  in  the  names  qfS.  andM, 
The  stock  was  accordingly  sold  out  by  the  consent  of  B,  and  wife,  and  the  blanks  in  the  bond 
were  filled  up  by  inserting  the  name  of  B.  as  obligee,  and  the  rate  of  interest  at  4i  per  cent,, 
which  was  duly  paid  to  B,  till  the  time  of  his  death  ;  but  no  mortgage  was  taken  by  8,  B.  died  in 
1841,  having  appointed  S.,  with  others,  his  executors,  who  proved  his  will,  and  conceiving  B,*s 
estate  bound  to  if.  and  S,,  as  trustees  of  the  settlement,  paid  the  debt  which  they  supposed  due, 
and  filed  their  bill  against  W,  as  surety  to  the  bond,  and  M.  as  the  principal. 

Held,  that  as  there  was  no  evidence  of  any  debt  from  W.  to  B.  {the  trust-fund  having  made  the 
advance  to  M.),  and  she  being  induced  to  sign  the  bond  while  in  blank,  under  the  promise  of  being 
held  harmless,  the  executors  could  not  claim  as  against  her,  for  that  being  an  agreement,  the  e#e- 
eutors  who  took  the  agreement  did  so  with  all  its  equitable  liabilities. 

Held  also,  that  a  breach  of  trust  had  been  committed  by  the  trustees  m  advancing  the  money  to  one  qf 
themselves  without  taking  the  security  pointed  out  by  the  cestui  que  trust ;  and,  therefore,  could 
not,  as  executors,  claim  a  right  to  be  indemnified  when  they  did  not  follow  such  instructions. 

Where  parties  for  their  own  benefit  have  induced  a  person  to  become  responsible  for  their  co-surety 
without  the  interposition  of  thai  person's  attorney,  the  onus  will  lie  upon  the  parties  themselves  to 
ihew  that  every  thing  has  been  fairly  explained  and  the  liability  pointed  out  to  such  surety,  or  im* 
ierstood  by  him.  As  a  generd  proposition,  a  bond  void  at  law  may  be  good  in  equity,  as  an  agree^ 
"meat ;  and  even  a  bond  good  at  law  may,  under  a  definite  form,  be  brought  into  a  court  of  equity 
to  prove  more  than  what  is  stated  in  the  condition. 

THE  simple  facts  of  tbe  case,  which  wDl  be  more  fuUy  developed  in  the  ai^piment 
and  in  the  Vice- Chancellor's  judgment,  were,  that  the  defendant,  William 
Morgan,  a  stock-broker,  being  a  joint  trustee  with  the  plaintiff",  John  Squire  (one  of 
the  partners  in  the  house  of  Ransom  and  Co.,  Pall-mall  East,  bankers),  under  the 
aarriage  settlement  of  a  Mr.  Beauchamp,  deceased,  and  Mrs.  Beauchamp,  and  being 
also  a  co-executor  with  the  defendant,  M.  P.  Wliitton,  under  the  will  of  her  late 
hnsband,  Mr.  Whitton,  formerly  an  eminent  attorney  in  London,  some  time  in  ^e 
iDonth  of  August,  1833,  under  a  sudden  pressure  for  money,  through  the  indiscretion 
<»f  a  son  with  whom  he  was  engaged  in  partnership,  induced  his  co-executor,  the 
defendant,  Mrs.  Whitton,  then  about  seventy  years  of  age,  to  join  him  as  surety  in  a 
bond  for  10,000/.  This  instrument  was  prepared  by  a  Mr.  Ghas.  Morgan,  son  of  the 
defendant,  Morgan,  and  then  a  clerk  in  the  office  of  Messrs.  Gregson  and  Co.,  of 
(a)  Beported  l»7  Gbo.  Goldsmith,  Esq.,  Barrister*  at*law. 
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Bedford-Tow ;  the  bond  was  signed  by  Mrs.  Whitton,  in  blank,  in  the  presence  of  her 
butler.  Mr.  Gregson  was  formerly  a  partner  with  Mr.  Whitton»  deceased,  and  has 
been  the  confidential  legal  adviser  of  Mrs.  Whitton  from  the  time  of  her  late  hus- 
band's death.  The  transaction  of  the  bond  took  place  without  the  knowledge  of  Mr. 
Gh*egson»  who  knew  nothing  of  the  afiair  until  some  time  in  1837,  when  he  was  casually 
informed  of  the  existence  of  such  an  instrument,  then  in  the  possession  of  the  late 
Mr.  Beauchamp ;  but  heard  nothing  further  about  it  until  the  month  of  November, 

1841,  when  he  was  consulted  professionally  by  Mrs.  Whitton,  in  consequence  of  her 
being  called  upon  to  pay  the  10,000/.  expressed  to  be  secured  by  the  bond  in  ques- 
tion. This  instrument  had  been  executed  by  Mr.  Whitton,  without  the  name  of  any 
obligee,  or  the  rate  of  interest,  being  inserted.  The  money  advanced  to  Morgan  was 
raised  by  a  sale  of  part  of  the  trust  fands  of  the  settlement.  The  pkdntiflFs  now  filed 
their  bill  as  executors  of  Mr.  Beauchamp,  to  establish  the  liability  of  Mrs.  Whitton 
and  Morgan  to  pay  them,  as  such  executors,  the  sum  so  secured  upon  the  hoad,  with 
interest,  at  the  rate  of  4^  per  cent.,  and  that  it  might  be  enforced  against  them  in 
equity. 

The  defendant,  Mrs.  Whitton,  resisted  this  demand  on  the  ground  that  the  money 
was  in  reality  the  trust  fund  and  advanced  to  Moigan  by  the  trustees  themselves,  and 
that,  therefore,  the  executors  of  Beauchamp  could  have  no  claim  against  her  in  respeot 
of  the  money  so  advanced ;  and  that  not  only  was  the  bond  void  at  law  as  against 
her,  it  being  an  imperfect  instrument,  but  also  in  equity,  as  not  containing  any  agree- 
ment by  her  to  advance  the  money ;  and  that  her  signature  had  been  otouned  under 
the  promise  that  she  shoidd  be  saved  harmless. 

Stuart,  Walker,  and  Toller,  for  the  plaintiff,  were  heard  the  previous  term. 

Bethel,  for  the  defendant,  Mrs.  Whitton  (having  gone  through  the  facts).— Hie 
money  was  advanced  by  the  trustees  and  paid  to  Morgan,  one  of  the  trustees,  by 
the  otiier  trustee,  so  that  the  loan  was  made  by  the  trustees  of  Mr.  and  Mrs.  Bean- 
champ's  settlement.  Now,  then,  for  a  fiEu;t  which  would  have  induced  the  Court,  had 
it  been  put  in  possession  of  it,  to  dismiss  the  bill  at  once.  The  bill  is  filed  by  the 
executors  of  Mr.  Beaudiamp  instead  of  the  trustees,  npon  the  ground  1i»t  it  was 
always  agreed  that  Beauchamp  should  be  the  lender  of  the  money,  and  that,  since 
the  death  of  Beauchamp,  the  executors  have  paid  the  trustees  the  stock,  whidi  is 
stated  to  have  been  replaced  in  August,  1842  ;  that  Beauchamp  agreed  to  lend  the 
10,000/.,  and  was  induced,  for  the  sake  of  convenience,  to  borrow  from  the  trustees. 
Now,  not  only  is  there  no  proof  of  this,  but  it  is  entirely  disproved  by  the  evidence, 
which  shews  that  the  loan  was  advanced  by  the  trustees  themselves.  The  bond  was 
delivered  to  Squire,  the  other  trustee ;  but  by  whom  or  when  the  blanks  were  filled  op  it 
does  not  appear,  or  when  Beauchamp's  name  was  inserted :  but  it  seems  to  have  been 
after  Morgan  recdved  the  money.  How  is  it  possible  for  the  executors  to  «rM>in^;t^ 
tiiis  suit  ?  The  only  money  we  can  trace  is  trust-money.  Now,  what  is  the  natme 
of  the  plaintifF's  case  ?  All  concur  in  the  admission  that  the  bond  was  waste  paper, 
tiierefore  it  is  a  hardy  proceeding  to  suppose  that  the  same  infirmity  would  not  atbend 
the  same  construction  in  an  instrument  both  at  law  and  in  equity.  Now,  if  the  bond 
is  good  for  nothing  because  no  person  can  daim,  how  can  it  be  turned  into  a  good 
parol  agreement  in  favour  of  somebody  ?  There  is  an  entire  blank  as  to  the  obligee,  how 
then  can  it  be  good  to  pay  any  one  ?  Nay;  it  follows  that  it  is  good  for  nothing,  llie 
plaintifiB  mean  to  say,  that  although  the  instrument  is  bad  as  a  bond,  it  is  nevertheleas 
good  as  an  agreement.  Now,  if  you  want  to  force  the  agreement  of  one  party  against 
another,  there  must  be  an  assignment ;  but  here  is  a  bond  with  blanks  executed  by  Mn. 
Whitton.  Mr.  Squire  advances  the  money  upon  it,  then  fills  up  the  blanks  in  favour 
ef  Mr.  Beauchamp  without  any  communicatiQn  with  the  other  parties  ;  so  that  thefe 
is  no  pretext  of  any  mistake  as  to  facts  or  misrepresentation  on  the  part  of  Mrs* 
Whitton.  Mr.  Squire  takes  upon  himself  to  supply  those  blanks  after  the  trust-money 
liad  been  advanced  by  Beauchamp  and  wife  to  Morgan.  It  was  a  transaction  at 
Tsriance  agiunst  what  had  occurred,  because  tiie  real  truth  was,  that  up  to  Mscy; 

1842,  the  money  due  upon  the  bond  was  the  trust-money  itself.  The  bill  is  founded 
tipon  a  supposition  that  if  the  instrument  is  not  available  as  a  bond,  it  is  capable  of  & 
different  character.    Thest  is  no  pretext  on  the  bill  for  raising  an  equity,  except  the 
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allegation  that  Mrs.  Whitton  cannot  avail  herself  of  the  alterations  being  made  in  the 
bond  as  aground  to  defeat  the  plaintiff's  claim,  and  that  her  liability  is  still  subsisting 
in  equity :  the  allegation  is  not  according  to  what  is  elsewhere  stated,  that  it  was 
well  understood  that  the  money  was  lent  on  Beauchamp's  own  account.  It  has,  moreoyer« 
been  stated  that  the  reason  why  the  blanks  in  the  bond  were  not  filled  up  was  through 
inadvertency ;  now.  the  bond  was  not  left  in  blaink  by  inadvertency,  but,  on  the  con- 
traiy,  it  was  by  design  that  it  was  not  filled  up.  The  evidence  of  Charles  Morgan, 
the  son,  was  that  the  blanks  were  intended  for  the  name  of  the  obligee.  One  does 
not  often  see  attempts  to  manufacture  an  equity  so  monstrous  and  wholly  absurd  as 
the  present  one.  The  Court  will  not  remodel  an  instrument  against  a  surety,  nor  can 
you  bind  a  surety  otherwise  than  by  the  terms  of  the  contract. 

BaUey  and  Jackaon,  on  the  same  side. — Our  fijrst  ground  of  argument  is,  that 
Beauchamp  never  advanced  the  money  himself,  but  that  it  was  advanced  hf 
Squire  and  Morgan,  the  trustees,  to  Morgan.  This  is  proved  by  the  evidence  of 
Cook.  There  was  no  intervening  transfer,  and  it  is  cmly  presumed  by  evidence 
that  the  money  first  passed  through  Beauchamp.  It  is,  however,  said  that  pay- 
Bent  of  interest  to  Beauchamp  proves  that  he  must  have  advanced  the  money ;  but 
Beauchamp  and  wife  were  cestvis  que  trust,  and  the  bond  was  handed  over  to  Squire, 
to  be  held  for  the  other  trustees.  For  what  reason  is  Beauchamp's  name  inserted } 
It  is  clear;  namely,  because  they,  the  trustees,  had  advanced  the  money  to  one 
of  their  own  body ;  and  if  a  bill  had  been  filed  by  them,  Morgan  must  have  been 
made  a  party  to  the  record,  and  the  Court  would  not  have  afforded  relief  to  Morgan 
against  Mrs.  Whitton.  To  give  a  colour  to  the  transaction,  the  executors  of  Beau- 
dbamp  go  through  the  form  of  paying  the  money  to  the  trustees,  and  then  pretend  that 
Beauchamp  advanced  the  money,  and  not  the  trustees ;  but  suppose  Beauchamp  had 
advanced  the  money,  then  there  would  have  been  a  want  of  equity.  How  can  they 
upon  their  own  grounds  make  Mrs.  Whitton  liable  ? — for  they  say  that  she  agreed  to 
give  a  bond  to  whomsoever  should  advance  the  money — but  the  only  evidence  against 
her  is  the  bond  itself.  We  do  not  deny  her  handwriting,  but  there  is  no  evidence 
of  any  prior  proceedings  with  her  leading  to  the  transaction  of  the  bond.  That  instru- 
ment is  void  at  law.  Why  ?  Because  it  was  an  attempt  to  render  an  instrument  ne- 
gotiable which  the  law  disallows,  for  no  person  can  alter  an  instrument  under  seal« 
vithout  the  party  himself  concurring.  Tins  Court  will  relieve  a  mistake  of  the  scri- 
vener, when  it  is  contrary  to  the  original  intention  of  the  parties.  [Vicb-Changxllob. 
—-One  of  the  questions  is,  whether  the  parties  suing  in  equity  could  get  more  relief 
than  the  very  transaction  stated  in  the  condition  of  the  bond  ?]  There  is  no  transaction 
stated  in  the  bond  which  took  place,  therefore  there  is  no  relief;  there  was  no  ante- 
cedent agreement,  therefore  a  person  receiving  the  bond  from  Mr.  Morgan  could  stand 
in  no  better  position  than  Morgan  himself.  [Vicb-Ch ancsllor. — Does  the  bill  set  forth 
vbat  transpired  between  Morgan  and  Mrs.  Whitton,  and  the  representations  made  to 
her  ?  The  reUef  now  asked  must  be  consistent  with  such  representations,  and  the 
party  seeking  relief  must  shew  what  they  were;  but  if  there  was  a  new  transaction,  it 
mast  be  shewn  that  she  was  aware  of  it.]  In  Brooks  v.  Stuart  (1  Beaven),  the  Master 
of  the  Rolls  decided  nothing  against  the  surety.  There  is  an  attempt  to  make  out  a 
pre-existiog  agreement,  so  that  if  the  money  is  not  reooveraUe  upon  the  bond,  then  it 
may  be  upon  8ie  imaginary  agreement:  but  if  there  be  any  such,  Morgan  is  ^e  party 
vho  makes  it  with  Mrs.  Whitton.  He  could  not  recover  upon  two  grounds ;  there  was 
no  consideration  given  by  Morgan  to  Mrs.  Whitton.  And  again,  if  the  executors  have 
no  remedy  against  Morgan,  they  clearly  have  none  against  Mrs.  Whitton.  They  have 
no  law  or  equity  in  their  favour,  and  Mrs.  Whitton  has  therefore  fair  and  just  grounds 
to  resist  th^  demand  against  her  in  respect  of  these  proceedings, 

Jackson,  on  the  same  side. 

Cases  cited  on  behalf  of  the  defendant  i^Skejfield  v.  Lord  CastletOH  (2  Vem.  392) ; 
Simpson  t.  Field  (2  Ch.  Cas.  322);  Radclife  v.  Greves  (1  Vem.  186);  Brooks  v. 

&uart  (I  Beav.) ;  M'lvor  v.  Richardson  (1  Maule  &  Selw.)  ;  Moseley  v. (5 

Phil.  416). 

Stuart,  in  reply .«— Although,  as  I  stated  in  my  former  argument,  there  was  a  singu* 
lantj  in  the  drcumstanoes^  which  is  unquestionably  true,  yet  I  will  satisfy  your 
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honour  that  eaough  has  been  done  by  Mrs.  Whitton  to  charge  her  in  this  Court 
in  respect  of  the  bond.  I  made  out  on  a  former  occasion  in  what  manner  she 
was  liable,  admitting,  as  we  do,  that  the  instrument  was  a  bad  bond  at  law,  and 
a  bad  bond  in  equity.  I  stated  that  which  has  not  been  touched  by  the  other 
side,  except  in  one  instance,  viz.  that  if  the  law  of  contracts  is  to  be  upheld  in 
this  Court,  Mrs.  Whitton  made  an  agreement  in  the  most  distinct  terms,  namely, 
that  she  would  indemnify  any  person  who  would  lend  Mr.  Morgan  the  money  in 
question.  I  use  the  bond  only  as  evidence  of  the  agreement,  but  not  the  only  evidence, 
because  I  prove  it  out  of  her  own  mouth.  Now,  if  I  mis-state  a  fact,  I  fail.  Mr. 
Bethel's  argument  is,  that  the  bond,  alone  is  the  only  thing  to  bind  Mrs.  Whitton. 
But  what  are  the  facts  ?  Mrs.  Whitton's  answer,  during  the  first  four  or  five  sheetSp. 
contains  our  evidence,  upon  every  syllable  of  which  I  rely;  and  if  the  law  of  contracts 
is  to  be  regarded,  we  do  not  despair  of  success.  She  states  in  her  answer  the  intimacy, 
&c.  Now,  if  I  write  a  letter  to  ask  a  something  to  be  done,  and  a  letter  is  written 
in  reply  agreeing  to  perform  that  which  was  demanded,  it  is  unquestionably  a  contract. 
(Reads  the  letter,  7th  Aug.  1833,  from  Morgan  to  Mrs.  Whitton.)  Now,  the  name 
of  Mr.  Beauchamp  does  not  occur  in  the  proposal  contained  in  this  letter,  nor  is  it 
necessary  that  it  should.  Here,  however,  is  an  agreement,  and  subsequent  acts  fol- 
lowing out  the  agreement.  What  is  the  rest  of  the  evidence  ?  Is  it  not  that  Mr. 
Beauchamp  alone  advanced  the  money  ?  The  letter  of  Mr.  Beauchamp  to  Mr. 
Squire,  stating  Mr.  Beauchamp's  intention,  and  all  correspondence  subsequent  to 
Beauchamp's  letter,  shew  a  compliance  ;  for  what  Mr.  Beauchamp  agreed  to  do  on 
certain  terms  was  done.  Mr.  Beauchamp  was  desirous  of  advancing  the  money,  pro- 
vided Mr.  Squire  would  see  that  he  was  safe.  (Reads  Beauchamp's  letter  to  Squire.^ 
Is  there  any  doubt  about  the  expression  made  use  of  in  the  letter — "  The  only  way  1 
see  I  can  be  secure  is  by  Mrs.  Whitton's  joining  in  a  bond  or  mortgage  "  ?  Squire  was 
the  person  to  whom  Beauchamp  intrusted  the  lending  of  the  money.  Squire  was  not  to 
see  himself  and  the  other  trustee  secure,  but  to  see  Beauchamp  secure.  Is  the 
transaction  different  from  the  banker's  answering  a  cheque  of  Beauchamp  in  fa- 
vour of  Morgan  ?  What  does  it  signify  how  Beauchamp  got  the  money  ?  What 
part  did  Squire  take  in  this  transaction?  Squire  has  something  committed  to 
him  to  perform  on  his,  Beauchamp's,  part,  which  he  does  perform  on  the  very  mo- 
ment the  money  is  advanced  to  Morgan  on  account  of  Beauchamp.  It  was  the 
payment  of  the  money  to  Morgan  on  account  of  Beauchamp  which  forms  the 
transaction.  Suppose  Beauchamp  had  paid  the  money  by  cheque  to  Morgan,  and 
Mr.  Squire  had  sold  the  stock  and  paid  the  amount  into  Beauchamp's  banking- 
house  on  his  behalf,  and  the  money  had  been  traced  from  the  stockbroker  to  the 
bank,  the  money  would  have  come  from  the  agent  of  Beauchamp  by  his  authority  to  the 
bankers.  Mr.  Beauchamp  made  himself  a  debtor  to  the  trustees,  and  they  knew  whom  \ 
they  trusted ;  the  money  has  since  been  paid  by  Beauchamp,  who  borrowed  the  money  j 
and  paid  it  on  behalf  of  his  friend.  Beauchamp  would  not  lend  unless  Mrs.  Whitton  t 
joined — the  demand  was,  that  she  should  join  in  a  bond  to  indemnify  the  lender,  who  ; 
was  not  named,  and  it  was  only  under  that  condition,  viz.  her  becoming  surety  to  the 
bond,  which  induced  Beauchamp  to  lend  his  money.  It  was  necessary  there  should  be 
something  from  her  to  satisfy  Beauchamp's  mind.  The  bond  is  produced,  in  which  the 
lender's  name  and  the  rate  of  interest  are  left  in  blanks.  It  was  a  bond  in  which  she 
was  to  become  a  surety ;  she  put  her  hand  and  seal  to  it.  There  is,  therefore,  evidence 
that  she  knew  that  she  executed  it  for  the  purpose  which  took  place.  I  take  it  that  it 
is  void  as  a  bond ;  but  I  maintain  that  it  is  evidence  of  an  agreement.  Mr.  Squire 
sees  the  hand  and  seal ;  he  knew  the  nature  of  the  transaction  and  what  was  intended. 
He  filled  in  the  name  of  Beauchamp ;  Squire  was  the  agent  to  see  Beauchamp  secure. 
The  bond  was  given  to  Squire  on  behalf  of  Beauchamp,  as  that  which  was  to  secure 
Beauchamp  to  the  transaction  was  just  as  clear  as  though  the  money  was  handed  to 
Morgan  on  behalf  of  Beauchamp.  There  is  no  doubt  respecting  the  law ;  for  an 
agreement  to  become  surety  will  induce  the  Court  to  lend  its  assistance  against  die 
surety.  The  cases  brought  forward  are  cases  of  mistake,  in  which,  of  course,  the 
Court  will  allow  parol  evidence  to  explain  a  written  agreement,  where  there  has  been  an 
agreement,  and  a  perfect  instrument  executed  contrary  to  that  clear  agreement.    If  an 
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instrument  is  purely  Toluntary,  and  any  thing  is  done  upon  the  £edth  of  it,  equity  wiQ 
hold  the  party  executing  it  liable  to  indemnify  the  person  who  otherwise  would  be 
misled  by  such  fsdse  representation ;  the  moment,  therefore,  that  Beauchamp  became 
liable  on  the  faith  of  Mrs.  Whitton's  hand  and  seal,  that  moment  she  was  responsible. 
The  contract  of  a  surety  is  as  binding  as  the  contract  by  a  principal  debtor — the 
contract  is  the  same  as  to  both.  All  the  Court  wants  is  a  contract.  Their  next  argu- 
ment is  that  of  imposition  and  intrprise,  and  that  the  affair  was  concocted  without  her 
solicitor.  Let  them  shew  it,  and  then  we  admit  that  we  are  not  entitled  to  equitable 
relief.  But  she  never  said  that  it  ever  was  her  intention  to  consult  the  advice  of 
Mr.  Gregson,  her  solicitor.  It  was  not  a  professional  matter,  but  one  of  pure  friend- 
ship. I  do  not  care  by  what  derivative  means  he  obtained  the  money ;  all  I  want  is 
the  relation  of  debtor  and  creditor  between  Morgan  and  Beauchamp,  then  there  is  an 
end  of  the  arguments.  There  is  a  parol  agreement  to  indemnify  a  person  who  lends 
the  money ;  the  money  is  lent  upon  the  fedfii  of  such  parol  agreement,  and  therefore 
the  executors  of  Beauchamp  are  entitled  and  have  a  perfect  right  to  sue  Mrs.  Whitton 
upon  such  agreement. 

Cases  for  the  plaintiff:  Ball  y.  Storie  (1  Sim.  &  S.  212);  Crosby  v.  Middleton 
(Prec.  in  Ch.  309)  ;  Mastaer  v.  Gillespie  (11  Ves.  621)  ;  Davis  v.  JBarl  of  Strathmore 
(16  Ves.  419)  ;  Spearing  v.  Lynn  (2  Vem.  376)  ;  East-India  Company  v.  Boddam  (9 
Ves,  464) ;  Rawston  v.  Parr  (3  Rus.  424) ;    (Query,  afterwards  reversed  by  Lord 

Brougham) ;   /.  v.  Aldridge  (1  Ryan  &  Mood.  348,  N.  P.) ;  Eastwood  v. 

Kenifon  (11  Ad.  &  Ell.  438);  Thompson  v.  Maddick  (1  Taunt.  37);  Brooksbank  v. 
Smith  (2  You.  &  CoU.) 

The  Vicb-Chancellob. — ^The  executors  have  restored  the  stock.  I  may  be  wrong 
m  my  opinion  ;  but  I  have  considered  the  facts  of  the  case  with  great  attention,  and 
it  appears  much  to  be  lamented  that  the  transaction  with  Mrs.  Whitton  had  taken 
place  without  her  solicitor,  Mr.  Gregson,  which  would  have  prevented  the  occurrence 
of  all  these  calamitous  proceedings.  It  is  a  hard  thing  for  Mrs.  Whitton,  and  I  cannot 
think  that  lady  has  been  fairly  dealt  with.  I  wish  to  regard  the  afiair  with  every 
modification,  viz.  that  the  parties  did  not  understand  what  they  were  about.  I  do  not 
proceed  upon  the  proposition,  whether  if  a  bond  void  at  law  might  not  be  good  in 
equity  as  an  agreement.  The  proposition  is  too  general  to  be  disputed,  and  even  a 
bond  good  at  law,  I  can  have  no  doubt,  may,  under  a  definite  form,  be  brought  into  a 
Court  of  Equity  to  prove  more  than  what  is  stated  in  the  condition.  Mr.  Morgan,  as 
it  appears,  had,  in  the  year  1833,  met  with  misfortunes  through  the  imprudence  of  his 
80D,  which  induced  him  to  write  a  letter,  on  the  7th  August  in  that  year,  to  Mrs. 
Whitton,  which  is  the  most  important  part  of  the  transaction.  "  To  make  short  of 
my  story,"  he  says,  "  William,  in  my  absence,  entered  into  a  speculation  most 
onwarrantable,  which  I  have  to  make  good  in  seven  days  from  the  present,  and  in 
order  to  ^ve  me  time  to  realize  other  securities,  may  I  ask  the  favour  of  you  to  join 
me  in  a  bond  for  10.000/.,  which  will  give  me  time  to  make  arrangements  ?  You  may 
depend  upon  it  I  will  hold  you  harmless,  but  your  answer  must  be  by  return  of  post 
or  it  would  be  too  late  for  my  purpose.  I  shall  take  the  first  opportunity  of  seeing 
you  to  state  particulars."  In  this  letter  there  is  a  distinct  statement  made  by  him 
that  he  would  save  her  harmless  if  she  would  join  him  in  the  bond  for  10,000/.  We 
do  not  know  what  reply  Mrs.  Whitton  made  to  this  application,  but  probably  she 
answered  it  by  return  of  post,  which  might  have  given  rise  to  the  letter  of  Squire,  on 
the  9th  August.  Beauchamp  then  writes  to  Squire,  on  the  11th  foUowing.  Now, 
vith  reference  to  that  and  another  circumstance  mentioned  in  the  cause,  seeing  that 
the  proceedings  turned  mainly  upon  that,  I  wished  to  peruse  the  settlement  made  on 
Mr.  and  Mrs  Beauchamp's  marri  age.  and  by  that  instrument  it  appears  that  there 
vaa  a  settlement  of  what  I  will  call  the  two  sums  of  10,000/.  Consols,  which  were,  in 
a  certain  event,  to  go  in  a  certain  manner.  What  the  event  really  was  I  do  not 
know ;  but  there  was  a  power  of  sale  in  the  trustees  with  the  written  leave  of  Mr. 
and  Mrs.  Beauchamp  to  invest  the  capital  in  other  stock  ;  then  there  is  a  direction  as 
to  the  freeholds  which  I  do  not  notice.  Mr.  Beauchamp  then  writes  this  letter,  evi- 
dently referring  to  the  power : — *'  My  dear  Squire, — Your  letter  of  the  9th  has  com-^^ 
pletely  upset  me.     I  am  grieved  beyond  measure ;  what  a  distressing  circumstance  for 
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poor  Mr.  and  Mrs.  Morgan,  who  deserved  a  better  fate.  You  say  that  yon  and  Roths- 
child have  agreed  to  lend  him  each  5,000/. ;  I  will  with  much  pleasure  do  the  same, 
provided  you  take  care  to  see  me  properly  secured."  We  may  evidently  infer  from 
this  that  Mr.  Squire  had  said  something  in  his  letter  of  the  9th  which  alluded  to  the  con- 
tents of  Mrs.  Whitton's  answer  to  Morgan,  whatever  they  were.  "  You  say  that  his 
friend,  Mrs.  Whitton,  will  join  in  a  bond  or  give  a  mortgage,  which,  I  doubt  not,  is 
equally  good ;  but  you  must  ascertain  if  the  property  is  at  her  own  disposal  and  unin- 
cumbered ;  and  if  so,  I  will  advance  the  10,000/.,  provided  they  cannot  obtain  it  through 
any  other  channel.  First,  on  a  bond,  because  you  say  there  is  not  time  to  prepare 
the  mortgage,  and  afterwards  on  mortgage,  at  four-and-a-half  per  cent.  Recollect,  I 
propose  to  lend  stock  and  not  money,  and  for  this  reason,  because  I  intend  yon  to 
sell  as  much  of  the  trust  stock  as  you  may  require  for  this  purpose :  of  course,  die 
mortgage  must  be  taken  in  your  name  and  that  of  poor  Morgan."  It  is  quite  plain, 
therefore,  that  what  he  meant  was,  that  there  should  be  real  security  given  for  Ae 
10,000/.  advanced  out  of  ^e  sale  of  the  stock,  which  was  consistent  with  the  trusts 
of  the  settlement.  "  Upon  the  first  blush  of  the  thing,  I  had  made  up  my  mind  to  go 
to  town."  Then  he  states  some  personal  infirmity  which  prevented  him,  and  he  says, 
*'  As  a  proof  that  Mrs.  Beauchamp  with  myself  are  anxious  to  assist  him  at  this  critical 
moment,  she  will  add  her  signature  to  this  letter  acquiescing  in  the  sale  of  part  of  the 
trust  stock,  relying  on  your  friendship  and  care  in  seeing  the  security  is  what  it  ought 
to  be.  Do,  pray,  let  me  hear  from  you  very  soon.  I  am  so  anxious,  and  feel  so 
much  for  him,  that  I  shall  not  be  at  rest  until  I  know  every  thing  is  made  straight." 
It  is  quite  plain  from  this  letter,  that  the  security  was  to  be  given  out  of  the  stock  in 
question ;  and  it  is  also  manifest,  that  Mr.  Beauchamp  intended  that  a  mortgage  secmitf 
i^ould  be  taken.  Now,  as  this  was  written  on  the  1 1th  to  Squire,  and  as  Moigan 
went  to  Mrs.  Whitton  with  his  son  Charles  on  the  10th,  and  was  with  her  on  the  llth» 
the  purport  of  this  letter  could  not  very  well  have  been  communicated  to  Mr.  Morgan. 
What  passed  at  that  interview  it  is  impossible  to  say;  except  that  it  appears  to 
have  terminated  in  no  very  satisfactory  manner  from  the  deposition  of  Mr.  Charies 
Morgan,  who  says,  that  to  the  best  of  his  recollection  nothing  was  said  about  the  bond; 
but  he  siterwards  states,  that  she,  Mrs.  Whitton,  was  made  acquainted  with  the  natnie 
of  the  bond — this  is  a  slight  inconsistency — ^perhaps  he  might  have  meant  that  when 
the  interview  first  took  place  nothing  was  said — but  that  is  hardly  credible.  Beyond 
this,  however,  there  is  nothing  to  shew  what  really  did  take  place.  Therefore,  the 
only  evidence  of  what  Morgan  did  state  to  Mrs.  Whitton  was  his  letter  to  her  on  the 
7th,  saying,  that  he  would  save  her  harmless.  Now,  it  appears  that  the  transaction 
was  this,  i.  e.,  that  Mr.  Morgan  had,  prior  to  his  going  to  Mrs.  Whitton  on  the  lOtii, 
procured  his  son  (probably  at  that  time  an  articled  clerk  in  Mr.  Gregson's  office)  to 
prepare  a  bond,  which  was  drawn  in  such  a  manner  as  to  leave  blanks  for  the  name  of 
the  obligee  and  the  rate  of  interest ;  this  was  done  without  the  knowledge  of  Gh^gson. 
One  thing  appears  upon  the  fiace  of  the  instrument,  viz.  that  it  was  a  bond  to  one 
person,  and  the  person  was  to  be  a  man,  because  the  words  were  '*  Ids  executors, 
administrators,  and  assigns."  Mrs.  Whitton  does  by  her  answer  say,  that  she  new 
consulted  Mr.  Gregson  upon  the  subject.  On  the  day  next  after  the  interview  with 
Mrs.  Whitton,  viz.  on  the  Sunday,  a  further  conversation  took  place  between  M(Mrgaa 
and  Mrs.  Whitton,  when  Mr.  Charles  Morgan  was  called  in,  as  he  says,  to  explain  the 
intended  transaction.  Now  very  little  explanation  could  have  been  given,  at  all  satisfiic- 
tory,  by  any  one  who  really  thought  that  the  proper  mode  of  carrying  on  the  transie- 
Hon  was  by  means  of  a  bond  executed  in  blank ;  and  yet  I  do  not  tlunk  she  was  told 
that  the  instrument,  as  it  stood,  was  not  good  as  a  bond,  which  she  ought  to  have  been. 
Mrs.  Whitton  denies  that  C.  Morgan  told  her,  Mrs.  Wliitton,  that  if  the  bond  was  not 
paid  by  the  fieither,  she  would  have  to  pay  it ;  thus  we  have  tiie  answer  of  one  defend* 
ant  contradicting  the  statement  of  a  witness.  That  the  bond  did  pass  from  Morgan  to 
Squire  (but  in  what  manner  I  know  not)  is  a  fact,  because  he  filled  up  the  blanks. 
Another  part  of  the  transaction  was,  that  a  portion  of  the  stock  was  sold,  and  advanced 
to  Morgan ;  but  it  does  not  appear  tiiat  it  was  paid  by,  or  with  the  personal  intervention 
of,  Beauchamp  at  all.  It  was  standing  in  the  names  of  Squire  and  Morgan,  and  in  no 
otiher  person's  name ;  Morgan  was  the  stodcbroker,  and  a  sufficient  quanti^  of  stodc 
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«M  »M,  and  tnoisferred  to  Mr.  Morgan's  own  books,  and  aa  so  mueh  oaah ;  bvit  when 
the  bond  was  filled  up,  or  what  time  Mr.  Beauchamp  obtained  poesesaion  of  the  bond,  does 
not  appear.  Morgan  paid  the  interest  from  time  to  time  to  Mr.  Beauchamp,  who  died 
in  1841,  and  the  plaintiffs  as  his  executors  proved  his  will,  and  conceiving  Boiuchamp'a 
estate  bound  to  the  trustees,  discharged  the  debt  which  they  thought  was  due,  by  pur- 
chasing in  the  names  of  the  trustees  a  sum  of  stock  equal  to  what  had  been  sold  out, 
ind  then  filed  their  bill.  Now  it  is  very. important  before  filing  a  bill,  as  before  going 
to  war,  that  these  gentlemen  should  have  made  themselves  acquainted  with  the  facts  of 
the  case.  They  have  in  the  biU  thought  fit  to  state,  that  the  money  was  advanced  by 
the  trustees  to  Beauchamp,  and  from  Beauchamp  to  Morgan.  Now  it  certainly  occurred 
to  me,  that  it  was  the  duty  of  Squire  and  Morgan  to  follow  the  authority  given  them 
in  respect  of  the  security  upon  the  advance  of  the  money,  and  in  addition  to  the  bond, 
to  have  taken  a  mortgage ;  but  they  did  not  comply  with  their  instructions.  The  letter 
agned  by  Mr.  and  Mrs.  Beauchamp,  it  is  true,  did  authorize  them  to  sell  out.  In  this  there 
WM  no  breach  of  trust ;  the  breach  of  trust  consisted  in  not  doing  what  Beauchamp  re- 
quired Squire  to  do,  viz.  to  take  real  security  and  to  see  that  the  property  was  free  from 
mcumbrances.  The  question  is,  whether  the  executors,  in  appl3ring  the  assets  of  Beau- 
champ in  discharge  of  the  debt  to  the  trustees,  have  not  endeavoured  to  shelter  them- 
selves against  the  breach  of  trust.  There  is  no  evidence  of  any  debt  from  Mrs.  Whitton  to 
Beauchamp,  for  the  trust  fund  was  to  make  the  advance  to  Morgan,  and  that  was  to 
be  secured  by  the  mortgage  Squire  was  to  obtain.  Now,  aa  the  daim  is  by  means  of 
the  equity,  which  equity  was  obtained  by  the  blanks  having  been  filled  up  by  Squire, 
which  shewed  the  agreement,  such  as  it  was,  those  who  take  the  agreement  must  do 
80  accompanied  by  all  its  equitable  conditions  under  which  it  was  made,  and  one  of  these 
oonditions  to  induce  Mrs.  Whitton  to  sign  the  bond  was,  that  Morgan  would  see  her  in- 
demnified ;  and  Mrs.  Whitton,  relying  upon  the  representations  made  to  her  by  Morgan, 
the  question  is,  whether,  if  the  &ct,  as  it  really  was,  had  been  stated  to  Mr.  Beauchamp, 
that  Mrs.  Whitton  never  intended  to  be  the  person  who  should  pay  him,  but  that  she 
depended  upon  the  representations  made  to  her  by  Morgan  that  he  would  indemnify 
her,  Mr.  Beauchamp  or  the  executors  are  not  fix^  with  sufficient  notice  in  equity  of 
the  promise  to  give  the  security  under  the  condition  of  which  the  advance  was  made. 
These  gentlemen  cannot,  as  executors,  claim  a  right  to  be  indemnified  when  they 
have  not  followed  the  instructions  of  Beauchamp.  The  question  is,  whether  they 
ooght,  therefore,  to  make  such  a  demand,  having  given  the  matter  a  turn  which  was 
never  contemplated.  Mrs.  Whitton  was  not  informed,  as  she  ought  to  have  been, 
that  the  bond  was,  as  it  then  stood,  mere  waste  paper.  She  all  along  acted  without  her 
solicitor ;  and  Mr.  C.  Morgan  did  not  explain  the  matter  to  her,  and  she  was  left  quite 
in  the  dark  as  to  the  real  nature  of  the  transaction.  The  case  has  been  one  of 
mistake,  and  not  as  alleged  by  the  bill.  The  parties  acted  in  ignorance  of  the  law, 
in  ignorance  of  their  duty  as  trustees,  and  in  ignorance  of  their  duty  as  to  informing 
an  aged  lady  of  all  her  liabilities  and  the  position  in  which  she  was  placed  with  respect 
to  the  transaction.  The  affair  was  conducted  in  a  hurry,  and  thus  these  imfortunate 
proceedings  have  arisen. 

Dismiss  the  biU  toith  costs  as  against  Mrs.  Whitton.     Costs  to  be  paid  by  Morgan. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Mag  24,  1844. 
GAsnysB  v.  Smith,  (a) 

Marrioffe  settlement — Comtruetion  qf—JYuet  for  ustte  of  a  child  or  children  of  the  marriage  dying 

in  the  lifetime  qfihe  tenant  fir  l\fe,  the  parent. 
Under  a  settlement  made  vpen  the  intended  marriage  of  C.  G.  and  J.  W.,  certain  etoek  and  other 
moneye  directed  to  he  and  efterwarde  invested  in  the  like  stock,  so  as  to  form  one  fund,  were  tranS"  | 

f erred  inio  the  joint  names  qfiwo  trustees  qfthe  settlement ^  upon  trust,  qfter  the  solemnization  qf  i 

the  marriage  to  pay  the  daridends  thereqfto  the  said  J.  W.,  the  intended  wife,  during  her  life,  fir  \ 

(•)  Reported  by  Gao.QoLDSMiTB^  Esq.,  Baiiister-at-law. 
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her  tole  and  teparate  use  ;  end  immediately  tfier  her  decease ,  in  case  the  said  C,  G.  ekoHidntnme 
her,  in  trust ^  to  pay  the  dividends  to  the  said  C.  G.  during  his  natural  life;  and  toiler  the  deeeete 
of  the  survivor  qf  them,  the  said  C.  G.  and  J.  W.  to  pay  the  principal  sum  qf  money  unto  and 
among  all  and  every  the  child  and  children  of  the  said  intended  marriage,  in  such  parts  andprO' 
portions  as  the  said  J»  W.  should,  notwithstanding  her  intended  coverture,  direct  or  appoint:  and 
in  default  thereof,  then  upon  trust,  for  all  and  every  the  children  of  the  said  intended  marriage,  ^ 
more  than  one,  who  should  be  living  at  the  decease  of  them  the  said  C,  G.  and  J.  W, :  and  the 
lawful  issue  then  also  living  of  such  qfthe  said  children  as  should  be  then  dead,  leaving  such  laW' 
ful  issue,  in  equal  proportions,  share  and  share  alike,  such  issue  to  take  per  stirpes;  and  if  then 
should  be  but  one  child  of  the  said  intended  marriage  living  at  the  decease  of  them  the  said  C,  G. 
and  J.  W,,  and  no  lawful  issue  of  any  other  child,  then  to  transfer  the  whole  of  the  Bank  Anftm- 
ties  to  such  only  child ;  and  if  there  should  be  no  children  of  the  said  intended  marriage  living  et 
the  decease  of  the  survivor  (f  them  the  said  C.  G.  and  J.  W.,  but  only  lawful  issue  of  some  one  ^ 
the  said  children,  then  to  transfer  the  whole  to  such  issue :  the  shares  qf  the  children  or  grand" 
children  to  be  paid  to  them  at  their  respective  ages  of  twenty-one  years.  Provided,  that  ^  tht 
said  C.  G.  should  die  in  the  lifetime  of  the  said  J.  W,  without  there  being  any  child  or  chUdres 
of  the  marriage,  or  any  lawful  issue  of  such  child  or  children,  then,  upon  trust,  to  pay  the  whole 
of  the  said  Bank  Annuities  to  the  said  J,  W.,  her  executors,  administrators,  or  assigns;  bui  that 
\f  the  said  C.  G.  should  survive  the  said  J.  W,,  and  without  leaving  any  child  or  children  qf  the 
said  intended  marriage,  or  any  lauful  issue  of  such  child  or  children,  then,  upon  trust,  to  tra^ 
the  whole  qf  the  said  Bank  Annuities  to  the  said  C,  G.,  his  executors,  adndnistraiors,  and 
assigns. 

The  marriage  took  place  in  1817,  and  J,  W.  (then  J.  G.)  died  in  1819,  leaving  only  one  child,  CJ.G., 
the  plaintiff,  and  C.  6.  her  surviving,  and  without  having  made  any  appointment  by  virtue  of  the 
power  reserved  to  her  under  the  indenture  of  settlement,  C.  J,  G.  attained  his  age  qf  twenty-one 
years,  and  J.  C  lately  took  out  letters  of  administration  to  his  deceased  wife's  personal  estate  and 
effects  only,  and  thereby  became  her  personal  representative. 

J.  C.  and  C.J.  G.  being  advised  that,  under  the  circumstances  which  had  taken  place,  they  had  in  them- 
selves unitedly  the  whole  interest  in  the  fund,  and  the  father  being  willing  to  give  up  his  l^e-inier- 
est  therein,  called  upon  the  surviving  trustee  to  tranter  the  whole  of  the  Bank  Annuities,  amount- 
ing to  1,696/.  9s.  6d.  Three-and-a-half  per  Cent.  Reduced  Annuities  to  C.  J.  G.  The  trustem 
refused,  on  the  ground  that  during  the  Iffe  of  C.  G.  there  was  still  a  trust  for  the  issue  qfthe  son, 
C.  J.  G.,  dying  in  the  father's  lifetime. 

Held,  that  the  trusts  were  not  exhausted,  nor  had  C-  G.  and  C.  J.  G.  together  power  to  deal  witl 
the  corpus  of  the  fund,  they  not  having  in  themselves  the  whole  title  thereto,  but  that  there  wass 
contingent  interest  in  favour  qf  such  issue ;  and  that  therefbre  C.  G.,  the  tenant  for  life,  being 
still  living,  the  trustee  must  continue  to  retain  the  stock  in  his  own  name,  and  pay  the  dividends  to 
C.  G.  until  his  decease. 

BY  a  settlement  bearing  date  the  30th  of  June,  1817,  and  made  on  the  marriage  of 
the  defendant,  Christopher  Gardner  and  Jane  Warneford,  the  father  and  mother 
of  the  plaintifiT,  the  sum  of  776/.  Os.  5d.,  Four  per  Cent.  Bank  Annuities,  was  trans- 
ferred by  the  said  J.^Warneford  unto  the  defendants,  James  Smith  and  T.  Hart,  and 
the  same  was  standing  in  the  joint  names  in  the  transfer  books  of  the  Bank  of  Eng- 
land. She  also,  with  the  consent  of  the  defendant,  Christopher  Ghurdner,  assigned  to 
the  said  James  Smith  and  T.  Hart,  their  executors,  administrators,  and  assigns,  cer- 
tain other  personal  property  to  which  she  was  entitled  under  the  will  of  her  father, 
upon  trust,  to  receive  the  same  when  due  and  payable,  and  to  invest  the  moneys  in  their 
joint  names,  or  in  the  name  of  the  survivor  of  them,  his  executors  or  administrators,  in 
the  purchase  of  stock  of  Four  per  Cent.  Bank  Annuities,  and  to  stand  possessed  thereof, 
upon  the  trusts  therein  and  hereinafter  mentioned.  And  it  was  by  the  same  indenture 
declared  and  agreed  by  all  the  parties  thereto,  that  the  assignment  and  transfer  of  theBank 
Annuities  before  mentioned  to  have  been  made,  and  the  assignment  thereby  made  of  the 
other  personal  estate  bequeathed  by  the  said  Jane  Warneford's  father  to  her,  and  intended 
to  be  invested,  were  so  respectively  made,  upon  trust  for  her  until  her  marriage,  and  im- 
mediately after  the  solemnization  thereof,  upon  trust,  to  pay  the  dividends  to  the  said 
Jane  Warneford,  during  her  life,  for  her  sole  and  separate  use  ;  and  after  her  decease, 
and  in  case  the  said  defendant,  Christopher  Gardner,  should  survive  her,  upon  trust,  to 
pay  the  interest  and  dividends  of  the  principal  sum  of  776/.  Os.  5d.,  Four  per  Cent 
Annuities,  and  of  the  other  moneys  therereafter  to  be  invested,  unto  the  said  defendant, 
Christopher  Gardner,  during  his  natural  life ;  and  trom  and  immediately  after  the  de- 
cease of  the  survivors  of  them,  the  defendants,  C.  Gardner  and  Jane  Warneford, 
upon  trust,  that  the  defendants,  J.  Smith  and  Thomas  Hart,  or  the  survivor  of  them» 
or  the  executors  or  administrators  of  such  survivor,  should  assign,  transfer,  and  pay  the 
principal  sum  of  776.  Os.  5d.,  Four  per  Cent.  Bank  Annuities,  and  the  interest  and 
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dividends  thereof,  and  the  said  other  moneys  to  be  invested,  to  all  and  every  the  childf 
and  children  of  the  intended  marriage,  in  such  parts,  shares,  and  proportions,  and  at 
such  times,  &c.  as  Jane  Wameford  should  direct  or  appoint ;  and  in  default  thereof, 
upon  trust  for  all  the  children  of  the  intended  marriage,  if  more  than  one,  who 
should  be  living  at  the  decease  of  them,  the  said  defendant,  Christopher  Gard- 
ner, and  Jane  Wameford  ;  and  the  laivful  issue  then  also  living  of  such  of  the  said 
chDdren  as  should  be  then  dead,  leaving  such  lawful  issue,  in  equal  proportions,  share 
and  share  alike,  to  take  per  stirpes.  And  if  there  should  be  but  one  child  only  of  the 
said  intended  marriage  living  at  the  decease  of  them,  the  said  defendant,  Christopher 
Gardner,  and  Jane  Wameford,  and  no  lawful  issue  of  any  other  child,  then  that  the 
said  trustees  should  transfer  the  whole  of  the  Bank  Annuities  and  the  other  moneys  to 
be  invested  to  such  child  only.  And  if  there  should  be  no  child  of  the  intended  mar- 
riage living  at  the  decease  of  the  survivor  of  them,  defendant,  C.  Gardner,  and  Jane 
Wameford,  but  only  lawful  issue  of  some  one  of  the  said  children,  then  that  tibey  should 
transfer  the  whole  of  the  said  Bank  Annuities  and  the  other  moneys  thereafter  to  be 
invested,  to  such  issue  (such  issue  to  take  in  manner  aforesaid),  the  portion  of  such  the 
said  children  or  grandchildren  of  the  intended  marriage,  so  becoming  entitled  to  shared 
in  the  said  Bank  Annuities  and  the  other  moneys  as  aiforesaid,  as  should  have  attained 
the  age  of  twenty-one  years  at  the  date  of  the  survivor  of  them,  the  said  defendant, 
C.  Grardner,  and  Jane  Wameford,  of  and  in  the  said  Bank  Annuities,  to  be  trans- 
fenred  to  him,  her,  or  them  respectively,  as  soon  after  the  decease  of  the  sur- 
vivor of  them,  the  said  C.  Gardner  and  Jane  Wameford,  as  conveniently  might 
be.  *******  And  upon  further  trast,  that  they 
tiie  said  defendant,  J.  Smith,  and  Thomas  Hart,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivors,  should  pay,  apply,  and  dispose  of 
the  interest  and  dividends  of  the  respective  portions  of  such  of  the  said  children 
and  grandchildren,  so  becoming  entitled  to  shares  in  the  said  Bank  Annuities  and 
other  moneys  as  aforesaid,  as  should  not  have  attained  the  age  of  twenty-one  years, 
unto  and  for  the  benefit  of  such  children  or  grandchildren  respectively,  until  they 
should  attain  that  age,  in  such  manner  as  the  said  defendant,  J.  Smith,  and  T.  Hart, 
or  the  survivor  of  Uiem,  or  the  executors  or  administrators  of  such  survivor,  should 
think  fit.  Provided,  that  if  the  defendant,  C.  Gardner,  should  happen  to  die  in  the 
lifetime  of  the  said  J.  Wameford,  his  intended  wife,  and  without  leaving  any  child  or 
children  of  the  said  intended  marriage ;  then,  upon  tmst,  to  transfer  the  whole  of 
the  said  Bank  Annuities  and  the  other  moneys  thereafter  to  be  invested  to  the  said 
J.  Wameford,  her  executors,  administrators,  or  assigns.  Provided  also,  that  if  the  said 
J.  Wameford  should  happen  to  die  in  the  lifetime  of  the  said  defendant,  C.  Gardner, 
and  without  leaving  any  diild  or  children  of  the  said  intended  marriage,  or  any  lawful 
issue  of  any  child  or  children  of  such  intended  marriage ;  then,  upon  trast,  imme- 
diately after  the  decease  of  the  said  J.  Wameford,  to  transfer  the  whole  of  the  Bank 
Annuities  and  the  other  moneys  thereafter  to  be  invested  to  the  said  defendant, 
Christopher  Gardner,  his  executors,  administrators,  and  assigns. 

The  marriage  between  the  defendant,  Christopher  (Gardner,  and  Jane  Wameford,  was 
Bolenmized  shortly  after  the  date  of  the  indenture  of  settlement. 

The  said  Jane  Gardner  died  in  May,  1819,  having  had  one  child  only,  the  plaintifiv 
Christopher  John  Gardner,  and  without  having  made  any  appointment  whatever  under 
the  power  reserved  to  her  by  the  said  indenture  of  settlement.  Whereupon  the 
defendant,  Christopher  Gardner,  became  entitled  to  receive  the  dividends  and  interest 
of  the  stocks,  funds,  and  securities,  and  tmst  moneys  comprised  in  the  said  indenture 
of  settlement,  and  (subject  to  his  life-interest  therein)  the  plaintiff  became  entitled, 
on  his  attaining  his  age  of  twenty-one  years,  to  the  absolute  interest  in  the  said 
trust  moneys. 

Thomas  Hart  died  some  years  ago,  leaving  the  defendent,  J.  Smith,  his  co-tmstee» 
surviving  him. 

The  other  moneys  comprised  in  the  settlement,  and  bequeathed  by  the  will  of  Mrs. 
Gardener's  father,  were  received  by  the  trustees  and  invested  by  them  in  the  purchase 
of  Bank  Three-and-a-half  per  Cent.  Reduced  Annuities,  and  the  before- mentioned 
8um  of  776/.  Os.  5d.  Four  per  Cent.  Bank  Annuities  having  by  an  Act  of  Parliament 
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Been  converted  into  a  certain  sum  of  like  Three-and*a-half  per  Cent.  Annnitiest  tibe 
aoms  together  amounted  to  the  sum  of  1,696/.  98.  6d.  Three-and-a-half  per  Cent. 
Reduced  Annuities,  and  standing  in  the  name  of  the  defendant,  J.  Smith,  and  Tliomaa 
Hart,  deceased,  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
and  then  constituted  the  whole  of  the  fimds  and  moneys  subject  to  the  trusts  of  the 
indenture  of  settlement. 

The  plaintiff  attained  his  age  of  twenty-one  years  some  time  since,  and  his  father, 
tiie  defendant,  C.  Grardner,  took  out  letters  of  administration  to  his  said  deceased  wife's 
effects,  and  became  her  sole  legal  personal  representative. 

An  arrangement  was  lately  entered  into  between  the  plaintiff  and  his  said  father, 
C.  Gardner,  whereby  the  latter  consented  to  give  up  his  life-interest  in  the  whole  of 
the  trust  funds,  and  that  the  same,  with  any  arrear  of  interest  thereon,  should  be  imme- 
diately transferred  and  paid  to  the  plaintiff  as  if  the  defendant,  C.  Ghtrdner,  were  then 
dead.  Under  these  circumstances,  they  applied  to  the  defendant,  J.  Smith,  the  sur- 
viving trustee,  to  transfer  to  the  plaintiff,  as  he  should  direct,  the  said  sum  of 
1,696/.  9s.  6d.  Three-and-a-half  per  Cent.  Reduced  Annuities,  and  any  interest  that 
might  be  due  thereon,  which  he  refused  to  do  without  the  sanction  of  the  Court.  The 
plaintiff,  therefore,  filed  his  bill,  praying  that  it  might  be  declared  that  the  plaintiff 
was  at  that  time  entitled  to  the  whole  beneficial  interest  in  the  said  sum  of  1,696/.  9s.  6d. 
Bank  Three-and-a-half  per  Cent.  Reduced  Annuities;  and  that  the  defendant,  J. 
Smith,  might  be  directed  to  transfer  the  same  Bank  Annuities,  with  any  arrear  of 
interest  thereon,  to  the  plaintiff,  or  as  he  should  direct,  the  plaintiff  being  ready, 
willing,  and  offering,  on  having  such  transfer,  to  pay  the  costs  of  the  suit  as  the  Court 
should  direct. 

Glasse,  for  the  plaintiff,-  contended  that  the  defendant,  C.  Grardner,  having  admi- 
nistered to  his  deceased  wife,  J.  Gardner,  and  being  tenant  for  life  also  of  the  fumL 
that  he  and  his  son,  the  plaintiff,  the  only  issue  of  the  marriage,  have  together  in  them 
the  whole  interest ;  and  that,  having  regard  to  the  object  of  t^e  settlement,  the  surriv- 
ing  trustee  might  with  safety  enable  the  parties  to  deal  with  the  fund. 

Goodeve,  for  the  surviving  trustee. 

Fooks,  for  the  surviving  tenant  for  life. 

His  Honour  the  Vicb-Chaxgellob  thought  that  the  deed  of  settlement  was  not 
the  most  luminously  drawn  instrument  he  had  ever  seen,  but  there  was  sufficient 
appearing  therein  to  prevent  his  granting  the  present  application ;  for  although  the 
faUier,  under  an  event  which  has  not  happened,  would  be  entitled  to  the  whole  fond, 
yet  that  at  present  it  could  not  be  said  that  the  whole  of  the  trusts  were  exhausted,  for 
there  was  a  provision  for  the  issue  of  such  of  the  children,  or  child  of  the  marriage, 
dying  in  the  lifetime  of  the  tenant  for  life.  Such  an  event,  said  his  Honour,  may  emi 
now  take  place ;  for  suppose  the  son  have  issue  and  die,  and  then  the  father  (the 
present  tenant  for  life)  should  die  leaving  the  issue  surviving,  there  would,  under  those 
circumstances,  be  a  trust  in  the  fund  for  them  by  the  express  terms  of  the  settlement* 
and  they  would  have  a  right  to  call  upon  the  trustee,  or  his  representatives,  to  perfbm 
such  trust  in  their  behalf.  The  father  and  son  have  not,  therefore,  the  whole  interest 
in  them,  sufficient  to  enable  them  to  deal  with  the  principal,  neither  do  I  feel  myself 
at  liberty  to  grant  the  present  application. 

Declare  that  father  is  entitled  for  life  to  the  dividends  arising  from- the  fundi. 
The  trustee  to  retain  the  fund  tiU  the  death  of  the  tenant  for  life.  Tke 
costs  of  all  parties  to  be  paid  out  ofthejynd  as  between  solicitor  and  client. 


Its 
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August  Gandly  1844. 
Thomsok  v.  Thovsok.  (a) 

&thiU  qf  MoTtnutm^Charitable  beguetU — Sharet  m  gm  company — Bequest  of  meome^—CkaritabU 
hequettfor  objecte  tn  Scotland — Bequeet  void  for  uncertainty. 

Where  a  ieetaior  by  his  will  gave  certain  charitable  bequests  out  qf  the  residue  of  his  property ^  and 
it  appeared  that  the  residue  consisted  of  personalty  and  shares  in  a  gas  company,  which,  by  the  Acts 
of  Parliament  constituting  it,  was  privileged  to  purchase  and  hold  land  for  the  purposes  of  the 
company,  such  land  not  exceeding  ten  acres :  it  was  held,  that  these  shares  were  not  interests 
within  the  Mortmain  Act,  and  that  the  charitable  bequests  were  consequently  valid. 

A  testator  dhreeted  certain  personal  property  to  be  divided,  and  the  net  annual  income  qf  a  portion  qf 
it  to  be  paid  in  quarterly  payments  to  A,  B, ;  and  directed  that  onA.B,'s  decease,  **  the  quarterly 
payment  of  his  annuity  should  be  paid  to  his  heir'at»law,  and  failing  the  latter  by  death,  so  on  in 
Hie  manner  as  long  as  there  should  be  an  heir.'*  It  was  held  that  this  was  an  absolute  gift  qf  the 
portion  to  A.B. 

A  testator  directed  the  income  qf  a  certain  portion  qf  his  property,  which  was  personalty,  to  be  paid 
to  the  eldest  son  of  his  youngest  sister,  and  on  his  decease  to  his  heir-at-law ;  and  failing  the  latter 
dy  deatht  so  on  in  like  manner  as  long  as  there  should  be  an  heir-at-law.  The  eldest  son  of  the 
titter  was  living  at  the  date  of  the  will,  but  died  in  the  testator^ s  lifetime,  leaving  a  brother  sur- 
tiving.  The  testator,  being  aware  of  the  death,  made  a  codicil  to  his  will,  by  which  he  directed  a 
ttm  to  be  distributed  equally  among  all  the  children  of  his  sister,  with  the  exception  qf  the  one 
provided  for  in  his  will.  Meld,  that  the  second  son  took  the  share  given  by  the  will  to  the  deceased 
Oiestson. 

A  testator  by  his  will  directed  one-half  qf  the  net  income  qf  his  property  to  be  distributed  as  follows: 
-^the  sum  ofbOl.  sterling  (more  or  less)  to  be  annually  distributed  in  a  weekly  allowance  of  bread 
among  twelve  poor  old  persons  residing  in  the  parish  of  D.  in  Scotland,  with  some  occasional 
donations  to  them  and  to  others ;  and  he  also,  out  qf  the  same  income,  directed  the  two  annual 
tvmi  ofbOi.  and  401.  to  be  applied  to  certain  other  purposes.  By  a  testamentary  paper  containing 
directions  for  the  management  qf  this  charity,  the  testator  directed  '*  at  least  two  sixpenny  loaves 
tube  given  every  week  to  sixteen  old  persons  i"  on  the  annual  return  of  the  testator's  birth-day, 
each  of  these  sixteen  persons  to  receive  a  shilling  loaf,  a  pound  of  meat  (be^or  mutton),  a  pound 
of  btdter,  a  pound  qf  cheese,  and  a  Scottish  pint  of  beer,  with  haff-a-crown  in  money.  Held, 
^fon  the  construction  of  the  two  clauses  taken  together,  that  five-fourteenths  of  a  moiety  of  the 
nndue  qf  the  testator's  property,  or  as  much  qfthat  share  as  might  be  necessary,  was  to  be  applied 
n  a  previsum  in  perpettuty  for  such  sisfteen  poor  old  persons. 

A  charitable  bequest  in  behalf  qf  objects  in  Scotland  being  valid  according  to  the  law  of  England, 
ike  Court  declared  its  validity,  and  rrferred  it  to  the  Master  to  inquire  whether,  by  the  law  of 
.  Scotland,  the  bequest  could  be  carried  into  effect. 

A  tettator  by  his  will  directed  that  a  sum  not  exceeding  501.  should  be  paid  in  quarterly  payments 
to  a  literary  man,  preferably  not  less  than  forty  years  qf  age.  By  a  eodicU,  the  testator  declared, 
his  object  was  to  give  assistance  to  a  worthy  literary  person  who  had  not  been  succes^l  in  his 
career,  and  as  far  as  possible  to  enable  him  to  assist  in  extending  the  knowledge  qf  those  doctrines 
81  the  various  branches  of  literature  to  which  the  testator  had  turned  his  attention  and  pen,  8fc, 
Btld,  that  this  was  a  valid  charitable  bequest. 

A  testator,  qfter  directing  the  income  of  his  property  to  be  divided  into  moieties,  bequeathed  the  one 
"nt'ty  to  certain  persons  named  in  his  will,  and  made  several  bequests  out  of  the  other ;  he  then 
directed  that  the  remainder  of  the  latter  moiety  should  be  given  in  occasional  sums  to  deserving 
literary  men,  or  to  meet  expenses  connected  with  his  manuscript  works.  These  manuscripts  the 
isilator  had  before  directed  to  be  printed,  and  a  part  of  the  proceeds  to  be  paid  to  members  of  his 
family.  The  trustees  appointed  by  the  will  declined  to  act.  Held,  that  the  gift  of  this  remainder 
0/  the  moiety  wholly  failed. 

testator  directed  that,  from  the  commencement  of  the  fifth  year  qfter  his  decease,  his  trustees 
*hoiUd  set  apart  annually  ten  per  cent,  upon  the  gross  total  income  qf  his  estate,  to  be  invested  as 
'ddiiional  a^tal  in  some  good  and  solid  medium  of  profit  or  interest,  in  order  that  the  new  income 
derived  from  that  might  go  to  increase  the  benefits  intended  by  the  former.  He  then  proceeded  to 
ditpoH  of  the  remainder  qf  the  income.  Held,  that  the  direction  to  deduct  the  ten  percent,  woe 
toitf. 

SIMON  GRAY,  late  of  No.  2,  Mornington -crescent,  in  the  county  of  Middlesex, 
Esq.,  the  testator  in  this  cause,  duly  made  and  published  his  will,  dated  the 
21itof  February,  1827,  in  the  following  terms : — "  I,  Simon  Gray,  do  write  with  my 

(a)  Reported  by  6.  S.  Allmvtt,  Esq.,  Barrifter-at-Uw. 
VOL.  I.  r 
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own  hand  what  follows  as  my  last  will  and  testament :  1 .  I  give,  devise,  and  be- 
queath the  whole  of  my  real  and  personal  property,  whether  c^onsisting  of  lands, 
houses,  pubUc  funds,  manuscripts,  or  any  other  thing  whatsoever,  or  wheresoever 
situated,  in  trust  for  ever,  for  the  purposes  hereinafter  mentioned,  to  the  gentlemen 
respectively  holding  for  the  time  being,  and  so  long  as  they  shall  hold  them,  the  fol- 
lowing offices  in  the  University  of  Edinburgh,  in  the  county  of  Edinburgh,  Scotland, 
that  is  to  say : — ^The  Principalship,  the  Professorship  of  Agriculture,  the  Professor- 
ship  of  Rhetoric  and  Belles  Lettres,  and  the  Professorship  of  Moral  Philosophy,  «M 
in  the  said  university,  and  along  with  them  the  Minister  for  the  time  being  oi  the 
Established  Church  of  Scotland,  in  my  native  town  of  Dunse,  in  the  county  of  Ber- 
wick. 2.  And  this  is  the  manner  which  I  appoint  for  the  distribution  of  the  annual' 
income  of  my  said  property  for  ever.  3.  My  just  debts,  and  the  expenses  requisite  to 
carry  into  effect  thu  my  will,  are  to  be  paid ;  in  aid  of  this,  I  appropriate  two  years' 
income  from  the  date  of  my,  (a)  if  so  much  be  needed ;  if  more  be  needed,  let  it  be  taken 
from  my  estate.  4.  The  entire  income  of  the  second  (b)  year  b  to  be  distributed 
equally,  share  and  share  alike,  among  all  the  children  then  living  of  my  sisters,  Eliza- 
beth Thomson  and  Margaret  Allan,  with  the  exception  of  the  two  provided  for  in 
paragraph  seven.  5.  From  the  commencement  of  the  tMrd  (c)  year  the  afore- 
appointed  trustees  shall  set  apart  annually  10  per  cent,  upon  the  gross  total  income, 
of  the  estate,  to  be  invested  as  additional  capital  in  some  good  and  solid  medium  of 
profit  or  interest,  in  order  that  the  new  income  derived  from  this  may  go  to  increase 
the  benefits  intended  by  the  former.  For  further  explanation  on  this  point,  they  will  con- 
duit a  paper  signed  by  me,  19th  March,  1830,  marked.  Management  of  Gray's  Trust 
or  Fund.  6.  The  income  remaining  after  this  deduction  of  10  per  cent,  shall  be  divided 
into  two  equal  parts.  7.  One  of  these  I  direct  to  be  divided  into  two  equal  parts, 
also  the  first  of  these  latter,  or  the  fourth-part  of  the  net  annual  income  remaining,, 
after  deducting  the  aforesaid  10  per  cent.,  shall  be  paid  in  quarterly  payments  to  the 
eldest  son  of  my  eldest  sister,  Elizabeth  (Mrs.  Thomson),  who  shall  add  the  name  of 
Oray  to  his  own;  on  his  decease,  the  quarterly  payment  of  his  annuity  shall  be 
continued  to  his  heir-at-law,  and  fiBiiling  the  latter  by  death,  so  on  in  like  manner  as 
long  as  there  shall  be  an  heir ;  and  the  second  of  these  fourth  parts  of  the  net 
annual  income  shall  in  like  manner  be  pud  to  the  eldest  son  of  my  youngest  sister, 
Margaret  (Mrs.  Allan),  and  on  his  decease  to  his  heir-at-law,  and  fedling  the  latter 
by  death,  so  on  in  Uke  manner  as  long  as  there  shall  be  an  heir.  These  successive 
annuitants,  both  of  Mrs.  Thomson's  and  Mrs.  Allan's  branch,  shall  all  be  required  to 
add  the  name  of  Gray  to  their  own  name.  8.  The  other  remaining  half  of  the  said 
net  income,  I  direct  to  be  disposed  of  in  the  following  manner:-*l-8,  the  sumof 
50/.  sterling,  more  or  less,  shall  be  'annually  distributed  in  a  weekly  allowance  c£ 
bread  amongst  twelve  poor  old  persons,  residing  in  the  parish  of  Dunse,  with  some 
occasional  donations  to  them  and  to  others ;  2-8,  a  sum  not  exceeding  50/.  a-yesr, 
shall  be  paid  in  quarterly  payments  to  a  literary  man,  preferably  not  less  than  forty 
years  of  age.  This  man  shall  be  selected  by  the  aforesaid  trustees,  and  the  an- 
nuity shall  be  continued  to  him  for  life,  unless  the  trustees  shall  find  reason,  from 
his  unfit  or  improper  conduct,  to  discontinue  him.  8-8,  a  sum  not  exceeding  40^. 
a-year,  is  to  be  given  in  money  or  medals  for  the  best  essays  in  statistics,  politiei^ 
or  government  criticism,  and  moral  philosophy,  and  with  reference  to  the  doc- 
trines maintained  in  my  writings  on  these  subjects.  4-8,  the  remainder  of  the 
said  half,  if  any,  shall  be  given  in  occasional  sums  to  deserving  literary  men,  or  to 
meet  the  expenses  connected  with  my  manuscript  works.  9.  And  I  appoint  my  M 
and  tried  friends.  Captain  Isaac  Shaw,  R.N„  of  Rastron^street,  Brompton,(d)  and  Wl- 
liam  Sewell,  Esq.,  of  the  Veterinary  College,  to  act  as  executors  of  this  my  will,  for 
the  purpose  only  of  assisting  in  having  the  whole  of  my  property  put  into  the  posses- 
sion of  my  aforesaid  trustees  for  the  purposes  above  stated ;  but  with  whose  power 
to  decide  as  trustees  they  shall  in  nowise  interfere,  and  I  beg  them  to  accept  of  50/. 

(a)  So  in  the  original.  pressed  doubts,  and  having  since  retired  to  live  in 

(b)  '*  For  second,  read  third  and  fourth  years .^     Cumberland,  I  fear  I  most  and  I  do  diseootiaiie 
S.  Gba Y."  him.—S.  Gray  ;  and  in  his  room  I  appoint  anotlier, 

(e)  •*  For  third,  read  fifth.— S.  GaAY."  as  In  codicil  of  Uth  July,  1837.— S.  Gray.  " 

(J)  **  My   friend,  Captain  Shaw,   haying  ex* 
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eacii,  to  be  paid  within  tix  calendar  months  from  my  decease.  10.  As  to  my  partf- 
colar  desire  to  be  buried  in  my  native  town  wheresoever  I  die,  I  direct  that  my  body 
may  be  conveyed  thither  in  a  decent  manner  without  any  unnecessary  pomp.  To  the 
above,  as  my  last  will,  I,  on  this  2l8t  of  February,  1827,  here  affix  my  signature, 

(Signed)     "  Simon  Ghat." 

To  the  above  will,  the  testator  duly  made  and  published  four  codicils,  which,  so  far 
as  is  material  to  the  present  case,  were  as  follows: — "Codicil  to  my  will.  No.  1. 
My  will,  dated  the  21st  of  February,  1827,  and  written  with  my  own  hand,  contains 
the  intentions  which  I  have  had  in  view  for,  I  think,  the  greater  part  of  my  life,  while 
it  is  calculated  to  promote  the  cause  of  literature,  which  has  been  the  favourite  employ- 
ment and  the  chief  source  of  enjoyment  of  my  life,  and  to  extend  according  to  (a)  own 
conviction  the  knowledge  of  sound  principles  in  morals,  criticism,  politics,  statistics, 
&c.,  as  well  as  to  continue  and  increase  the  weekly  amount  (though  but  small)  which 
during  the  latter  part  of  my  life  I  afforded  to  some  poor  old  people  of  my  native 
town,  it  is  also  calculated  to  do  justice  to  my  blood  relations  as  fieur  as  the  amount 
left  would  be  useful  in  division,  and,  in  fe^t,  gives  them  all,  or  their  hem,  a  chance  in 
their  turn.     I  trust,  therefore,  there  will  be  no  opposition  from  any  one. 

"  1st  January,  1 830."  (Signed)     "  Simon  Gray." 

"  No.  2.— Codicil  to  my  will  of  the  21st  February,  1 827.— The  result  of  publishing  is 
quite  doubtful.  My  manuscript  works  are  very  numerous;  some  of  them  I  consider  of 
great  value  to  society,  and  all  of  them  calculated,  more  or  less,  to  benefit  it.  But 
Enccess  will  depend  on  what  the  public  may  think.  I  can,  therefore,  only  specify  the 
manner  in  which  I  will  the  profit  to  be  disposed  of,  if  there  be  any  in  any  case :  one- 
half  of  the  net  profit  on  any  of  the  works  published  after  my  decease,  after  paying  all 
expenses,  shall  be  given,  share  and  share  alike,  to  the  children  of  my  two  sisters, 
excluding  the  two  enjoying  the  annuities  under  the  seventh  clause  of  the  will ;  the 
other  half  shall  go  to  the  general  trust  fund,  to  be  applied  as  the  rest  thereof,  after 
deducting  from  this  half  two-and-a-half  per  cent,  thereon,  to  be  given  to  the  literary 
Fund  in  London  (to  which  I  have  been  long  a  subscriber)  under  the  name  of  a  Dona- 
tion from  Gray's  Fund. 

"  2,  Momington-crescent.  6th  March,  1830."  (Signed)     "  S.  Gbat." 

'*  C^icil  to  my  will  of  the  21st  of  February,  1827,  No.  3. — In  the  room  of  my 
excellent  friend.  Captain  Shaw,  I  hereby  appoint  my  nephew,  James  Thomson,  of 
Donse,  eldest  son  of  my  sister,  Elizabeth  Thomson,  an  executor,  for  the  purpose  only  of 
assisting  in  having  the  whole  of  my  property  put  into  the  possession  of  tiie  trustees 
appointed  in  my  will  of  the  21st  February,  1827.  I  beg  he  will  accept  of  50/.  for 
Mb  trouble ;  and  it  is  my  wish  that  he  will  come  and  attend  my  body  to  Dunse,  for 
which  purpose  a  letter  is  to  be  sent  to  him  immediately  on  my  decease.  In  the  event 
of  the  said  James  Thomson  being  prevented,  by  death  or  otherwise,  frx>m  doing  what 
is  pointed  out  in  this  codicil.  No.  3,  I  appoint  my  nephew,  John  Allan,  the  eldest  son 
of  my  deceased  sister,  Mrs.  Allan,  in  his  room ;  and  in  such  case,  on  his  doing  what  is 
so  pointed  out,  the  same  remuneration  of  50/.,  if  he  choose  to  accept  of  it.  Failing 
John  Allan,  by  death  or  otherwise,  then  my  nephew,  Thomas  Thomson,  writer, 
Dunse,  on  the  same  terms ;  and  fiuling  Thomas  Thomson,  by  death  or  o^erwise, 
then  my  nephew  William  Allan,  fJEurmer,  of  Lumsden,  on  the  same  terms. 

"  11th  July,  1837."  (Signed)     "  Simon  Gray." 

"  No.4.— Codicil  to  my  will.  I  revoke  the  third  clause  of  my  will,  beginning  '  my 
ja»t  debts,'  and  I  substitute  what  follows  in  its  room : — 3.  My  just  debts  and  the 
expenses  requisite  to  carry  into  effect  this  my  wiU  are  to  be  paid  out  of  my  general 
estate  or  property.  And,  2,  I  revoke  the  4th  clause  of  my  will,  beginning  *  the  entire 
income,'  and  I  substitute  what  follows  in  its  room.  4.  The  afore-appointed  trustees 
^iil  draw  frt>m  my  estate  or  property  a  sum  equal  to  the  amount  of  two  years  of  the 
income  left  by  me  at  my  decease  (of  course,  exclusive  of  my  retired  allowance  from  the 
War  Office,  and  the  terminable  or  life  Government  Annuity,  both  of  which  die  with 

(a)  So  in  the  original. 
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£ie) ;  and  they  will  divide  and  distribute  equaHf  ,  share  and  share  alSce,  tiie  said 
sum  among  all  the  children  then  living  of  my  sisters,  Elizabedi  Thomson  and  Margaret 
Allan,  with  the  exception  of  the  two  provided  for  in  paragraph  or  dause  7,  ii^iuE 
a  twelvemonth  after  my  decease,  or  as  soon  as  they  conveniently  can. 

"  This  15th  of  June,  1839."  (Signed)        « Siuov  Gkat.*' 

Amongst  the  testator's  papers  was  a  document  entitled  "  Management  of  Oray's 
Truat  or  Fund,"  which  was,  so  far  as  material  to  the  present  case,  in  the  following 
terms  : — "  Gray's  Trust  or  Fund.  With  Mr.  (Cray's  best  wishes  to,  and  through  con- 
fidence in,  those  on  whom  he  hath  imposed,  he  hopes,  the  not  disagreeable  office  of 
executing  his  trust  in  favour  of  natural  affection,  charity,  and  literature,  namely,  the 
Gentlemen  respectively  for  the  time  being — ^the  Principalship,  the  Professorship  of 
Agriculture,  the  Professorship  of  Rhetoric  and  Belles  Lettres,  and  the  Professorship  of 
Moral  Philosophy,  all  in  the  University  of  Edinburgh  ;  and  along  with  them  the 
Minister  for  the  time  being  of  the  Established  Church  of  Scotland,  in  his  (Mr.  Gray'^ 
native  town  of  Dunse,  Berwickshire. 

"  2,  Momington- crescent,  5  April,  1830."  "Simok  Gray." 

"Mr.  Gray's  directions  for  the  management  of  Gray's  Trust  or  Fund,  March, 
1830. — 2,  Mornington-crescent." 
[Here  follow  directions  for  keeping  up  a  piece  of  land  in  Briery  Baulk  (to  be  called 
Gray's  Garden),  and  one  acre  in  the  Stony  Muir  (to  be  called  Gray's  Acre),  and  for 
the  erectiim  and  preservation  of  a  mausoleum  or  tomb,  to  be  raised  in  "  Gray's 
Garden."] 

"  The  Bread  Charity.— With  reference  to  the  first  of  the  three  purposes  for  whidi 
the  second  half  of  the  income  is  set  apart  in  the  will,  after  deducting  ten  per  cent. 
fix>m  the  whole,  let,  at  least,  two  sixpenny  loaves  be  given  every  week  to  sixteen 
'  old  persons.  The  population  of  Dunse  parish  is  pretty  equally  divided  into  four 
religious  classes:  those  of  the  Established  Kirk  or  Church,  those  of  the  Antiburgfaer 
persuasion,  those  of  the  Burgher  opinion,  and  those  of  the  Relief;  perhaps,  there- 
fore, the  present  mode  of  selection  will  be  the  preferable—- each  minister  to  nominate 
four.  On  the  annual  return  of  my  birthday,  which  is  on  the  11th  of  July,  when  this 
doth  not  happen  to  be  a  Sunday,  and  when  it  doth,  let  Monday  be  substituted,  each 
of  these  sixteen  persons  to  receive,  about  noon,  at  the  mausoleum  (unless  the  day 
should  be  rainy),  a  shilling  loaf,  a  pound  of  meat,  beef  or  mutton,  a  pound  of  butter, 
a  pound  of  cheese,  and  a  Scottish  pint  of  beer,  with  half-a-crown  in  money.  If  the 
minister  on  the  trust,  or  any  of  the  others  whom  he  may  appoint,  should  be 
disposed  to  say  a  few  words  on  the  subject,  it  may  be  useful. 

"The  Literary  Annuitant. — ^This  gentleman  must  have  the  votes  of  four,  at  least,  of 
the  ^ve  trustees  to  render  his  election  good.  He  is  to  have  the  annuity  as  long  as  he 
deserves  it  by  his  good  conduct,  but  not  longer.  It  is  feur  to  require  the  vote  of  four, 
at  least,  also,  to  remove  him.  He  should,  preferably,  be  at  least  forty  years  of  age, 
but  he  must  be  a  believer  in  Christianity.  This  is  an  indispensable  qualification.  As 
to  the  sect  to  which  he  may  belong,  that  is  a  matter  of  inferior  consideration ;  but  it 
will  be  better,  in  every  point  of  view,  that  he  should  be  a  Protestant,  and  let  him  be  so. 
Perhaps  it  may  be  more  desirable  that  he  should  be,  at  least  nominally,  a  member  of 
either  of  our  two  established  churches.  He  should  be  moderate,  not  a  highflyer.  The 
trustees  are  perfectly  capable  of  making  a  due  selection,  and  I  say  nothing  further  as 
to  qualification.  My  object  is  to  give  assistance  to  a  worthy  literary  person,  who  hath 
not  been  successful  in  his  career,  and  as  far  as  possible  to  enable  him  to  assist  in 
extending  the  knowledge  of  those  doctrines  in  the  various  branches  of  literature,  to 
which  I  have  turned  my  attention  and  pen,  in  order  to  ascertain  what  appeared  to  be 
truth,  and  to  teach  it  to  those  who  ivould  listen.  Should  any  of  the  manuscripts  be 
published,  if  the  gentleman  chosen  can  be  useful,  he  should,  preferably,  be  employed, 
•and  receive  a  fsAr  reward  for  his  care  and  trouble.  In  those  cases,  should  any  such 
occur,  in  which  the  subject  is  out  of  his  line,  the  trustees  will,  of  course,  use  their 
<iiscretion  in  employing  some  other  literary  gentleman,  and  reward  him  liberally, 
according  to  circumstances.  This  is  in  the  spirit  of  the  literary  part  of  the  fund,  the 
object  of  which  is  to  give  what  little  assistance  it  will  afford  to  deserving  literaiy  men, 
who  have  not  been  very  successful." 
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{Thai  kSkm  dfaeetiow  m  to  ramupdi  fer  paase  OMayi,  and  as  to  the  puUicatioa  of 
tiie  testator'*  BMUMiscripta.] 

The  testator  died  ea  the  2Sth  of  Aprfl.  1S42,  and  the  bill  was  filed  by  James  Thom- 
son, one  oi  the  executors,  for  the  purpose  of  havmg  the  will  and  codicils  carried  into 
eiecotion  under  the  direction  of  the  Court.  On  the  16th  of  November,  1843,  it  wbs 
by  the  decree  of  the  Court  referred  to  the  Master,  to  make  certain  preliminary  inqui- 
lies,  and  by  his  report  dated  the  6th  of  July,  1844,  he  found  (among  other  things), 
that  the  pkundfT,  James  Thomson,  was  the  eldest  son  of  the  testator's  sister.  Mis. 
Thomson  ;  and  that  Thomas  Allan,  the  eldest  son  of  the  testator's  sister,  Mrs.  Allan, 
died  in  the  testator's  Hfetime,  a  bachelor,  and  intestate,  on  the  20th  of  0<Hx)ber,  1821 ; 
snd  that  John  Allan,  the  second  son,  also  died  in  the  testator's  lifetime,  intestate,  and 
unmarried,  on  the  18th  of  July,  1837  ;  and  that  William  Allan,  the  third  son  of  Mrs. 
Allan,  was  her  eldest  son  living  at  the  time  of  the  testator's  death.  And  the  Master 
ferther  found  that  there  was  a  balance  in  the  hands  of  the  plaintiff  of  236/.  Os.  1  Id.  be- 
longing to  the  testator's  estate,  and  that  the  only  outstanding  personal  estate  of  the 
testator  consisted  of  thirteen  old  shares  and  five  new  shares,  of  50/.  each,  in  the  "  London 
Gas  Light  and  Coke  Company,"  of  the  estimated  value  of  920/..  and  the  sum  of  1 1 9/.  a 
balance  due  from  the  estate  of  Hugh  Hammersley,  deceased  ;  and  that  the  testator's 
personal  estate  consisted  of  his  said  manuscripts,  and  of  6,212/.  12s.  Three  per  Cent. 
Reduced  Annuities ;  5,256/.  17s.  5d.  Three  per  Cent.  Consolidated  Annuities ;  the  said 
gas  light  shares,  his  leasehold  house,  and  furniture,  and  cash  in  his  house  and  at  his 
bankers',  and  arrears  of  annuities  due  to  the  testator  at  the  time  of  his  decease,  and  the 
babnce  so  due  from  the  estate  of  the  said  Hugh  Hammersley,  deceased,  the  particulars 
whereof  were  set  forth  in  the  first  schedule  to  the  said  report,  and  now  consisted  of  the 
said  manuscripts,  the  said  reduced  and  consolidated  annuities,  the  said  gas  shares, 
and  the  sum  of  236/.  Os.  lid.  in  the  hands  of  the  plaintiff,  James  Thomson,  all  which 
particulars  the  Master  found  to  be  pure  personal  estate. 

To  that  part  of  the  Master's  report  in  which  he  found  that  the  gas  shares  were 
"  pure  personal  estate,"  an  exception  was  filed  by  the  defendant,  Thomas  Thomson, 
and  others,  and  the  exception  was  directed  to  come  on  for  argument  with  the  further 
directions. 

The  London  Gas  Light  and  Coke  Company  was  established  by  50  Greo.  3,  c.  163, 
"  for  making  inflammable  air  for  the  lighting  of  the  streets  of  the  metropolis,  and  for  pro- 
curing  coke,  oil,  tar, pitch,  asphaltum,ammoniacal  liquor,  and  essential  oil  from  coal, and 
for  other  purposes  relating  thereto,"  by  which  Act  it  is  enacted  that  in  case  his  Majesty 
should  think  fit,  within  three  years  after  the  passing  of  that  Act,  that  such  and  so  many 
peraons  as  should  be  named  therein,  and  all  and  every  such  other  person  or  persons  as 
should  be  duly  admitted  members  into  their  corporation,  should  be  a  body  politic  and 
corporate,  by  the  name  of  "  The  Gas  Light  and  Coke  Company,"  to  continue  for  and 
during  the  period  of  twenty-one  years  from  the  time  of  granting  such  charter,  and  to- 
declare,  &c.  By  the  5th  section  of  the  same  Act  it  is  provided,  that  "  all  and  every 
person  or  persons  by  or  for  whom  any  subscription  shall  be  made  or  accepted,  or  any 
payment  made  pursuant  to  the  orders  of  any  general  court  or  courts,  &c.,  his,  her,  or 
their  executors,  administrators,  and  assigns  respectively,  shall  have  and  be  entitled  to  a 
share  of  and  in  the  said  capital  joint  stock  of  tlie  said  corporation,  in  proportion  to  the 
moneys  to  which  he,  she,  or  they  shall  have  so  contributed  towards  making  up  the 
same,  and  to  a  proportional  share  of  the  profits  and  advantages,"  &c.  By  the  7th 
section  it  is  enacted,  "  that  all  shares  in  the  joint  stock  and  undertaking  of  the  said 
corporation,  and  in  the  net  profits  and  advantages  thereof,  shall  be  deemed  personal 
estate,  and  not  of  the  nature  of  real  estete,  and  as  such  personal  estate  shall  be  trans* 
xnissible  accordingly."  By  the  30th  section  of  the  same  Act  the  corporation  were 
enabled,  in  certain  cases,  to  break  up  the  soil  and  pavement  of  the  streets,  &c.,  for  the 
purpose  of  laying  pipes,  &c. 

By  the  59  Geo.  3,  c.  20,  entitled,  "  An  Act  to  Alter  and  Enlarge  the  Powers 
of  the  Gas  Light  and  Coke  Company,  and  to  Amend  three  Acte  of  his  present 
Majesty  relating  to  the  said  Company,"  it  is  enacted,  that  from  and  after  the  passing  of 
that  Act,  the  said  Company  "  shall  be  and  continue  one  body  politic  and  corporate, 
by  their  said  name  of  the  Gas  light  and  Coke  Company,  for  the  purpose  of  producing 
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^d  supplying  inflammable  air  from  coal  and  other  subatanoea,  and  for  the  several  o&er 
purposes  in  the  said  recited  Acts  and  charter  mentioned,  and  by  that  name  shall  have 
perpetual  succession,  and  a  common  seal;  and  by  that  name  sIiaII  and  may  sue  and  be 
sued,  and  be  impleaded  at  law,  or  in  equity,  and  shall  and  may  prefer  and  prosecute 
any  bill  or  bills  of  indictment  against  any  person  or  persons  for  any  felony,  misde- 
meanor, or  other  offence  indictable  by  the  laws  of  this  realm,  and  to  purchase  and  hold 
any  lands,  with  the  houses,  buildings,  messuages,  tenements,  and  erections  thereon, 
for  the  purposes  of  the  said  recited  Acts  and  that  Act,  not  exceeding  the  extent  of  ten 
acres  in  the  whole,  without  incurring  or  being  liable  to  any  of  the  penalties  or  for- 
feitures of  the  Statutes  of  Mortmain,  or  of  any  other  law  or  statute  whatsoever ;  and 
also,  to  sell,  dispose  of,  or  exchange,  any  lands  so  purchased,  and  to  convey  the  same 
to  any  person  or  persons  purchasing  or  tGiking  the  same,  and  such  conveyances  shall  be 
good,  valid,  and  effectual  in  the  law  to  all  intents  and  purposes  whatsoever." 

By  4  Geo.  4,  c.  119,  entitled,  "  An  Act  to  Enlarge  the  Powers  of  the  Gras  Light  and 
Coke  Company,  and  to  Amend  several  Acts  passed  in  the  reign  of  his  late  Majesty, 
relating  to  the  said  Company,"  it  is  by  the  16th  section  enacted,  that  it  shall  be  law- 
ful "  for  all  bodies  politic,  corporate,  int.  who  are  or  shall  be  seised,  possessed  of,  or  in- 
terested in  any  lands,  tenements,  or  hereditaments,  or  any  part  thereof,  which  shall  be 
thought  necessary  by  the  said  company  of  proprietors  to  be  purchased  for  the  uses 
and  purposes  of  the  said  recited  Acts  and  that  Act,  to  treat,  contract,  and  agree 
with  the  said  company,  or  their  court  of  directors,  for  the  sale  thereof,  or  of 
any  part  thereof,  and  to  sell  and  convey  all  or  any  part  thereof,  and  all  estate,  right, 
title,  and  interest  whatsoever,  of,  in,  and  to  the  same,  to  the  said  company  and  their 
successors,  for  the  purposes  of  that  Act  and  the  said  recited  Acts ;  and  all  contracts, 
bairns,  sales,  and  conveyances,  which  shall  be  so  made  by  virtue  and  in  pursuance 
of  that  Act  and  the  said  recited  Acts,  shall,  without  any  fine  or  fines,  recovery  or 
recoveries,  or  other  conveyances  or  assurances  in  the  law  whatsoever,  and  witboat 
enrolment,  be  good,  valid,  and  effectual,  to  all  intents  and  purposes,"  &c.  There  then 
follow  several  sections  providing  for  the  application  and  disposition  of  the  purchase- 
money  in  certain  cases  ;  and  by  the  22nd  section  it  is  enacted,  "  that  upon  payment  of 
the  money,  &c.  all  the  estate,  right,  title,  interest,  use,  trust,  property,  claim,  and 
demand,  in  law  or  equity,  of  the  party  and  parties,  and  person  and  persons  respectively 
to  whom  or  for  whose  use  the  same  shall  be  paid,  in,  to,  and  out  of  such  lands,  tene- 
ments, and  hereditaments,  shall  vest  in  the  said  company,  and  their  successors,  for 
ever,  for  effecting  the  uses  and  purposes  of  that  Act." 

Russell  and  Glasse,  for  the  exception,  which  was  first  argued. 

Malins,  Welford,  Simpkinson,  Hubback,  Swanston,  Austen,  Wiffram,  and  Bagshaw, 
for  parties  in  the  same  interest. 

The  following  cases  were  cited  on  this  point: — March  v.  The  Attorney -General  (5 
Bea.  433)  ;  Collinson  v.  Pater  (2  Russ.  &  Myl.  344)  ;  Negus  v.  Coulter  (Amb.  367) ; 
Attorney 'General  v.  Giles  (before  Lord  Cottenham,  Shelford's  Law  of  Mortmain,  Ap- 
pendix) ;  Harrison  v.  Harrison  (1  Russ.  &  Myl.  71);  Knapp  v.  Williams  (4  Vcs. 
430,  n.)  ;  and  Bligh  v.  Brent  (2  Y.  &  C.  Exch.  Ca.  268). 

Twiss  and  Wray,  for  the  Attorney- General,  were  not  heard. 

TheVicE-CHANCELLOR. — ^This  qucstion  relates  to  shares  in  a  trading  corporation, 
constituted  and  regulated  by  a  variety  of  Acts  of  Parliament,  one  of  which  noakes  the 
corporation  perpetual,  and  by  one  or  more  of  which,  acquisitions  of  lands  in  fee  simple 
is  authorized.  Beyond  these  observations,  it  is  sufficient  to  refer  to  the  first  of  these 
Acts,  which  is  the  50  Geo.  3,  c.  163,  which  recites  that  "inflammable  air,  coke,  oil, 
tar,  pitch,  asphaltum,  ammoniacal  liquor,  and  essential  oil,  may  be  procured  from  coal, 
and  that  the  said  inflammable  air,  being  conveyed  by  means  of  pipes,  may  be  safely  and 
beneficially  used  for  lighting  public  streets,  &c. ;  and  that  the  introduction  of  the  said 
articles  into  general  use  would  be  greatly  beneficial  to  the  public,  and  that  the  produc- 
tion and  beneficial  use  of  such  articles  would  be  more  completely  and  speedily  effected,  if 
his  Majesty  should  constitute  and  declare  by  his  charter,  that  such  persons  as  should  he 
named  therein,  and  be  afterwards  duly  admitted,  for  the  purpose  of  producing  such 
articles  for  the  purposes  aforesaid,  should  be  one  body  politic  and  corporate,  under 
certain  limitations  to  be  prescribed,  and  that  such  powers  and  authorities  should  be 
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^ven  to  such  body  politic  and  corporate  as  could  not  be  granted  without  the  aid  of  Par- 
liament."  And  it  is  then  enacted,  that  in  case  his  Majesty,  by  charter  under  the  Great 
Seal  of  Great  Britain,  should  think  fit,  within  three  years  after  the  passing  of  that  Act, 
to  declare  and  grant  that  such  and  so  many  persons  as  .should  be  named  therein,  &c. 
[His  Honour  here  read  the  clause  inserted  above.]  The  object,  therefore,  is  to  produce 
inflammable  air,  coke,  oil,  tar,  pitch,  asphaltum,  ammoniacal  liquor,  and  essential 
on,  and  to  sell  and  dispose  of  them  under  such  conditions  as  are  expressed  in  the 
charter.  As  to  the  contracts  for  lighting  streets,  &c.,  they  may  or  may  not  exercise 
that  power.  Whether  making  use  of  the  power  or  not,  this  is  assuredly  a  trading 
corporation.  The  2nd  section  provides  that  it  shall  be  lawful  for  the  said  corpora- 
tion to  raise  and  contribute  among  themselves  a  capital  or  joint  stock,  to  be  applied  and 
used  in  establishing  and  carrying  on  the  undertaking  and  purposes  aforesaid,  not 
exceeding  the  sum  of  200,000/.  to  be  subscribed  in  shares  of  50/.  each.  The  5th 
section  provides  that  the  subscribers  shall  have  and  be  entitled  to  a  share  of  and  in  the 
said  capital  joint  stock  of  the  said  corporation,  in  proportion  to  the  moneys  contributed  ; 
and  by  a  subsequent  section  it  is  enacted  that  the  shares  are  to  be  deemed  personal 
estate.  I  observe  in  passing,  without  sayiiig  that  I  rely  upon  it,  that  by  the  terms  of 
the  section  it  is  provided  not  simply  that  the  shares  are  to  be  personal  estate ; 
it  contains  further  a  negative  clause,  "  and  not  of  the  nature  of  real  estate."  I  make 
tbat  remark  in  passing,  without  saying  I  rely  upon  those  words,  and  without  say- 
ing that  I  should  not  have  decided  this  case  as  I  do  if  they  had  not  been  here.  It  is  at 
present  sufficient  to  say  that  the  words  are  here,  and  form  an  important  portion  of  the 
section.  The  shares  thus  constituted,  then,  are  shares  of  a  joint  stock  to  be  raised  for 
trading  purposes,  and  the  profits  to  arise  from  the  trading  are  to  be  divided  among  the 
proprietors.  The  shares  then  can  only  be  connected  witJ^  land,  as  the  business  is  car- 
ried on  in  connection  with  the  earth,  as  all  business  to  a  greater  or  less  extent  must  be, 
and  also  with  real  property  to  be  purchased  by  the  corporation.  The  landed  property 
is  held  by  the  corporation  as  part  of  the  general  stock  which  is  to  produce  certain  pro- 
fits of  trade,  which,  when  produced,  are  to  be  divided.  Speaking  untechnically,  this 
votdd  be  as  foreign  to  the  idea  of  real  property  as  possible.  No  person  who  was  a 
large  holder  of  these  shares  would  be  spoken  of  as  a  great  landed  proprietor  ;  or,  in 
the  vulgar  phrase,  one  of  the  landed  aristocracy  of  the  country.  The  words  of  the 
Mortmain  Act  are,  "  any  lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting,  or  to  aflPect,  any  lands,"  &c. 
Now,  it  is  possible,  that  by  an  excessively  strict  and  far-fetched  interpretation  of  these 
words,  this  case  might  be  held  to  be  within  them.  The  question  is,  however,  whether, 
upon  a  just  and  rational  comparison  of  the  language  of  the  Act  with  the  intent  to  be 
collected  from  the  whole  Act,  or  otherwise,  these  are  words  properly  applicable  to  a 
case  of  this  description.  I  am  of  opinion  that  they  are  not.  Without  saying  that 
these  interests  may  be  within  the  term — which  I  can  scarcely  understand — "  pure  per- 
sonalty," I  am  of  opiiuon  that  they  are  not  interests  falling  within  a  just  interpretation 
(^the  Mortmain  Act. 

The  several  questions  upon  the  construction  of  the  will  and  codicils  were  then  pro- 
ceeded with,  and  were  argued  by  the  counsel  mentioned  above.  The  nature  of 
these  questions  will  sufficiently  appear  from  the  Vice- Chancellor's  judgment. 

The  following  were  the  cases  cited : — Williams  v.  Kershaw  (5  CI.  &  Fin.  Ill  n.)  ; 
Baker  v.  Sutton  (1  Keen,  224) ;  Broum  v.  Yeale  (7  Ves.  50,  n.)  ;  Kendall  v.  Grainger 
(5  Bea.  300)  ;  Scale  v.  Seal  (1  P.  W.  290)  ;  Mitfordy.  Reynolds  (7  Jurist,  3)  ;  Cope  v. 
Wilmot  (Rolls,  B.  A.  288,  March  3, 1771) ;  Walsh  v.  Gladstone  (7  Jurist.  1143)  ;  and 
French  v.  Davidson  (3  Madd.  396). 

The  Vics-Chancbllor. — Subject  to  the  question  as  to  the  construction  and  effect 
of  the  directions  contained  with  regard  to  the  reservation  and  the  qualified  accumula- 
tion of  10/.  per  cent,  on  the  income,  to  which  I  shall  presently  advert,  the  construction 
of  the  testator's  testamentary  instruments,  in  the  respects  which  have  been  the  subject 
of  argument,  appears  to  me  to  be  thus  :  the  first  question  arises  upon  the  disposition  of 
the  income  of  a  moiety  to  the  eldest  sons  of  the  two  sisters.  It  has  been  properly 
stated,  as  I  understand  it,  by  Mr.  Twiss,  that  an  absolute  gift  of  the  annual  income  is 
tti  absolute  gift  of  the  body,  or  subject,  from  whence  the  income  arises.    The  testator. 
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after  dividing  bis  estate  (wfaiok,  as  I  undentaiid,  iadudes  cooMdenuble  pei«oiia1  estito> 
but  does  not  indude  any  EngHsb  zeal  estate),  directs  it  to  be  divided  into  two  eqsal 
parts,  in  these  terms  :•— "  One  of  these  I  direct  to  be  divided  into  two  e^nsl  ptrti; 
also,  the  first  of  these  latter,  or  the  fourth  part  of  the  net  annnal  income  nmuaaaof^ 
after  deducting  the  aforesaid  10/.  per  cent.»  shall  be  paid  in  quarteilj  payments  to  die 
eldest  son  of  my  eldest  sister  Elizabeth  (Mrs.  Thomson),  who  shall  add  tiie  nssM  ef 
G^y  to  his  own ;  and,  on  his  decease,  the  quarterly  payment  of  his  annuity  shift 
be  paid  to  his  heir-at-law;  and  failing  the  latter  by  deadi,  so  on  in  Mke  manner « 
long  as  there  shall  be  an  heir."  The  use  of  the  word  "  annuity,"  and  the  direction  for 
quarterly  pa3rments,  may  be  diaregarded.  It  seems  to  me  that,  accoiding  to  the  tns 
construction  of  this  instrument,  this  is  a  sufficiently  plam  gift  of  a  fourth  part  of  dis 
property  absolutely  to  the  eldest  son  of  Mrs.  ThcMnson.  I  think  it  is  net  a  life  estate: 
I  think  the  words  "  heir-at-law,"  and  the  words  *'  so  on  in  like  manner  as  k»g  n 
l&ere  shall  be  an  heir,"  ought  to  be  treated  as  mere  words  of  limitation,  and  as  a  mot 
qualification  of  the  notion  oi  an  absolute  interest.  There  is  no  question  as  to  tfas 
person  filling  the  character  of  the  eldest  son  of  the  eldest  sister,  that  the  person  wk» 
was  that  eldest  son  when  the  will  was  made  continued  to  be  so  at  the  teetator's  death, 
and  survived  him.  Wilii  regard  to  another  half  of  the  moiety,  he  says  :  '*  And  ths 
second  of  these  fourth  parts  of  the  net  annual  income  shall,  in  like  manner,  be  paid  to 
the  eldest  son  of  my  youngest  sister  Margaret  (Mrs.  Allan),  and  on  his  decease,  to  hii 
heir-at-law;  and  failing  the  latter  by  dea&,  so  on  in  like  manner  as  long  as  there  shai 
be  an  heir-at-law ;"  the  same  observation  applies  to  that,  subject  to  the  question  d 
the  ascertainment  of  the  person.  It  appears  that  the  person  who  was  the  eldest  sod  of 
Mrs.  Allan,  at  the  time  the  will  was  made,  died  in  the  testator's  lifetime,  a  hadidor. 
I  understand  that  she  had  a  second  son  when  the  will  was  made,  bnt  who  was  tfas 
eldest  surviving  son,  and  who  was  also  her  heir  apparent  at  the  time  of  the  testator^! 
death.  It  is  not  necessary  for  me  to  say  what  I  might  have  thought  right  (if  I  knov 
what  I  should  have  thought  right),  supposing  the  last  codicil,  and  the  admitted  fact  to 
be  taken  in  connection  with  it,  had  not  existed.  It  is,  however,  an  admitted  faet,  thit 
the  person  who  was  then  the  eldest  son  of  Mrs.  Allan  died  before  the  codicil  of  the 
15th  June,  1839,  and  it  is  admitted,  that  when  the  testator  made  the  codicil  of  die 
15th  June,  1839,  he  knew  of  the  death.  It  must  be  entered  in  the  decree,  that  the 
fact  is  admitted  by  all  parties.  The  testator,  then,  making  this  codicil  after  the  deadi, 
and  with  a  knowledge  of  the  death,  expresses  himsdf  thus : — "  They  shall  divide  and 
distribute  equally,  share  and  share  alike,  the  said  sum  among  all  the  childrea  then 
being  of  my  sisters  Elizabeth  Thomson  and  Margaret  Allan,  with  the  exception  of  the 
two  provided  for  in  the  paragraph  or  clause  7."  That  is,  tiie  paragraph  or  danae 
which  provides  for  the  two  eldest  sons ;  and  this  is  a  dedaration,  therefore,  that  when  he 
made  the  codicil  he  considered  two  as  provided  for.  Gsnaidering,  th»:efcire,  that  strte 
of  things,  I  am  of  opinion  that  the  eldest  surviving  son  of  Mrs.  Allan  became  entidsi, 
without  giving  any  opinion  (if,  as  I  said  before,  I  know  m3rself  what  I  should  haie 
thought),  if  that  state  of  things  had  not  existed.  With  regard  to  this  share*  cooeistiD^ 
as  it  does,  altogether  of  povonaky,  as  he  survived  the  testator  a  day  or  two,  it  beeaoie 
part  of  his  personal  estate,  and  of  course  belongs  to  his  administratziz.  The  testator 
then  comes  to  the  other  half,  he  says: — ^"The  other  remaining  half  of  Ae  said  net 
income  I  direct  to  be  disposed  in  the  foUowing  manner."  I  am  told  the  1-8  meaos 
section  1,  clause  8  ;  all  partiee  agree  in  so  r^resenting  it.  He  says :  '*  Hie  sum  d 
50/.  steriittg  (more  or  less)  shall  be  annually  distributed  in  a  weekly  allowanoa  of 
bread  among  twdve  poor  old  persons  residing  in  the  parish  of  Dunse,  vnth  soaie  oecap 
aional  donations  to  them  and  to  others."  I  entertain  great  doubt  as  to  what  1  sbouU 
have  thought  of  this  bequest,  but  for  the  direction  on  the  same  subject  contained  iothe 
testamentary  paper  marked  B,  both  with  regard  to  the  expression  '*  more  or  lew," 
coupled  with  the  fiict  that  the  quantity  of  hr^d  is  not  mentioned,  and  coupled,  alao, 
with  the  foct  that  the  occasional  donations  are  not  only  to  the  twelve  poor  M  peisona. 
but  to  them  and  to  others,  not  describing  those  others.  I  am  relieved,  however,  from 
a  question  which  might  have  had  considerable  difficulty  about  it,  and  which  I  might 
have  heen  under  the  necessity  of  deciding  in  a  manner  that,  as  far  as  I  could  properljr 
entertain  a  wish,  I  might  not  have  wished*  by  the  jMrovision  contained  on  the  same 


mbjcel  in  iSb»  teateoMUtefy  paper  nnikad  B»  in  which  he  speaks  c^  the  subject  thus  : 
"Tbe  Bread  Charity.-- With  reftevenee  to  the  first  of  the  three  purposes  fbr  which  die 
teooad  half  of  the  income  is  set  apart  in  the  will,  after  deductihg  10/.  per  cent,  from 
the  whole*  let  at  least  two  sixpenny  loaves  [which  I  read  '  let  two  sixpenny  loaves'] 
be  given  every  we^."     It  appears  originally  to  have  stood  "  twelve,"  the  number 
nendoned  in  tiie  will,  which  I  suppose  is  a/ac-Wmt/e  copy ;  he  has  struck  through  that 
and  substituted  "  to  sixteen  old  persons."     "  The  population  of  Dunse  parish  is  pretty 
equally  divided  into  four  religious  classes ;  those  of  the  Established  Kirk,  or  Church ; 
those  of  the  Antiburgher  persuasion  ;  those  of  the  Burgher  persuasion ;  and  those  of 
the  Relief;  perhaps,  therefore,  the  present  mode  of  selection  will  be  the  preferable, 
each  minister  to  nominate  four.     On  the  annual  return  of  my  birthday,  which  is  the 
nth  of  July,  when  this  doth  not  happen  to  be  a  Sunday,  and  when  it  does,  let  Monday 
he  substituted,  each  of  these  sixteen  persons  is  to  receive,  about  noon,  at  the  mausoleum, 
unless  the  day  should  be  rainy"— and  I  state  here  in  passing,  I  consider  this  to  be  quite 
immaterial;  it  is  a  mere  recommendation  as  to  place,  that  though  there  should  not  be 
this  thing,  which  he  calls  a  mausoleum,  the  gift  would  not  therefore  ieol ;  but  if  there 
should  be  no  such  thing,  the  gift  should  be  at  some  other  convenient  spot.     I  think 
the  place  not  of  the  substance  of  the  gift,  and  altogether  immaterial,  though  to  be 
attended  to  if  there  should  be  this  tomb  place—**'  a  shilling  loaf,  a  pound  of  meat  (beef 
or  mutton),  a  pound  of  butter,  a  pound  of  cheese,  and  a  Scottish  pint  of  beer,  with 
half-a-crown  in  money.     If  the  minister  on  the  trust,  or  any  of  the  others  whom  he 
may  appoint,  should  be  disposed  to  say  a  few  words  on  the  subject,  it  may  be  useful." 
That  is  matter  of  recommendation,  to  which  I  dare  say  the  ministers  respectively  will 
attend,  as  far  as  tliey  think  fit.     Upon  the  whole,  therefore,  I  think,  as  to  this,  the 
deckration  must  be,  that  the  construction  of  the  two  clauses  must  be  taken  together^ 
and  that  the  effect  of  the  two  taken  together  is,  to  direct,  that,  with  five-fourteenths  of 
a  moiety  of  his  clear  residuary  estate  (I  think  five- fourteenths  is  the  proportion),  or  as 
much  of  the  five-fourteenth  parts  as  should  be  necessary  for  the  purpose,  provision 
^uld  be   made  in  perpetuity  for  the  weekly  gift  or  disposition  of  the  two   six- 
penny loaves  to  each  of  the  sixteen  poor  old  persons.   I  think  the  will  authorizes 
the  insertion  of  the  word  "poor"  there,  although  only  applicable  to  twelve  poor 
old  persons  described  in  the  paper  B;    and,  also,  for  the  provision  in  perpetuity 
of  this  gift  to  be  made  on  the  birthday  at  the  mausoleum,  if  it  should  be  erected, 
or  if  not,  at  some  odier  convenient   plaee.      I  shall,  therefore,  declare  that  to  be 
the  construction  of  it,  and  that,  according  to  the  law  of  England,   such  a  gift 
vould  be  good  and  effectual ;  and  I  must  refer  it  to  the  Master  to  consider  whether 
such  a  gift  ean,  according  to  the  law  of  Scotland,  be  carried  into  efiect  according  to 
the  construction  I  have  ascribed  to  it ;  and  if  it  can,  then  let  the  Master  consider  and 
report  as  to  the  best  and  most  convenient  mode  of  carrying  it  into  effect,  and,  in  doing 
so,  let  him  consider  whether  the  testator's  intention  in  that  respect  will  or  will  not  best 
he  carried  into  effect  by  appointing  trustees  in  Scotland,  to  receive  the  fund  which  is  to 
provide  this  annual  income,  and  to  have  the  charge  of  it,  with  a  provision  for  their 
perpetual  continuance  ;  and,  in  doing  so,  let  him  have  regard  to  the  law  of  Scotland. 
That,  I  think,  will  provide  for  every  thing  necessary  with  regard  to  the  Bread  Charity. 
The  reason  why  I  say  five-fourteenths  is,  because  there  are  two  fifties  and  the  forty, 
and  the  surplus,  besides  the  two  fifties  and  the  forty,  is  a  mere  accident,  which  may  or 
may  not  exist.     The  expression  is,  "  more  or  less."     The  intention  is  positive  that 
tiiere  should  be  this  bread  and  meat,  and  other  assistance  which  is  described  in  the  tes- 
tamentary paper  B,  and  therefore,  if  it  should  exceed  fifty,  provided  it  should  be  neces- 
sary to  exceed  that  sum  in  order  to  obtain  these  things  which  the  testamentary  paper 
marked  B  requires,  I  think  it  must  be  so.     There  is  50/.  a-year  to  the  Bread  Charity, 
50/.  a-year  to  the  literary  man,  and  40/.  a-year.  The  two  fives  and  the  four  make  four- 
teen, and  all  the  surplus  beyond  it  therefore,  I  think,  to  the  extent  of  five-fourteenths 
of  a  moiety,  although  more  than  50/.  should  be  required,  yet  within  the  limits  of  five- 
fourteenths  of  the  moiety,  this  quantity  of  bread,  meat  (beef  or  mutton),  beer,  cheese, 
and  butter,  and  half-a-crown,  must  be  provided  for.     The  next  provision  is,  "  A  sum 
not  exceeding  50/.  a-year  shall  be  paid  in  quarterly  payments  to  a  literary  man,  prefer- 
aUy  not  less  than  forty  years  of  age ;  this  man  shall  be  selected  by  the  aforesaid 
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'cnutees,  and  the  annuity  shall  be  eontinixed  to  him  for  life,  unless  the  trastees  shall 
find  reason,  firom  his  unfit  and  improper  conduct,  to  discontinue  him."  Now,  snpposinf 
the  words  "  not  exceeding"  out  of  the  case,  a  difference  might  possibly  have  arisen 
upon  this  clause,  if  it  were  rested  upon  the  question,  whether  this  is  or  is  not  in  the 
nature  of  what,  by  the  English  law,  is  considered  a  charity  ;  it  might  possibly  have 
been  a  difiicult  question,  upon  which  I  say  nothing.  Upon  that  question,  however,  I 
think  substantial  assistance  is  afforded  by  the  testamentary  paper  marked  B,  for  he 
begins  thus  : — "  The  Literary  Man.— This  gentleman  must  have  the  votes  of  four,  at 
least,  of  the  five  trustees,  to  render  his  election  good ;  he  is  to  receive  the  annuity  as 
long  as  he  deserves  it  by  his  good  conduct,  but  no  longer.  It  is  fair  to  require  tiie 
votes  also  of  four,  at  least,  also,  to  remove  him.  He  should  preferably  be  at  least  forty 
years  of  age,  but  he  must  be  a  believer  in  Christianity.  This  is  an  indispensable 
qualification.  As  to  the  sect  to  which  he  may  belong,  that  is  a  matter  of  inferior  con- 
sideration; but  it  will  be  better,  in  every  point  of  view,  that  he  should  be  a  Protestant, 
and  let  him  be  so.  Perhaps  it  may  be  more  desirable  that  he  should  be,  at  least  nominally, 
a  member  of  either  of  our  two  established  churches"  (by  which  I  suppose  he  means 
England  and  ScotUmd).  "  He  should  be  moderate,  and  not  a  high-flyer.  The  trastees 
are  perfectly  capable  of  making  a  due  selection,  and  I  say  nothing  further  as  to  qualifi- 
cation." Then  comes  that  by  which,  in  my  opinion,  the  character  of  charity,  as  that  'n 
understood  by  the  English  law,  if  it  were  not  given  to  it  before,  is  given  to  it  now. 
"  My  object  is  to  give  assistance  to  a  worthy  literary  man,  who  hath  not  been  suc- 
cessful in  his  career,"  (I  read  that  as.  a  delicate  expression  of  reduced  circumstances, 
speaking  of  a  person  of  education  in  a  certain  position  in  society,  whether  acquired  by 
its  best  mode,  or  by  education,  or  otherwise),  "  and  as  &r  as  possible  to  enable 
him  to  assist  in  extending  the  knowledge  of  those  doctrines  in  the  various 
branches  of  literature  to  which  I  have  turned  my  attention  and  pen,  in  order 
to  ascertain  what  appeared  to  be  truth,  and  to  teach  it  to  those,  who  would 
listen.  Should  any  of  the  manuscripts  be  published,  if  the  gentleman  can  be 
useful,  he  should  preferably  be  employed,  and  receive  a  fair  reward  for  his  care  and 
trouble.  In  those  cases  (should  any  such  occvffjT  in  which  the  subject  is  out  of  his 
line,  the  trustees,  of  coiurse,  will  use  their  discretion  in  employing  some  other  literary 
gentleman,  and  reward  him  liberally,  according  to  circumstances.  This  is  in  the  spirit 
of  the  literary  part  of  the  fund,  the  object  of  which  is  to  give  what  little  assistance  it 
will  afford  to  deserving  literary  men  who  have  not  been  very  successful."  Now,  my 
opinion  is,  that,  supposing  a  certain  quantity  of  property  devoted  to  this  purpose,  it  is 
the  establishment  of  that  which  the  law  of  England  would  consider  a  charity,  a 
public  purpose  falling  within  the  definition  of  the  expression  "  charitable  purposes," 
and  would  accordingly  give  effect  to  it.  Understanding  as  I  do  that  it  is  admitted  that 
the  doctrines  to  be  found  in  the  testator's  writings,  published  and  unpublished,  contain 
nothing  irreligious,  illeg^,  or  immoral  (I  understand  that  to  be  admitted  on  all  hands), 
therefore  that  admission  must  be  inserted  in  the  decree,  with  the  admission  of  the 
knowledge,  on  the  part  of  the  testator,  of  the  death  of  his  nephew  when  he  made  his 
codicil.  It  must  be  admitted  that  the  testator's  writings,  published  or  unpublished, 
do  not  contain  any  doctrines  of  an  irreligious,  illeg^,  or  immoral  nature  or  tendency. 
That  being  so,  I  have  no  doubt  this  is  a  legal  disposition  according  to  the  law  of  Eng- 
land. Then  the  question  turns  upon  the  words  "  not  exceeding,"  and  I  confess  a 
portion  of  the  argument  has  been  such,  that  I  suppose  I  ought  to  lay  blame  to  myself 
for  entertaining  doubt  about  it.  I  think,  but  for  that  case  decided  in  1771, 1  should 
have  felt  a  very  great  doubt  indeed  whether,  these  trustees  having  disclaimed  and 
declined  to  act,  there  was  a  gift  of  any  thing ;  whether  there  was  a  certain  subject  here 
devoted  to  this  charity.  But  that  case  having  been  decided  in  the  year  1771, 1  gladly 
avail  myself  of  the  precedent,  and  therefore  hold  this  to  be  good  to  the  extent  of  50/. 
a-year,  supposing  neither  atheism,  blasphemy,  indecency,  sedition,  nor  any  other 
incitement  to  crime  be  found  in  these  works ;  and  with  regard  to  this,  also,  upon  the 
condition  of  what  shall  appear  to  be  the  contents  of  these  papers,  I  shall  declare  that, 
subject  to  this  condition,  it  was  valid  according  to  the  law  of  England ;  and  I  shall 
declare,  upon  the  whole  of  the  testator's  testamentary  instruments  taken  together,  that 
it  was  his  intention  that  this  charity  should  be  established  in  Scotland.    Then  refier  it 
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Id  the  Matter,  as  with  regard  to  the  other,  to  inquire  whether,  by  the  law  of  Soot- 
land,  such  an  institution  can  lawfully  be  eataUiahed  there ;  and  then,  also,  refer  it  to 
the  Master,  in  the  same  language  as  applied  to  the  Bread  Charity,  to  consider  what 
would  be  the  best  mode  of  carrying  it  into  effect.  Inquire  whether  there  should  be 
trustees,  with  provision  for  their  perpetual^succession,  and  in  what  way,  and  to  have 
regard  to  the  law  of  Scotland.  Then  refer,  mutatis  mutandis,  in  the  same  way  as  was 
done  with  regard  to  the  others.  To  the  questions,  what  doctrines  those  writings  may 
contain,  of  course  I  can  do  nothmg,  as  I  am  of  opinion  that  this  literary  man  is  to 
-assist  in  the  maintenance  and  proAiulgation  of  the  particular  doctrines  contained  in  his 
writings.  I  can  do  nothing  Without  knowing  that  those  writings  are  inncyi^nt.  I  think 
'  tiiat  exhausts  every  point,  but  I  cannot  direct  particular  doctrines  to  be  promulgated 
without  knowing  what  they  are.  As  to  the  40/.  a-year  that  is  to  be  given  in  medals 
for  the  best  essays,  I  have  no  doubt  that  that  also  would  be  valid  according  to  the 
law  of  England.  That  is  an  institution  meant  to  take  effect  in  Scotland,  and  must 
have  effect  given  it  in  Scotland,  if  the  law  of  that  country  will  allow  it.  Then  the 
same  inquiries,  mutatis  mutandis,  with  regard  to  that  as  with  regard  to  the  rest,  which 
I  need  not  repeat.  The  next  question  is  9^  to  the  residue,  if  any.  "  The  remainder 
of  the  said  hcdf  (if  any)  shall  be  given  in  occasional  sums  to  deserving  literary  men,  or 
to  meet  expenses  connected  with  my  manuscript  works."    Now,  if  the  words  "  de- 

I  serving  literary  men"  import  what  we  call  here  a  charitable  intention,  and  if  the  pro- 
fits of  the  manuscript  works  were  also  devoted  to  what  we  call  charitable  purposes* 

I  perhaps  there  might  be  no  difficulty ;  but  the  provision  made  by  him  respecting  the 
produce  of  his  manuscript  works  devotes  a  portion  of  them  to  purposes  not  charitable, 
hat  to  the  benefit  of  members  of  his  family,  and,  as  the  gift  is  alternatively,  "  to 
deserving  literary  men,  or  to  meet  expenses  connected  with  my  manuscript  works ;" 
and  as  the  trustees  do  not  act,  and  as  it  is  plain  they  were  not  intended  to  take  bene- 
ficially,  I  am  of  opinion  that  this  clause,  namely,  the  section  No.  4,  in  page  8,  wholly 
iaSh  ;  that  whatsoever  it  b  which  was  intended  to  be  given  under  these  words  goes  as 
in  case  of  an  intestacy.  Therefore,  subject  to  50/*  a-year,  if  it  can  be  given  to  the 
liteary  man,  the  40/.  a-year  for  the  essays,  the  prizes,  and  a  provision  out  of  the  five- 
fourteenths  for  the  Bread  Charity,  the  residue  of  this  moiety  will,  in  my  opinion,  go  as 
in  the  case  of  intestacy.  Then  comes  next  in  order  the  provision  as  to  the  10/.  per 
-cent.,  and  I  have  been  throu^^hout  of  opinion,  and  I  remain  of  opinion,  that  there  is  a 
mere  expression  of  intentioiiYiow  the  property  absolutely  given  is  to  be  employed  by 

I  the  person  to  whom  it  is  absdiutely  given,  which,  if  there  be  nothing  more  in  it,  is  an 
effectual  expression  of  intention.    I  am  of  opinion,  therefore,  that  no  partial  intestacy 

•*  as  created  by  this  direction  in  the  will  as  to  10/.  per  cent,  upon  his  income,  but  that  the 
direction  is  to  be  treated  as  simply  void,  and  therefore  that  the  dispositions  as  to  the 
hulk  of  his  property,  under  the  deduction  of  10/.  per  cent.,  are  applicable  to  the  whole 
of  his  property,  without  a  dedi^on  of  10/.  per  cent.  The  next  question  is  as  to  the 
landed  property  in  Scotiand,  a  portion  of  which  he  has  directed  to  be  employed  for  a 
particular  purpose,  and  of  which  the  whole,  or  a  moiety,  descends,  as  it  is  understood, 
^^n  persons  taking  benefits  under  this  will.  It  must  be  first  inquired  by  the  Master, 
whether,  by  the  testamentary  papers  before  the  Court,  or  any  or  either  of  them,  the 
landed  property  in  Scotiand,  or  any  part  of  it,  is  affected  by  the  law  of  Scotiand,  and  in 
what  manner ;  and  let  the  Master  inquire  upon  whom,  subject  or  not  subject  to 
Ihose  dispositions,  the  landed  property  in  Scotiand  descended  at  his  death ;  and  let 
the  Master  inquire  whether,  according  to  the  law  of  Scotland,  the  directions  contained 
in  his  will  as  to  the  mausoleum  and  epitaph  can  be  carried  into  effect ;  and  let  the 
Master  inquire  whether  those  provisions  would  have  been  legal  if  contained  in  an 
instrument  so  executed  and  periected  as  is  required  by  the  law  of  Scotiand,  for  affect- 
ing landed  property  in  Scotland.  It  may  possibly  be  my  duty  to  make  provisions,  as  I 
have  already  said,  for  the  erection  of  this  tomb.  I  have  mentioned  an  inquiry  as  to  the 
persons  upon  whom  this  descended.  I  may  find  the  means  of  having  his  ashes  trans- 
ported into  Scotiand,  where,  beyond  all  question,  they  ought  to  be.  Now  these  are 
the  heads  of  every  tldng  I  have  to  decide.  The  Master  must  also  inquire  what  ought 
to  be  done  with  respect  to  the  manuscripts. 
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July  16,  1844. 
Chaslbb   Ma&tik,   the  Younger,  and  William  Thackbb,        -         •     Flaintift 

AND 

Robert  Mauohav,  The  Master,  Wardbns,  and  Freemen  and  Commovaltt  of 
the  Mystery  of  Vintners,  of  the  City  of  London,  commonly  called  the  Vinthem* 
Company,  Olive  Babnbt,  Widow,  Sarah  Mansfield,  tiie  Younger,  Ann  Wood- 
gate,  Mary  Anderson,  Richard  Cavbndish,  Gboboe  Whitehead  Thackke, 
William  Nelson  Thacker,  the  said  George  Whitehead  Thackbr  and  Wil- 
liam Nelson  Thacker  being  infants,  by  William  Davis  Francis,  their  guar- 
dian, and  Joseph  Nelson,  Elizabeth  Pringlb,  Michael  Muldaby,  and  Sopbia 
Ann,  his  Wife,  and  Sarah  Mansfield,  the  Elder,  the  Right  Honourable  Hbnet 
Lord  Lanodalb,  and  her  Majesty's  Attorney- General,     -         -  Defendants: 

AND 

Charles  Martin,  the  Younger,  and  William  Thackbr,     .        .         -  Plaintifiis, 

AND 

Sarah  Mansfield,  the  Younger,      .......  Defendant 

By  Original  Bill  and  Bill  of  Revivor,  (a) 
WUl — UneertahUy^^Bemoteneu — Direction  for  aeeunwlatitm — Bequutfbr  ekaritin — Cy  prii. 

Clause  qffotfeiiure  in  ease  qf  asrignmeni  of  m  interest  under  the  wiU—AB9ignmeni  dy  huoheti 
legatee. 

When  the  charitable  obfecte  qf  a  teetator'e  bounty  are  clearly  pointed  out^  but  the  manner  in  wkiek 
he  directs  those  objects  to  take  cannot  be  carried  into  ^ect,  either  because  it  vmdd  be  incimsistett 
with  the  policy  of  the  law,  or  inconvenient  as  it  relates  to  the  purposes  intended,  the  Court  viB 
not  allow  the  general  intention  qfthe  testator  to  be  entirely  frustrated,  however  absurds  but  wAr 
the  cy  pr^s  doctrine  willy  if  necessary ,  sacrifice  his  particular  for  the  sake  of  upholding  hisgenerel 
intention  f  and  will  endtunour  as  far  as  possible*to  give  ^ect  to  the  latter  by  directing  the  Master 
to  settle  a  scheme. 

Where  the  testator  has  inserted  a  clause  (^forfeiture  tn  coMe  qf  assignment,  and  one  qf  the  anmutmU 
under  the  unll  petitioned  the  Court  for  the  Relief  of  Insolvent  Debtors,  offering  to  vest  the  wkols 
of  his  property  in  the  provisional  assignee,  included  in  his  schedule  annexed  to  his  petitum  tbe 
annuity  in  question,  whether  that  might  be  considered  so  far  a  voluntary  assignment  as  to  bring 
the  annuity  within  the  intended  prohibition  and  consequent  f off eiture — Q««re. 

SAMUEL  BUTLER,  being  possessed  of  considerable  personal  estate,  by  bis  niE 
bearing  date  the  13th  day  of  May,  1821,  directed  that  all  his  property  not 
consisting  of  money  should  be  converted  into  cash,  and  after  payment  of  his  debts, 
&c.,  be  invested  by  his  executors  in  his  (the  testator's)  name,  in  tiie  Three  per  Cent 
Consols,  for  ever ;  or  in  case  of  redemption  of  the  same,  in  such  other  public  stocks  or 
funds,  or  in  the  purchase  of  any  freehold  land,  as  to  his  executors  or  trust  (trustees) 
thereinafter  named  should  appear  most  eligible ;  the  annual  interest  thereof  to  be  dis- 
posed of  in  the  first  place  to  certain  annuitants  therein  named,  with  a  direction  tiist 
as  they  might  drop  off,  their  respective  annuities  should  be  added  to  his  estate,  U> 
accumulate  for  the  express  purpose  as  thereafter  specified.  The  testator  then  stated 
that  although  he  had  mentioned,  as  above,  all  his  property  to  be  invested  in  the  puWi<? 
funds,  yet  if  his  trustees  should  think  it  more  advisable,  which  he  was  very  mndl 
disposed  to  think  and  recommend,  to  lay  out  his  disposable  property  in  eligible  fre^ 
hold  land  or  lands,  or  good  freehold  tenements,  houses,  or  warehouses  and  wharfs,  ia 
the  city  of  London  or  elsewhere,  as  good  opportunities  might  offer  from  time  to  tim«r 
or  at  his  death,  he  thereby  willed  that  it  might  be  so ;  and  at  all  future  times,  when- 
ever  his  trustees  might  approve  of  so  doing,  for  an  increasing  and  lasting  benefit  to 
the  purpose  intended.  ITie  testator  then  goes  on  in  the  following  words : — "  Secondly* 
I  now  come  to  the  plan  of  my  great  desire,  which  is  to  establish  a  sinking  fond,  ta 
begin  with  a  net  income  of  600/.  per  annum ;  and  in  case  I  should  not  leave  so  much 
at  my  death,  my  will  and  desire  is,  whatever  sum  I  may  leave  at  my  decease  in  the 
care  of  my  trusts  (query,  trustees?),  that  every  half-year's  dividend  may  be  added  to 
the  amount  of  principal,  until  it  arrives  at  the  net  income  of  600/.  per  annum,  and 
(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister-at-law. 
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inth  that  sum  to  begin  my  proposed  mnking  establiahment.    I  should  then  hope  thac 

every  five  yean'  receipt  of  income  so  managed  would  produce  an  increase  of  income  of 

150/.  per  annum,  and  my  will  and  desire  is  &at  every  such  increase  of  income,  say  150/. 

per  ammm,  be  appropriated  in  the  care  of  my  trust  as  I  shall  hereafter  specify,  for  the 

benefits  of  the  parish  charity  schoob  of  this  country,  in  the  following  order,  viz.  :— 

the  first  school  I  will  and  desire  may  receive  the  b^efit  is  St.  Ann's,  at  Limehouse» 

that  being  the  parish  in  which  I  was  bom ;  the  second  school  I  will  and  desire  may 

receive  the  benefit  is  St.  Paul's,  Covent- garden,  out  of  respect  to  the  memory  of  my 

namesake,  the  author  of  '  Hudibras,'  whose  bones  lie  mouldering  in  that  church-yard ; 

tlie  third  school  is  St.  Mary's,  at  Sandwich,  in  the  county  of  Kent,  out  of  love  and 

duty  to  my  mother,  whose  remuns  were  deposited  in  that  church,  and  where  ther^  is 

a  stone  with  her  name  thereon  to  commemorate  that  event;   the  fourth  school  is 

St.  Paul's,  at  Shadwell ;  the  fifth  school  is  St.  Dunstan's,  at  Stepney ;  the  sixth  school 

is  St,  John's,  at  Wapping ;  the  seventh  school  is  St  Katharine's,  near  the  Tower  of 

London;  the  eighth  school  is  St.  Mary's,  at  Whitechapel;  the  ninth  school  is  St. 

Matthew's,  at  Bethnal-green ;  the  tenth  school  is  St.  Leonard's,  at  Shoreditch ;  the 

eleventh  school  is  Christchurch,  at  Spitalfields ;  the  twelfth  school  is  St.  Botolph,  at 

Bishopgate ;  the  thirteenth  school  is  St.Botolph'8,  Aldgate.    Having  as  above  described, 

for  my  worthy  trust,  the  order  in  which  I  will  may  be  adopted  as  to  the  different 

parish  schools,  as  far  as  the  Old  City-gate,  Aldgate,  and  with  this  motto,  '  be  just, 

and  fear  not,'  I  leave  it  to  them  my  trust  to  fix,  appoint,  and  establish  in  regular 

rotation  the  remaining  parish  charity-schoolB,  taking  always  the  nearest  parish  to  the 

last  establishment ;  and  if  any  difference  of  opinion  at  any  future  time  should  occur, 

I  will  and  desire  that  it  may  be  decided  by  the  ground  being  faithfully  measured,  so 

that  the  nearest  to  the  last  establishment  may  be  always  appointed.    Thirdly.  I  now 

eome  to  the  appropriation  of  the  property  intended  for  each  parish  charity-school, 

beginning  with  St.  Ann's,  at  Limehouse,  that  being  the  parish  in  which  I  first  drew 

my  breath,  and  my  will  and  desire  are,  every  year,  on  the  day  commonly  known  by  the 

name  of  Old  May-day,  which  was  my  birthday,  the  master  of  the  said  school  is  to 

be  requested  impartially  to  select  twelve  of  his  pupils,  who  are  most  conspicuous  for 

the  excellence  of  their  moral  character  and  abilities,  and  for  writing  the  best  hands,  and 

with  their  written  pieces  or  specimens  of  their  other  performances  to  present  the  said 

twelve  boys  to  the  churchwardens  of  St.  Ann's,  Limehouse,  who  are  to  be  requested 

to  permit  [admit]  the  twelve  boys  into  the  vestry-room  of  the  said  parish  church,  or 

at  the  communion-table,  if  it  may  be  considered  no  impropriety  of  the  making  use  of 

that  sacred  table  for  the  purpose,  and  in  their  presence  to  draw  lots  from  twelve 

tickets,  and  the  tickets  upon  which  is  written  the  prize  to  determinate  the  fortunate 

boy  who  is  thereby  to  be  entitled  to  100/.  sterling  money,  free  from  all  charges,  and 

the  same  is  to  be  invested  in  the  Three  per  Cent.  Consols,  or  in  freehold  land  or  lands, 

in  the  care  of  my  worthy  trust,  as  I  shall  hereafter  mention,  until  the  fortunate  boy 

becomes  of  the  age  of  twenty-one  years,  and  then  to  be  received  by  him,  with  the 

accumulated  interest  thereon ;  but  in  case  of  his  death  before  he  becomes  of  the  age 

of  twenty-one  years,  or  in  case  he  should  prove  or  turn  out  an  undeserving  boy,  of  an 

unprincipled  character,  and  proved  such  to  the  satisfaction  of  my  trust,  in  either  of 

those  cases  the  same  to  revert  to  the  stock  in  the  funds,  for  the  further  benefit  and 

improvement  of  the  sinking  fund  intended  for  other  charity  parish  schools,  or  to  be 

l^ven  away  in  bread,  coals,  and  serviceable  clothing  to  the  poor  of  the  parish  that 

tiie  boy  belonged  to,  as  my  trust  may  approve,  it  being  my  will  and  desire  that  only 

the  diligent,  sober,  good,  and  industrious  young  man  should  have  100/.  sterling,  with 

the  interest,  whatever  it  may  produce,  to  begin  the  world  with,  that  he,  who  by  the 

fostering  hand  of  society  being  thus  encouraged,  may  have  a  chance  to  prove  himself, 

by  God's  blessing,  a  worthy  member  thereof.    And  my  will  and  desire  are,  that  every 

year,  on  the  day  commonly  called  or  known  by  the  name  of  Old  May-day,  or  on  the 

Sunday  nearest  thereto,  a  charity-sermon  be  preached  at  St.  Ann's,  Lomehouse,  by  an 

able  clergyman  to  be  employed  by  the  wardens  of  the  said  church,  and  1  request  that 

my  executors  or  my  worthy  trust  will  obtain  the  concurrence  of  the  said  churchwardens 

for  this  purpose,  and  appropriated  [appropriate]  from  my  property  the  sum  of  3/.,  to 

be  psud  to  such  clergyman  as  a  remuneration  for  his  extraordinary  trouble  on  the  occa- 
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sion ;  and  I  further  will  and  desire  that  10/.  sterling  of  my  property  be  annually  ap- 
propriated to  the  establishing  a  library  for  the  benefit  of  the  school — that  is  to  say, 
to  be  laid  out  from  time  to  time  in  the  purchasing  of  such  books  as  the  wardens  of 
the  church,  with  the  concurrence  of  the  rector  of  the  parish,  as  also  with  the  approba- 
tion of  my  trust,  may  approve ;  but  to  the  twelve  boys  who  draw  the  tickets  or  lots,  I 
will  and  request  the  favour  of  each  of  them  being  presented  (as  my  gift)  with  two 
books,  id  est,  '  The  Fasts  and  Festivals  of  the  Church  of  England,'  by  Robert  Nelson,  and 
the  book  '  Seneca's  Morals,'  and  which  I  beg  may  be  given  to  each  boy,  as  from 
those  books  I  have  myself  derived  much  benefit  and  improvement,  and  I  therefore 
earnestly  solicit  that  the  two  books  may  be  given  to  each  of  the  twelve  poor  parish 
charity-boys  by  the  wardens  of  the  church  or  the  clergyman,  after  the  sermon,  so  that 
each  boy  may  have  something  in  his  possession  to  remember  the  day,  and  I  humbly 
request  the  favour  of  the  clergyman  to  examine  them  in  their  catechism,  or  in  any 
form  of  instruction  that  he  may  think  best ;  and  I  further  will  and  bequeath  that  ZL 
of  my  property  be  annually  appropriated  by  the  wardens  of  each  parish  that  may  be 
established  as  before  specified,  for  the  following  purposes,  id  est,  to  those  parish 
churches  that  have  a  set  of  bells,  I  reqoeat  that  21,  may  be  given,  on  the  day  of  the 
boys'  drawing  the  tickets,  to  the  ringers,  as  an  encouragment  to  them  to  give  a  specimen 
of  their  best  performances  in  the  art  of  bell-ringing — of  course,  to  those  parishes  that 
have  no  bells,  such  as  Limehouse,  this  bequest  is  void — and  to  those  churches  that  have 
a  flag,  I  request  1/.  may  be  given  to  the  wardens  or  to  their  sexton  or  servants  of  the 
parish,  whose  duty  it  may  be  when  ordered  to  hoist  the  flag,  as  a  remuneration  for 
their  trouble ;  but,  of  course,  to  those  parishes  who  have  neither  a  set  of  bells  or  a 
flag,  these  bequests  are  void.  Having  as  above  disposed  of  116/.  of  the  150/.  intended 
annually  to  benefit  such  parish  charity-schools  in  rotation,  there  remains  34/.  yet  to 
be  disposed  of,  and  my  will  and  desire  is  that  9/.  sterling  be  annually  appropriated  to 
the  above-mentioned  property,  and  given  to  the  clerk  for  the  time  being  of  the  com- 
pany in  whose  trust  I  shall  repose  the  care  of  this  my  charity,  for  the  extraordinary 
trouble  he  may  have  in  managing  the  business,  and  the  remaining  sum  of  25/.  sterling 
my  will  and  desire  is  it  may  be  appropriated  to  the  following  purpose,  id  est,  for 
placing  the  poor  boys  out  to  trades,  and  that  not  less  than  5/.  nor  more  than  10/., 
which  I  leave  to  my  worthy  trust,  to  their  discretion,  to  be  given  by  them  with  each  haj 
as  an  apprentice-fee  to  some  honest,  discreet,  sober,  well-disposed,  and  good  tradesman, 
that  may  offer  to  take  the  boy  or  boys  belonging  to  the  parish  school,  to  learn  his  art 
or  trade ;  and  with  leaving  the  rest  in  the  hands  of  Almighty  Ood,  I  have  only  to 
implore  his  blessing  or  blessings  upon  this  my  feeble  endeavour,  and  to  grant  it  may 
prove  to  his  glory.  Amen,  amen.  Having  finished  the  mode  1  wish  may  be  adopted 
after  my  death,  the  property  it  may  please  Almighty  God  to  place  in  my  care,  it  novr 
remains  with  me  to  appoint  my  executors  and  my  trust  to  this  my  will  and  testa- 
ment ;  and  therefore,  fourthly,  I  appoint  and  nominate  the  following  gentiemen  my 
executors  to  this  my  will :  my  friend*  Charles  Martin,  at  this  time  clerk  to  the  Wor- 
shipful Company  of  Vintners,  of  the  city  of  London ;  and  Mr.  William  Thacker,  gen- 
tleman, of  No.  4,  Coleman-street ;  and  Mr.  William  Walker,  gentleman,  of  No.  29^^ 
Saville-place,  Mile  End-road ;  and  for  the  care  and  trouble  they  may  have  in  the 
execution  thereof,  I  request  the  favour  of  each  of  them  to  accept  a  silver-covered  cap 
or  silver  tankard,  whichever  they  may  approve  best,  quite  plain,  with  the  arms  of 
my  family  engraved,  and  the  motto,  *  God  be  my  guide ;'  and  each  cup  to  be  of  th& 
value  of  12/.  sterling,  to  be  paid  out  of  my  estate,  and  I  request  they  may  be  preserved 
in  their  families  for  ever,  as  a  memento  of  my  friendship  and  esteem ;  and,  lastly^ 
when  my  executors  have  duly  and  faithfully  executed  my  will,  according  to  my  written 
instructions  and  desire,  in  the  best  possible  manner,  my  will  and  desire  is  that  the 
same,  id  est,  all  the  property,  both  rend  and  personal,  belonging  to  me  at  my  death,  or 
can  or  may  be  entitled  unto,  may  be  assigned,  made  over,  and  transferred  by  them  (my 
executors)  to  the  Master  and  Wardens  and  Brothers  and  Sisters  of  the  Guild  or  Frater- 
nity of  the  Right  Worshipful  Company  of  Vintners,  of  the  city  of  London,  to  them 
the  said  cbmpady,  by  whatever  title  or  name  they  do  now,  or  may  hereafter,  or  bare 
ever  held  in  their  corporate  name,  to  the  end  that  the  same  may  be  applied  by  them 
to  the  fleveral  charitable  purposes  herein-before  directed  or  appointed;  and  wishing  to 
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eiprees  my  regard  to  the  Society  and  Company  of  Vintners,  and  for  the  trouble  they 
may  ha?e  in  this  business,  for  which  I  humbly  crave  their  indulgence  and  pardon,  and 
trust  it  will  be  readily  granted  by  them,  from  their  seeing'  the  desire  I  have  for  the 
public  good ;  my  will  and  desire  is  therefore  that  the  first  time  an  establishment  is 
accomplished,  which  will  be  and  I  have  fixed  to  St.  Ann's,  Limehouse,  tliat  the  next 
year's  income  in  succession,  say  600/.  sterling,  be  appointed  as  a  bonus  to  the  Com- 
pany of  Vintners,  of  the  city  of  London,  in  manner  and  form  following,  id  eat,  to  be 
laid  out  in  the  purchase  of  three  handsome  gold-covered  cups,  with  fiie  arms  of  my 
iJEunily  engraved  on  each«  id  est,  or  on  a  Chevron  sable,  between  three  semi-lions  pas- 
sants,  gaidants,  gules  crowned ;  of  the  first  three  covered  cups  or  crest,  a  nag's-head 
argent,  quarterly  by  a  motto,  '  God  be  my  guide,'  and  each  cup  to  be  of  the  value  of 
120/.  sterling  or  thereabouts,  and  also  a  handsome  gold-covered  tankard  of  the  value 
of  240/.  sterling,  with  the  before-mentioned  arms,  crests,  and  motto  handsomely  en- 
graved thereon;  and  I  will  and  request  tUb  same  may  be  used  by  them  on  their 
master's  day  annually,  one  of  the  cups  to  be  drunk  out  of  by  the  Master  and  the- 
other  two  by  the  Wardens ;  and  if  they  please  they  may  drink  health,  prosperity,  and 
happiness  to  the  family  of  Butlers  througkt^  world;  and,  further,  to  keep  up  the 
spirit  of  the  thing,  my  will  and  desire  is  that  every  five  years  of  a  jubilee,  one  year's 
dividend,  say  600/.  sterling,  be  appropriated  and  laid  out  in  the  purchase  of  plate,, 
eitiier  of  gold  or  silver,  as  the  Master  and  the  Wardens  of  the  Vintners'  Company  at 
that  time  may  approve  to  order,  for  the  express  use  and  benefit  of  the  said  Company 
of  Vintnem,  to  be  used  by  them  on  the  Master's  day  annually ;  and,  I  further  wish, 
that  they  would  honour  me  by  inviting,  on  the  day  of  the  jubilee  dinner,  the  Earl 
Gaslier  or  the  Earl  of  Carrick,  or  both,  so  long  as  those  titles  remain  in  the  family  name 
of  Butler,  as  to  those  families  I  have  reason  to  think  I  may  be  aUied." 

Hie  said  testator  afterwards,  on  the  ISth  day  of  May,  1824,  made  a  codicO  to  hi» 
win,  which  was  duly  signed  and  published  by  him,  as  follows  :•— "  Codicil  to  my  will. 
Whereas  I  have  made  my  last  will  and  testament,  under  date  of  the  13th  day  of  May^ 
in  the  year  1821.  Be  it  known,  that  I  have  thought  proper  to  make  the  following 
additions  and  alterations  thereto ;  that  is  to  say,  upon  more  mature  reflection,  and  re- 
considering the  great  object  of  my  before- written  will,  the  ultimate  tendency  of  which 
being  to  serve  the  poor  charity  boys  of  my  country,  I  am  thus  induced  in  this  my 
codicil  to  appoint  to  my  already  chosen  respectable  trusts.  Lord  Gifford,  Master  of 
the  RoUs,  and  in  case  of  his  death  before  I  die,  the  Master  of  the  Rolls  of  the  High 
Court  of  Chancery  for  the  time  being,  and  so  to  continue  in  trust  with  the  Master, 
Wardens,  and  Court  of  Assistants  of  the  Worshipful  Company  of  Vintners  of  the  City  of 
London  for  ever;  in  hopes,  if  ever  my  said  will  should  take  effect,  that  the  one  may  add 
power  and  benefit  to  the  other  in  the  operation  so  contended.  And  to  this  my  codicil,  toi 
prevent  any  confusion  after  my  death,  I  have  this  day,  the  1 3th  of  May,  in  the  year  1 824, 
sabscribed  my  name  and  affixed  my  seal  in  the  presence  of  the  undersigned  witnesses.*'' 

The  testator  afterwards,  on  the  13th  day  of  May,  1829,  made  a  second  codicil  to  his 
aaid  will,  as  follows  : — "  Second  codicil  to  my  will.  Whereas  in  my  will  under  date  of 
the  13th  day  of  May,  1821,  I  have  appointed  Charles  Martin,  at  that  time  clerk  of  the 
Vintners'  Company,  for  whom  I  had  a  great  esteem,  one  of  my  executors,  but  in  con« 
sequence  of  what  has  occurred  since  that  time,  I  h&ve  and  do  deem  it  proper,  by  thi» 
codicil,  to  annul  that  executorship,  and  in  lieu  thereof,  do  will,  direct,  and  appoint 
his  son,  Charles  Martin,  the  younger,  at  this  time  clerk  of  the  Vintners'  Company,  to 
he  in  every  respect  one  of  my  executors  to  that  will,  as  I  had  formerly  appointed 
his  father ;  and  in  case  of  his  death  or  resignation  of  his  clerkship  to  the  Vintners' 
Company  before  my  decease,  in  that  case  1  do  will,  desire,  and  appoint  whoever  may 
occupy  that  situation,  viz.  derk  to  the  Vintners'  Company,  to  be  one  of  my  executors, 
m  every  respect  as  I  have  directed  in  my  will,  bearing  date  as  above  specified ;  and  in 
tins  codicil,  I  will  and  bequeath  to  my  relation,  Sarah  Mansell,  spinster,  residing 
with  her  mother  at  No.  28,  Tarlton  Street,  in  the  parish  of  St  George,  East,  an 
annuity  of  20/.  yearly,  during  her  life,  to  be  paid  her  in  half-yearly  payments." 

The  testator  then  noade  a  third  oodidl  to  his  will,  bearing  date  the  13th  day  of  May, 
1884,  subetitating  other  legatees  and  annuitants  in  the  room  of  some  who  had  died  in 
the  meantime. 
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*The  testator  afterwards,  on  the  13th  of  May*  1836»  made  a  fooitii  codicil  to  hk  nid 
will,  as  follows :— "  As  it  has  pleased  the  Almighty  Father  to  remoTC  from  this  woiid 
of  affliction  my  relations,  Elizabeth  Thacker  and  Catherine  Thacker«  one  hamg  died 
on  the  12th  of  February,  and  the  other  on  the  24th  of  February,  1836,  to  each^of 
whom  I  had  left  an  annuity  of  30/.  during  their  natural  lives,  and  as  it  is  my  will  sad 
desire  to  prove  my  esteem  to  that  family,'!  therefore  will  and  desire  to  leave,  dttriog 
the  life  of  William  Thacker,  the  husband  of  the  late  Elizabeth  Thacker,  the  sum  of 
60/.  a  year,  to  be  paid  him  in  half-yearly  payments^  commencing  from  the  day  of  my 
death,  and  at  his  death  to  be  continued  to  his  two  sons,  George  Whitehead  Thadur 
and  William  Nelson  Thacker ;  that  is  to  say,  to  each  of  them  during  their  natanl 
lives,  30/.  a  year,  to  be  paid  them  in  half-yearly  payments,  say  15/.  every  six  months, 
commencing  from  the  death  of  their  father,  WiUiam  Thacker^  as  above  mentioned ;  sad 
at  their  respective  death,  the  principal  and  interest  to  revert  to  my  general  stocks,  for 
the  express  purpose  as  specified  in  my  wiH,  bearing  date  the  13th  day  of  M&y,  1821; 
and  wishing  health  and  happiness  to  all  from  whom  I  have  experienced  kindness,  I  sesl 
and  subscribe  my  name  to  the  above,  which  is  in  my  own  handwridng,  the  13th  di^ 
of  May,  1836." 

By  a  fifth  codicil  to  his  will,  the  testator  begged  it  might  be  understood  and  ranemo 
bered,  that  his  will  and  desire  was,  that  in  case  any  of  his  annuitants  riiould  attempt 
to  sell  or  dispose  of  their  interest  in  his  annuities  to  them,  which  he  wished  only  for 
their  peculiar  and  particular  benefit,  from  that  moment  his  bequest  to  them  was  to 
terminate  for  ever,  and  the  principal  and  interest  was  to  revert  to  the  general  fvad,  m 
i^pecified  in  his  said  will. 

The  testator  died  on  the  15th  of  May,  1837,  and  the  present  suit  was  instituted  for 
the  purpose  of  carrying  out  the  trusts  of  the  will  under  the  direction  of  the  Court.  It 
appeared  by  the  Master's  report,  that  the  testator's  property  amounted  to  about  8,000/., 
and  the  various  annuities  charged  by  the  will  and  codicils  upon  that  fund  amounted  ts 

iroo/. 

William  Thacker,  in  1840,  presented  his  petition  to  the  Court  for  the  Relief  of 
Insolvent  Debtors,  stating  that  he  was  willing  that  the  whole  of  his  real  and  personal 
estate  and  effects  should  be  vested  in  the  provisional  assignee,  and  in  his  achedale  he 
had  included  the  before-mentioned  annuity  of  60/. 

The  cause  now  came  on  for  further  directions. 

Stuart,  for  the  trustees  and  an  insolvent  annuitant. 

Cooper,  for  next  of  kin.-*-We  contend  that  the  will  is  void  for  uncertainty.  The 
accumulation  for  ^ye  years  at  600/.  per  annum  would  produce  3,000/.,  whidi  would 
yield  an  income  of  150/.  a  year.  This  is  all  that  he  bequeaths,  and  there  is  nothing 
given  in  the  meantime  to  the  charity-schools,  except  for  the  "  fortunate  boy«"  whoa 
the  testator  mentions.  In  the  codicil  of  the  ISth  of  May,  1824,  Lord  Langdale  ii 
interested  ;  but  it  is  impossible  to  say  what  the  testator  meant  in  the  earlier  part  of  his 
will  to  give  to  the  charities,  although  something  is  said  about  prizes  and  apprentice 
fees.  No  accumulation  is  directed  until  after  the  death  of  the  annuitants,  wjho  woakL 
in  all  probability,  survive  the  testator  upwards  of  twenty  years.  The  property  maf 
consist  of  8,000/. ;  the  annuities  together  amount  to  200/.  per  annum,  leaving  a  surplw 
of  69/.  a  year,  so  that  it  is  perfectly  clear  that  nothing  was  intended  to  be  given  till 
600/.  pet  annum  should  be  realized ;  for  he  says,  that  his  great  desire  is,  that  whatever 
sum  he  may  leave  at  his  decease  in  the  care  of  his  trustees,  that  every  half-year's 
dividend  may  be  added  to  the  amount  of  principal,  till  it  arrives  at  the  net  income  of 
600/.  per  annum,  and  with  that  sum  to  begin  his  proposed  establishment ;  and  that  hs 
then  (»lculated  that  every  five  years'  receipt  of  income  so  managed  would  produce  an 
income  of  150/.  per  annum.  This  was  to  arise  out  of  an  accumulation  of  600/.  a  year 
for  five  years.  After  the  testator  has  disposed  of  the  charity-schools,  the  prizes,  and  the 
peal  of  bells,  &c.,  then  something  is  made  by  way  of  a  provision  for  m  annual  sermon, 
the  parish  clerk,  &c.  [The  Vicb-Chancxllor.-— I  observe  he  does  not  say  who  shall 
pay  the  expenses  of  the  two  books.]  No.  Then  again  the  singular  piece  of  vanity* 
as  to  the  gold  cups  which  were  to  be  given  to  the  Company,  could  not  take  place 
until  the  ^icome  of  600/.  per  annum  was  realized ;  again,  with  reference  to  the  jubilee^  t 
more  absurd  piece  of  posthumous  vanity  in  an  obscure  individual  never  existed.    Then 
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k  no  gift  to  die  charitable  puipose^,  supporing  the  accnmuktioa  roid.  A  great 
imoertainty  runs  tiirougbont  the  wUI,  bat  more  especially  as  to  the  charitE^le  purposes. 
Having  directed  that  his  property  should  be  converted  into  cash,  and  his  debts  and 
iiineral  expenses  paid,  he  proceeds  to  give  to  the  Company  of  Vintners  to  **  hold  for 
the  cbsritable  purposes  before  mentioned/'  Then  there  is  a  clear  accumulation 
directed,  because  there  is  no  fund  which  at  present  would  realize  600/.  a  year,  even 
snpposing  the  annuitants  (some  of  whom  are  in  the  prime  of  life)  were  now  all  dead. 
There  is  no  instance  in  which  the  Court  has  dispensed  with  a  condition.  Certainly, 
charities  are  favoured,  but  not  in  derogation  of  a  condition.  This  condition  respects  a 
period  beyond  twenty-one  years,  during  which  the  property  is  to  accumulate.  (Webh 
T.  Webb,  2  Bea.  493;  Attorney- General  v.  Fitzherbert,  in  Vice- Chancellor  Wigram's 
Court.)  As  to  the  forfeiture  of  the  annuity  by  the  insolvent  annuitant,  that  point 
VBs  decided  in  Brandon  v.  Aston  (2  Yo.  &  Col.  24) ;  and  a  more  recent  one  still  in 
Ppn  V.  Lockyer  (12  Sim.  394). 

Lloyd,  on  the  same  side. — As  to  the  claim  of  the  assignees  of  the  insolvent  annuitant, 
there  is  not  only  a  forfeiture  of  the  annuitant's  interest,  but  a  gift  over ;  for  where  a 
testator  has  directed  a  forfeiture  in  a  legacy  in  case  of  an  assignment,  and  the  legatee 
docs  a  voluntary  act,  such  as  presenting  a  petition  to  the  Insolvent  Debtors'  Courts 
this  act,  not  being  in  invitum  or  compulsory,  shall  amount  to  forfeiture. 

According  to  the  Master's  report,  the  amount  of  the  testator's  property,  out  of 
which  his  magnificent  donations  were  to  arise,  consisted  of  8,800/.  stock,  which  would 
yield  269/.  a  year,  out  of  which  the  testator  gives  200/.  per  annum  for  aimuities.  "  I 
now,"  says  he,  "  come  to  the  plan  of  my  great  desire."  But  what  is  the  amount  of 
fhe  fund  for  the  intended  purposes  ?  only  69/.  a  year ;  but  the  testator,  before  the  thing 
starts  at  all,  begins  his  charities  with  600/.  per  annum.  Thus  the  present  residue 
must  go  on  accumulating  till  it  amounts  to  about  20,000/.  stock.  Now,  a  sum  to 
double  itself  at  4  per  cent,  would  take  about  eighteen  years ;  at  3  per  cent.,  about 
twenty-one  or  twenty-two  years.  The  accumulation  must  commence  at  his  death. 
Bierefore,  at  least  twenty-two  or  twenty-three  years  must  expire  before  a  capital  is 
sufficient  to  realize  600/.  a  year ;  then  there  is  a  further  accumulation  directed,  until 
out  of  such  accumulated  fdnd  a  further  income  of  150/.  is  realized  at  5  per  cent., 
which  adds  another  period  of  five  years ;  so  that,  altogether,  there  is  a  period  of  nearly 
tiiirty  years  before  a  single  sixpence  can  be  devoted  to  the  purposes  pointed  out  by  the 
testator.  But  the  accumulations  do  not  even  stop  here;  there  is  a  further  and  perpetual 
accumulation,  for  the  testator  never  disposes  of  a  single  shilling  of  the  accumulated 
fund,  but  he  directs  only  the  income  of  his  income  to  be  appropriated  to  the  purposes 
of  charity.  If  a  testator,  therefore,  only  gives  the  income  of  his  income  and  not  the 
corpus,  it  would  transgress  the  beneficial  policy  of  the  law.  There  is  a  necessity  for 
parties  to  shew  the  period  when  the  accumulation  shall  cease.  The  life  or  lives  in 
hemg  are  the  annuitants.  Now,  it  is  quite  within  the  range  of  possibility,  that  all  of 
them  should  die  within  one  year  of  tiie  testator's  death.  But  as  the  accumulation 
must  go  on  for  twenty-eight  or  twenty-nine  years  from  the  testator's  death,  it  is 
within  the  mischief  pointed  out  by  the  Thelluson  Act,  and  to  remedy  which,  that 
Act  was  passed,  (a)  The  whole  scheme  of  charity  is  founded  upon  a  legal  impossibility. 

(^  This  AetmwoocMioBed  bythefar'ftuned  will  giwitor,  Mttler,  denwr,  or  testator,  or  dnriiig  tk# 

of  Mr.  TheUusoD,  wherviQ  he  directed  his  property  miQority  or  respective  mioGrities  of  any  person  or 

to  iccomnlste  for  a  great  extent  of  time,  bat  which,  persons  who  shaU  be  living,  or  in  ventre  ta  mere,  at 

M  fer  as  it  directed  aa  aeeamniatioo  dvvliiff  the  Uvet  the  time  of  the  death  of  sach  grantor,  devisor,  or 

sf  Us  ehildren,  was  dedared  to  be  valid.  (jrAeUiitoii  testator,  or  daring  the  minority  or  respective  minori«> 

V.  Woodford^  4  Ves.  227 ;  confirmed  on  appeal  to  ties  only  of  any  person  or  persons,  who  under  the 

the  Hoose  of  Lords,  11  Yes.  112.)    After  this  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other 

liSliialiire  tbonght  fit  to  inlrrfere ;  aseordlnriy,  the  assaranees  directing  snoh  aecamolatioas,  would  fbr 

39  &  40  Geo.  3,  e.  98»  was  passed,  wliioh  direeted,  the  time  being,  if  of  full  age,  be  entitled  ante  the 

"That  no  person  or  persons  shall,  after  the  passing  rents,  issaes,  and  profits,  or  the  interest,  dividends, 

<f  this  Aet,  by  any  deed  or  deeds,  surrender  or  sur-  or  annual  produce  so  directed  to  be  accumulated  ; 

Radecs,  will,  codicil,  or  otherwise  soever,  settle  or  and  in  every  case  where  any  accumnlatioa  shall  be 

Aipoie  of  any  real  or  persooal  property,  so  and  in  directed  otherwise  then  as  i^oresaid,  such  direction 

nch  manner  that  the  rents,  issues,  profits,  or  pro-  shaU  be  null  and  void,  and  the  rents,  issues,  profits^ 

'oce  thereof  shall  be  wholly  or  partially  accumu-  and  produce  of  such  property  so  direeted  to  be  ac* 

htcd  for  any  longer  term  than  Hie  life  or  lives  of  cumulated,  shaU,  so  loov  as  the  same  shall  be 

any  such  grantor  or  grantors,  settler  or  settlers,  or  directed  to  be  accumulated,  contrary  to  the  provi- 

tke  term  of  twenty-one  years  from  the  death  of  such  sions  of  this  Act,  go  to,  and  be  reedved  by,  sndi 
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It  is  void  for  uneertamtjr,  and  also  under  tiie  above-meatioiied  Act  There  are  t«» 
limitations  against  accumulations  of  this  natnre»  the  one  lesal,  and  the  other  statutable; 
and  if  the  gift  can  by  any  means  transgress  the  law,  it  is  uom  tftiat  drcumstanoe  yoiL 
(6  Jurist,  721 ;  Cwtis  v.  Lukin,  5  Bea.) 

Romilly,  for  the  Master  of  the  Rolls*  said  that  his  lordship  was  perfectly  willing  to 
exercise  the  charity,  if  decreed  to  do  so ;  that  if  the  testator  had  given  his  property  for 
charitable  purposes,  the  Court  will  direct  a  scheme  either  for  the  particular  charity,  or 
by  the  cy  pr^  doctrine  ;  and  where  there  are  trustees  inteqxMed,  &e  Attomey-Genecil 
is  not  a  necessary  party,  but  otherwise  he  will  act  under  the  sign  manuaL  It  is  ad- 
mitted that  the  trust,  as  it  stands,  cannot  be  carried  into  effect ;  but  the  mere  tying  up 
capital  does  not  vitiate  a  trust.  The  question  is,  whether  the  testator  has  not  devoted 
the  whole  of  his  income,  although  he  uses  an  inaccurate  expression,  viz.  "  a  sinking 
fund."  There  is  an  express  direction  vrith  regard  to  the  charity-schools  of  the  countj, 
and  the  gift  of  the  fund  is  good,  although  an  accumulation  is  directed,  after  which  the 
trust  is  express.  His  object  was  evidently  to  dispose  of  the  whole  of  his  fund  for  the 
benefit  of  the  charities,  for  he  expressly  gives  the  whole  to  the  Vintners'  Company. 
He  has  stated  the  gen«!id  object  of  the  trust,  t.  e.  the  poor  children  of  this  country. 
The  time  appointed  for  the  commencement  of  his  purpose  was  not  when  the  last  accu- 
mulation shall  be  made,  but  immediately  after  the  debts  shall  be  discharged,  (Attor- 
ney "General  v.  Bishop  of  Chester,  1  Bro.  C.  C.  444.)  The  Courts  are  more  liberal  as 
to  limitations  in  chanties  than  as  between  individuals.  There  are  two  questions:  the 
first  is  as  to  the  general  charity ;  secondly,  as  to  the  particular  charity.  {Attonuff' 
General  v.  Ironmongers'  Company,  1  Car.  &  P.  208.) 

Daniel,  on  the  same  side,  cited  1  vol.  Jar.  on  Wills,  pp.  216,  217,  where  all  the 
oases  are  collected  as  to  when  the  Courts  will  carry  out  a  charity.  [Vzcb-Chav- 
cxLLOB. — In  Moggridge  v.  Thaekwett,  7  Ves.  69,  13  Ves.  416,  the  cases  are  mentioned 
by  Lord  Eldon.] 

Jarvis,  for  the  Vintners'  Company. 

Stuart  and  Heathfield  submitted,  on  behalf  of  the  insolvent  annuitant,  that  he 
having  voluntarily  petitioned  under  the  Insolvent  Debtors'  Act,  his  willingness  to 
assign  could  not  of  itself  be  called  an  assignment,  and  therefore  did  not  bring  him 
within  the  scope  of  the  testator's  clause  of  forfeiture,  notwithstanding  it  was  contended 
by  the  next  of  kin  that  he  had  forfeited  his  annuity  under  the  will;  that  the  vesting 
order  is  only  available  to  pass  the  annuitant's  own  property  and  effects,  and  not  another's 
{property,  t.  e.  that  of  the  testator. (a) 

Spence,  for  Maugham,  an  executor  and  trustee. 

Wray,  on  behalf  of  the  Attorney- General. — ^We  admit  that  in  the  case  of  remote- 
ness, where  there  is  a  limitation  alter  a  remote  period,  such  limitation  is  void ;  bat 
where  a  testator,  as  in  the  present  case,  assumes  to  give  an  amount  to  a  greater  extent 
than  what  his  property  will  of  itself  warrant  at  the  time  of  his  death,  the  Court  will  not 
bring  this  into  the  class  of  cases  which  deal  of  remoteness.  But  supposing  the  testator 
intended  an  accumulation  of  his  property  till  it  amounts  to  the  required  sum,  he  maj 
have  been  deceived  in  his  expectations,  and  may  have  anticipated  other  property  suffi- 
cient to  answer  the  purposes  which  he  has  pointed  out  in  his  will.  Remoteness  moat 
be  shewn  upon  the  face  of  the  will,  for  however  absurd  that  intention  may  be,  the 
Court  will  not  refuse  to  carry  out  those  intentions  as  far  as  it  can,  notwithstanding 
the  amount  may  not  have  been  that  which  was  contemplated.  The  Court  will  not 
entirely  frustrate  the  testator's  views,  although  he  may  in  his  bequests  have  fiar  ex- 
ceeded the  amount  of  his  property.  [Vice-Chance llor. — Upon  the  supposition  that 
the  machinery  is  good,  there  has  been  no  argument  to  shew  that  the  charities  are 
void.]  Suppose  it  cannot  be  carried  into  effect  in  the  manner  pointed  out,  it  ftdls  into 
the  residue  which  is  given  to  the  Vintners'  Company.  [Vics-Chancxi.i.ob.-— The 
question  is,  whether  the  testator  has  not,  upon  the  hce  of  the  will,  manifested  an  inten- 


penoA  or  peraonf ,  as  would  have  been  eatltled  t.  Vert,  9  Vet.  127 ;  Liwfrfaa  ▼•  Jiwiow,  12  Yo* 

thereto  if  each  aoeunolatioo  had  not  beea   dl-  295.) 

raetad.*'    But  it  has  pvopeily  beea  determlaed  that        (a)  The  plaintiff,  Thaeker,  afterwards  abaadoaed 

a  disMsitioa  for  aa  aeenwnUtion  for  a  longer  his  dain  to  the  aannity,  and  Mr.  Wray,  for  the 

period  than  the  Aet  allows  Is  Tslid  for  the  term  Attomej-Gcneral,  maUng  no  tA^eddon,   be  was 

aDowed,  and  only  void  for  the  eiccss.     {Gr^kt  allowed  his  ooits,  aa  between  solicitor  aad  dieat. 
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fm  tedcTott  the  whole  coipiM  of  hb  property  far  tfacie  diaritable  parpogcs.]  Thewhok 
aignment  on  the  other  side  is  this,  that  because  the  amount  of  property  is  not  sufficient, 
die  olgectB  of  the  testator's  bounty  must  fail  altogether. 

Vicb-Chancbllob. — ^The  genml  impression  on  my  mind  is»  that  although  the  par- 
ticular mode  which  the  testator  has  pointed  out  cannot  take  effect  literally,  nor  the 
disposition  of  his  property  in  behalf  of  the  schools  to  take  in  succession  be  carried  out 
according  to  his  own  views,  yet  there  is  Tirtually  a  clear  intention  to  benefit  the 
sefaoola,  which  precludes  the  next  of  kin  from  taking  any  share  of  the  property.  Now, 
where  there  is  a  general  intention  declared  for  objects  of  a  charity,  which  is  not  disputed 
in  the  present  instance,  the  particular  mode  in  which  the  benefit  is  directed  to  take 
effect  amounts  to  nothing,  by  which  I  mean  it  has  nothing  to  do  with  the  question 
whether  the  devotion  for  charitable  purposes  shall  take  place  or  not ;  but  the  main 
question  will  be  this,  viz.  whether  it  cannot  be  carried  out  by  means  of  some  other 
scheme,  whatever  may  be  the  physical  difficulties  with  which  the  Court  has  to  contend 
in  so  doing.  The  testator  evidently  mtended  the  charity  boys  to  receive  the  benefit 
of  his  bequests;  they  cannot  do  so  in  the  way  indicated  by  him,  therefore  the  Court 
will  endeavour  to  effectuate  the  general  intention  as  fiur  as  it  can. 

Declare  that  the  hequegt  in  favour  of  the  charity  i»  a  good  and  valid  bequest. 
Befer  it  to  the  Master  to  settle  a  scheme.  Dismiss  the  bill  as  against  the 
assignee  and  the  insolvent  annuitant,  also  the  next  of  kin,  who  are  to  have  their 
costs  as  between  solicitor  and  client,  (a) 
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NwembtT  21,  December  5,  1842.— Jontfary  29, 1844. 

Olxvxe  v.  Latham  and  oTBxas.  (b) 

JUkti^JUle^Pleading  a  modu9^Evidenee-^C9§i^eney  ^f  wUness^lssue'^Perpeiusl  etirs/*— 

Endowment. 

When  ike  title  to  ike  pereeption  qf  tithes  hy  e  perpetual  curate  has  been  eubsiamiialfy  made  put  bp 
doeumentarp  eoidenee,  and  aequieseeuee  in  such  title  on  the  part  qf  the  impropriate  rector  end  the 
perUkionere  /or  a  ionp  period  hae  beenprovedt  the  Court  will  not  direei  an  issue,  merely  because 
it  cenmot  reeoneUe  oil  the  documents  adduced  in  support  of  the  perpetual  curate* $  title. 

^  mcieni  endowment  wiU  he  presumed  in  favour  qf  the  perpetual  curate,  from  the  circumstances 
usder  which  the  tithes  claimed  by  him  hose  been  long  ei^oyed  by  his  predeceesors. 

Tfn  Court  will  not  decree  conclusively  et  once  in  favour  qf  a  modus  against  the  incumbent,  without 
en  issue,  where  there  are  tome  inconsistencies  in  the  evidence,  although  it  deems  that  such  modus  has 
ieen  established  by  the  evidence, 

TU  drfence  to  a  bill  for  tithes  by  the  perpetual  curate  qf  B,  that  a  modus  is  payable  to  the 
impropriate  rector  or  owner  for  the  time  being  qfthe  tithes,  was  held  to  be  a  good  plea  qfa  modus 
in  point  qfform. 

The  26th  and  27th  sections  of  the  Z  if  A  Wm.  4,  c.  42,  which  remove  the  obfection  to  witnesses  upon 
tie  ground  qf  interest  in  certain  cases,  do  not  apply  to  courts  of  equity;  therefore,  the  evidence 
qf  a  landowner  to  support  a  modus,  by  which,  should  it  be  established,  his  own  kmd  would  be 
rtUevedfrom  tithes,  if  admissible  at  law,  is  not  admissible  in  equity. 

IN  this  case  there  were  appeals  from  the  decision  of  Vice-Chancellor  Knight  Bruoe» 
by  both  the  plaintiff  and  the  defendants.  The  grounds  of  those  appeals  are 
so  fully  stated  in  his  lordship's  judgment,  that  it  is  deemed  unnecessary  to  re-state 
them.  An  objection,  taken  before  the  Vice-Chancellor,  to  the  admission  of  the 
evidence  of  J.  Aston,  a  landowner  of  the  parish,  which  was  ofiered  to  establish  the 
noduB  alleged  to  be  payable  in  lieu  of  tidies  of  milk  and  calves,  and  to  prove  that  a 

(a)  Thb  WM  by  amagemcnt  of  the  partiei,  for  plaee  rdatiTe  to  the  qnestkm  of  costs,  the  foUowinfl^ 

vhom  Mr.  Cooper  first  asked  for  the  costs  as  be-  eases  were  rsfierred  to  t^Moygridge  v.  Tkaekwettp 

tweca  ■olScltor  aad  eHent.     His  Honoor  the  Vice-  already  dted ;  Miitford  t.  Beyneids,  Attomey^Gene^ 

CksaeeDor   dccUaed,  unless  with   the  consent  of  ral  t.  Hasberdashers^  Company,  and  Tsnna  (4  Bro. 

«Chcri  fattercatcd  in  the  question,  such  not  being  the  C.  C.  178).    FinallT,  Mr.  Wray,  for  the  Attorney- 

oftheC^owt.    In  the  discussion  whieh  took  Generali  not  olijeeting,  the  costs  were  so  aUowed. 

(h)  Reported  by  R.  O.  Wblford,  Esq.,  Barrister-at-law. 
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piece  of  laad,  called  Priest's  Meadow,  was  a  satisfaction  for  the  tithes  of  one  distniiC 
of  the  parish,  was  renewed  on  the  appeal  on  the  part  of  the  plaintiff. 

Spence  and  Eagle,  for  the  plaintiff.— Should  the  evidence  of  Aston  be  admissible 
with  respect  to  the  piece  of  land  called  Dustilow  Dole,  it  is  plainly  not  so  in 
reference  to  any  other  portions  of  the  case.  He  is  an  owner  of  land  in  that  district  of 
the  parish,  in  satisfaction  of  the  tithes  of  which  Priest's  Meadow  is  said  to  be  held,  and 
is,  therefore,  directly  interested  in  the  result  of  the  suit ;  and  he  is,  also,  owner  of 
other  lands  which  will  be  exempted  from  tithes  if  the  parochial  modus  shall  be 
established.  It  was  contended  before  the  Vice- Chancellor,  that  Aston's  evidence  is 
admissible  under  the  26th  and  27th  sections  of  the  3  &  4  Wm.  4,  c.  42,  but  it  is 
clear  that  statute  was  not  intended  to  apply  to  courts  of  equity.  The  direction  that 
an  indorsement  of  the  witness's  name  shall  be  made  on  the  record  at  the  time  he  is 
examined  is  impossible  in  suits  in  equity.  {Barnes  v.  Stewart,  1  Younge  &  CoUyer, 
123  ;  Stewart  Y,  Barnes,  Moody  &  Robinson,  472  ;  Holden  v.  Heam,  1  Beavan,  449.) 
In  Wheat  v.  Graham  (7  Simons,  61),  it  is  true  the  Vice-Chancellor  of  England  directed 
the  name  of  the  witness  to  be  entered  in  the  decree  ;  but  in  the  more  recent  case  of 
Hall  v.  Ellis  (9  Simons,  350),  the  same  judge  held  that  this  Act,  with  the  exception 
pf  the  42nd  section,  applied  exclusively  to  courts  of  law.  The  Act,  however,  does  not 
render  this  evidence  admissible  even  in  a  court  of  law,  for  the  objection  is  not  that  the 
decree  in  this  suit  may  be  given  in  evidence  for  the  witness's  benefit,  but  that  he  is 
himself  immediately  and  directly  interested  in  the  result  of  the  present  suit.  This 
distinction  has  been  recognized  in  all  the  cases.  {Burgess  v.  Cuthill,  1  Moody  & 
Robinson,  315;  S.  C.  6  Carrington  &  Payne,  282;  Stanley  y,  Jobson,  2  Moody  & 
Robiuson,  103  ;  Green  v.  Warhurton,  ibid.  205  ;  1  Starkie  on  Evidence,  123,  3rd  Ed.; 
Creevey  v.  Bowman^  1  Moody  &  Robinson,  496  ;  Godmanchester  v.  Phillips,  4  Adol- 
phus  &  Ellis,  550  ;  Yeomans  v.  Legh,  2  Meeson  &  Welsby,  419  ;  Steers  v.  Carwardine, 
8  Carrington  &  Payne,  570.)  Nor  would  the  indorsement  of  Aston's  name  on  the 
record  prevent  any  of  his  tenants  from  availing  themselves  of  a  decree  which  may  be 
made  upon  his  evidence.  Besides,  the  Tithe  Commissioners  under  the  6  &  7  Wm.  4» 
c.  71,  ss.  44,  45,  and  46,  will  be  bound  by  it  in  any  question,  which  may  come  before 
them,  between  the  vicar  and  the  occupiers  of  land  in  the  parish. 

Boteler,  Simkinson,  Lowndes,  and  Smith,  for  the  defendants. — ^The  question  as  to  the 
competency  of  such  a  witness  was  decided  by  the  Court  of  Exchequer  in  Hoyle  y. 
Coupe  (9  Meeson  &  Welsby,  450).  The  witness  in  that  case  was  in  precisely  the  same 
situation  and  interested  in  the  same  manner  as  Aston,  being  a  copyholder  called  to 
prove  a  custom  to  get  stones  within  the  manor.  The  same  cases  were  cited  and  tii» 
flame  objections  urged  as  now,  but  the  Court  held  that  the  evidence  was  admissible. 

The  LORD  CHANCELLOR.— I  shall  admit  the  evidence  de  bene  esse. 
.  Upon  the  general  questions  in  the  cause,  the  following  cases  were  cited  or  referred 
to  :  Regina  v.  President  and  Chapter  of  the  Cathedral  Church  of  Exeter  (12  Adolphiis 
&  Elhs,  512)  ;  Doe  v.  Reed  {5  Bamewall  &  Alderson,  232)  ;  Hillary  v.  Walier  (12 
Vesey,  239,  3  Starkie  on  Evidence,  903)  ;  Bayley  v.  Drever  (1  Adolphus  &  Ellis,  449) ; 
Brereton  v.  Tamberlane  (2  Vesey,  sen.  425)  ;  Ord  v.  Clavering  (2  Wood,  Dec.  294) ; 
Henning  v.  Willis  (Gwillim,  898)  ;  Williams  v.  Jones  (1  Younge,  252) ;  Mantell  v. 
Paine  (4  Wood,  561);  Wrottesley  v.  Wightvnck  (4  Wood,  254);  Delves  v.  Lard 
Bagot  (4  Wood,  294) ;  Braithwaite  v.  Borley  (4  Wood,  588) ;  Fane  v.  Martin  (I 
Wood,  71);  Drake  v.  Smith  (3  Eagle  &  Younge,  888,  1012,  1137);  PlowdeH  r. 
Thorpe  (West's  App.  Cas.  42)  ;  Bonney  v.  Lee  (1  Vernon,  247) ;  Price  v.  Pr€ti 
(Bembury,  273)  ;  Tamberlane  v.  Humphrey  (Gwillim,  1845)  ;  Dent  v.  Rob  (1  Younge 
&  Collyer,  1) ;  Cooper  v.  Byron  (3  Younge  &  Collyer,  467). 

Januartf  29. "^Judgment. 

The  LORD  CHANCELLOR.— This  case  of  Oliver  v.  Latham  was  a  suit  by  the 
perpetual  curate  of  the  parish  of  Barlaston,  in  the  county  of  Stafford,  to  reoofer 
certain  tithes  of  agistment,  hay,  milk,  and  calves;  and  the  defendants,  by  way  of 
defence,  disputed,  in  the  first  place,  the  title  of  the  plaintiff  to  any  tithes  in  the  parish, 
alleging  that  he  had  them  not  as  of  right,  but  merely  by  sufferance,  the  tithes  belong- 
ing to  the  impropriate  rector.     As  to  the  tithe  of  hay,  with  respect  to  a  certain  portion 


of  die  ptriflh,  they  set  up  a  defence*  that,  bj  way  of  ntisfection  for  those  tithes*  thjs 
perpetual  curate  had  received  in  ancient  times  a  piece  of  land»  known  by  the  name  of 
ftieat's  Meadow,  containing  about  two  acres  and  a  half;  and  that,  with  respect  to 
another  portiog^  ne  had  reoeired  another  piece  of  land,  known  by  the  name  of  Dustilow 
Dole,  of  about  one  acre  and  a  half  in  extent ;  and  with  respect  to  the  tithes  of  milk 
and  calves,  they  set  up  a  modus  of  this  description : — a  payment  of  2d.  for  every  cow, 
when  the  number  amounted  to  ten,  and  a  payment  1^.  for  each  cow  when  the  number 
was  less  than  ten  ;  and,  with  respect  to  the  tithes  of  agistment  and  barroDi  cows,  they 
set  op  a  modus  of  l^d.  These  are  the  various  defences  on  the  record,  and  which  have 
been  entered  into  by  the  defendants. 

The  fint  question,  and,  perhaps,  the  most  important  one,  is  as  to  the  title.     The 

case  on  the  part  of  the  defendants  is  this  :  they  state  that  the  church  of  Barlaston  was 

pasod  of,  or  dependant  on,  the  church  of  Trentham*  and  that  both  the  one  church  and 

the  other  were  parcel  of  the  ancient  priory  or  monastery  of  Trentham,  which  was 

diisclved  in  the  twenty-seventh  year  of  the  reign  of  Henry  the  Eighth  ;  that,  previous 

to  the  dissolution,  these   churches   were   annexed  to  tiie  priory  or  monastery  of 

Treutham;  and  they  refer  to  the  Ecclesiastical  Survey,  for  the  purpose  of  shewing 

vhat  the  nature  of  the  pn^rty  of  the  priory  was  with  respect  to  those  churches.     It 

IB  there  stated,  under  the  head  "  Church  of  Barlaston,"  first,  that  it  consisted  of 

'    **  tithes  of  wool  and  lamb  and  hay ;  of  the  tithes  of  com  and  grain  ;  of  small  tithes ; 

I    vod,  further,  that  the  priory  was  entitled  to  the  oblations,  obventions,  and  all  the 

I    profits  of  the  church."     That  instrument  is  dated  26  Henry  8,  the  year  prior  to  the 

!    diasolutioa.     After  the  dissolution  the  defendants  referred  to  the  minister's  accounts^ 

i    by  which  it  appears  that  he  accounted  for  40s.  for  the  church  of  Barlaston ;  and  in 

that  account  he  sets  out  a  lease  of  the  church  of  Barlaston  from  the  prior,  with  the 

I    sasent  of  the  members  of  the  convent,  and  that  lease  enumerates  the  priest's  house 

I    sad  the  lands  adjoining,  and  all  the  dues  and  profits  of  the  church.    The  rent  was 

'    408.,  and  was  for  the  l^e  of  the  lessee,  one  James  Harden ;  and  the  stipulation  was, 

that  he  should  serve  the  cure,  or  obtain  some  sufGicient  person  to  serve  it,  during  the 

I    time  of  his  tenancy.     It  was  urged,  therefore,  that  the  wJiole  profits  of  the  church 

vere,  at  that  time,  in  the  priory ;  that  this  document  corresponds  with  the  previous 

document,  the  Ecclesiastical  Survey ;    and  there  is  no  mention  whatever  made  of  any 

Tkar  or  curate,  and  that  the  atipidation  was  agreeable  to  law ;  that  the  monastery* 

'    baring  this  chmrch  in  full  right,  were  bound  to  obtain  some  person  to  serve  the  cure, 

«r  to  serve  it  by  one  of  their  own  body.     This,  it  is  said,  was  the  condition  of  the 

[»operty  at  the  time  of  the  dissolution.      It  appears  that,  immediately  after  the  disso- 

lutioB.  Henry  the  Eighth  conveyed  the  property  of  the  priory  to  the  Duke  of  Suffolk, 

who  conveyed  it  almost  immediately  afterwards  to  a  person  of  the  name  of  Pope,  and 

his  wife ;  and  very  soon  afterwards  they  conveyed  the  property  to  James  Leveson ; 

sad  it  has  con^ued  in  the  family  of  Leveson  firom  that  time  to  the  present. 

Among  the  documents  referred  to,  there  are  the  accounts  of  the  bailiff  of  James 
Leveson,  or  of  the  person  at  that  time  in  possession  of  the  estate  under  the  Levesons. 
He  accounts  for  the  40s.  rent  which  is  supposed  to  have  been  reserved  under  the  lease 
to  which  I  have  referred,  but  it  is  not  probable  from  the  intervals  of  time — ^indeed,  I 
think  it  apparent  firom  some  of  the  documents,  that  it  could  not  have  been  the  same 
kase,  which  must  have  expired.  But  as  the  former  lease  was  granted,  in  correspond- 
ence with  the  terms  of  a  previous  lease,  to  a  person  of  the  name  of  Aston,  it  is  not 
improbable  that,  after  the  expiration  of  the  lease  to  Harden,  the  rector  should  have 
granted  a  similar  to  some  other  person.  It  appears,  therefore,  that,  in  the  year  1 606, 
U)e  bailiff  accounted  for  the  40s.  under  the  head  of  the  "  Church  of  Barlaston."  In 
the  year  1609  he  rendered  a  similar  account,  and  there  is  every  reason,  therefore* 
^i^Kuent  on  these  documents,  to  infer,  that  no  change  had  taken  place  in  the  natuxe 
of  theproperty  down  to  the  year  1609.  Then,  afterwards,  in  the  year  1637,  it  appears 
that  Uie  baihff  accounted  for  the  tithes  of  the  glebe  lands  of  Barlaston,  the  very 
lands  in  question,  firom  which  it  would  appear  that  the  lease  had  expired,  and  that 
the  property  was  at  the  time  in  the  hands  of  the  rector,  that  is,  of  the  Leveson  feusiily. 
Some  years  afterwards,  in  1655,  he  accounts  for  the  mansion  and  the  lands  adjoining. 
«ad  also  for  the  rent  of  several  of  those  portions  of  land  which  constitute  the  glebe; 
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so  that  at  that  time  it  would  clearly  appear,  from  those  documents,  that  the  house  and 
the  land  adjoiniug,  and  the  portions  of  the  glebe  which  are  now  claimed  of  right  by 
the  curate,  were,  at  that  time,  in  the  possession  of  the  rector.  It  is  not  an  unnatural 
inference,  from  all  these  circumstances,  that  no  change  had  taken  place  in  the  propertj 
Tip  to  that  period ;  that,  at  the  dissolution,  it  belonged  to  the  priory,  and  after  that 
passed  under  the  grant  of  King  Henry,  and  continued  in  the  same  situation  down  to 
the  year  1655.  In  the  year  1660  the  whole  property  became  vested  in  Sir  Richaid 
Leveson,  and  in  1660  he  devised  this  property  in  strict  settlement,  and  died  in  the 
following  year ;  and  though  alterations  seem  to  have  taken  place  with  respect  to  the 
arrangement  of  the  property,  it  was  admitted  at  the  bar,  in  going  through  the 
evidence,  that  it  was  so  fettered,  up  to  the  year  1744,  as  to  prevent  any  change  what- 
ever in  its  condition  by  alienation.  From  the  year  1 744  down  to  the  present  time, 
alterations  might  have  taken  place ;  but  the  claim  which  is  made  by  the  perpetual 
curate  is  a  claim  of  this  description,  that  the  title  from  the  year  1744  to  the  present 
time  is  a  mere  continuation  of  his  former  tithe,  and  is  built  on  it,  and  there  is  no 
suggestion  and  no  evidence  for  the  purpose  of  shewing  that  any  alteration  has  smoe 
taken  place. 

This  appears  to  be  the  substance  of  the  evidence  on  the  part  of  the  defendants,  for 
the  purpose  of  shewing  that  this  property,  which,  as  it  is  alleged,  was  entirely  in  tiie 
priory  at  the  time  of  the  dissolution,  has  continued  in  the  Leveson  ^Eunily  unaltered 
down  to  the  present  time.  If  no  perpetual  curate,  or  vicar,  having  a  right  to  these 
tithes,  and  tins  mansion  and  glebe,  existed  at  the  time  of  the  dissolution,  the  evidence 
js  strong  for  the  purpose  of  shewing  that  the  enjoyment  subsequent  to  that  period  by 
the  curate  must  have  been,  not  an  enjoyment  of  right,  but  permissive  by  those  who 
were  entitled  to  the  property,  that  is,  by  the  Leveson  family ;  and  certain  passages,  I 
think,  in  a  couple  of  terriers,  are  referred  to,  which  I  shall  by-and-by  advert  to,  in 
confirmation  of  this  position.  It  was  supposed  that  it  might  be  suggested  on  the 
other  side,  that  a  grant  might  have  been  made  under  the  statute  of  the  1 7  Car.  2, 
but  that  suggestion  was  anticipated  by  the  counsel  for  the  defendants,  by  saying  that 
wtis  impossible,  because  that  Act  did  not  pass  till  the  year  1655 ;  the  property  was  at 
that  time  in  strict  settlement.  There  was  no  power,  therefore,  to  mdce  any  such 
grant;  and  though  it  was  liberated  from  those  fetters  in  the  year  1744,  yet,  after 
1744,  no  grant  could  have  been  made  without  an  inrolment  under  the  Statute  of 
Mortmain ;  that  no  inrolment  has  been  produced,  and  that  there  is  no  evidence  what* 
ever,  and  no  ground  whatever  for  believing,  that  any  inrolment  was  ever  made.  I 
think  I  have  stated,  in  substance,  fully,  &e  nature  of  the  case  on  the  part  of  the 
defendants.  The  first  terrier  that  is  referred  to  is  a  terrier  dated  in  the  year  1616, 
and  the  terrier  is  entitled,  "  Terrier  of  the  Vicarage  and  all  the  Glebe  Lands  of  Bar- 
laston."  In  that  terrier  the  house  is  mentioned,  and  the  parcels  of  glebe  lands 
belonging  the  vicarage ;  and  when  it  comes  to  the  head  of  tithes,  it  says,  '*  all  tithes 
usual  and  accustomed  within  the  parish.''  That,  therefore,  is  a  daim  in  the  supposed 
yicar  at  that  time  to  the  house,  the  glebe  lands,  and  certain  tithes ;  the  particolar 
tithes  are  not  enumerated.  There  are  four  or  five  other  terriers,  going  down  to  the 
year  1693,  which  are  confined  merely  to  the  glebe  lands  and  house,  and  in  all  of 
which  terriers  this  curacy,  as  it  is  called,  is  denominated  a  vicarage ;  but  no  mentioa 
is  made  in  any  of  those  terriers  of  tithes,  excepting  the  one  in  the  year  1676;  and 
that,  by  mere  allusion,  in  speaking  of  Priesfs  Meadow,  says,  "  It  is  in  lieu  of  tithes 
of  twelve  acres  of  land."  The  other  three  terriers  merely  enumerate  the  property, 
the  house,  glebe  lands,  and  so  on,  and  state  nothing  more.  The  first  two  terriers  are 
signed  by  the  minister  of  the  parish,  who  describes  himself  not  as  vicar,  but  as  minister; 
the  three  last  are  signed  by  the  churchwardens.  The  first  is  also  signed  by  several  of 
the  parishioners.  Therefore,  from  the  year  1616  down  to  the  year  1693,  there  was  a 
claim  on  the  part  of  the  minister,  acquiesced  in  by  the  parish,  of  a  right  to  the  house, 
the  glebe  lands,  and,  according  to  the  two  first  terriers,  to  certain  tithes,  which  is 
directly  at  variance,  certainly,  with  the  documentary  evidence,  to  which  I  have  referred, 
on  the  other  side.  I  do  not  lay  any  stress  on  the  circumstance,  t^t  these  terriers 
describe  the  profits,  whatever  they  were,  as  the  tithes  of  the  vicarage ;  becaose,  if  it 
ynm  an  impropriation^  the  great  tithes,  at  all  events*  were  in  lay  hands,  the  core  was 
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terred  by  another  person,  and  it  was  very  easy  for  persons  who  were  not  conversant 
with  the  law  to  have  confounded  the  perpetual  curacy,  or  the  curacy,  with  the  vicarage. 
In  the  year  1698  comes  the  first  terrier  which  enters  into  detail  with  respect  to  Sie 
property.  It  is  entitled,  "  A  Terrier  of  the  Buildings,  Lands,  Tithes,  and  other  pro- 
perty belonging  to  the  Curate"  (called  curate  here  for  the  first  time)  "  of  Barlaston,  in 
the  Coonty  of  Stafford."  It  enumerates  the  property  in  the  same  way  as  the  other 
terriers,  and  it  goes  into  a  very  special  enumeration  of  the  tithes  to  which  the  curate 
28  entitled.  It  is  signed  by  him,  by  the  churchwardens,  and  by  a  considerable  number 
of  parishioners ;  and  this  enumeration  of  tithes  includes  those  which  are  claimed  at 
the  present  time.  From  the  year  1698  down  to  the  present  time,  there  is  a  succession 
of  terriers  corresponding  in  substance  with  the  terrier  of  1698,  stating  the  house,  the 
lands  adjoining,  the  glebe  lands,  and  the  tithes  which  are  there  enumerated,  to  belong  to 
ihe  church.  So  that  for  more  than  two  hundred  years  there  has  been  an  enjoyment 
of  what  is  now  claimed  by  the  curate,  and  that  under  a  claim  of  right  during  the  whole 
period ;  because  those  terriers  are  a  constant  and  repeated  claim  of  right — a  claim 
acquiesced  in  by  the  parishioners  who  occupied  and  enjoyed  the  property  now  occupied 
and  enjoyed  by  the  present  defendants,  and  acquiesced  in  by  those  parties  who  suc- 
cessively are  supposed  to  have  been  entitled  to  this  property,  and  by  the  Levesons,  they 
nerer  interfering  for  the  purpose  of  making  any  claim  themselves,  although  conversant 
with  what  was  going  on  in  the  parish,  inasmuch  as  during  the  whole  of  this  period 
they  were  entitled  to  the  tithes  of  com  and  grain,  which  they  collected  from  time  to 
time  by  their  agent,  and  the  head  of  the  family  constantly  resided  in  the  immediate 
neighbourhood.  I  hardly  know,  therefore,  what  can  be  sufficiently  strong  to  be  set 
in  opposition  to  the  enjoyment  uninterruptedly  under  a  claim  of  right  for  a  period  of 
more  than  two  hundred  years,  submitted  to  and  acquiesced  in,  and  acknowledged  under 
their  hands>  by  persons  who  might  be  interested  to  dispute  it ;  and  no  counter  claim 
being  ever  made  by  the  only  person  who,  if  the  present  curate  is  not  entitled  to  the 
property,  would  himself  have  been  entitled  to  the  enjoyment  of  it. 

But  I  think  this  is  not  all ;  for  there  is  a  circumstance  which  has  occurred  in  the 
history  of  these  transactions  which  it  is  most  material  to  advert  to.  In  the  year  1736 
an  appHcation  was  made  by  Lord  Gower,  who  was  at  that  time  tenant  for  life  of  the 
rectory,  to  the  governors  of  Queen  Anne's  Bounty,  to  make  a  grant  to  this  curate ; 
and  the  application  was  made  on  the  ground  that  Lord  (}ower  would  himself  con- 
tribute to  the  extent  of  300/.  and  upwards,  if  the  governors  of  Queen  Anne's  Bounty 
would  contribute  to  the  amount  of  200/.  This  was  acceded  to  by  the  governors, 
who  noade  this  grant  of  200/. ;  and  in  the  grant  they  recite  that  Lord  Gower  had 
made  the  proposition  referred  to,  and  that  he  also  made  a  corresponding  grant.  It 
appears,  however,  in  that  respect  there  is  some  mistake,  because  there  is  no  proof 
of  any  such  grant  having  been  made  by  Lord  Gower,  but  there  was  a  grant  made 
by  the  governors  of  Queen  Anne's  Bounty  at  the  solicitation  and  entreaty  of  Lord 
Gower.  Now,  it  can  hardly  be  supposed  that,  at  that  time,  this  was  a  mere 
stipendiary  curacy,  depending  entirely  on  the  will  and  inclination  of  Lord  Grower, 
because,  then,  Lord  Gower  at  any  time  might  have  taken  the  tithes  and  profits  to  him- 
self; and,  in  that  case,  the  grant  by  the  governors  of  Queen  Anne's  Bounty  would 
have  been  substantially  a  grant  to  himself.  It  must,  therefore,  have  been  understood 
by  the  parties  at  that  time  (by  Lord  Gower  himself  as  the  owner  of  the  rectory),  that 
this  was  a  curacy,  in  some  shape  or  other,  endowed.  I  put  all  these  circumstances  toge- 
ther as  forming  a  case  so  very  strong,  as  to  render  it  in^ossible  for  me  not  to  say,  that 
the  right  of  the  curate  to  this  property  is  sufficiently  established  for  the  purpose  of  the 
present  suit ;  and  I  think  I  should  not  do  right,  if  I  did  not  consider  an  uninterrupted 
adverse  possession  for  a  period  of  two  hundred  years,  acquiesced  in  by  all  parties  inter- 
ested in  disputing  it,  no  claim  being  set  up  during  any  part  of  that  time  by  the  person 
who  is  supposed  and  stated  to  be  entitled  to  the  property,  to  be  sufficient  to  establish 
the  title,  merely  because  I  cannot  reconcile  (which  I  profess  I  cannot)  some  of  the 
ancient  documents  with  this  continued  enjoyment  and  admission.  It  is  said  that  it  is 
a  mere  title  at  law,  and  that  I  ought  to  direct  an  issue  for  the  purpose  of  trying  it.  If 
I  thought  that  any  additional  information  could  be  obtained  by  directing  an  issue,  I 
niight  have  ordered  it ;  but  it  does  not  appear  to  me  to  admit  of  any  further  light  or 
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iQnstiBdon,  and  I  think,  for  tiie  pttii>ofle9  of  the  present  8uit»  it  can  be  a»  weQ 
in  this  Court.  There  ^ras  a  doooment  among^  the  papen,  but  I  am  not  sore  wbetto 
it  was  relied  on  in  argoment,  that  has  ttmck  me  as  throwing  werj  oonnderable  dovlit 
upon  the  case  set  up  by  the  defendants,  viz.  a  lease  or  grant  olF  the  curacy  to  a  perwn 
of  the  name  of  Lush,  in  the  thirty-seventh  year  of  the  reign  of  Henry  VIIL  It  was 
a  grant  of  die  curateship,  of  die  priest's  house,  and  the  lands  bdonging  to  die 
cnrateship,  and  tiie  tithes  due  and  accustomed  to  the  curacy.  This  was  a  grant  by 
James  Leveson,  almost  immediately  after  he  came  into  possession  of  the  property.  It 
is  an  admission,  therefore,  that  the  house  and  the  glebe  lands  and  certain  titiMS 
belonged  to  the  curateship,  and  that  they  were  due  and  accustomed ;  and  it  would 
seem,  therefore,  from  this,  that  there  really  did  exist  some  ancient  endowment,  some 
early  grant  or  prescriptive  right,  which  does  not  appear  in  the  other  documents.  I  do 
not  know  whether  counsel  are  agreed  as  to  whether  or  not  this  document  was  offered  in 
evidence.  I  find  that  interest  was  afterwards  as»gned  to  some  person.  I  do  not,  how- 
ever, rely  on  the  circumstance  whidi  I  have  mentioned ;  and  I,  therefore,  dispose  of 
diat  part  of  the  case  in  conformity  with  the  opinion  expressed  by  the  Vice-ChancellcH'. 

The  next  question  for  consideration  is  as  to  the  modus ;  and,  first,  as  to  best's 
Meadow.  There  is  a  certain  district  of  land  which  in  the  plan  is  coloured  red. 
Priest's  Meadow  is  stated  to  have  been  from  time  immemorial  enjoyed  by  the  cunle, 
the  rector,  impropriate  rector,  or  other  person  entitled  to  the  tithes  for  the  time 
being,  in  lieu  of  the  tithe  of  hay  of  that  district.  Now,  the  only  question  is,  whether 
that  modus  is  sufficiently  established,  or  whether  it  ought  to  go  to  an  issue,  or  whether 
it  ought  to  be  found  against  the  modus.  Before  I  proceed  to  enter  into  a  detail  of  die 
evidence,  I  will  advert  to  an  objection  made  in  point  of  law  as  to  the  manner  in  which 
diis  modus  is  laid.  It  is  said  to  be  laid  in  the  alternative ;  and,  therefore,  it  is  badiy 
laid.  It  will  not  do  to  say  that  a  sum  of  money,  payable  in  the  alternative  to  the  vicar 
or  curate,  or  to  a  rector  or  vicar,  is  a  good  modus,  and  for  this  obvious  reason :  the 
payment  to  the  vicar  cannot  be  a  satisfaction  for  the  payment  of  tithes  due  to  die  rector, 
and  vice  versd.  That  is  the  principle,  I  believe,  on  which  these  decisions  have  taken 
place ;  but  it  has  always  been  considered,  and  it  must  be  considered,  that  to  allege  that 
a  modus  is  payable  to  the  person  entitled  to  the  tithes  for  the  time  being  is  a 
good  form  of  laying  the  modus.  That  has  never  been  disputed.  It  is  stated 
in  Mr.  Eagle's  book,  who  argued  the  case  on  the  other  side;  it  is  stated  dis- 
tincdy,  that  it  is  sufficient  to  state  a  modus  generally,  without  saying  to  whom  it  is 
payable,  because  it  wiU  be  presumed  to  be  payable  to  the  person  entitled  to  the  tithes 
for  the  time  being ;  and  he  cites  the  case  of  J^t^^  v.  Lewis  (Jac.  363)  for  that  opini<m, 
but  it  is  not  necessary  to  go  so  far  as  that.  It  is  sufficient  to  say,  that  it  is  good  to 
lay  the  modus  as  payable  to  the  person  entided  to  the  tithes  for  the  time  being.  There 
can  be  no  objection  to  that  in  principle ;  and  several  cases  were  cited  at  the  bar.  among 
others  the  case  of  Ord  v.  Clavering  (2  Woods,  Dec.  294)  in  confirmation  of  the  prin* 
ciple  I  have  stated.  That  was  an  issue  directed  by  the  Court  of  Exchequer ;  the 
terms  of  the  issue  were,  as  I  have  stated,  whether  a  certain  payment  to  the  party 
entided  to  the  tithes  for  the  time  being  did  or  did  not  exist.  That  is  a  decided  au- 
thority, therefore,  that  it  would  be  sufficient  to  say  that  the  modus  is  payable 
to  the  party  entided  to  the  tithes  for  the  time  being;  if  so,  certainly  it 
cannot  be  wrong  to  say  that  it  is  payable  to  the  impropriate  rector  or  other  person 
entitled  to  the  tithes  for  the  time  being,  for  that  is  precisely  the  same  thing;  I 
apprehend,  therefore,  that  there  is  no  foundation  for  this  objection.  It  was  argued 
with  perseverance  at  the  bar,  but  I  think  it  is  perfecdy  clear  that  it  cannot  be  sus- 
tained. Then,  with  respect  to  the  tithes  of  Priest's  Meadow,  the  objection  is,  that 
Priest's  Meadow  is  not  mentioned  as  part  of  the  possession  in  the  first  terrier  of  1 61 6, 
and  it  is  not ;  but  then  it  is  mentioned  in  the  terrier  of  1676,  and  in  every  terrier 
from  that  time  down  to  the  year  1714.  Its  not  being  in  the  first  terrier  led  to  this  argu- 
ment, and  I  believe  it  is  an  argument  noticed  by  the  learned  judge  when  this  case 
was  tried  on  the  former  occasion  in  the  Court  of  Exchequer.  He  says,  that  the 
probability  is,  that  the  property  was  acquired  between  the  two  dates  of  these  teiriers ; 
but  that  by  no  means  follows,  because  it  happens,  and  every  body  conversant  with 
this  subject  knows  that  it  happens  constantly,  that  the  piece  of  land  mentioned  in 
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OK  tenior  or  a  long  series  of  temers  is  by  accident  omitted  in  another  terrier,  and  so 
it  jught  be  here.  It  is  a  mere  circumstance  of  evidence,  and  it  is  by  no  means  con« 
dosiTe.  From  the  year  1676  down  to  the  present  time  it  has  been  mentioned,  and 
from  1698  down  to  the  present  time  it  has  been  stated  in  every  one  of  the  terriers  to 
be  a  satisfiaction  for  the  tithe  of  hay  in  a  certain  defined  district,  the  closes  of  which 
are  set  oat. 

Then  there  is  some  objection — and  that,  also,  is  an  objection  in  point  of  evidence 
—that  a  close  which  is  mentioned  in  a  series  of  terriers  is  omitted  in  one  ter- 
lier.  That  may  be  the  result  of  accident ;  but  it  is  a  mere  fact  of  evidence,  and 
tiiat  has  occurred  with  respect  to  four  or  five  different  closes,  but  not  to  such  an 
extent  as,  in  my  opinion,  to  impeach  the  vegulari^r  and  conformity  of  the  evidence  to 
any  substantial  extent.  The  question,  therdbre,  is,  whether  this  is  sufficiently  made 
out  It  conforms  with  the  parol  evidence,  and  it  conforms  also  with  the  evidence  of 
leputation ;  still  I  think  I  should  not  be  justified  in  deciding  in  favour  of  this  modus, 
without  giving  the  curate  an  opportunity  of  trying  it  in  the  shape  of  an  issue  ;  and  I 
agree,  therefore,  in  that  respect  also,  with  the  decision  of  the  Vice- Chancellor.  I 
may  make  the  same  observation  also  with  respect  to  Dustilow  Dole,  which  differs  in 
some  respects,  but  very  slightly,  from  Priest's  Meadow.  It  is  not  mentioned  in  the 
first  terrier,  but  it  is  in  the  second,  and  immediately  follows  Priest's  Meadow ;  but 
nothing  is  said  with  respect  to  tithes  when  it  first  appears,  and  therefore,  in  this 
respect,  it  differs  from  Priest's  Meadow.  From  the  year  1698  down  to  the  present 
time,  Dustilow  Dole  stands  on  the  same  footing  as  Priest'a  Meadow,  with  one  exception. 
Ihe  question,  and  it  may  be  one  of  some  doubt,  whether  Dustilow  Dole,  or  whether 
ftelSs.  4d.,  which  is  paid  in  respect  of  Dustilow  Dole,  is  the  modus  (at  present 
Dustilow  Dole  is  laid  as  the  modus),  would  be  a  question  for  a  jury  to  decide.  It  is 
not  necessary  for  me  to  say  on  which  side  the  weight  of  evidence  lies,  if  it  is  to  go  for 
the  decision  of  a  jury.  In  one  of  the  earlier  terriers,  the  parishioners  insist  that 
138.  4d,  is  the  modus ;  but  the  curate  who  signs  that  terrier  protests  strongly  against 
it.  The  same  assertion  is  made,  with  more  detail  and  more  confidence,  in  a  subse- 
quent terrier,  without  a  protest  signed  by  the  curate  ;  he  may  have  thought  that  it  was 
sufficient  to  have  protested  in  one  terrier,  and  unnecessary  to  continue  that  protest 
afterwards.  However,  in  a  subsequent  terrier,  that  part  of  the  statement  is  abandoned, 
and  it  is  said  that  Dustilow  Dole  is  the  modus,  but  13s.  4d.  has  for  many  years  past 
been  customarily  paid  in  lieu  of  it.  I  think,  under  these  circumstances,  that  it  is  a 
question  for  the  jury  to  decide,  whether  Dustilow  Dole,  consisting  of  an  acre  and  a-half 
of  land,  or  13s.  4d.,  is  the  modus  in  lieu  of  these  tithes. 

Then  comes  the  question  as  to  the  milk  and  calves,  for  which  no  tithes  have  been 
paid  within  the  memory  of  man  ;  therefore,  there  is  reason  to  suppose  that  there  must 
be  some  modus,  and  the  reputation  in  the  parish  is,  that  there  is  a  modus  such  as  I  have 
stated;  and  if  the  case  stood  there,  the  evidence  would  be  decisive.  But  then  the 
terriers  lay  the  modus  in  a  different  shape  ;  and  the  difficulty  will  be  to  reconcile  the 
terriers — if  possible  to  reconcile  them — with  the  payment  as  made,  and  the  reputa- 
tion ;  and  there  may  be  some  difficulty  in  that.  But  it  is  remarkable,  that,  even  at 
this  time,  while  the  payment  takes  one  shape,  and  the  reputation  takes  a  shape  cor- 
Tesponding  with  the  payment,  the  last  terrier  states  the  modus  in  the  same  form 
as  the  earlier  terrier.  It  may  have  been  considered  perhaps  that  the  mode  in  which  it 
is  laid  in  the  terrier  is  substantially  the  same.  As  the  payment  is  2d.  for  every  cow 
yhere  there  are  ten  in  number,  and  the  terrier  states  2d.  for  every  calf,  the  probability 
18  that,  in  most  cases,  it  is  a  payment  for  every  milch  cow,  calf,  and  milk — ^and  there 
would  be  just  as  many  cows  as  calves,  generally  speaking.  There  is  not,  perhaps, 
much  in  that.  But  nothing  is  said  about  milk  in  the  terrier,  and,  therefore,  the  ter- 
rier, in  that  respect,  does  not  correspond  with  the  usage.  This  question,  I  think, 
must  be  decided  by  a  jury,  because  it  is  for  the  jury  to  say,  whether  or  not  they  will 
give  greater  weight  to  the  usage  and  continued  payments,  than  to  the  terriers.  If 
there  was  one  mode  of  laying  the  modus  in  the  terriers  different  from  the  usage,  and  it 
then  stopped,  it  would  have  been  strong  to  say,  that  some  change  had  taken  place  in 
ttodem  times.  When  you  find  the  terrier  bringing  down  this  statement  to  the  present 
time,  and  conflicting  with  the  usage,  then,  I  think,  the  case  is  of  a  very  different 
description ;  because  the  persons  who  are  now  living  must  have  considered  that  the 
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modern  terrier,  which  they  have  signed,  corresponds  in  substance  with  the  usage. 
However,  it  is  unnecessary  to  proceed  further  upon  this  point,  because  I  think,  in  this 
case,  there  must  be  an  issue.  I  agree  entirely  with  the  Vice- Chancellor  as  to  what  is 
said  with  respect  to  the  barren  cows.  There  is  no  evidence  of  reputation,  there  is 
scarcely  any  evidence  of  payment,  and,  looking  at  the  terrier,  I  do  not  think  it  at  all 
tends  to  make  it  out.  In  the  first  place,  it  says  it  is  l|d.  for  a  barren  cow ;  but  it  does 
not  say  for  what.  Then  there  is  the  other  entry  as  to  the  agistment  for  the  barren 
cows  tiiroughout  the  parish.  I  think,  taking  the  terrier  alone,  it  does  not  make  out 
any  case.  I  think,  taking  the  parol  evidence,  the  case  is  so  weak,  that  I  ought  not 
to  direct  an  issue,  and,  therefore,  on  this  point  also  I  agree  in  opinion  with  the  Vioe- 
Chancellor,  I  have  not  come  to  this  conclusion  without  considering  very  minutely 
every  part  of  this  case,  as  it  is  a  case  of  importance  to  the  parties  both  on  the  one 
side  and  on  the  other. 

A  question  arose,  in  the  course  of  the  discussion,  which  it  is  material  I 
should  advert  to,  because  it  is  a  general  question.  It  applies  not  only  to  this 
case,  but  every  other.  The  question  i§  this— and  it  will  be  an  important  question 
on  the  trial — is  John  Aston  a  oompeteni  witness  ?  John  Aston  is  an  owner  of  pro- 
perty in  the  parish,  and,  therefore,  interested  in  establishing  the  modus.  I  conceive  he 
could  not  be  a  witness,  if  it  were  not  for  the  statute  of  the  8  &  4  Wm.  4,  c.  42.  I  do 
not  think  it  was  very  strenuously  contended  that  he  would  be  a  witness  without  the 
aid  of  that  statute,  but  I  am  of  opinion  that  that  statute  does  not  at  all  apply  to  any 
proceedings  in  a  court  of  equity.  I  have  read  over  and  considered  the  dause,  and  I 
think  it  has  no  appli^tion  whatever.  The  terms  are  so  precise  and  distinct,  as 
applicable  to  courts  of  law,  and  courts  of  law  only,  that  I  have  come  to  that  conclu- 
sion. The  Vice-Chancellor  of  England  came  to  a  different  conclusion  in  the  case  of 
Wheat  V.  Graham  (supra).  He  said  he  was  of  opinion  that  it  did  apply  to  courts  of 
equity,  and  he  would  stretch  the  words  for  that  purpose  ;  but  the  Vice-Chancellor, 
afterwards,  in  the  case  of  Hall  v.  Ellis  (supra),  came  to  a  different  conclusion  with 
respect  to  the  object  and  intention  of  the  statutes — ^not,  indeed,  with  respect  to  the 
admissibility  of  the  witness  as  to  evidence,  but  upon  another  point— and  stated  that, 
in  his  opinion,  no  part  of  the  Act  of  Parliament  applied  to  proceedings  in  courts  of 
equity,  with  the  exception  of  the  42nd  section,  and  one  or  two  other  sections 
which  he  names,  not  noticing  the  section  that  relates  to  the  subject  of  evidence. 
Therefore  I  consider  the  subsequent  judgment  of  the  Vice-Chancellor  is  at  variance 
with,  and  neutralizes,  his  former  opinion.  But  this  question  came  before  the  Exche- 
quer in  the  case  of  Barnes  v.  Stewart  (supra),  and  Mr.  Baron  Alderson  was  at  that 
time  sitting.  Though  he  appeared  to  think  there  was  some  doubt  on  the  subject,  yet 
the  inclination  of  his  mind  tended  strongly,  as  I  infer  from  his  judgment  and  his  Ian* 
guage,  to  the  conclusion  that  the  Act  of  Parliament  did  not  apply  to  proceedings  in  a 
court  of  equity.  However,  afterwards,  the  case  came  before  lum,  sitting  on  the  trial 
of  a  modus,  a  question  similar  to  the  present,  and  the  question  was,  whetiier  an  occu- 
pier or  an  owner  could  be  admitted  as  a  witness  to  prove  the  modus  ?  and  he  was 
decidedly  of  opinion  that  they  could  not;  that  the  Act  of  Parliament  did  not  apply. 
But  he  did  not  rely  on  his  own  judgment  and  his  own  opinion  only ;  but,  according  to 
the  report,  he  consulted  the  other  judges  of  the  Court,  and  they  were  all  of  opinion 
that  the  Act  of  Parliament  did  not  apply  to  any  proceedings  in  a  court  of  equity.  I 
take  that  as  a  sound  opinion  on  this  point ;  and  on  that  authority,  and  on  my  own 
opinion  on  the  construction  of  the  Act,  I  think  that  Mr.  Aston  was  not  a  competent 
witness.  Therefore,  if  he  was  not  a  competent  witness  for  the  purpose  of  proving  a  modas 
as  to  milk  and  calves,  I  think  that  he  was  not  a  competent  witness  to  prove  that  part 
of  the  case  which  relates  to  Priest's  Meadow,  because  Priest's  Meadow  is  a  satis&ction 


competent  witness  to  prove  i 
Dole,  because  he  has  no  interest  whatever  in  that ;  and  I  think  Mr.  Spence,  in  the 
course  of  the  argument,  according  to  ray  recollection,  admitted  that  he  was  a  compe- 
tent witness  for  that  purpose.  This  is  my  view  of  the  whole  case.  I  said  that  there 
was  something  in  the  terriers  giving  a  countenance  to  the  enjoyment  of  these  tithes 
being  a  permissive  enjoyment,  and  it  is  so  in  fact.     I  think  in  the  terrier  of  1701,  or 
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about  that  time  (after  enumerating  the  tithes  and  property),  there  were  these  words : 
*'  all  which  aforesaid  houses,  lands,  tithes,  and  dues,  belong  to  the  incumbent  when 
he  is  nominated ;  and  the  properties  are  given  to  him  by  the  patron  of  our  church,  who 
is  the  worshipful  Sir  John  Leveson  Gower,  of  Trentham."  That  is  repeated  in  two 
saocessiTe  terriers,  and  it  is  thence  inferred  that  there  is  first  a  nomination,  and  then  a 
separate  gift  of  those  profits.  If  so,  in  all  probability  there  would  have  been  some  instru- 
ment evidencing  such  a  gift.  No  such  instrument  is  proved  ever  to  have  been  produced 
or  existed.  But  I  do  not  put  that  construction  on  the  clause ;  I  put  this  construction  : 
"  AH  which  profits  the  curate  enjoys  upon  the  benefice  being  given  to  him"  (for  that  is  the 
ordinary  phrase),  "  the  benefice  being  given  to  him  by  the  patron,"  that  is.  Lord  (}ower» 
or  whoever  it  was  for  the  time  being,  and  that  the  party  giving  the  benefice  has  no  pro* 
perty  in  the  tithes.  I  think  that  is  the  construction.  Tliis  passage  occurs,  however,  only 
twice ;  it  never  occurs  in  any  subsequent  terrier;  all  the  other  terriers  merely  mention  that 
the  nomination  to  this  curacy  is  in  some  member  of  the  Leveson  family.  I  do  not„ 
therefore,  place  much  reliance  on  that  circumstance.  It  is  a  circumstance,  but  not 
sufficiently  strong  to  lead  me  to  alter  my  opinion  with  respect  to  the  force  and  effect  of 
the  long  uninterrupted  possession  and  enjoyment  which  the  curate  of  this  parish  is  proved 
to  have  had,  and  the  continual  admission  c^  right  by  those  parties  who  were  alone  inte- 
rested in  contesting  it.  For  these  reasons,  I  think  the  judgment  of  the  Vice-Chancellor 
should  be  affirmed,  and  that  both  the  appeals  must  be  dismissed.  There  are  cross  appeals^ 
and,  therefore,  there  will  be  no  costs. 

The  LORD  CHANCELLOR  afterwards  said,  with  respect  to  the  evidence  of  Mr.  Aston 
*-I  think  there  is  very  great  difficulty  in  establishing  many  parts  of  the  case,  if  Aston's 
evidence  is  excluded.  He  identifies  the  different  portions  of  the  land ;  he  gave  his  instruc- 
tions to  the  surveyor  to  make  a  plan,  and  his  evidence  is  the  most  clear  and  decisive  of  all 
the  witnesses  with  respect  to  every  part  of  the  case  as  to  which  he  is  examined.  There 
is  another  Act  since  passed  (6  &  7  Vict.  c.  35),  which  would  render  him  a  competent 
witness^  but  for  the  clause  in  that  Act  which  excepts  pending  suits.  I  have  only 
spoken  of  him  hitherto  as  a  witness  in  the  cause  up  to  this  point.  The  learned 
judge  who  tries  the  issue  will  exercise  his  own  judgment  as  to  whether  or  not,  on  the 
feigned  issue  directed  by  this  Court,  he  is  admissible  as  a  witness,  subject  to  my 
opinion  afterwards ;  but  I  think  I  ought  not  in  the  first  instance  to  state  my  opinion. 
If  the  Legislature  had  thought  that  the  law  ought  to  be  altered  in  this  respect,  and  that 
the  true  policy  and  proper  course  to  be  pursued  in  the  administration  of  justice  is,  that 
the  observations  should  go  to  the  credit  rather  than  the  competency  of  the  witness, 
and  if  I  had  any  discretion  to  exercise,  I  certainly  should  exercise  that  discretion  iit 
correspondence  with  the  view  of  the  Legislature. 

Note. — In  tht  l8t  vol.  of  Mr.  PhilUp'i  Reports,  pp.  163—6,  the  arfmnent  before  the  Lord  Chan* 
edior,  vpon  the  quettion  at  the  adnSsttbOity  of  the  evidence  of  Alton,  niider  the  3  &  4  Wm.  4,  c.  43, 
whieh  oeevrred  on  the  6th  of  December,  1848,  and  the  detcnaination  of  hU  lordahlp  to  admit  the  evl* 
dmce  de  heme  «ne,  is  reported  aa  a  dietinet  decielon  that  the  96th  leetion  of  the  aboTc-mentioned  Act 
■pptiee  to  conrts  of  equity  at  well  at  to  conrta  of  Uw.  The  contrary  it  now  Anally  aetUed  by  the^ 
juflpneiit  above  reported* 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

July  27,  1844. 

NOBCOTT  V.  OoKDOir.(«) 

CutUmary  Mr-^D^wer^Dentt-^SUeiUm. 

A  tutaiwr  hequeaihed  to  kii  wife  am  ammiiy,  which  he  directed  thould  be  accepted  byher**m  Hew 
aad  eoH^actUm  pf  ali  dower  and  thirde,  or  other  ctmme  and  demande  which  the  could  or  might 
atktrwiaa  have  or  he  entitled  to  out  qf,  upon,  or  againet  my  eetate,"  Tke  teetator,  at  the  time  of 
ojeecuiing  hie  will  and  qfhie  decease,  woe  eeit^  ftf  certain  freehold  eetaiee  in  fee,  and  d^ere  copy- 
hold estates  held  of  the  Manor  qf  Tawsion  Deans,  and  considerable  personed  property.  According 
to  iha  custom  qf  this  wumor,  a  tenants  widow  is  his  next  heir.  Held^  that  the  widow  was  not 
bound  to  elect  between  her  annuity  and  ihe^  copyhold  estates,  but  thai  she  took  the  latter  as  the 
customary  heir  qf  her  husband. 

THE  testator,  H.  Gordon,  hy  his  will  executed  in  1839,  amongst  other  bequests, 
gave  and  bequeathed  to  his  wife  the  sum  of  1,000/.  sterling,  to  be  paid  to  her 
(a)  Reported  by  G.  Golmmitb,  Esq.,  Barriater-at-law. 
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within  one  month  after  his  decease.  And  he  further  bequeathed  to  her,  during  her 
natural  life,  a  dear  annuity  or  yearly  sum  of  1,000/.  to  be  paid  quarterly,  and  made 
his  personal  estate  liable  to  the  payment  of  the  said  annuity.  The  testator  then 
declared  that  the  provision  thereby  made  for  his  said  wife  was  to  be  accepted  by  her 
""  in  lieu  and  satisfaction  of  all  dower  and  thirds,  or  other  claims  and  demands,  which 
«he  could  or  might  otherwise  have  or  be  entitled  to  out  of,  upon,  or  against  hia»  the 
4Baid  testator's,  estate."  And  the  testator  directed  that  his  said  wife,  when  thereunto 
required  by  the  acting  executors  of  that  his  will,  should,  at  the  costs  and  charges  of  his 
estate,  execute  a  good  and  sufficient  release  of  such  her  rights,  claims,  and  demands,  or 
else  the  provision  thereby  made  for  his  said  wife  should  be  null  and  void.  The  tes- 
tator appointed  his  wife,  now  Sarah  Norcott,  the  plaintiff  in  this  suit ;  and  William 
Gordon  and  John  Rich,  two  defendants  hereto ;  and  Charles  Winter  and  Henry 
Winter,  executrix  and  executors  of  his  will.  The  testator  died  in  the  month  of  Sep- 
tember, 1839,  without  leaving  any  issue,  but  leaving  the  plaintiff,  his  widow,  him  sur- 
Tiving ;  and  leaving  also  his  brother,  the  defendant,  W.  Gordon,  and  the  other 
defendants,  the  children  of  a  brother,  deceased,  his  next  of  Idn,  him  surviving.  The 
testator  was,  at  the  time  of  bis  decease,  seised  in  fee  simple  of  several  freehold  estates, 
not  devised  by  his  will,  out  of  which,  but  for  the  provisions  in  his  wiU,  his  widow,  the 
plaintiff,  would  have  been  entitled  to  dower.  The  testator  was  also  seised  for  an  estate 
to  him  and  his  heirs  of  and  in  several  copyhold  estates,  parcel  of  the  manor  of  Taunton 
Deane,  in  the  county  of  Somerset.  The  testator  died  also  intestate  as  to  these  estates. 
The  question  to  be  decided,  therefore,  was,  whether  his  widow  was  bound  to  elect  whe- 
ther she  would  take  these  copyhold  estates,  or  the  annuity  given  to  her  by  the  will, 
and  so  release  her  right  to  these  copyhold  premises.  Upon  the  original  hearing  it  was, 
among  other  things,  referred  to  the  Master  to  inquire  and  state  whether  the  testator 
died  seised  of  any,  and  what,  freehold,  copyhold,  or  customary  estates,  out  of  which 
the  plaintiff,  Sarah,  then  the  wife  of  James  Norcott,  the  widow  of  the  testator,  would 
be  entitled  to  dower,  freebench,  or  any  and  what  beneficial  interest,  but  for  the  provi- 
sion made  for  her  by  the  said  testator's  will,  with  liberty  to  state  special  circumstances. 
The  Master,  by  his  report,  stated  that  he  found  the  testator  died  seised  of  certain 
lands,  tenements,  and  hereditaments,  parcel  of  the  manor  of  Taunton  Deane  ;  and  he 
found  amongst  the  customs  of  the  said  manor  the  following : — "  If  any  tenant  die 
seised  of  any  customary  lands  or  tenements  of  inheritance  within  the  said  manor,  and 
having  a  wife  at  the  time  of  his  death,  then  his  wife  ought,  and  hath  used  time  out  of 
mind,  to  inherit  the  same  lands,  as  rtMt  heir  unto  her  htubaud,  by  the  custom  of  the  said 
manor,  and  be  admitted  tenant  thereto,  to  hold  the  same  to  her  and  her  heirs  for  ever,  ac- 
cording to  the  custom  of  the  said  manor,  and  in  as  ample  a  manner  as  any  other  customary 
tenant  there  holds  his  lands  under  the  rents,  fines,  heriots,  customs,  duties,  suits,  and 
■services,  for  the  same  due  and  accustomed."  The  cause  was  now  set  down  upon  fur- 
ther directions,  and  the  principal  question  now  was,  whether,  such  a  custom  having 
been  found  to  exist,  a  case  of  election  had  been  raised. 

Bethel  and  Bagshaw  appeared  for  the  plaintiffs,  and  contended  Uiat  the  restrictive 
part  of  the  will  did  not  relate  to  the  widow  in  her  character  of  customary  heir,  but  only 
as  to  her  claim  of  dower  and  thirds,  and  that,  therefore,  where  she  claims  as  heir,  and 
not  as  widow,  the  words  of  the  will  had  no  relation  thereto. 

Stuart  and  Montagu,  on  the  other  side,  iirged  the  fallacy  of  calling  the  widow  of  the 
testator  his  heir-at-law,  for  whatever  interest  she  was  entitled  to  out  of  the  copyhold 
estates,  she  took  it  as  freebeneh.  The  testator's  words  are,  "  in  lieu  and  satisfaction 
of  all  dower  and  thirds,  or  other  cknme  and  demanded  which  she  could  or  might  other- 
wise have  or  be  entitled  to  out  of,  upon,  or  againet  my  estate"  Let  the  Court  com- 
pare this  clause  of  the  wiU  with  the  custom  of  the  manor.  Supposing,  therefore,  the 
claim  which  the  plaintiff  now  makes  be  not  regarded  as  dower  or  freebench,  it  must  be 
considered  as  falHng  under  the  general  expression,  "  or  all  other  claims  and  demands 
which  she  could  or  might  otherwise  have  or  be  entitled  to  out  of  my  estate,"  words  of 
themselves  sufficiently  valid  to  exclude  her  fictitious  claim  as  customary  heir. 

Bethel,  in  reply. — There  can  be  no  case  of  election  here,  as  the  testator  has  made  no 
devise  of  his  estate.  There  is  but  one  heir,  and  the  custom  with  sufficient  deaineas 
declares  the  wife  of  a  deceased  copyholder  to  be  his  next  heir.  If,  therefore,  the 
plaintiff,  as  widow  of  the  testator,  docs  not  take,  whit  other  description  of  person  can  ? 
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The  widow  in  this  case  stands  precisely  in  the  same  position  to  her  deceased  husband 
as  in  ordinary  cases  the  eldest  son  stands  to  his  hther,  and  the  inheritance  must  go 
according  to  the  custom.  If  I  give  my  heir-at-law  a  sum  of  money  in  lieu  of  the  inhe- 
ritance, and  make  no  devise  of  the  inheritance,  it  descends  according  to  the  rule  of  law 
as  appears  m  the  case  of  Pickering  v.  Lord  Stamford  (3  Ves.  332  &  492). 

The  Vics-Chancellor. — ^I  am  of  opinion  Uiat  there  is  here  no  case  raised  for 
elecdon.  but  that  the  widow  takes  the  copyhold  estates  as  the  customary  heir  of  her 
husband,  the  testator.  As  to  the  annuity  given  by  the  will  to  the  widow,  in  lieu  of 
dower  and  thirds,  she  is  in  that  respect  entitled  to  priority  over  the  other  pecuniary 
legacies. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
July  25,  1844. 

COCKSEDGE   v.    CoCKSBDOE. 

Marriage  ariickt—Clat$9€  qf  separatum — Husband  and  wife. 

Bjf  vtieles  entered  into  prior  to  the  intended  marriage  of  T,  M,  C,  with  A.  W,,  T,  M»  C,  covenanted 
tkatimmediaiely  after  the  marriage  he  would  settle  an  annual  income  of  400/.  uptm  A.  W,^  by 
tgn<d  quarterly  payments ;  the  first  of  such  payments  to  be  made  on  the  first  of  such  days  next 
fl/?«r  the  death  q/"  the  said  T.  M.  C,  or  of  any  separation  taking  place.  Held,  in  a  suit  for 
spmfic  performance^  that  as  this  was  a  covenant  which  might  induce  the  wife  to  be  guilty  of  a 
violation  of  the  marriage  contract,  and  to  accelerate  the  event  t^on  which  the  annuity  was  to  be 
paid,  it  was  not  such  a  one  as  a  Court  qf  Equity  would  enforce. 

"DT  articles  of  agreement  bearing  date  the  13th  September,  1837,  and  made  upon  a 
J3  marriage  intended  to  be  solemnized  between  the  defendant,  Thomas  M. 
Cocksedge,  and  the  plaintiff,  Ann  Whale,  which  agreement  was  made  between  the 
defendant,  T.  M.  Cocksedge  of  the  first  part,  the  said  plaintiff,  then  Ann  Whale,  of 
the  second  part,  and  her  father,  William  Whale,  of  the  third  part.  Reciting  that  a 
laarriage  was  intended  to  be  shortly  had  and  solemnized  between  the  said  Thomas 
M.  Cocksedge  and  tbe  said  Ann  Whale  ;  and  that  in  contemplation  of  and  in  negotia- 
tion of  the  said  intended  marriage,  it  had  been  proposed  and  agreed  by  and  between 
the  said  parties,  that  the  said  T.  M.  Cocksedge  should  settle  and  confirm  to  the  said 
Ann  Whale  an  adequate  annual  sum,  as  and  for  the  maintenance  of  her  the  said  Ann 
Whale,  to  be  enjoyed  by  her  independently  of  all  control  of  him  the  said  T.  M. 
€ocbedge,  in  the  event  of  any  separation  taking  place  between  them,  the  said  T.  M. 
Cocksedge  and  the  said  Ann  Whale,  during  their  lives ;  and  in  case  the  said  Ann 
Whale  should  survive  him,  the  said  T.  M.  Cocksedge,  to  be  enjoyed  by  her,  the  said 
Ann  Whale,  during  her  natural  life,  free  from  the  control  of  any  future  husband.  It 
vas  witnessed  that  for  and  in  consideration  of  the  said  intended  marriage,  the  said 
T.  M.  Cocksedge,  for  his  heirs,  executors,  and  administrators,  did  covenant,  promise, 
•nd  agree  with  and  to  the  said  William  Whale,  the  father  of  the  said  Ann  Whale 
(an  infant  under  the  age  of  twenty- one  years),  that  he,  the  said  Thomas  M.  Cocksedge, 
ihould  immediately  after  the  solemnization  of  the  said  intended  marriage,  or  so  soon 
tfter  as  conveniently  might  be,  make  and  execute  an  effectual  settlement  in  the  law  in 
fcroor  of  the  said  Ann  Whale,  and  thereby  secure  to  her  the  payment  of  the  annual 
ntm  of  400/.,  to  be  paid  to  her  by  equal  quarterly  payments  on  the  four  usual  quarter- 
days  in  the  year ;  and  in  the  event  of  death  of  the  said  T.  M.  Cooksedge,  or  any 
^fparation  taking  place,  the  first  payment  thereof  to  be  made  on  the  first  of  such  days 
fteunezt  following  the  occurrence  of  such  event,  and  to  be  free  from  the  debts,  control, 
or  engagements  of  any  future  husband,  but  the  receipt  of  her,  the  said  Ann  Whale,  to 
he  a  sufficient  discharge  for  the  same,  without  her  said  husband,  if  any,  joining  therein. 
And  that  he,  the  said  T.  M.  Cocksedge,  should  thereby  charge  with  the  payment 
thereof,  some  one  of  the  estates  of  him,  the  said  T.  M.  Codcsedge,  of  ample  value,  held 
hyhim  of  fee  simple.     And  also,  that  he,  the  said  T.  M.  Cocksedge,  should  by  deed 
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<£reate  a  term  of  1,000  years  in  such  freehold  estate  to  the  trustees  of  such  settlement, 
one  of  whom  it  was  thereby  agreed  should  be  the  said  William  Whale,  with  full  power 
to  them  the  said  trustees,  in  &e  event  of  non-payment  of  the  said  simi  of  400/.  at  the 
days  and  times  and  in  manner  aforesaid,  to  mortgage  or  sell  the  same  for  the  purpose 
of  satisfying  such  annual  payments,  with  all  the  usual  powers,  provisoes,  conditions,, 
and  covenants.  And  further,  that  the  said  T.  M.  Gocksedge  did  also,  in  manner  afore- 
said, covenant,  promise,  and  agree  with  and  to  the  said  William  Whale,  that  for  thr 
purpose  of  carrying  into  e£Pect  the  said  agreement,  he,  the  said  T.  M.  Gocksedge, 
would  at  all  times  thereafter  make,  do  and  execute  all  such  acts,  deeds,  matters,  and 
things,  as  should  be  necessary  and  should  be  required  by  the  said  William  Whale,  by 
and  with  the  advice  of  his  counsel  in  the  law. 

The  marriage  took  place  shortly  after  the  date  of  the  above  articles  of  agreement, 
and  Mr.  and  Mrs.  Gocksedge  lived  together  as  husband  and  w^ife  until  some  time  in 
August,  1843,  when  Mr.  Gocksedge  separated  himself  from  his  wife  and  ceased  to 
col^bit  with  her  upon  the  alleged  ground  of  adultery,  but  of  which  there  did  not 
appear  to  have  been  any  proof.  It  seems  that  a  deed  had  been  framed  upon  the  basis 
of  the  articles  of  agreement,  for  the  purpose  of  securing  the  400/.  per  annum  to  the 
plaintiff,  Ann  Gocksedge,  but  that  it  had  never  been  executed.  By  that  deed  the- 
plaintiff,  Wilh'am  Whale,  was  intended  to  have  been  the  trustee  of  the  annmty,  and 
the  present  suit  was,  therefore,  instituted  by  him  and  his  daughter,  Mrs.  Gocksedge, 
for  the  purpose  of  compelling  a  specific  performance  of  the  articles  of  agreement.  A. 
motion  was  also  made  on  behalf  of  the  plaintiffs  for  a  receiver. 

Stuart  and  Tennant,  in  support  of  the  motion,  submitted  that  the  agreement  being 
entered  into  prior  to,  and  in  contemplation  of,  the  marriage,  the  covenant  contained 
therein  relating  to  the  provision  for  separation  was  undoubtedly  a  valid  covenant; 
that  all  the  cases  which  had  been  decided  in  reference  to  such  covenants  upon  post- 
nuptial setdements  were  altogether  out  of  the  question  and  formed  no  precedent  for 
the  present  case,  for  in  them  such  aicovenant  did  not  form  the  basis  of  the  marriage  as 
it  did  in  the  present  case ;  for  that  herein  the  ante-nuptial  agreement  amounted  to. 
nothing  more  than  a  settlement  to  the  separate  use  of  the  wife,  binding  upon  the 
husband  in  the  event  of  a  separation.  That  had  there  been  issue  of  the  marriage,  and 
no  provision  had  been  made  for  such  issue,  save  under  the  articles  of  agreement,  the 
Gourt,  on  a  bill  filed  by  the  trustees  on  behalf  of  the  children  of  the  marriage,  for  the- 
purpose  of  carrying  the  articles  into  execution,  would  (notwithstanding  the  covenant) 
perform  the  contract  entire,  and  not  leave  part  of  it  unperformed.  (Sidney  v.  Sidney,. 
3  P.  Wms.  269 ;  Roper  Husband  &  Wife,  v.  2,  p.  134.) 

Bethel  and  Prendergast,  for  the  defendant,  were  not  heard. 

The  Vice-Ghancelloe. — My  opinion  is,  that  when  the  contract,  as  in  the  present 
case,  extends  to  compel  the  husband  to  make  a  provision  for  the  wife  in  case  of  any 
separation  between  them,  the  Gourt  is  bound  to  take  notice  whether  or  no  it  be  such  a 
provision  as  may  operate  as  an  inducement  to  the  wife  to  be  guilty  of  the  most  flagrant 
conduct  against  her  husband.  Looking  at  the  covenant  as  it  stands,  I  have  a  right  to- 
put  any  case  of  separation  ;  therefore,  suppose  the  covenant  had  expressly  stated,  that 
in  the  event  of  the  wife  eloping  from  her  husband,  and  living  in  adultery,  the  husbands 
would,  durmg  the  period  she  was  thus  violatmg  the  marriage  contract,  pay  her  the 
annuity,  could  that  be  considered  a  valid  covenant  ?  My  notion  of  the  law  is  this, 
that  where  the  covenant  is  of  that  general  description  which  characterizes  the  prcient 
one,  the  Gourt  cannot  disunite  the  innocent  cause  of  separation  from  the  guilty,  &nd 
determine  that  in  the  one  case  the  covenant  shall  be  valid,  and  in  the  other  invalid. 
ITie  contract  as  it  stands  is  entire,  and  the  Gourt  is  bound  to  regard  it  as  such ;  it 
cannot  be  severed.  As  the  words  of  the  covenant  now  stand,  that  appears  to  me,  primd 
facie,  open  to  this  objection,  that  the  mere  bad  conduct  of  the  wife  herself  may  operate 
as  the  very  contingency  upon  which  is  founded  the  obligation  of  the  husband  to  allow 
the  annuity.  Such  a  covenant  is  contrary  to  the  policy  of  law,  and  is,  therefore,  bad ; 
and  unless  it  be  clearly  proved  to  me  that  it  is  one  which  tiiis  Gourt  will  uphold,  I 
must  refuse  to  enforce  it,  and  cannot,  therefore,  allow  the  motion.  Let  it,  however, 
stand  over  (as  this  is  purely  a  question  of  law),  with  liberty  for  Mr.  Whale,  the  trustee, 
to  bring  such  an  action  at  law  as  he  may  be  advised. 
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June  4  and  6,  1844, 

Baynbs  v.  Pusyost.  (a) 

Will—Cotuiruetion — Period  of  vegting, 

A  iettator  by  ht9  will  bequeaths  a  certain  eum  of  money  to  hit  toifefor  life,  with  remainder  to  hie 
daughter  until  her  death  or  marriage ,  when  it  wat  to  be  divided  among  his  children  ^  whom  he 
nemeSf  including  alio  his  daughter.  This  daughter  married  during  the  testator*s  lifetime  and 
died  during  his  widow's  life.  Held,  that  the  representative  of  a  son  of  the  testator  who  was  living 
at  the  daughter's  marriagef  but  who  died  in  the  lifetime  of  the  widow,  was  entitled  to  a  share  on 
the  division  upon  the  decease  of  the  widow, 

ABAYNES,  by  his  will  executed  in  the  year  1803.  having  disposed  of  his  furniture 
•     to  his  wife,  directed  as  follows : — "  I  also  leave  and  bequeath  to  my  wife, 
Margaret  Baynes,  the  interest  on  all  moneys  I  may  have  in  the  public  funds  at  my 
death,  to  be  enjoyed  by  her  as  long  as  she  lives ;  but  it  is  my  wiU  that  no  part  of  the 
said  moneys  be  sold  out  or  the  principal  in  any  way  diminished  during  her  lifetime, 
unless  with  the  consent  of  my  executors.     A  sum  not  exceeding  500/.  may  be  sold 
ont  and  employed  for  the  purpose  of  promoting  and  placing  my  son,  George  M.  Baynes, 
now  unprovided  for,  in  tlie  same  situation  with  respect  to  rank  for  his  time  of  life  as 
his  brothers  are.     It  is  my  vnW  that  if  my^  daughter,  Maria  Baynes.  should  not  be 
married  at  her  mother's  death,  the  interest  of  the  moneys  in  the  pubHc  funds  belong- 
ing to  me  revert  to  and  be  enjoyed  by  her,  and  that  she  continue  to  receive  the  same- 
tindiminished  until  the  time  of  her  death  or  marriage,  when  it  is  my  will  that  the 
whole  of  such  money  as  may  be  then  in  the  public  funds  belonging  to  me  shall  be* 
equally  divided  among  my  sons,  Edward,  Charles,  Henry,  O'Hara,  and  George  M. 
Baynes ;  and  my  daughters,  Jane  Frome,  Maria  Baynes,  and  Harriet  Tobin,  or  among 
such  of  them  as  may  be  living  at  the  marriage  or  death  of  their  sister,  Maria  Baynes. 
It  is  my  further  will,  should  my  children  wish  to  take  possession  of  their  shares  of  the 
moneys  in  the  funds,  which  are  ultimately  to  be  divided  among  them,  that  if  my 
txecutors  see  no  just  and  reasonable  cause  to  the  contrary,  the  same  may  be  sold  out 
and  divided  in  equal  shares  among  them ;  but  that  they  shall  assign  over  good  and 
sufficient  security  for  the  due  payment  of  legal  interest  of  the  whole  sum  they  may 
jointly  receive  to  my  wife,  Margaret  Baynes,  during  her  life,  and  after  her  death,  to 
Maria  Baynes,  so  long  as  she  may  live  single."     The  testator,  A.  Baynes,  died  some 
time  in  1804,  leaving  his  wife  and  the  above-named  children  surviving  him.     His 
daughter,  Maria,  married  in  her  father's  lifetime,  and  died  in  the  year  1834.     Charles 
died  in  1818,  in  the  lifetime  of  his  mother,  the  widow  of  A.  Baynes,  the  testator ; 
and  the  widow  herself  died  in  the  year  1838.     llie  principal  question  for  the  consi- 
deration of  the  Court  was,  whether  the  representatives  of  Charles  Baynes  were  entitled 
to  take  his  own  eighth  share  of  the  testator's  funded  property  on  the  division  at  the 
widow's  decease. 

Stewart  and  Heathfield,  for  the  legatees  of  C.  Baynes,  deceased. — It  is  clear  that 
the  testator  intended  that  his  children  should  have  vested  interests  in  their  respective 
shares,  from  the  circumstance  of  his  allowing  them  to  take  the  capital  upon  their 
giring  proper  security  for  the  payment  of  the  interest  to  the  mother,  during  her  life- 
time. The  only  ground  for  an  argument  on  the  contrary  is  an  assumption  that  th& 
time  for  distribution  is  the  period  of  vesting — which,  however,  is  not  the  principle 
^pon  which  this  Court  proceeds,  as  appears  from  the  case  of  Archer  v.  Jegon  (S 
Sim.  446). 

Bethel  and  C  Hall,  contrk. — When  there  are  two  events  pointed  out  in  a  will,  and 
<ffie  of  them  takes  place  before  the  death,  you  must  wait  for  the  other  event  after 
the  death.    The  order  of  events  which  the  testator  contemplated  did  not  occur.     He 
(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister-at-law. 
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evidently  supposed,  according  to  the  natural  course  of  nature,  that  of  the  two,  the 
widow  would  die  before  his  daughter,  and  therefore  provides  for  the  latter.  Subject 
to  that  contingency,  the  general  scheme  of  the  will  is  that  the  principal  of  the  ^d 
is  to  be  divided  at  the  widow's  decease  among  a  class  then  in  existence.  We  contend 
that  those  children  were  to  take,  who  were  living  at  the  decease  of  the  daughter. 
(Billingsley  v.  Wills,  3  At.  219;  Popev.  Whitcombe,  3  Russ.  124;  Daniell  v.DameU, 
6Ves.297.) 

Anderton  and  Randall,  for  others  in  the  same  interest,  submitted  that  the  period 
of  distribution  was  that  which  determined  the  right  to  take.  That  the  testator  never 
contemplated  a  diminution  of  the  property,  and  the  Court  would  not  treat  the  interest 
as  vested  and  take  no  consideration  for  the  contingency.  (Newton  v.  Ayscough,  19  Ves. 
534 ;  Wordsworth  v.  Wood,  4  My.  &  Co.  641.) 

The  Vice-Chancellob. — I  will  not  trouble  the  plaintiffs  for  a  reply,  bectiue 
I  cannot  help  thinking  that  the  case  is  very  clear.  What  has  been  said  by  the 
Master  of  the  Rolls  in  Newton  v.  Ayscough  (a)  seems  to  me  to  be  perfectly  iqpplK&ble 
to  this  case.  The  parties  who  oppose  the  plaintiff's  claim  offer  a  different  aspect  to 
the  contingent  event  upon  which  the  testator  himself  determines  the  character  of  those 
whom  he  intends  to  take.  What  he  had  in  view  was,  whether  his  daughter.  Maris, 
should  or  not  be  married  at  her  mother's  decease.  So  that  he  provides  for  tiie  eyent 
of  her  marrying  and  for  the  event  of  her  death ;  for  he  says  that  in  case  of  her  not 
being  married  at  her  mother's  death,  the  interest  of  the  moneys  belonging  to  him  in 
the  public  funds  shall  be  enjoyed  by  her,  and  that  she  shaU  continue  to  receive  the 
same  undiminished  until  the  time  of  her  death  or  marriage,  when  it  is  his  will  that  the 
whole  of  such  money  as  may  then  be  in  the  public  funds  belonging  to  him  shall  be 
equally  divided  among  his  eight  children,  naming  them,  or  among  such  of  them  as 
may  be  living  at  the  marriage  or  death  of  their  sister,  Maria.  The  meaning  of  ^duck 
is,  that  the  property  in  the  funds  shall  go  to  all  or  to  such  only  as  shall  be  living  at 
her  death  or  marriage.  Now,  the  words  "  death  or  marriage  "  must,  I  think,  be  takea 
to  mean,  although  not  expressly  declared,  whichever  event  shall  first  happen.  K  this 
construction  be  true,  it  is  manifest  that  in  the  event  of  the  daughter's  marrying,  there 
is  a  gift  of  a  share  to  her  with  the  rest  of  the  children,  because  she  would  be  one  of 
such  of  them  as  should  be  living  at  the  time  of  her  marriage.  Moreover,  it  is  dear, 
that  she  could  not  be  living  at  the  time  of  her  death,  and  there  is  no  other  mode  of 
^ving  effect  to  the  testator's  intention,  and  an  attempt  at  any  other  construction  would 
be  to  render  that  part  of  the  will  void  for  uncertainty.  The  testator  has  not  neces- 
sarily coupled  one  contingency  with  another;  for  although  he  provides  for  the  daughter 
in  case  she  should  not  be  married  at  his  wife's  decease,  yet,  he  nowhere  joins  that 
with  the  contingency  of  her  surviving  her  mother.  The  expression  "  when  it  is  my 
will"  I  conceive  to  be  merely  a  description  of  that  period  when  the  remainder  is  to 
take  effect.  The  word  "when"  has  no  relation  to  the  mother's  death;  and  tiie 
expression  "  shall  be  equally  divided,"  which  the  testator  makes  use  of,  is  that  by 
means  of  which  he  creates  the  bequest.  I  do  not  think  that  any  stress  can  be  laid  on 
the  expression  "  shall  be  equally  divided  between  them."  This  clause  bears  no  other 
construction  than  that  after  Iris  death,  if  his  children  should  agree  among  themselves 
that  the  whole  fund  should  be  paid  to  tliem,  it  was  competent  for  them  to  do  so  with 
the  consent  of  the  executors,  provided  they  gave  sufficient  security  for  the  mother's 
receipt  of  the  interest  during  her  life. 

(a)  Sir  W.  Grant,  in  the  above  case,  p.  536,  held  apparent  intention  of  the  testator,  collected  dtber 
that  to  what  period  *' survivorship'*  is  to  relate,  from  the  particalar  disposition  or  tbe  genersl  eoii<- 
depends  not  upon  any  technical  words,  bat  oa  the     text  of  the  will. 
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March  29. 

"Ward  v.  Trathen. 

Ex  parte  BAiLBT.(a) 

Diteharffi  of  a  purchase  under  a  decree  for  tale,  after  acceptance  of  title — Defective  abstract — Error 

in  title— Costs. 

Under  a  decree  in  a  creditor' s  suit  for  the  sale  qf  real  estates  devised  by  will,  the  petitioners  as  pur- 
chasers accepted  the  title  to  the  entirety  of  an  estate,  of  which,  at  the  time  of  such  purchase,  it 
was  supposed  that  the  testator  died  seised,  by  survivorship — he  haviny  at  one  time  held  it  as  joint 
tenant  with  another  person — and  accordingly,  in  May,  1841,  the  petitioners,  under  the  usual  order, 
paid  their  purchase -money  into  court,  which  was  accordingly  invested.  In  the  month  of  July  fol- 
lowing, the  petitioners  for  the  first  time  received  notice  from  the  defendant's  solicitors  that  a  sever- 
ance of  the  Joint  tenancy  had  been  effected  between  the  testator  and  his  joint  tenant,  by  means  of  a 
certain  deed  executed  in  1789,  which  had  not  been  abstracted,  and  which,  if  valid,  would  have 
destroyed  the  testator's  right  to  more  than  one  moiety  of  the  property.  Notice  of  this  objection 
was  immediately  given  to  the  plaintiff^,  who  returned  for  answer,  that  in  consequence  of  the  disco- 
very  he  would  not  press  the  completion  of  the  purchase  just  then.  The  objection  was  not,  however, 
removed,  but  notice  to  complete  the  purchase  was  served  by  the  plaintiff's  solicitors  upon  the  peti- 
tioners in  January,  1842.  This  was  met  by  the  petitioners  with  a  counter  notice,  requiring  them 
to  make  out  a  title  to  the  entirety  of  the  property.  The  objection  to  the  title  was  not  removed,  but 
in  July,  1843,  the  plaintiff  gave  notice  to  the  petitioners  that  he  was  about  to  enforce  the  comple- 
tion of  the  contract,  when  the  purchasers  petitioned  the  Court  to  be  discharged  from  their  pur- 
ekase.  Held,  that  the  petitioners  had  a  right  to  be  discharged  from  their  purchase,  and  to  be  paid 
the  costs  occasioned  thereby,  but  without  prejudice  as  to  how  the  costs  were  ultimately  to  be  paid* 

THE  petitioners,  Richard  Bailey  and  William  Bailey,  became  the  purchasers  of 
certain  property  that  had  been  sold  under  a  decree  in  the  above-mentioned  suit. 
The  present  application  to  the  Court  was,  that  they  might  be  discharged  from  their 
porchase,  and  the  purchase-money,  which  had  been  paid  into  Court  and  invested, 
might  be  transferred  and  paid  to  the  petitioners,  together  with  the  costs  of  and  incident 
to  the  purchase  and  the  investigation  of  the  title. 

The  suit  was  commenced  so  far  back  as  the  year  1832,  by  a  party  who  was  a  spe- 
cialty creditor  of  the  testator,  John  Trathen,  for  the  payment  of  his  debt,  and  for  the 
administration  of  his  property  in  the  usual  manner.  Under  an  order  made  in  July, 
1834,  it  was  referred  to  the  Master  to  sell  the  testator's  estates  therein  mentioned  as 
the  devised  estates,  which  also  included  the  estates  called  Gorrill  and  Haycroft,  the  sub- 
jects of  the  present  inquiry.  The  estates  were  accordingly  put  up  for  sale  on  the  29th 
March,  1836,  and  were  purchased  by  the  petitioners  for  the  sum  of  1,055/.  On  the 
10th  August  following,  the  Master,  by  his  report,  declared  them  to  be  the  purchasers 
for  the  above  sum,  which  report  was  duly  confirmed  on  the  2nd  day  of  November  fol- 
lowing. Soon  after  the  Master's  report  was  confirmed,  the  plaintiffs  solicitors  delivered 
an  abstract  of  title  to  the  solicitors  of  the  petitioners ;  and  so  far  as  it  appeared  upon 
the  face  of  that  abstract,  by  certain  indentures  of  lease  and  release,  bearing  date 
respectively  the  22nd  and  23rd  days  of  June,  1789,  the  testator,  and  one  W.  Bligh, 
became  seised  in  fee  simple  as  joint  tenants  of  the  property  in  question ;  and  that  W. 
Bligh  had  died  in  the  lifetime  of  the  testator ;  so  that  from  any  thing  that  appeared  upon 
the  abstract,  no  severance  had  taken  place  during  the  lifetime  of  Wm.  Bligh,  but  that 
the  testator  was  entitled  to  the  whole  by  survivorship.  Under  the  impression,  there- 
fore, that  the  testator  was  seised  of  the  entirety  by  survivorship,  all  other  objections 
havmg  been  removed,  the  petitioners  accepted  the  title  accordingly  on  the  5th  May, 
1841,  in  pursance  of  an  order  in  that  behalf,  the  petitioners  paid  their  purchase- 
money  into  Court,  and  the  same  was  duly  invested;  but  on  the  8th  of  July,  1841, 
the  petitioners  were  served  with  a  notice  from  the  solicitors  of  the  defendants 
to  the  effect  that  by  indentures  of  lease  and  release,  dated  the  1st  and  2nd  of 
October,  1789,  a  severance  of  the  joint  tenancy  had  been  effected,  and  that  the 
(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister-at-law. 
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testator  was  consequently  entitled  to  only  one  moiety  of  the  premises  at  the  time  of  his 
death.  The  petitioners,  therefore,  objected  to  the  title,  and  immediately  gave  notice 
to  the  plaintiff  of  sueh  objection ;  in  answer  to  which,  the  solicitors  of  the  plaintiff 
wrote  to  the  effect  that  they  had  recently  been  made  acquainted  with  the  supposed 
objection  to  the  title,  but  that  they  were  by  no  means  clear  that  it  would  prove  a  valid 
one,  but  that  as  the  matter  would  require  a  further  investigation  in  consequence  of 
such  recent  discovery,  they  would  not  press  for  the  completion  of  the  purchase  until 
after  the  then  long  vacation.  The  plaintiff,  however,  took  no  further  steps  to  remove  the 
objection;  but  some  time  in  January,  1842,  his  solicitors  served  the  petitioners  witiia 
notice  to  complete  their  purchase,  whereupon  the  petitioners  served  a  notice  upon  the 
solicitors  of  the  plaintiff,  requiring  them  to  furnish  them  with  a  title  to  the  entirety  of 
the  property,  and  in  default  thereof,  that  they  would  petition  the  Court  to  be  discha^ied 
from  their  purchase,  and  to  have  the  purchase-money  refunded.  Nothing  further,  how- 
ever, was  done  in  respect  to  the  objection  until  the  18th  of  July,  1843,  when  the 
plaintiff's  solicitors  gave  notice  of  their  intention  to  enforce  the  completion  of  the 
purchase ;  whereupon  the  petitioners  presented  the  present  petition. 

Stuart  and  Spurrier,  in  support  of  the  petition. 

In  opposition  to  the  petition  were  two  affidavits  of  the  plaintiff's  solicitor,  and 
William  Ward,  the  executor  of  John  Ward,  respectively.  The  affidavit  of  the  former 
stated  that  he  had  been  informed,  and  believed,  that  the  deed  bearing  date  2nd  of 
October,  1789,  was  invalid;  that  the  seals  had  been  removed  from  the  instrument 
before  the  period  of  the  above  notice,  and  that  it  had  in  other  respects  been  defaced 
and  injured.  The  affidavits  of  William  Ward  tended  to  shew  that  both  he  and  the 
plaintiff,  John  Ward,  at  the  time  of  the  sale  of  the  premises,  believed  that  J.  Trathen, 
the  testator,  was  seised  of  the  entirety  at  the  time  of  his  death,  and  that  he  had  never 
heard  of  the  joint  tenancy  having  been  severed,  until  notice  had  been  served  upon  him 
by  the  defendant's  solicitors. 

Wilcock,  for  the  plaintiff,  contended  that  the  Court  would  not  allow  the  purchase- 
money  to  be  refunded  until  an  inquiry  were  first  had  for  the  purpose  of  ascertaining 
whether  or  no  the  recently  discove'red  deed  were  valid ;  that  the  petitioners  had  merely 
stated  that  which  another  had  told  them  respecting  the  deed ;  and  as  to  the  costs,  the 
Court  would  not  direct  any,  inasmuch  as  the  error  was  mutual,  (a) 

Stuart,  in  reply,  urged  that  as  the  petitioners  had  purchased  the  property  under  a 
decree  of  the  Court,  they  ought  not  to  be  allowed  to  suffer  any  loss. 

His  Honour  the  Vicr-Chancellob  thought  that,  looking  at  the  evidence  as  it  then 
stood,  the  petitioners  ought  to  be  discharged  from  their  contract.  That  although  the 
error  was  mutual  to  this  extent,  that  neither  the  plaintiff  nor  the  petitioners  knew  of 
the  existence  of  the  deed  severing  the  joint  tenancy,  yet  in  no  other  respect  was  there 
a  community  of  error  between  the  parties,  for  an  abstract  had  been  delivered  to  the 
petitioners  which  was  silent  as  to  the  deed  in  question.  That  the  affidavit  of  the 
plaintiffs  solicitor,  stating  the  removal  of  the  seals,  was  primd  facie  an  admission  that 
seals  had  formerly  been  affixed  to  the  deed,  and  that  consequently  the  title  to  the 
entirety  was  not  good.  His  Honour  was  moreover  of  opinion,  that  the  petitioners  had 
not  been  fairly  dealt  with,  or  as  purchasers  ought  to  have  been,  and  that  they  must, 
therefore,  be  discharged  from  their  purchase,  and  have  the  costs  occasioned  by  the  sale 
paid  to  them ;  but  reserving  the  question  as  to  the  manner  in  which  these  costs  are 
ultimately  to  be  paid. 

Ordered  as  prayed,  without  prejudice  as  to  how  the  costs  are  ultimately  to  he  dealt 
with. 

(a)  This  allndea  to  a  rule  in  equity,  that  where  of  money  and  a  life  annuity.    The  agreement  being 

both  the  coDtracting  parties  have  been  led  into  error,  feir,   the  Court    decreed  a  specific  perrormanee, 

and  the  subject  which  gave  rise  to  the  mistake  was  although  the  party  died  before  any  payment  of  the 

from  its  nature  doubtful  at  the  time  when  the  con-  annuity — Lord  Thurlow  saying  that  if  the  price  be 

tract  was  entered  into,  and  neither  of  the  parties  fair,  the  contract  ought  not  to  be  cat  down  merely 

were  conusant  of  it,  the  Court  will  not  afford  re-  because  the  annuity,  which  is  a  contingent  payment, 

lief.    Thus,  in  the  case  of  Mortimer  t.  Capper  (I  nerer  became  payable.     (Vide  Bryant  ▼.  Bvskf  4 

Bro.  C.C.  156) y  there  was  a  sale  for  a  certain  sum  Rus.  1.) 
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Ex  parte  Pare,  (a) 

WUl — Partial  revocation — Tettamentary  guardiatukip, 
A  tutator  had  hy  his  trill  appointed  his  wife  and  the  tnuteee  and  executors  thereof  to  be  also  guar' 
dims  of  his  children.  He  afterwards  made  a  codicil  theretOj  whereby,  revoking  the  appointment 
(f  three  qf  the  trustees  and  executors  as  trustees  and  executors,  he  appointed  two  others  in  their 
stead  to  act  as  trustees  and  executors,  with  the  one  retained.  Held,  that  this  did  not  affect  the 
guardianship,  but  th^  the  removed  trustees  and  executors  remained  guardians  to  the  children 
nevertheless. 

THIS  was  a  question  arising  out  of  the  will  and  codicil  of  a  Mr.  J.  Park,  who  by 
his  last  will  and  testament,  bearing  date  13th  March,  1829,  after  giving  his 
property  to  G.  S.  Petty,  C.  Kennedy,  G.  Huddlestone,  and  J.  Park,  executors  thereof, 
upon  certain  trusts,  directs  as  follows: — "  I  give  the  guardianship  and  tuition  of  all 
my  children  to  my  wife  and  my  trustees,  the  said  G.  S.  Petty,  C.  Kennedy,  G.  Hud- 
dlestone. and  J.  Park,  who  are  to  educate  them  suitable  to  Uieir  property  or  estate." 
—The  testator  made  a  codicil,  bearing  date  2nd  March,  1841,  in  which  he  says: — 
"  Whereas  I,  the  undersigned  J.  Park,  in  and  by  my  last  will,  bearing  date  the  1 3th 
day  of  March,  1829,  have  appointed  G.  S.  Petty,  C.  Kennedy,  G.  Huddlestone,  and 
J.  Park,  trustees  and  executors  thereof ;  now  I  do  hereby  revoke  such  appointment 
80  fiaur  as  regards  C.  Kennedy,  G.  Huddlestone^  and  J.  Park,  and  in  lieu  of  the  said 
C.  Kennedy,  G.  Huddlestone,  and  J.  Park,  have  and  do  hereby  appoint  George 
Mason  and  John  Slater,  their  heirs,  executors,  an4  administrators,  to  act  as  trustees 
nd  executors  of  the  said  will  and  codicil  thereto*  tdong  with  the  said  G.  S.  Petty,  in 
the  same  manner  and  with  the  same  power  as  if  they,  the  said  G.  Mason  and  J.  Slater, 
had  been  originally  appointed  trustees  and  executors  of  my  said  will  and  codicil." 

The  question  now  raised  was,  whether  the  codicil  which  revoked  the  appointment 
of  Kennedy,  Huddlestone,  and  Park,  as  trustees  and  executors,  amounted  also  to  an 
implied  revocation  of  their  appointment  as  guardians.  The  petition  was  presented 
on  behalf  of  the  testator's  infant  children,  that  the  Court  might  declare  who  were 
guardians. 

Walker  and  Stinton,  foe  C.  Kennedy,  G.  Huddlestone,  and  J.  Park,  urged  that  the 
goardianship  was  incident  to  their  characters  as  trustees  of  the  property,  and  but  for 
the  property  they  would  not  have  been  appointed  guardians — ^for  where  a  legacy  is 
given  to  an  executor  qvcL  executor,  and  he  refuses  to  act,  or  the  office  does  not  con- 
tinue, he  will  not  be  entitled  to  the  legacy. 

Cases  cited :  Roach  v.  Haynes  (8  Ves.  593) ;  Hen/rey  v.  Hen/rey  (2  Curt.  468) ; 
Ravens  v.  Taylor  (4  Beavan,  425). 

The  Vice-Chancxllob. — The  testator's  intention  is  clear,  and  I  must  decide 
according  to  that  intention.  In  the  first  place  he  appoints  trustees — then  in  a  separate 
danse  he  appoints  his  wife  and  trustees  as  guardians  of  his  infant  children.  He  then 
appoints  Petiy,  Kennedy,  Huddlestone,  and  Park  executors.  The  testator  in  his  codicil 
Kfers  to  their  appointment  as  executors,  and  then  by  that  instrument  revoked  such 
appointment  so  far  as  regarded  C.  Kennedy,  G.  Huddlestone,  and  J.  Park,  and  in 
lieu  of  the  said  C.  Kennedy,  G.  Huddlestone,  and  J.  Park,  thereby  appointed  George 
Mason  and  J.  Slater,  their  heirs,  executors,  and  administrators,  to  act  as  trustees  and 
executors  of  the  said  will  and  codicil.  These  parties  must  therefore  remain  guardians, 
for  it  is  plain  that  the  testator  did  not  intend  to  revoke  the  guardianship. 

(a)  Rvported  by  Gbo.  Goldsmith,  Esq.,  Barriiter^at-law. 
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November  4  and  9, 1844. 
John  Lo&t  Phillips,  since  deceased  -----         Plaintiff, 

AND 

Annb  Barlow,  widow,  and  Sir  William  Owen,  Bart.  -         -         Defendants, 

(By  original  Bill) ; 

AND 

John  Henry  Phillips,  James  Higgon,  and  the  Rev.  William  Rock,  the  Executan 
and  Devisees  named  in  trust  in  the  last  will  and  testament  of  John  Lort  Phillip8, 
deceased,  ---------         Plaintiffs, 

AND 

Anne  Barlow,  since  deceased.  Sir  William  Owen,  Bart.,  Augusta  Phillips,  Wil- 
liam Hbnrt  Sgourfield,  John  Hbnsleigh  Allen,  George  LortPhillips,Johv 
LoRT  Phillips,  Richard  Ilbsrt  Phillips,  Arthur  Lort  Phillips,  Perbgeivb 
LoRT    Phillips,   Francis  Peter  Lort   Phillips,  Augusta   Lort  Phillips, 
Charlotte  Lort  Phillips,  Henrt  George  Fownes,  and  Frances  Elizabeth 
Lort,  his  wife,  --------         Defendants, 

(By  Bill  of  Revivor  and  Supplement). (a) 

The  right  of  a  tenant  for  life  without  impeachment  of  waste  in  respect  qf  hii  claim  to  the  moaqr 
raised  by  the  sale  qf  timber  f  died  on  the  estate,  as  against  the  person  entitled  to  the  inheritaue  a 
fee  in  remainder. 

Under  the  will  qfH.B,^  Esq.,  his  widow,  A.  B,,  was  tenant  for  life,  punishable  for  waste;  remmsitr 
to  Sir  W,  0,for  l\fe,  without  impeachment  qf  waste ;  remainder  to  his  first  and  other  sons  in  isA 
male — ujith  remainder  in  fee  to  /.  i,  P, 

During  the  lifetime  of  A.  B.,  the  first  tenant  for  life,  the  timber  on  certain  parts  qf  the  doM 
estates  had  been  felled  by  order  of  the  Court,  for  the  improvement  of  the  growth  of  the  ywsgir 
trees :  Held,  that  the  produce  arising  from  the  sale  of  the  timber  so  cut  down  belonged  to  Sir 
W.  0.,  who  was  the  nejct  tenant  for  life,  without  impeachment  qf  waste,  and  not  to  J,  L,  P. 

This  was  the  petition  of  the  above-named  Sir  William  Owen,  Bart.,  now  Sir  WiBm 
Owen  Barlow,  Bart.,  in  the  above  suit, 

HUGH  BARLOW,  late  of  Laurenny,  in  the  County  of  Pembroke,  by  his  viH 
bearing  date  31st  October,  1805,  gave  and  devised  (among  other  things)  aU 
that  his  undivided  moiety  of  the  reversion  in  fee-simple  (in  the  event  of  his  dying  with- 
out issue  male)  in  the  Laurenny  estate,  which  came  to  him  under  the  limitations  con- 
tained in  the  last  will  and  testament  of  his  late  uncle,  Hugh  Barlow,  Esq.,  and  likewise 
his  undivided  fourth  part  of  the  reversion  in  fee  which  descended  to  him  upon  the 
decease  of  his  late  aunt,  Elizabeth  Elliott,  without  issue,  of  and  in  the  same  estat^ 
under  the  limitations  contained  in  the  same  will  of  his  said  late  uncle,  and  also  bis 
entire  and  undivided  parts  and  shares  of  all  other  his  manors,  lands,  &c.,  real  estates 
and  copyhold  estates  whatsoever,  situate  in  the  county  of  Pembroke,  and  town  and 
county  of  Haverford-West,  or  elsewhere,  in  Great  Britain,  unto  his  wife,  Anne  Barlow, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life,  provided  she  continued  his 
widow,  and  not  otherwise ;  and  immediately  after  her  decease,  or  her  intermaniage 
with  any  other  husband,  which  should  first  happen  after  his  decease,  he  gave  and 
devised  the  same  real  estates  and  premises  whatsoever  thereinbefore  described,  with  all 
their  rights,  &c.  thereunto  respectively  belonging,  unto  Rev.  John  Jordan  and  Thomas 
Wright,  and  their  heirs,  upon  trust,  to  the  use  of  his  near  relation  (the  petitioner) 
therein  described,  William  Owen,  barrister-at-law,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  ;  and  firoDi 
and  after  the  determination  of  that  estate,  by  forfeiture  or  otherwise,  to  tlie  use  of  his 
said  trustees  and  their  heirs,  during  the  life  of  the  petitioner,  in  trust,  to  preserve  the 
contmgent  estates  therein  limited  from  being  barred,  defeated,  or  destroyed ;  and  from 

(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister-at-law. 
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and  immediately  after  the  said  petitioner's  decease,  to  the  use  of  the  first  and  other 
SODS  of  the  said  petitioner  in  tail  male,  with  remainder,  for  life,  to  certain  other  per- 
sons (who  are  then  dead  without  issue),  and  their  sons  in  tail  mide,  with  the  ultimate 
remainder  and  reversion  in  fee-simple  to  the  plaintiff,  John  Lort  Phillips. 

Hie  wiU  also  contained  a  proviso  that  as  soon  as  his  said  relation,  William  Owen, 
and  the  heirs  male  of  his  body,  should  become  seised  of  and  entitied  to,  or  in  the 
actual  possession  of,  his  said  manors,  messuages,  lands,  &c.  copyhold  and  leasehold 
estates,  or  any  part  thereof,  by  virtue  of  any  of  the  limitations  thereinbefore  con- 
tained, he  and  they  should  respectively,  when  so  seised,  and  in  the  actual  possession 
and  enjoyment  of  his  estates,  use  and  take  upon  himself  and  themselves  respectively 
and  afterwards  continue  the  surname  of  "  Barlow,"  and  bear  the  arms  of  the  Barlows 
of  Laurenny,  instead  of  his  and  their  own  surname  and  arms,  or  by  adding  the  name 
thereto ;  and  in  default  thereof  vnthin  six  months  after  his,  the  said  testator's,  decease, 
then,  that  his  said  estates  should  go  over,  and  be  held  and  enjoyed  by  the  next  in 
remainder,  according  to  the  uses  and  estates  thereinbefore  limited  and  declared  thereof, 
in  every  respect  as  if  the  party  or  parties  so  refusing  or  neglecting  were  actually 
dead. 

In  Hilary  Term,  1826,  the  plaintiff,  John  Lort  Phillips,  filed  his  original  bill  against 
Anne  Barlow  and  the  petitioner,  stating,  amongst  other  things,  that  he,  the  plaintiff, 
was  seised  in  fee-simple  of  an  undivided  moiety  of  the  Laurenny  estate,  and  that  the 
testator,  Hugh  Barlow,  was  at  the  time  of  his  death  seised  in  fee-simple  in  possession 
of  the  other  undivided  moiety  of  the  same  estate,  and  that  he,  the  said  plaintiff,  was 
the  only  person  then  in  esse  who  had  an  estate  of  inheritance  under  the  will  of  the 
said  testator ;  and  that  there  were  then  standing  on  the  said  Laurenny  estate  consi- 
derable quantities  of  trees  or  timber  which  were  not  planted  for  ornament,  and  which 
did  not  afford  shelter  or  protection  to  any  mansion-house,  there  being  none  such  on 
the  said  estate,  and  that  such,  the  said  trees  or  timber,  had  arrived  at  a  state  of 
maturity  and  were  fit  to  be  cut,  and  a  considerable  portion  of  them  were  beginning 
to  decay,  and  that  it  would  materially  benefit  the  young  and  growing  trees  forthwith 
to  feU  and  cut  such  timber.  Their  bill  then  prayed  that  the  said  trees  might  accord- 
ingly be  felled  and  sold  with  the  usual  directions,  and  that  the  produce  after  payment 
of  the  expenses  might  be  divided  into  two  parts,  and  that  one  part  might  be  paid  to 
the  plaintiff  for  his  own  use,  and  the  other  part  laid  out  in  the -purchase  of  estates,  to 
be  settied  to  the  same  uses  as  the  moiety  of  the  said  Laurenny  estate,  devised  by  the 
will  of  the  said  testator,  Hugh  Barlow.  To  this  bill  the  petitioner  and  Anne  Barlow 
put  in  their  answer. 

In  pursuance  of  the  decree  made  in  the  original  suit  and  the  Master's  finding  as 
to  the  matters  referred  to  him  by  such  decree,  certain  parts  of  the  wood  were  sold  by 
Hugh  Wilson  (the  receiver  of  the  rents),  as  agent  for  all  parties,  and  the  various  sums 
of  money,  amounting  to  1,561/.  5s.,  had  been  received  on  account  of  such  sales,  but 
the  remaining  timber  and  wood  mentioned  in  the  schedule  to  the  Master's  report  had 
not  been  sold. 

By  an  order  made  in  the  first-mentioned  cause  by  his  Honour  the  Vice- Chancellor 
of  England,  bearing  date  the  8th  August,  1827,  upon  the  petition  of  the  plaintiff,  it 
was  ordered  that  the  Master's  report  of  26th  May,  1826,  should  be  confirmed,  and 
among  other  things  it  was  ordered  that  the  said  Hugh  Wilson  should  pay  the  sum  of 
530/.  12s.  6d.,  the  remaining  moiety  of  the  balance  of  the  said  sum  of  1,561/.  58. 
(after  certain  pajrments  thereout),  into  the  Bank,  with  the  privity  of  the  Accountant- 
General,  to  be  placed  to  the  credit  of  the  cause,  to  an  account,  to  be  intituled  "  Timber 
account  as  to  the  settled  moiety  of  the  Laurenny  Estate."  And  it  was  ordered  that 
the  said  H.  Wilson  should  from  time  to  time  pay  to  the  said  plaintiff  a  moiety  of  the 
net  proceeds  of  any  sale  of  the  timber  that  had  been  or  should  be  made  thereafter, 
tmder  and  by  virtue  of  the  decree  and  report,  after  deducting  therefrom  all  costs, 
charges,  and  expenses  of  such  sales ;  and  that  he  should  pay  into  the  Bank  in  manner 
aforesaid,  and  to  the  before-mentioned  account,  the  remaining  moiety  of  such  net 
proceeds  of  such  sale  or  sales,  the  respective  amounts  thereof  to  be  from  time  to  time 
verified  by  the  affidavit  of  the  said  H.  Wilson.  And  it  was  ordered  that  the  said  sum 
of  530/.  I2s.  6d.,  together  with  the  payments  aforesaid,  when  so  paid  into  the  Bank, 
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should  be  from  time  to  time  laid  out  in  the  purchase  of  like  Three  per  Cent.  Annuities 
in  the  name  and  with  the  privity  of  the  Accountant- General,  in  trust,  in  this  cause,  to 
the  like  account;  and  that  interest  which  might  accrue  due  thereon  should  from 
time  to  time,  as  the  same  became  due,  be  paid  to  the  defendant,  Anne  Barlow,  during 
her  life ;  and  upon  her  death  it  was  further  ordered,  that  any  person  or  persons  enti- 
tled to  the  said  Bank  Annuities,  or  the  interest  thereof,  was  to  be  at  liberty  to  apply 
to  the  Court  concerning  the  same  as  they  might  be  advised.  Hugh  Wilson  having 
died,  Lewis  Wilson  was  by  order  of  tlie  Court  appointed  agent  and  receiver  of  the 
profits  arising  from  the  sales  of  timber,  bark,  and  cordwood  produced  from  the  said 
Laurenny  estates,  in  the  room  of  H.  Wilson,  deceased.  In  consequence  of  the  death 
of  John  Lort  Phillips,  the  plaintiff,  in  October,  1839,  the  original  suit  became  abated; 
and  in  May,  1840,  the  plaintiffs  in  the  second-mentioned  suit  filed  their  Supplemental 
Bill,  stating,  among  other  things,  the  will  of  the  late  plaintiff,  John  Lort  Phillips, 
dated  15th  January,  1838,  wherein  he  gave  an  annuity  of  300/.  a-year  to  his  wife, 
the  defendant,  Augusta  Phillips,  for  life ;  and  reciting  his  interest  under  the  will  of  the 
said  testator,  Hugh  Barlow,  deceased,  he  gave  and  devised  the  manors,  messuages, 
and  hereditaments  (so  devised  to  him  by  the  sud  Hugh  Barlow  as  before  mentioned), 
to  the  use  of  his  eldest  son,  the  defendant,  (jeorge  Lort  Phillips,  for  life,  with  remainder 
to  his  second,  third,  fourth,  fifth,  and  sixth  sons  successively,  in  tail  male,  with  re- 
mainder to  his,  the  said  testator's,  right  heirs  for  ever ;  and  he  thereby  appointed  the 
plaintiffs  in  the  second  suit  executors  thereof. 

The  several  defendants  in  the  supplemental  suit  having  appeared  and  put  in  tfaeir 
answers,  the  suit  and  proceedings  were  by  an  order,  dated  1st  of  April,  1841,  duly 
revived. 

The  several  sums  of  money  were  from  time  to  time,  pursuant  to  the  order  of  8th 
August,  1827,  paid  into  court  by  the  receiver,  and  laid  out  from  time  to  time  in  the  pur- 
chase of  Bank  Three  per  Cent.  Consols,  and  placed  to  the  account  before  mentioned. 

The  said  Anne  Barlow  continued  a  widow  since  her  husband's  death  up  to  the  time 
of  her  own  decease,  which  happened  on  the  7th  day  of  July,  1844,  leaving  the 
petitioner,  who  is  a  bachelor,  her  surviving,  who  thereupon  became  entitled  for  life, 
without  impeachment  of  waste,  to  the  rents,  issues,  and  profits,  of  all  and  singular  the 
said  manors  and  hereditaments,  and  real  estate  hereinbefore  mentioned,  late  the 
property  of  the  testator,  Hugh  Barlow,  deceased,  devised  by  his  will  as  before  men- 
tioned ;  and  in  compliance  with  the  proviso  therein  contained,  the  petitioner  assumed 
the  surname  of  Barlow,  and  bears  the  arms  of  the  Barlow  family  in  addition  to  his  ova 
name,  and  submitted  that'  he  was  entitled  for  life,  without  being  punishable  for  waste, 
to  a  moiety  of  the  net  proceeds  of  all  future  sales  of  timber,  and  all  sums  of  money  to 
the  credit  of  the  said  account,  intituled  the  "  Timber  account  as  to  the  settled  moiety 
of  the  Laurenny  Estate." 

It  appeared  that,  by  divers  pa3rments  into  court,  the  last- mentioned  account  had  been 
increased  from  time  to  time  by  the  sale  of  timber  cut  or  felled  on  the  Laurenny  Estate, 
and  there  was,  at  the  time  of  presenting  the  petition,  standing  in  the  name  of  the 
Accountant- General,  to  the  credit  of  the  said  timber  account,  the  sum  of  7,622/. 
138.  Id.,  Bank  Three  per  Cent.  Consolidated  Annuities,  and  in  cash  the  sum  of  5467. 
10s.  9d.,  to  which  the  representative  of  the  said  Anne  Barlow,  deceased,  was  entitled, 
being  the  dividends  which  had  accrued  due  and  payable  on  so  much  of  the  said  3/. 
Bank  Annuities  as  were  then  standing  to  the  credit  of  the  said  account  up  to  the 
month  of  July,  1844,  and  which  she  would  have  been  entitled  to  receive  had  she 
lived. 

The  petitioner,  therefore,  prayed  that  the  said  sum  of  7,622/.  13s.  Id.,  Bank  Three 
per  Cent.  Consols,  after  paying  thereout  all  the  costs,  charges,  and  expenses  of  the 
appUcation,  might  be  paid  or  transferred  to  the  petitioner  by  the  said  Accountant- 
General ;  and  that  the  said  sum  of  546/.  10s.  9d.  cash  might  be  paid  to  the  represen- 
tative or  representatives  of  the  said  Anne  Barlow,  deceased. 

Wilson  appeared  in  support  of  the  petition,  and  contended  that  the  principle  laid 
down  in  the  case  of  Waldo  v.  Waldo  (12  Sim.  107)  was  applicable  to  the  present  one; 
and  that,  therefore.  Sir  W.  Owen  Barlow  was  entitled  to  the  fund  that  had  been  pro- 
duced by  the  sale  of  timber  upon  the  estates  up  to  the  present  time :  the  cases  of 
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Bitrgess  v.  Lamb  (16  Ves.  185),  and  Tooker  v.  Annesky  (5  Sim.  235),  were  aiso 
referred  to. 

Bethel  and  Glasse,  who  appeared  for  those  who  were  entitled  to  the  inheritance  in 
remainder,  expectant  upon  the  decease  of  the  petitioner  without  issue  male,  urged 
that  the  money  for  which  the  timher  had  been  sold  must  be  regarded  as  the  corpus  of 
Ihe  estate ;  and  that,  therefore,  the  case  of  Waldo  v.  IValdo  was  not  applicable,  and 
that  the  fund  which  had  been  raised  by  the  sale  of  the  timber  then  in  court  belonged 
to  the  inheritance. 
Case  cited  for  the  remwnder-man,  Pigot  v.  Bullock  (1  Ves.  jun.  484).  (a) 
Stuart,  Stinton,  and  Tillotson,  for  the  other  parties. 

The  Vice-Chancellob  stated  that  in  his  opinion  the  present  case  was  in  no  respect 
distinguishable  from  that  of  Waldo  y.  Waldo,  (b)  which  had  been  cited  for  the  petitioner ; 
and  he  was,  therefore,  of  opinion,  that  Sir  W.  Owen  Barlow  was  entitled  to  the  fund 
in  question. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
July  20,  1842. 
Edward  Youdb  «».•...•»        Plaintiff, 

AND 

Hahvby  Bowbn  Jokbs,  Arthur  William  Tookb,  Julia  Youdb,  Jacob  Wil- 
liam HiNDB,  and  Harriet  his  Wife,  Jacob  William  Youdb  Hindb,  Simon 
Edwards,  Benjamin  Pritchard,  and  Sarah  his  Wife,  Annb  Maria  Oglb, 
Gbobob  Thomas  Ellison,  Charles  John  Bloxham,  Mary  Ellison,  Na- 
thaniel MiNSHALL,  Charles  Sabikb,  Thomas  Datis,  Elizabeth  Whallby, 
since  deceased,  Gborob  Hammond  Whallby,  Hugh  Henry  Veysey,  and 
BowBN  WoosNAM,  siuce  deceased^         .....        Defendants, 

AND 

The  said  Edward  Youdb, -         -        Plaintiff, 

The  said  George  Whallby,       .....••        Defendant, 

AND 

Edward  Youdb, «...        Plaintiff, 

Elizabeth  Woosnam,       ........        Defendant. 

Marriage  artieln — Detd^  eorutruetion  of—De9criptUm  of  pareeU— General  words, 

Vpon  a  marriage  about  to  be  fiad  and  solemnized  between  T,  K.,  the  intended  husband,  and  S,  E. 
the  intended  unfe,  articles  in  writing  were  entered  into,  by  which  it  was  agreed  that  certain  estates 
in  fee-simple,  to  which  8,  E.  was  entitled,  situate  in  the  counties  ef  Montgomery  and  Denbigh, 
describing  the  hereditaments,  but  not  including  in  that  description  an  estate  called  P.  M.,  should 
be  settled  197011  the  husband  and  w\fe  during  their  lives,  and  the  life  qf  the  longest  liver  of  them, 
with  remainder  to  the  use  qf  the  first  and  other  sons  of  the  marriage  succetsively  in  tail;  remainder 
to  the  use  of  the  first  and  other  daughters  of  the  marriage :  remainder  to  the  use  qf  the  first  and 

(a)  In  Pigot  y.  BvUoch,  it  waa  decided  that  a  Meredith,  Jane  Waldo,  and  the  infant,  eldest  son  of 

tenant  for  life,  without  impeachment  of  waste,  could  the  plaiotitf,  the  stock  in  question  was  ordered  to 

not  maintain  an  action  of  trover  for  timber  serered  he  brought  into  court,  and  the  Court  being  satisfied 

daring  a  prior  estate,  but  that  it  rests  immediately  of  the  drcnmstanoes  under  which  the  timber  had 

m  the  owner  of  the  inheritance.  been  cut,  ordered  the  dividends  of  the  stock  to  be 

(6)  The  case  alluded  to  was  as  follows  :— A  testa-  paid  to  Jane  Waldo  for  life,  and  upon  her  decease 

Mz  devised  to  S.  N.  Meredith  and  his  heirs  certain  the  capital  to  be  transferred  to  the  plaintiff.    His 

estates  upon  trust,  to  settle  them  upon  Jane  Waldo  Honour  the  Vice-chancellor  laying  it  down,  that 

for  life,  with  remainder  to  the  use  of  £.  W.  M.  where  the  estate  for  the  tenant  for  life  has  ceased, 

Waldo,  the  plaintiff,  for  life,  without  impeachment  the  Court  has  only  to  consider  the  estate  of  the 

<A  waste,  remainder  to  his  first  and  other  sons  in  person  next  in  succession ;  and  if  he  is  unimpeach- 

tail.  Shortly  after  the  testatrix's  death,  the  trustee,  able  of  waste,  and  asks  for  the  corpitf  of  the  fund,  be 

Meredith,  with  the  consent  of  Jane  Waldo  and  the  asks  only  for  that  which  he  would  have  been  entitled 

pUntiff,  cat  and  sold  some  timber  on  the  estate  to,  if  he  had  exercised  that  power,  which  the  law 

which  wns  going  to  decay,  and  invested  the  proceeds  gives  him  a  right  to  exercise,  when  he  comes  into 

in  the  Three  per  Cent.  Consols.    A  suit  having  been  possession, 
laitltated  by  B.  W.  M.  Waldo  against  the  trustee, 

(a)  Reported  by  Gbo.  Goldsmith,  Esq.,  Baniatcr-at-law. 
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X4her  «mi  qf  8.  E.^  hy  wk$  other  qfUr-taien  kufbani,  tn  taUi  remainder  to  the  mee  ofihefint  etd 
other  daughtere  qfthe  said  S,  E,,  by  any  after-taken  husbandt  in  tail ;  remainder  to  thettte^ 
the  taid  T.  F.»  in  fee.  There  wa»  ietue  qf  the  marrioffe,  T*  W,  V.,  the  eldeet  mm,  B.  T*,  a  eeeoitd 
eon  {the  plaintiff),  and  two  daughtere.  No  eettlement  woe  made,  /n  the  year  1802  two  eommm 
reeoveriee  were  wffered  by  the  hutband  and  wife,  and  T,  W,  F.,  who  was  then  of  age.  The  i^ 
eeription  qf  the  property  in  the  deed,  creating  the  tenant  to  the  pradpe,  woe  sufficiently  exteeme 
to  include  the  estate  of  P.  M.,  but  the  object  qfthe  recoveries,  as  stated  in  the  instrument,  wesfsr 
barring,  docking,  and  extinguishing  all  estates  tail,  and  remainders,  and  reversions  ihereiqnn 
expectant  and  depending,  of  and  in  the  several  capital  and  other  messuages,  tenements,  mWs,  Imds, 
tithes,  and  hereditaments  therein  mentioned,  and  for  resettling,  limiting,  conveying,  and  assuring 
the  same  hereditaments  and  premises^  to  such  uses,  ends,  interests,  and  purposes  thereinqfler 
expressed  and  declared.  It  was  declared  that  such  recovery,  when  suffered,  should  emire  to  such 
uses  as  the  said  T.  Y.,  S,  Y.  his  wife,  and  T.  W.  Y.  should  appoint;  and  in  drfault  qf  such  q»- 
pointment,  to  the  use  of  the  said  T.  Y.  and  S.  hie  wife,  during  their  Joint  lives ;  and  qfter  tin 
death  of  either  of  them,  the  said  T.  Y.  and  S.  his  wife,  to  such  uses  as  the  said  T,  W.  Y,  and  the 
survivor  of  them,  the  said  T.Y.  and  S.  his  wife,  should  appoint;  and  in  default  thereqf,  to  the  vst 
qfthe  survivor  qfthem,  the  said  T.  Y,  and  8,,  for  his  or  her  life;  and  qfter  the  decease  qf  thesur^ 
vivor  of  them,  the  said  T.  Y.  and  8.,  in  case  the  said  T.  W.  Y.  should  be  then  living,  to  such  uses 
as  he  should  appoint  t  and  in  default  qfsuch  appointment,  upon  such  powers,  provisions,  Sfc,  at  the 
said  hereditaments  and  premises  were  and  stood  limited  to  immediately  brfore  the  execution  qf  tke 
then  present  indenture,  by  virtue  of  the  said  marriage  articles,  or  upon  such  and  so  many  (f 
them  as  should  be  then  existing,  and  capable  qf  taking  effect, 

T.  Y.  died  brfore  the  month  of  August,  1806,  and  by  indentures  of  lease  and  release  qf2lst  and  22m^ 
December,  1809,  8.  Y.  and  T.  TV.  Y,  {by  virtue  qfthe  indenture  qf2nd  April,  1802,  and  the  com^ 
mon  recoveries  suffered  pursuant  thereto,  and  all  other  powers  enabling  them  in  that  behalf),  ef* 
pointed  all  the  said  estates  {except  P.  if.,  which  was  reserved  to  the^aid  8.  Y.  and  her  assigu 
during  her  l\fe  ),  to  trustees  for  1,000/.,  upon  the  trusts  therein  mentioned,  and  subject  thereto,  fe 
the  use  qfT.  W.  Y,,  his  heirs  and  assigns, for  ever, 

T.  W.  Y.,  by  his  will,  devised  all  his  real  estates  to  trustees,  upon  certain  trusts,  and  died  in  1821, 
without  issue. 

8.  Y  died  in  1838,  having  by  her  will  devised  estate  P.  M.  to  her  daughters.  E.  Y.,  the  second  s(m 
qfthe  marriage,  upon  the  death  of  his  mother,  8.  Y.,  claimed  P.  M.  as  remainder-man  in  tail,  md 
filed  this  bill;  when,  upon  the  original  hearing  of  the  cause  in  1842,  a  case  was  made  and  sent  fir 
the  opinion  qfthe  Court  of  Queen*s  Bench,  and  accordingly  the  judges  declared  as  their  opinum 
that  the  case  turned  exclusively  upon  the  conveyance  qf  1802,  whereby  P.  M.  was  imported  m  tke 
settlement,  and  became  subject  to  the  uses  thereby  declared;  and  that  the  settlement  was  rrferrtd 
to,  not  for  a  description  of  the  property,  but  for  a  statement  of  the  uses,  and  that  therefore,  on  tie 
death  of  T.  W.  Y.,  the  eldest  son,  without  issue,  E.  Y.  had  an  estate  tail,  who  waa  eonsequentff 
entitled  to  estate  P.  M,  in  tail,  under  the  deed  and  recovery  of  1802.  But  upon  the  cause  coming 
on  upon  further  directions :  Held,  that  the  Judges  qf  the  Court  qf  Queen*s  Bench,  however  right 
in  their  opinion  as  to  the  intention  qf  the  parties,  were  wrong  with  respect  to  the  legal  constructisn 
qfthe  deed  itself,  and  were  therefore  in  error  in  rrferring  to  the  articles  ofYTlZfor  their  construe* 
tion  qfthe  deed  of  1802,  there  not  having  been  any  actual  limitation  of  the  estates  by  those  artidei, 
and  that,  therefore,  estate  P.  M.  was  not  included  in  the  deed  and  recovery  qf\S02. 

BEFORE  and  at  the  date  and  execution  of  the  articles  hereinafter  mentioned,  die 
Rev.  Thomas  Youde,  party  to  sach  articles,  was  entitled,  in  fee-simple,  to 
divers  freehold  messuag^fe,  lands,  and  hereditaments,  situate  in  the  several  parishes  of 
Ruthin,  Llanwrog,  and  Llanynys,  or  elsewhere  in  the  county  of  Denbigh,  and  at  the 
same  time  Sarah  Edwards,  widow,  party  to  the  same  articles,  was  seised  of,  or  entitled 
to,  in  fee-simple  (amongst  other  hereditaments),  certain  messuages,  lands,  and  heredita- 
ments situate  in  the  parishes  of  Llangerrig  and  Llanidloes,  in  the  county  of  Mont- 
gomery, and  certain  messuages,  lands,  &c.,  situate  in  the  hundred  of  Ruthio,  in  the 
said  county  of  Denbigh,  and  also  a  capital  mansion-house,  called  Fks  Madoc,  in  the 
said  county  of  Denbigh,  together  with  certain  other  hereditaments,  situate  in  the 
hundred  of  Bromfield  and  Youle,  in  the  said  county  of  Denbigh. 

By  articles  of  agreement,  bearing  date  the  18th  of  October,  1773,  and  made  in  the 
intended  marriage  of  Rev.  Thomas  Youde  and  the  said  Sarah  Edwards,  afterwards 
Sarah  Youde,  the  said  T.  Youde  and  Sarah  Edwards  covenanted  with  Richard  Pany 
and  John  Middleton,  and  the  survivor  of  them,  his  executors  and  administrators,  that 
in  case  the  said  intended  marriage  should  take  place,  then  the  said  Richard  Parry  and 
John  Middleton,  and  the  survivor  of  them,  his  executors  and  administrators,  should 
stand  and  be  seised  of  all  the  messuages,  tenements,  cottages,  lands,  rents,  and  heredi- 
taments of  him,  the  said  T.  Youde,  in  tiie  parishes  of  Ruthin  Llanwrog,  Llanynys, 
Clockenog,  and  Evenoghtya,  or  elsewhere  in  the  county  of  Denbigh,  for  the  term  of 
five  hundred  years,  upon  trust,  by  sale  of  all  or  any  part  of  the  said  estates  of  the  said 
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T.  Youde,  to  pay  and  discharge  as  well  the  debts  and  engagements  of  the  said  T. 
Youde,  as  also  the  incumbrances  then  existing  on  the  estates  of  the  said  Sarah 
Edwards,  called  Clockfcn  and  Rhydonnen ;  and  after  the  performance  of  the  aforesaid 
tra»t^  as  to  die  residne  of  the  said  estates  of  the  said  T.  Youde,  if  any  there  should  be, 
and  also  that  capital  messuage  or  tenement,  lands,  hereditaments,  and  premises,  of  her, 
the  said  Sarah  Edwards,  commonly  called  Clockfan,  and  all  other  the  real  estates  of 
the  said  Sarah  Edwards,  in  the  county  of  Montgomery ;  and  also,  all  that  other 
capital  messuage  or  tenement,  with  the  lands  and  other  appurtenances  thereunto 
belonging,  called  Rhydonnen,  with  all  other  the  messuages,  tenements,  cottages,  lands, 
and  hereditaments  of  her,  the  said  Sarah  Edwards,  situate,  lying,  and  being  in  the 
hundred  of  Ruthb,  in  the  said  county  of  Denbigh,  subject  and  liable  to  any  charge 
affecting  the  same,  after  the  sale  of  the  estate  of  the  said  T.  Youde  m  manner  therein 
aforesaid.  And  it  was  thereby  further  covenanted  and  agreed  by  the  said  parties 
thereto,  that  the  same  should,  by  good  and  sufficient  conveyances  and  assurances,  be 
settled  to  the  use  of  the  said  T.  Youde.  and  such  his  intended  wife  during  their  lives, 
and  the  life  of  the  longer  liver  of  them,  without  impeachment  of  waste,  and  from- and 
after  the  decease  of  the  survivor  of  them,  to  the  use  of  the  first  and  other  sons  of  the 
mamage  severally  and  successively  in  tail ;  and  for  default  of  such  issue,  to  the  uses 
« the  first  and  other  daughters  of  the  marriage  successively  in  tail ;  and  for  default  of 
such  issue,  then  to  the  use  of  the  first  and  other  sons  of  the  said  Sarah  Edwards,  by 
imy  after-taken  husband,  successively  in  tail ;  and  fbr  default  of  such  issue,  to  the  use 
of  the  first  and  other  daughters  of  the  said  Sarah  Edwards,  by  any  after-taken  husband, 
successively  in  tail ;  and  for  default  of  such  issue,  then  to  the  use  of  the  said  Thomas 
Youde,  his  heirs  and  assigns  for  ever.  And  that  in  the  said  intended  settlement  there 
Mould  be  contained  (among  other  things)  a  power  for  the  said  Thomas  Youde,  during 
his  life,  to  charge  the  premises  for  the  portioning  of  the  younger  children  of  the  said 
^fnfiage,  with  any  sum  or  sums  of  money  not  exceeding  in  the  whole  5,000/.,  to  be 
raised  and  paid  to  such  children  in  such  proportions  and  in  such  manner  as  the  said 
Thomas  Youde  should  by  deed  or  will,  duly  executed,  appoint ;  and  in  default  of 
appointment,  for  the  said  Sarah,  his  wife,  in  case  she  should  survive  him,  to  have  the 
^posal  thereof  for  the  same  purpose.  And  in.  case  the  said  Thomas  Youde,  and  the 
said  Sarah,  his  intended  wife,  should  neglect  or  fail  to  make  use  of  the  said  power  for 
the  benefit  of  the  said  younger  child  or  children,  then,  that  the  said  Richard  Parry  and 
John  Middleton,  and  the  survivor  of  them,  the  executors  or  administrators  of  such 
«tirvivor,  should  raise  the  said  sum  of  5,0007.  for  the  benefit  of  the  said  younger 
children  by  sale  or  mortgage  of  the  said  premises. 

The  capital  messuage  or  mansion-house,  called  Plas  Madoc,  and  other  the  said 
hereditaments  of  the  said  Sarah  Edwards,  in  the  hundred  of  Bromfield  and  Youle,  were 
said  to  have  been  intended  by  the  said  Thomas  Youde,  and  Sarah  his  intended  wife,  to 
he  included  in,  but  were  by  mistake  omitted  from,  the  said  articles  of  agreement. 

The  marriage  was  duly  solemnized  shortly  after  the  date  and  execution  of  the  above- 
mentioned  articles,  and  there  was  issue  of  such  marriage  four  children  only,  viz. 
Thomas  Watkin  Youde,  who  was  the  first  and  eldest  son,  since  deceased,  without 
Issue ;  the  plaintiff,  Edward  Youde,  who  was  the  only  other  son  of  the  marriage ;  and 
two  daughters,  the  defendants,  Julia  Youde,  spinster,  and  Harriet,  now  the  wife  of 
Jacob  W.  Hmde. 

T.  W.  Youde,  the  eldest  son  of  the  marriage,  attained  his  age  of  twenty-one  years 
before  the  month  of  August,  1801,  and  no  settlement  had  been  made  in  pursuance  of 
the  said  articles  of  1773 ;  but  by  indentures  of  lease  and  release,  bearing  date  the  11th 
and  12th  days  of  August,  1801,  the  release  made  between  the  said  Thomas  Youde 
and  Sarah,  his  then  wife,  and  the  said  T.  W.  Youde,  of  the  first  part;  G.  Whittey,  a 
mortgagee  of  the  hereditaments  therein  mentioned,  of  the  second  part;  J.  Jones,  of 
fte  third  part ;  and  B.  Woosnam,  of  the  fourth  part,  and  by  means  of  a  common  re- 
covery duly  suffered  of  the  said  hereditaments,  the  said  messuages,  lands,  and  here- 
ditaments  in  the  parish  of  Ruthin,  Llanwrog  and  Uanynys,  to  which  the  said  Thomas 
Youde  was  at  the  date  of  the  said  articles  entitled,  were  conveyed  and  assigned  by  the 
said  Thomas  Youde  and  Sarah  his  wife,  and  J.  W.  Youde  and  G.  Whittey,  to  the  use 
of  the  said  G.  Whittey,  his  executors,  &c.,  for  a  term  of  two  thousand  years,  to  secure 
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the  sum  of  money  therein  mentioned,  and  subject  thereto,  to  such  uses  as  the  said  T. 
Youde  and  Sarah  his  wife,  and  T.  W.  Youde,  should,  as  therein  mentioned,  appoint ;  and 
for  default  of  such  appointment,  to  such  and  the  same  uses,  upon  such  and  the  same 
trusts,  and  for  such  and  the  same  ends,  intents,  and  purposes  as  the  same  stood 
limited  and  settled  at  and  immediately  before  the  execution  of  the  indenture  now  in 
statement,  or  such  of  them  as  should  be  existing  or  capable  of  taking  effect. 

By  indentures  of  lease  and  release,  bearing  date  the  1st  and  2nd  days  of  April,  1802, 
the  release  being  made  between  the  said  Thomas  Youde,  and  Sarah  his  wife,  and  T. 
W.  Youde,  of  t£e  first  part ;  T.  L.  Jones,  of  the  second  part ;  and  Thomas  Syke.  of 
the  third  part,  it  was  witnessed  that  for  barring,  docking,  and  extinguishing  all  estates 
tail  and  remainders  and  reversions  thereupon  expectant  and  depending,  of  and  in  the 
several  capital  and  other  messuages,  tenements,  mills,  lands,  tithes,  and  hereditaments 
thereinafter  mentioned,  and  for  resettling,  limiting,  conveying,  and  assuring  the  same 
liereditaments  and  premises  to  and  for  the  several  uses,  ends,  intents,  and  purposes 
thereinafter  expressed  and  declared,  and  for  a  nominal  consideration,  they,  the  said 
T.  Youde  and  Sarah  his  wife,  and  T.  W.  Youde,  did  tiiereby  grant,  bargain,  sell,  alien, 
release,  and  confirm  unto  T.  L.  Jones  and  his  heirs,  all  and  singular  the  capital  and 
other  messuages,  tenements,  farms,  mills,  lands,  and  hereditaments  of  them,  the  said 
T.  Youde  and  Sarah  his  wife,  and  T.  W.  Youde,  or  any  or  either  of  them,  situate, 
lying  and  being  in  the  several  parishes  of  Llangerrig,  Llanidloes,  Ruabon,  Llanynys, 
Uanfwrog,  Ruthin,  and  Wrexhan^  or  elsewhere  in  the  several  counties  of  Montgomery 
and  Denbigh,  and  all  those  three  fourth  parts  or  shares  of  the  tithes  of  com,  grain, 
and  pulse  arising  in  the  township  of  Christionydd  Kenrick,  in  the  said  county  of 
Denbigh;  all  which  said  hereditaments  and  premises  were  theretofore  the  estate  and 
inheritance  of  the  said  Sarah,  the  wife  of  the  said  T.  Youde,  and  all  appurtenances,  to 
hold  the  same  unto  and  to  the  use  of  the  said  T.  L.  Jones  and  his  heirs,  to  the  intent 
that  the  said  T.  L.  Jones  might  become  tenant  of  the  freehold  of  the  same  premises* 
in  order  that  the  two  several  common  recoveries  might  be  thereof  suffered  in  the  said 
several  counties  of  Montgomery  and  Denbigh ;  and  it  was  thereby  declared  that  sadi 
recovery,  when  suffered,  should  enure  to  such  uses  as  the  said  T.  Youde  and  Sarah  his 
wife,  and  T.  W.  Youde,  should  appoint,  and  in  default  of  such  appointment,  to  the 
use  of  the  said  T.  Youde  and  Sarah*  his  wife  during  their  joint  lives ;  and  imme- 
diately after  the  decease  of  either  of  them,  the  said  T.  Youde  and  Sarah  his  wife, 
to  and  for  such  uses  as  the  said  T.  W.  Youde,  and  the  survivor  of  them,  the  said  T. 
Youde  and  Sarah  his  wife,  should  appoint ;  and  in  default  of  such  appointment,  to  the 
use  of  the  survivor  of  them,  the  said  T.  Youde  and  Sarah  his  wife,  for  the  term  of 
his  or  her  life ;  and  after  the  decease  of  the  longer  liver  of  them,  the  said  T.  Youde  and 
Sarah  his  wife,  in  case  the  said  T.  Youde  should  be  then  living,  to  such  uses  as  the 
said  T.  W.  Youde  should  appoint ;  and  in  default  of  and  until  such  appointment,  then, 
to,  for,  and  upon  such  and  the  same  powers,  provisions,  limitations,  and  agreements 
as  the  said  hereditaments  and  premises  were  and  stood  limited  to  immediately  before 
the  execution  of  this  indenture,  by  virtue  of  the  articles  of  settiement  made  previous 
to  and  in  contemplation  of  the  marriage  of  the  said  T.  Youde  and  Sarah  his  wife,  or 
to,  for,  and  upon  such  and  so  many  of  them  as  should  be  then  existing  undermen- 
tioned  and  capable  of  taking  effect. 

In  pursuance  of  the  before-mentioned  agreement,  the  recoveries  were  duly  suffered, 
and  T.  Youde  died  shortly  after,  viz.  prior  to  the  month  of  August,  1806.  By  inden- 
tures of  lease  and  appointment  and  release,  bearing  date  respectively  the  21st  and  22nd 
December,  1809,  the  release  and  appointment  made  between  the  said  Sarah  Youde,  of  the 
first  part ;  the  said  T.  W.  Youde,  of  the  second  part ;  the  said  plaintiff,  Edward  Youde,  and 
Julia  Youde,  and  Harriet  Hinde  (then  H.  Youde),  of  the  third  part ;  the  said  Richard 
Parry,  of  the  fourth  part ;  the  Rev.  £.  Jone?,  of  tiie  fifth  part ;  and  Charles  Cole,  of  the 
sixth  part ;  in  consideration  of  the  payment  of  certain  debts  therein  mentioned,  of 
the  said  Sarah  Youde,  and  of  an  annuity  of  400/.  to  the  said  Sarah  Youde,  it  was 
witnessed,  that,  for  the  considerations  therein  also  mentioned,  and  pursuant  to,  and  by 
virtue  and  inexercise  of  the  power  and  authority  to  the  said  S.  Youde  and  T.  W. 
Youde,  by  the  said  indenture  of  the  2nd  day  of  April,  1802,  and  the  common  recoveries 
suffered  pursuant  thereto,  given  and  reserved,  as  therein  before*mentioned,  and  all  other 
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powers  and  authorities  enabling  them,  or  either  of  them,  in  that  behalf,  they,  the  said 
Sarah  Youde  and  T.  W.  Youde,  appointed  that  all  and  singular  the  capital  and  other 
messuages,  lands,  tithes,  and  other  hereditaments,  situate,  lying,  and  being  in  the  se- 
veral parishes  of  Ruabon,  lianynys,  Llanfwrog,  Ruthin,  and  Wrexham,  or  elsewhere  in 
the  said  county  of  Denbigh,  comprised,  or  intended  so  to  be,  in  the  said  indentures  of 
the  1st  and  2nd  April,  1802,  and  the  said  common  recoveries  suffered  pursuant 
thereto,  with  their  several  appurtenances  (other  than  and  except  the  capital  mansion- 
house,  called  Plas  Madoc,  with  its  offices  and  other  appurtenances,  situate  in  the  parish 
of  Ruabon,  in  the  county  of  Denbigh,  and  mines  and  minerals  in  and  under  the  lands  and 
hereditaments  by  this  indenture  appointed,  or  any  of  them,  and  which  said  excepted 
hereditaments  are  therein  and  hereinafter  more  particularly  described),  should  from 
thenceforth  go  and  remain  ;  and  that  the  said  indenture  of  the  2nd  April,  1802,  and 
the  said  common  recoveries  suffered  pursuant  thereto  as  aforesaid,  should,  as  to  the 
messuages,  lands,  tithes,  and  other  hereditaments,  by  this  indenture  limited  and  ap- 
pointed, or  intended  so  to  be  (except  as  aforesaid),  operate  and  enure  to  the  uses 
therein  and  hereinafter  declared.  And  it  was  further  witnessed  by  the  said  indenture,, 
that  they,  the  said  Sarah  Youde  and  T.  W.  Youde,  did,  and  each  of  them  did,  thereby 
grant,  bargain,  sell,  aliene,  release,  and  confirm ;  and  the  said  Richard  Parry,  with  the 
consent  of  the  said  Sarah  Youde,  Edward  Youde,  Julia  Youde,  and  Harriet 
Youde,  did  release  unto  the  said  Evan  James  and  his  heirs  all  and  singular 
the  messuages,  lands,  tithes,  and  other  hereditaments  situate,  lying,  and  being 
in  the  several  parishes  of  Ruabon,  Lianynys,  Llanfwrog,  Ruthin,  and  Wrexham,, 
and  Christionydd  Kenrick  aforesaid,  or  any  of  them,  or  elsewhere,  in  the  county 
of  Denbigh,  comprised,  or  intended  so  to  be,  in  the  said  indenture  of  the  1st  and 
2nd  April,  1 802,  and  the  said  common  recoveries  suffered  pursuant  thereto  as  afore- 
said, with  their  several  appurtenances,  all  which  last-mentioned  capital  and  other 
messuages,  lands,  tithes,  and  hereditaments,  were  the  estate  of  the  said  Sarah 
Youde  at  the  time  of  the  execution  of  the  said  indenture  or  articles  of  settlement,  save 
and  except  certain  hereditaments  in  the  said  indentures  of  May  comprised,  and  which 
had  been  since  sold ;  and  likewise,  save  and  except  unto  the  said  Sarah  Youde  and  her 
assigns,  during  her  life,  all  that  the  said  capital  messuage  or  mansion-house,  called  Plas 
Madoc,  situate  and  being  in  the  parish  of  Ruabon  as  aforesaid,  in  the  said  county  of  Denbigh,, 
with  the  out-offices,  bams,  gardens,  orchards,  courts,  and  other  appurtenances  thereto 
helonging,  or  therewith  occupied ;  and  also,  save  and  except,  in  Hke  manner  as  last 
mentioned,  all  mines,  &c.,  were  conveyed  to  Evan  Jones,  his  heirs  and  assigns  (subject 
nevertheless  to  the  several  mortgages  therein  mentioned),  to  the  use  of  trustees,  for  the 
term  of  one  thousand  years ;  and  subject  thereto,  to  the  use  and  intent  that  the  said 
Sarah  Youde  might  receive  thereout  an  annuity  of  400/.,  and  subject  thereto,  to  the 
use  of  the  said  T.  W.  Youde,  his  heirs  and  assigns,  for  ever. 

T.  W.  Youde,  by  his  will,  bearing  date  the  4th  March,  1820,  gave  and  devised  all 
his  real  estates  in  the  counties  of  Denbigh  and  Montgomery  to  trustees,  for  the  pur- 
poses therein  mentioned.  These  estates  are  now  vested  in  the  defendants,  H.  B.. 
Jones  and  A.  W.  Tooke.  T.  W.  Youde  died  in  the  month  of  August,  1821,  without 
issue,  leaving  the  plainti£f  his  only  brother  and  heir-at-law. 

Sarah  Youde  died  in  January,  1838,  having  by  her  will,  bearing  date  the  22nd  day 
of  June,  1835,  given  and  devised  "all  that  her  capital  messuage  and  mansion-house, 
called  Plas  Madoc,  to  her  daughters,  in  manner  therein  mentioned." 

The  present  suit  was  instituted  in  August,  1838,  by  Edward  Youde,  who  claimed,  as  re- 
mainder-man in  tail,  the  Plas  Madoc  estate.  The  bill,  amongst  other  things,  prayed  that 
it  might  be  ascertained  and  declared  "whether  or  no  the  said  mansion-house  called  Plas 
Madoc,  and  out-offices,  buildings,  lands,  gardens,  orchards,  and  appurtenances  thereunto 
helonging,  and  the  mines  and  minerals  excepted  in  the  said  indenture  of  appointment 
and  release  of  the  22nd  day  of  December,  1809,  and  the  said  messuages,  lands,  and 
hereditaments  comprised  in  the  said  indentures  of  lease  and  of  appointment  and  release, 
of  the  28th  and  29th  days  of  September,  1820,  or  any  and  what  parts  or  part  thereof, 
were  or  was  devised  by,  and  passed  by  the  said  will  of  the  said  Thomas  Walkin  Youde» 
and  that  the  rights  and  interests  of  the  parties  hereto  in  such  mansion-house,  mines, 
minerals,  messuages,  lands,  and  hereditaments,  might,  so  £eu:  as  might  be  necessary  or 
ptoper,  be  ascertained  and  declared." 
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V  The  bill  was  filed  on  the  15th  August,  1838,  against  the  devisees  both  of  T.  W. 
Youde  and  Sarah  Youde,  and  other  parties  interested  therein.  The  property  which 
formed  the  subject  of  litigation  was  in  the  possession  of  the  defendants,  Julia  Yoode 
and  Harriet  Hinde,  as  devisees  of  Sarah  Youde* 

The  cause  was  heard  before  the  Vice-Chancellor  of  England  on  the  13th  Decembo; 
1842,  when  his  honour  directed  that  a  case  should  be  made  for  the  opinion  of  the  Court 
of  Queen's  Bench  upon  the  following  questions :  1st.  Whether,  under  the  indentures  oC 
1st  and  2nd  April,  1802,  and  the  recoveries  pursuant  thereto,  Sarah  Youde  was  entidel 
to  any  and  what  estate  in  the  hereditaments  in  Pias  Madoc ;  and  whether  Edward 
Youde  was  entitled  to  any,  and  if  any,  what  estate  in  tbe  said  hereditaments.  2ad« 
Whether,  under  the  indentures  of  21st  and  22nd December,  1809,  T.  W.  Youde  took 
any  and  what  estate  in  the  same  hereditaments  at  Plas  Madoc. 

The  case  came  on  for  argument  in  Michaelmas  Term,  1843,  before  the  Court  of 
Queen's  Bench,  and  on  the  8th  February,  1844,  Lord  Denman  delivered  the  unaoimoiia 
opinion  of  the  judges  of  that  Court  as  follows  :— 

"  We  are  of  opinion  that  the  case  turns  exclusively  upon  the  conveyance  of  1802| 
which  is  a  conveyance  of  all  the  unsold  property  both  of  the  husband  and  wife.  The 
mansion-house  and  mines  are  conveyed  with  the  rest ;  but  to  what  uses  are  they  con- 
veyed  ?  To  the  uses  to  which  they  (that  is  the  whole)  stood  limited,  by  virtue  of  the 
marriage  settlement.  Those  are  the  uses  so  declared,  and  though  not  declared  of  this 
particular  property,  we  think  we  must  refer  to  them  to  give  any  operation  to  the  deeds 
on  this  part  of  the  property.  We  are  not  sensible  of  any  great  difficulty  in  doing  this* 
We  think  it  was  well  stated  at  the  bar  that  the  settlement  was  referreid  to,  not  for  a 
description  of  the  property,  but  for  a  statement  of  the  uses.  Nothing  here  leads  to  the 
inference  that  the  new  declaration  was  to  refer  to  such  parts  only  of  the  prop^ty  as 
were  already  subject  to  the  limitation  of  uses.  There  are  no  descriptive  words,  llie 
subject-matter  of  conveyance  is  Plas  Madoc,  and  the  other  subjects  of  conveyance  in 
common  with  the  husband's  property.  The  thing  done  is  to  bring  them  within  the 
limitation  created  by  the  deed  of  1 802.  We  doubt  whether  we  are  at  liberty  to  look  at 
the  deed  of  1809,  as  throwing  any  light  upon  the  intention  of  the  parties  in  those  of 
1802.  If  we  could,  perhaps  they  wcndd  furnish  some  argument  in  favour  of  the  view 
we  have  just  taken  of  the  effect  of  those  former  deeds,  for  the  object  of  the  proceeding 
in  1809  was  a  bargain,  by  which  Thomas  Youde,  in  consideration  of  paying  his  mother's 
debts,  and  an  annuity  of  400/.  to  her,  was  to  become  present  owner  of  all  the  estates 
except  that  of  Plas  Madoc,  and  the  mines,  for  her  life.  She  was  in  the  enjo3rment  of  that 
portion  of  it  in  fee,  unless  it  then  came  under  the  operation  of  the  deed  of  1802. 
Taking  it  then  that  by  those  deeds  Plas  Madoc  and  the  mines  were  imported  into  Uie 
settlement,  and  became  subject  to  the  uses  thereby  declared,  we  find  them  standing  to 
such  uses  as  should  be  appointed,  and  no  appointment  made ;  Mrs.  Youde  having  no 
power  except  jointly  with  her  eldest  son  (who  died  during  her  life  without  making  any 
appointment).  Under  the  deed  of  1802,  Mrs.  Youde  had  a  life  estate,  and  her  eldest 
son  had  a  similar  estate,  followed  by  an  estate  tail ;  and  on  his  death,  without  isau^ 
his  next  brother  had  an  estate  tail.  The  eldest  son  had  no  power  of  appointment, 
because  he  died  during  his  mother's  lifetime.  He  might  have  devised  the  ultimate 
reversion,  but  that  passes  no  present  interest.  We  are  therefore  of  opinion  that  the 
plaintiff,  £dward  Youde,  appears  to  be  entitled  under  the  deed  of  1802." 

The  judges  of  that  Court,  therefore,  returned  the  following  certificate  : — 

"  This  case  has  been  argued  before  us,  and  we  are  of  opinion  that  Sarah  Youde, 
under  the  indentures  of  lease  and  release  of  the  1st  and  2nd  April,  1802,  and  the 
recoveries  suffered  in  pursuance  thereof,  was  entitled  to  a  life  estate  in  the  premises  in 
question  ;  and  that  the  plaintiff,  Edward  Youde,  is  entitled,  under  the  same  indentures 
and  recoveries,  to  an  estate  tail  in  those  prendses. 

"  We  are  of  opinion  that  the  indentures  of  lease  and  release  of  the  21st  and  22nd 
December,  1809,  did  not  entitle  T.  W.  Youde  to  any  estate  in  the  premises  in  question* 

(Signed)  "Dknman, 

"J.  Williams. 

**  J.  T.  COLBRIDOI, 

"  Wm.  WieHnuK." 
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Hie  canae  now  came  on  before  His  Honoor  the  Vice-Chancellor,  upon  further' 
direcboiis* 

Stuart  appeared  for  the  devisees  under  the  will  of  Sarah  Youde,  and  contended  that 
the  effect  of  the  deed  of  1802  was  to  bar  the  entail  contained  in  die  articles  of  1773. 
Hut  the  deed  in  1802  was  for  "barring,  docking,  and  extiugubhing  all  estates  tail, 
and  remainders  and  reversions  thereupon  expectant  and  depending,  &c/' ;  but  there 
wu  no  estate  tail  of  this  property,  and  the  deed  of  1773  was  referred  to  for  the  pur« 
pofie  of  shewing  that  uses  were  raised  of  the  property,  which  uses  appeared  from  what 
Mows  in  the  deed  of  1802,  which  says  that  in  default  of  appointment,  "  upon  such 
and  the  same  powers,  provisions,  limitations,  and  agreement  as  the  said  hereditaments 
and  premises  were  and  stood  limited  to,  immediately  before  the  execution  of  this  inden- 
ture, by  virtue  of  the  articles  of  settlement  made  previous  to  and  in  contemplation  of  the 
marriage,"  &c.  That  as  it  regards  Plas  Madoc  there  are  no  uses  limited  by  those 
articles  of  settlement. 

Koe,  for  other  parties  in  the  same  interest,  argued  that  it  was  not  necessary  for  all 
purposes  that  the  Plas  Madoc  estate  should  be  comprised  in  the  deed  of  1802. 

Anderdon  and  Parry,  for  persons  interested  under  the  will  of  T.  W.  Youde,  claimed 
an  absolute  interest  for  T.  W.  Youde,  or  those  deriving  under  him  by  virtue  of  the 
deed  of  1809,  subject  only  to  the  life-interest  of  Sarah  Youde,  his  mother;  and  that 
tbe  second  exception  contained  in  the  deed  of  22nd  December,  1809,  must  be  coupled 
with  the  first,  and  that  the  reference  to  the  second  exception  was  intended  to  describe 
tike  interests  as  well  as  the  parcels. 

SimpkinMQn,  Coote,  and  Montague,  for  the  plaintiff,  appeared  in  support  of  the  judg- 
ment of  the  Queen's  Bench,  and  contended  that  the  estates  did  not  pass  by  the  deed  of 
1809,  but  that  it  was  the  manifest  intention  of  the  parties  to  the  deed  of  1802«  to 
bring  these  estates  under  the  settlement. 

Bethel  and  Daniel,  for  other  parties  in  the  same  interest,  contended  that  the  words, 
"  beiring,  docking,  and  extinguishing,*'  had  not  the  effect  of  striking  out  all  words 
relating  to  the  property  not  entailed,  and  that  the  Court  ought  to  consider  the  estate 
Flas  Madoc  as  bemg  subject  to  the  uses  declared  in  the  last  dause  of  the  deed  of  2nd 
<tf  April,  1802  ;  and  even  had  there  been  any  error,  equity  would  relieve  by  the  correct- 
ing that  error  ;  but  that  even  at  law  these  will  be  the  uses  declared.  That  the  "  said 
hereditaments,"  &c.,  were  those  of  Ruabon,  or  those  in  other  places,  to  either  of  which 
the  word  "  said  "  was  applicable.  The  deed  of  1809  contained  two  parts,  the  appoint- 
ment and  release ;  by  the  former  the  parties  conveyed  the  fee-simple,  and  as  it  was  their 
intention  to  except  Plas  Madoc,  they  did  so.  In  the  release,  as  the  parties  were 
dealing  with  limited  interests,  and  as  Sarah  Youde  did  not  mean  that  her  life  estate 
should  pass,  it  is  excepted. 

Wray,  Tennant,  Bacon,  and  Campbell  appeared  for  other  parties  interested. 

Shiart,  not  heard  in  reply. 

The  Vicb-Chancellor. — I  am  really  very  sorry  that  I  cannot  accede  to  the  judg- 
ment of  the  Court  of  Queen's  Bench.  By  the  rules  of  law  you  are  boimd  to  take  the 
words  as  you  find  them,  and  you  are  not  at  liberty,  merely  for  the  sake  of  giving  effect 
to  the  deed,  to  interpret  those  words  in  a  manner  which  the  words  themselves  will  not 
admit  of.  Nothing  is  more  common,  than  where  an  estate  is  limited  to  such  uses  as 
A,  the  donee  of  a  power,  shall  appoint,  for  A  to  make  what  he  calls  an  appointment  to 
uses,  by  appointing  to  B  "  to  the  uses  following."  Thus  the  appointment  to  B  con- 
veys to  uses  obviously  contrary  to  the  intention  of  the  parties,  the  donors  of  the 
power ;  and  so  much  so,  that  in  the  bill  which  has  recently  been  brought  into  the  House 
of  Lords,  a  clause  has  been  introduced  for  the  express  purpose  of  doing  that  which  the 
bill  itself  admits  cannot  be  effected  without  the  authority  of  the  legislature,  namely, 
of  giving  a  construction  to  the  deed  according  to  the  meaning  of  the  parties,  although 
contrary  to  their  expressions ;  thus  the  very  bill  itself,  now  pending  in  Parliament, 
appears  to  me  the  strongest  authority  against  the  judgment  of  the  Court  of  Queen's 
Bench.  That  the  judges  to  whom  the  case  was  directed  have  taken  the  right  view  of 
what  the  parties  intended,  I  readily  admit,  and  I  am  only  sorry  that  under  my  present 
view  of  the  case,  as  it  now  stands,  the  real  intention  of  the  parties  cannot  be  accom- 
plished without  having  the  legal  question  first  disposed  of;  because,  provided  the  state 
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^  of  things  was  such  that  the  object  of  the  parties  could  be  accomplished  without  again 
having  recourse  to  a  court  of  law  upon  the  subject,  I,  for  one,  should  feel  very  glad  to 
see  that  course  adopted,  but  it  was  considered  at  that  time  expedient  to  send  a  case  for 
the  opinion  of  a  court  of  law.  The  Court  of  Queen's  Bench  fully  entered  into  the 
subject,  and  from  a  conversation  I  held  upon  it  with  the  Lord  Chief  Justice,  I  \ras 
perfectly  satisfied  with  the  opinion  that  was  given  by  him  and  his  brothers  of  that 
Court,  although  some  of  the  points  upon  wliich  the  case  turned  had  at  that  time 
slipped  from  my  memory.  But  I  am  really  sorry  to  confess  that  the  decision  at  which 
they  arrived  appears  so  clearly  to  my  mind  to  be  not  right,  that  I  do  not  think  I  should 
be  acting  justly  myself  were  I  to  give  up  my  own  opinion  upon  the  subject,  and  not 
liave  recourse  to  the  further  assistance  which  the  constitution  of  this  court  permits  me. 
Now  the  facts  of  the  case  are  simply  these  : — By  the  articles  of  agreement  in  1 773, 
Btrictly  speaking,  there  was  really  no  limitation  of  the  estates  whatever,  but  the  form 
x)f  the  instrument  was  this — that  the  intended  husband  and  wife  covenanted  and  agreed 
with  R.  Parry  and  J.  Middleton,  that,  as  to  certain  tenements,  which,  were  in  the 
articles  described  generally.  Parry  and  Middleton  should  stand  seised  to  certain  nses 
and  trusts  which  are  therein  expressed.  Now  what  I  say  is,  that  this  agreement 
forms  no  limitation  at  law,  because  the  estate  which  the  husband  had  and  the 
estate  which  the  intended  wife  had  in  the  tenements  respectively  remained  in 
them  just  in  the  same  manner  after  as  before  the  execution  of  the  artides, 
although  I  must  admit  that,  in  the  contemplation  of  a  court  of  equity,  the 
estates  were  equitably  bound  by  the  agreement,  and  that  this  Court  would  have 
had  no  hesitation  in  compelling  a  conveyance,  by  the  husband  and  wife,  of  the 
estates  vested  in  them  to  the  uses  and  upon  the  trusts  expressed  in  the  articles  of 
1773.  Well,  then,  it  would  seem  that,  in  the  year  1801,  there  was,  what  is  usually 
denominated,  a  resettlement  of  the  husband's  estate,  and  then  this  instrument  of  1802, 
the  intention  of  which  is  quite  manifest,  was  prepared,  its  object  being  to  include 
certain  estates  belonging  to  the  wife,  which  are  here  described  by  reference  to  parishes 
and  so  on.  Now  I  have  no  doubt  that,  at  this  time,  it  was  not  the  intention  of  the 
parties  in  any  degree  to  affect  the  estates  of  the  husband,  which  had  been  the  subject 
of  resettlement  by  the  deed  of  1801 ;  but  when  I  observe  in  this  instrument  the 
expression,  that  the  husband  and  wifb  and  their  eldest  son  did  grant,  bargain,  and  sell, 
all  and  singular  the  hereditaments  of  the  three,  or  any  or  either  of  them,  it  is  impossil^e 
not  to  arrive  at  the  conclusion,  that  so  far  as  the  deeds  operate  at  law,  the  estates  of 
the  husband  were  affected  by  these  foolish  words,  although,  I  have  no  doubt,  contrary 
to  the  intention  of  the  parties  themselves.  Now,  it  is  not  the  province  of  a  court  d 
law  to  carry  into  effect  the  intention  of  parties  in  any  other  manner  than  what  is 
consistent  with  the  expressions  to  be  found  in  the  deed  executed  by  the  parties ;  and 
I  only  throw  out  this  remark,  as  shewing  the  negligence  and  want  of  thought  \nth 
which  this  instrument  of  1802  was  prepared.  This  deed  goes  on  to  describe  what  it 
was  that  the  parties  granted,  namely,  "  all  and  singular  the  capital  messuages  of 
them,  lliomas  Youde  and  his  wife,  or  the  eldest  son,  or  any  or  either  of  them, 
situate,  lying,  and  being  in  the  several  parishes,  amongst  others  Ruabon  and 
several  others,  or  elsewhere  in  the  several  counties  of  Montgomery  and  Denbigh." 
So  that  had  not  the  parishes  been  mentioned,  the  words  "  or  elsewhere  in  the  several 
counties  of  Montgomery  and  Denbigh"  must  of  necessity  have  carried  all  the  wife's 
lands  in  question — and  then,  "  also  all  those  three  fourth  parts  or  portions  of  the  tidie 
of  com,  grain,  and  pulse  yearly  arising,  growing,  or  renewing  in  the  township  of 
Christionydd  Kenrick,  in  the  said  county  of  Denbigh,  all  which  hereditaments  and 
premises  were  heretofore  the  inheritance  of  Sarah,  the  wife  of  the  said  Thomas 
Youde."  All  this  shews  what  was  intended  by  the  parties ;  but  the  fact  is,  that  the 
latter  statement  is  not  true,  because  you  cannot  by  a  phrase  which  gives  an  erroneous 
description  cut  down  the  description  already  given.  If  by  the  introduction  of  these 
general  words  the  parties  had  intended  to  confine  their  meaning,  they  might,  by  insert- 
ing an  exception,  have  excluded  those  estates  which  were  strictiy  speaking  the  husband's. 
They,  however,  have  not  done  so,  but  have  used  general  terms,  which  describe  both 
the  wife's  tenements  and  the  husband's ;  they  then  introduce  a  statement,  which  as  it 
atandi  is  wrong,  and  exhibits  one  blunder  at  least  in  the  articles.     Then  there  is  the 
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usual  formal  words  respecting  the  suffering  a  recovery,  followed  up  by  a  limitation^ 
Now  it  rather  seems  to  me  tiiat  there  is  a  single  nominative  case  which  governs  the 
whole  string  of  limitations,  because  the  declaration  runs  thus  : — "  And  it  is  hereby 
further  covenanted,  concluded,  agreed,  and  declared  by  and  between  the  said  parties 
to  these  presents,  that  as  well  the  said  common  recoveries  as  also  all  and  every  other 
common  recovery*' — these  are  the  nominative  cases — "shall,  from  and  after  the  suf- 
fering, perfecting,  and  completing  thereof,  be  and  enure,  and  are  hereby  declared  to  be 
and  enure ;  and  that  the  said  Thomas  Skye  and  his  heirs,  and  all  and  every  other  person 
standing  and  being,  or  who  shall  stand  and  be  seised  thereof,  and  of  every  part  thereof, 
to  and  for  the  several  uses,  &c."  as  the  three  shall  appoint,  and  so  on ;  and  "  in  de- 
fault of  appointment,  to  the  use  of  the  said  Thomas  Youde  and  Sarah  his  wife,  and 
their  assigns,  during  the  time  of  their  joint  and  natural  lives ;  and  after  the  decease  of 
either  of  them,  to  and  for  such  uses  as  J.  W.  Youde  and  the  survivor  of  the  said 
Thomas  Youde  and  Sarah  his  wife  should  appoint ;  and  in  default  of  appointment, 
to  the  use  of  the  survivor  of  them,  the  said  T.  Youde  and  his  wife ;  and  from  and 
after  the  decease  of  the  longest  liver  of  them,  in  case  the  said  T.  W.  Youde  should 
be  then  living,  then  to  and  for  such  uses  as  T.  W.  Youde  should  appoint ;  and  in  de- 
fault of  such  appointment,  to,  for,  and  upon,"  and  so  on.  So  that  the  nominative  case 
is  once  given,  and  then  from  the  beginning  to  the  termination  of  the  uses  it  is  a 
complete  sentence.  Then  follow  the  uses : — "  to,  for,  and  upon  such  and  the  same 
uses,  trusts,  intents,  and  purposes*  and  under  and  subject  to  such  and  the  same  powers, 
provisoes,  limitations,  and  agreements  as  the  said  hereditaments  and  premises  are  and 
stand  limited  to,  immediately  before  the  execution  of  these  presents,  by  virtue  of  the 
articles  or  settlement  made  previous  to  and  in  contemplation  of  the  marriage  of  the 
said  Thomas  Youde  and  Sarah  his  wife."  Now,  then,  in  point  of  fact,  the  "  said 
hereditaments  and  premises,"  alluded  to  in  the  last-mentioned  clause,  did  not  in  any 
sense  of  the  word  stand  limited  by  the  articles  of  1773,  immediately  before  the  execu- 
tion of  these  presents.  It  is  perfectly  clear  that  by  virtue  of  the  articles  of  1773,  and 
the  subsequent  recovery  and  settlement  of  1801,  the  estates  of  the  husband  were 
limited  in  a  certain  manner,  but  the  estates  of  the  wife  were  not  subject  to  any  limita- 
tion whatever,  and  the  expression  made  use  of  is  "  the  said  hereditaments  and  pre- 
mises." It  seems  to  be  quite  evident  that  one  set  of  uses  was  intended  to  be  expressed ; 
and  where  the  expression  is  in  that  form  which  describes  the  uses  by  reference  to  one 
set  of  tenements,  with  respect  to  which  the  uses  are  expressed,  and  by  reference  con- 
junctively to  another  set  of  tenements,  respecting  which  there  are  no  uses,  I  am  of 
opmion  that,  according  to  the  rules  of  law,  it  is  a  void  limitation,  and  for  this  reason, 
that  it  is  impossible  to  say  what  is  the  set  of  uses  expressed  in  the  deed.  As  to  the 
real  intention  of  the  parties,  I  entertain  not  the  slightest  doubt ;  but  in  point  of  law, 
that  is  a  different  thing.  Then,  again  it  says,  "  to  such  and  the  same  uses  as  the  said 
hereditaments  and  premises  are  and  stand  limited  to,  by  virtue  of  the  articles  or  set- 
tlement." It  is  unnecessary  to  repeat  my  former  observation,  that  in  contemplation 
of  law  and  in  strictness,  no  uses  were  declared  of  the  hereditaments  by  the  articles  of 
1773,  and  my  opinion  is,  that  it  is  the  duty  of  a  court  of  law  to  construe  the  words 
as  they  appear  upon  the  instrument,  and  if  the  words  are  plain  and  imambiguous,  then 
the  Court  is  bound  to  adopt  a  plain  and  imambiguous  construction.  Now,  the  course 
which  the  Court  of  Queen's  B^ch  has  followed  b  this — it  has  not  adopted  that  con- 
struction which  the  words  of  the  instrument,  on  the  very  face  of  them,  forcibly  urge 
on  it ;  but  instead  of  so  doing — instead  of  taking  that  construction  which  the  words 
of  the  deed  so  clearly  hold  forth,  it  has  adopted  one  which  would  be  very  consistent 
for  a  court  of  equity  to  put  upon  an  instrument  in  a  case  where  the  simple  question 
arose  as  to  what  was  the  intention  of  the  parties.  I  am  exceedingly  sorry  tiiat  the 
parties  must  undergo  the  additional  expense  of  taking  the  opinion  of  another  court  of 
law,  but  I  do  feel  so  strongly  that  the  Court  of  Queen's  Bench  is  wrong  with  respect 
to  the  legal  construction  of  the  deed  itself  (although  it  is  right  as  it  regards  the  inten- 
tion of  the  parties),  that  I  am  compelled  to  ask  the  opinion  of  another  court  of  law. 
This  I  leave  to  the  option  of  the  parties — you  may,  therefore,  take  whichever  court 
you  please. 

The  cast  sent  to  the  Court  of  Exchequer. 


MO 


THE  VICE-CHANCELLOR  OF  ENGLAND, 

RtJFFBLL  V.  Norman,  (a) 
July  24,  1844. 

WiU-^Dutriiutum — TYme  qf  vesUng, 

/.  C  hy  hU  wili  devised  and  gave  hie  freehold^  copyhold^  and  personal  eetaiee  to  trueieee,  iq^m  ikt 
trusts  {among  others)  following :  *'  And  when  my  youngest  child  for  the  time  being  shall  kesi 
attained  the  age  of  twenty -one  years,  then  upon  trust,  to  pay,  assign,  and  franker  the  said  residue 
of  my  personal  estate,  and  the  funds  and  securities  for  the  same,  unto  all  my  children  who  ikall  he 
then  living,  and  the  issue  of  such  of  them  (if  any)  a^  shall  then  be  dead,  leaving  issue,  to  he 
equally  divided  between  them,  \f  more  than  one,  share  and  share  alike;  and  if  but  one,  then  lit 
whole  to  such  one.*'  In  two  previous  passages  m  his  will,  the  testator,  in  rrferenee  to  the  interttis 
of  his  children,  directed,  in  ease  "  his  wife  shall  marry  again,  or  depart  this  life.*'  Held,  that 
in  the  subsequent  part  of  his  will  the  testator  meant,  in  the  event  qf  his  widow  having  turried 
again,  or  having  died  brfore  the  youngest  child  attained  twenty-one ;  and  that  therefore,  L.,  the 
youngest  child  for  the  time  being,  having  attained  the  age  of  twenty-one,  and  having  died  brfortthe 
widow  married  again,  did  not  take  a  vested  interest — but  that,  having  Irft  two  children,  they  tool 
as  tenants  in  common, 

JOHN  COOPER,  by  Lis  will  in  1818,  having  directed  his  trustees  to  complete 
an  agreement  into  which  he  had  entered  for  the  sale  of  certain  freehold  and 
copyhold  estates,  and  to  stand  possessed  of  the  money  arising  from  the  safe 
thereof,  upon  the  same  trusts  as  he  declared  of  his  personal  estate,  gave  and  devised  all 
the  rest  and  residue  of  his  real  estates  to  his  trustees  in  fee,  upon  trust  for  his  wife 
Sarah,  for  and  during  the  term  of  her  natural  life,  if  she  should  so  long  continue  lua 
widow,  in  order  to  enable  her  to  support  and  maintain  herself  and  such  of  his  children « 
were  unmarried,  and  should  choose  to  reside  with  her,  and  to  educate  and  bring  them 
up  until  the  youngest  of  them  for  the  time  being  should  have  attained  the  age  of  twenty- 
one  years ;  and  in  case  his  said  wife  should  marry  again,  or  depart  this  life  hefoie 
his  youngest  child  for  the  time  being  should  have  attained  the  age  of  twenty- 
one  years,  then,  and  in  either  of  these  cases,  which  should  first  happen,  he  directed 
that  the  trust  thereinbefore  contained  for  the  benefit  of  his  said  wife  shoaki 
from  thenceforth  wholly  cease  and  be  void,  and  that  his  said  trustees  should 
stand  and  be  seised  of  the  said  hereditaments  and  premises,  upon  trust,  to  pay 
and  apply  the  clear  rents,  issues,  and  profits  thereof  for  and  towards  the  support, 
maintenance,  education,  and  bringing  up  of  his  said  children,  till  the  youngieflt<tf 
them  for  the  time  being  should  attain  the  age  of  twenty-one  years;  and  when 
his  youngest  child  for  tiie  time  being  should  have  attained  that  age»  in  case  his 
said  wife  should  have  married  again,  or  departed  this  life,  then  upon  trust,  that 
they,  his  trustees,  should,  as  soon  as  conveniently  might  be  afterwards,  absolutely  sell 
and  dispose  of  all  his  said  last-mentioned  real  estates  ;  and  the  testator  further  directed 
that  the  moneys  to  be  raised  by  the  sale  and  disposition  thereof  should  also  be  considered 
as  part  of  the  residue  of  his  personal  estate,  and  be  held  upon  the  same  or  the  like 
trusts,  and  in  the  same  or  the  like  manner,  as  were)  thereinafter  declared  and  directed 
concerning  the  same  estate,  from  and  after  the  decease  or  next  marriage  of  his  said  wife» 
which  should  first  happen,  and  from  and  after  his  youngest  child  for  the  time  beif^ 
should  have  attained  the  age  of  twenty-one  years.  The  testator  then  appointed  Wa 
ssdd  wife,  during  her  widowhood,  and  his  said  trustees,  executrix  and  executors  of  his 
will,  and  appointed  them  guardians  of  such  of  the  persons  and  estate  of  his  children  as 
should  be  minors  at  his  death.  As  to  his  son  Daniel,  until  he  should  attain  the  age  of 
twenty-one  years  ;  and  as  to  his  unmarried  daughters,  until  they  should  severally  attun 
that  age,  or  be  married,  which  as  to  each  of  them  should  first  happen ;  but  if  his  said 
wife  should  marry  again,  then  the  testator  directed  that  her  power  as  one  of  the 
guardians  of  his  children  should  immediately  cease.  After  providing  that  his  debts, 
funeral,  and  testamentary  debts,  should  be  paid,  the  testator  gave  certain  legacies  to  his 
(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister-at-law. 


RUFFEIX  V.  NOBMAN.  161 

children,  to  be  paid  to  them  respectively  as  and  when  they  should  severally  attain  the 
age  of  twenty-one  years,  but  without  any  interest  in  the  meantime.  And  as  to  the 
proceeds  to  arise  from  the  sale  of  his  said  real  estates,  and  all  the  rest  and  residue  of 
his  personal  estate  and  effects,  he  gave  and  bequeathed  the  same  unto  his  said  execu- 
trix and  executors,  their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
several  natures  thereof  respectively,  nevertheless  upon  such  and  the  like  trusts,  and  for 
such  and  the  like  intents  and  purposes,  for  the  benefit  of  his  said  wife,  during  her 
widowhood,  and  of  his  said  unmarried  children,  until  the  youngest  of  them  for  the  time 
heing  should  have  attained  the  age  of  twenty-one  years,  as  were  thereinbefore  declared 
concerning  his  said  real  estate,  during  such  widowhood,  and  until  such  time  respectively 
as  last  thereinbefore  mentioned ;  and  when  his  youngest  child  for  the  time  being  should 
have  attained  the  age  of  twenty -one  years,  then  upon  trust,  to  pay,  assign,  and  transfer  the 
said  residue  of  his  personal  estate,  and  the  funds  and  securities  for  the  same,  unto  all  fus 
children  (excepting  two  of  them  therein  named),  who  should  be  then  living,  and  the 
issue  of  such  of  them  (if  any)  as  should  be  then  dead,  leaving  issue,  to  be  equedly  divided 
between  them ;  if  more  than  one,  share  and  share  alike ;  and  if  but  one,  then  the 
whole  to  such  one ;  but  the  issue  of  any  deceased  child  should  be  entitied  to  only 
sach  part  or  share  as  such  child  would  have  been  entitied  to  if  living.  And  he  directed 
that  the  interest  of  the  share  of  any  such  issue  who  should  be  then  under  the  age 
of  twenty-one  years,  should  be  applied  by  his  executors  for  and  towards  the  main- 
tenance, support,  and  education  of  such  issue  respectively,  during  their  respective 
minorities. 

The  testator  died  in  1819,  leaving  ten  children  surviving  him.  Joanna,  the  youngest 
of  them,  died  in  1829,  whereupon  her  next  sister,  Louisa,  became  the  youngest  child 
of  the  testator,  having  at  that  time  attained  her  age  of  twenty- one  years.  Louisa 
married  the  petitioner,  £.  B.  Ward,  and  died  in  the  year  1832,  leaving  the  defendants^ 
Jane  Ward  and  Daniel  Ward,  her  surviving.  E.  B.  Ward  took  out  letters  of  adminis- 
tration to  the  estate  and  effects  of  his  deceased  wife.  Li  the  year  1839,  Sarah,  the 
widow  of  the  testator,  J.  Cooper,  intermarried  with  one  William  Norman,  and  died 
some  time  afterwards.  A  suit  was  then  instituted  for  the  purpose  of  administering  the 
estate  of  the  testator,  to  which  the  children  of  Louisa  were  not  parties,  it  being  then 
supposed  that  their  deceased  mother's  share  was  a  vested  interest  in  her ;  one-ninth 
part  of  the  testator's  residuary  estate  (the  supposed  interest  of  Louisa)  was,  therefore* 
transferred  to  the  separate  account  of  "  Louisa,  or  her  issue,"  and  an  inquiry  was 
HnNL  made  before  the  Master  as  to  what  issue  of  the  said  Louisa  were  living  at  her 
decease.  It  was  then  found  expedient  to  make  Louisa's  children  parties  to  the  suit  by 
amended  and  supplemental  bill.  The  present  petition  was  presented  by  their  father* 
E.  B.  Ward,  for  the  purpose  of  having  it  declared  whether  he,  as  the  administrator  of 
his  deceased  wife,  Louisa,  or  her  children,  were  entitied  to  the  share  so  transferred. 

Parker  appeared  for  the  petitioner. 

Jenkins,  on  behalf  of  the  children. 

The  Vicb-Chancbllor. — It  appears  to  be  quite  evident  that  the  testator  intended 
to  make  a  provision  for  his  widow  during  her  lifetime,  or  until  she  should  think  fit  to 
marry  again ;  and  one  of  his  reasons,  obviously,  was  to  enable  her  to  support  and 
educate  his  children  imtil  the  youngest  of  them  should  attain  the  age  of  twenty -one 
years.  His  words  are,  "  in  order  to  enable  her  to  support  and  maintain  herself  and 
BQch  of  my  children  as  are  unmarried,  and  shall  choose  to  reside  with  her,  and  to 
educate  and  bring  them  up,  until  the  youngest  of  them,  for  the  time  being,  shall  have 
attained  the  age  of  twenty- one  years ;  and  in  case  my  said  wife  shall  marry  again,  or 
depart  this  life  before  my  youngest  child  shaU  have  attained  the  age  of  twenty-one 
years,  then  I  declare  that  the  trust  hereinbefore  contained  for  the  benefit  of  my  said 
wife  shall  thenceforth  wholly  cease  and  be  void."  The  testator  thus  provides  for  two 
eyents— rcither  his  widow's  second  marriage,  or  her  decease  before  his  youngest  child 
for  the  time  being  should  have  attained  the  age  of  twenty-one  years.  The  latter 
event  did  not  take  place.  He  then  goes  on  to  declare  that,  in  either  event,  the  trustees 
shall  stand  seised  of  the  hereditaments  upon  trust,  to  apply  the  rents  and  profits  of  hia 
estates  for  the  maintenance  and  education  of  his  children,  until  the  youngest  should 
attain  the  age  of  twenty-one  years,  and  then  they  are  directed  to  sell  the  heredita- 
ments.   Then  he  declares  that  the  proceeds  arising  from  such  sale  should  go  and  be 
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bonsidered  as  part  of  the  residue  of  his  personal  estate,  "  and  be  held  and  apphed  upon 
the  same  or  the  like  trusts  and  in  the  same  or  the  like  manner  as  are  hereinbefore 
declared  or  directed  concerning  the  same  estate,  from  and  after  the  decease  or  next 
marriage  of  my  said  wife,  which  shall  first  happen."  Afterwards,  when  the  testator 
proceeds  to  desd  with  his  personal  estate,  he  directs  the  same  to  be  held  "  upon  such 
and  the  like  trusts,  and  for  such  and  the  like  intents  and  purposes,  for  the  benefit  of  my 
said  wife  during  her  widowhood,  and  of  my  said  unmarried  children,  until  the  youngest 
of  them  for  the  time  being  shall  have  attained  the  age  of  twenty-one  years,  as  are 
hereinbefore  declared  concerning  my  said  real  estate,  during  such  widowhood,  and 
until  such  time  respectively  as  last  hereinbefore  mentioned."  Had  it  rested  thus,  no 
doubt  could  have  arisen  upon  the  construction.  Then  we  have  the  following  sentence— 
"And  when  my  youngest  child  for  the  time  being  shall  have  attained  the  age  of 
twenty-one  years,  then  upon  trust,  to  pay,  assign,  and  transfer  the  said  residue  of  my 
personal  estate,  and  the  funds  and  securities  for  the  same,  unto  my  children,"  which 
must  be  construed  to  mean  in  the  event  of  his  widow  having  married  again,  or  having 
died  before  the  youngest  child  attained  twenty-one.  No  other  sensible  construction 
can  be  put  upon  the  words  of  the  will  but  this.  This  consequence  necessarily  follows, 
that  although  Louisa  answered  the  description  of  the  "  youngest  child  for  the  time 
being,"  in  Uie  year  1829,  and  had  then  attained  her  age  of  twenty-one  years,  yet  as 
she  died  before  the  second  marriage  of  the  widow,  she  cannot  be  said  to  have  taken  a 
vested  interest.  It  was  not  until  the  year  1839,  upon  the  widow's  second  marriage, 
that  the  gift  over  to  the  children  of  the  testator  took  effect.  Louisa's  children  take  as 
tenants  in  common. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Wednesday  J  November  20,  1844. 
Thomas  Jaffret  Jonas  Avabne,       •-•...         Plaintiff, 

AND 

Henkt  Brown  and  Samuel  Wilson, Defendants. 

A,f  being  the  equitable  owner  qfan  estate  in  fee'rimple,  the  legal  estate  being  in  J.  <S^.,  entered  into  a 
contract /or  the  eale  of  it  to  B.  At  this  time  there  was  an  outstanding  term  for  1,000  yeartin 
S.  P,,  a  mortgagee.  Under  this  contract  B.  entered  into  possession,  but  refused  to  complete  the 
purchase,  on  the  ground  of  a  defective  title.  The  bill  was  filed  by  A,  against  B.for  a  specific  per- 
formance  of  the  agreement,  to  which  B.  did  not  put  in  an  answer. 

Upon  a  rrference  to  the  Master  to  ascertain  whether  a  good  title  had  been  made  by  the  phintif, 
the  Master  reported  in  favour  of  the  title,  and  that  a  good  title  had  been  shewn  by  A.  previous  to 
the  filing  qfthe  bill.  The  Master* s  report  was  confirmed,  and  the  title-deeds  in  the  possession  or 
custody  qfA.  were  delivered  up  to  B.,  and  the  purchase-money,  which  had  been  paid  into  court, 
handed  over  to  A.,  after  deducting  therrfrom  a  sufficient  sum  for  paying  off  a  mortgage  upon  ths 
estate. 

Upon  hearing  a  motion  on  the  part  qf  A.  in  July,  1842,  for  a  rrference  to  the  Master  to  eompuis 
interest  that  was  due  upon  a  sum  ef  money,  in  respect  qf  crops,  8fc,,  it  was  ordered  to  stand  over 
for  the  production  qfan  affidavit  from  the  drfendant  B.,  which  was  sworn  on  the  26th  qfthe  same 
month. 

In  July,  1843,  an  order  was  made  for  a  rrference  upon  the  last-mentioned  affidavit  qf  the  drfendenU 
B.,  as  to  whether  there  had  been  a  complete  title  made  to  the  above  estate,  and  whether  a  proptr 
conveyance  had  been  executed  by  all  necessary  parties,  and  when  such  title  was  shewn,  and  (he 
conveyance  executed. 

In  pursuance  qfthe  order,  A.,  the  plaintiff,  carried  in  a  state  of  facts  into  the  Master's  office,  tendinf 
to  shew  that  A,  had  made  a  complete  title  to  the  estate  previous  to  filing  the  bill,  he  being  at  M 
time  absolutely  entitled  in  equity  to  the  whole  beneficial  interest  therein,  urging  that  the  questi(» 
as  to  who  was  the  person  in  whom  the  legal  estate  was  outstanding  was  not  a  question  of  title,  but 
qf  conveyancing. 

From  an  affidavit  of  the  plaintiff*  s  solicitor,  produced  before  the  Master  in  support  qfthe  facts  svom 
on  the  ith  November,  1843,  it  appeared  that  the  abstract  that  had  been  carried  into  the  Master's 
office  brought  the  title  qf  the  plaintiff  to  ihe  estate  in  question  to  the  mortgage  deed  to  8.  P.  deled 
May,  1825,  and  that  in  the  month  rfMay,  1838,  while  settling  the  draft  conveyance,  he  for  the  first 
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iimi  learned  that  8.  P,  had,  in  Augtutt  1825,  anigned  her  mortgage  debt  to  J,  8, ,  then  deceased, 
and  had  agreed  to  stand  poueseed  of  the  term  qf  1,000  years,  in  trust  for  htm,  to  secure  to  him 
the  repayment  qf  a  certain  loan.  This  appeareid  from  an  abstract  sent  him  by  C.  8.  (brother  of 
J,  8.  deceased),  on  the  I9th  of  the  same  month.  Firom  this  abstract  it  also  appeared  that  J,  8, 
had  died  m  1829»  intestate,  and  that  his  brother,  W.  8.,  was  his  heir^at'law,  and  the  abovenamed 
C.  S.  his  personal  representative  i  but  that  up  to  this  time  the  deponent,  although  he  had  the  con^ 
duct  of  the  suit  from  its  commencement,  had  no  knowledge  whatever  qfthe  transfer  of  the  mortgage 
debt  from  8.  P.  to  J.  8. 

h  answer  to  this  affidavit,  a  further  affidavit,  sworn  by  the  drfendant  B,,  was  carried  in  brfore  the 
Master,  stating,  among  other  things,  that  the  iast-meniioned  abstract  had  disclosed  other  parties  in 
whom  the  legal  estate  was  vested,  as  also  the  term — that  alterations  had  been  introduced  in  the 
draft  conveyance  sinee  the  delivery  thereof  to  the  plaintiff's  solicitor,  and  that  the  plaintiff  had 
never  adduced  or  perfected  a  title  to  the  estate  at  the  date  of  the  Master's  report  thereon, 

A  statement  of  facts  having  been  laid  brfore  the  Master,  on  the  part  qf  the  plaintiff  and  dtfendant, 
with  the  above  affidavits,  the  Master,  among  other  things,  found  that  there  had  been  a  complete 
title  made  to  the  estate  in  the  pleadings  mentioned,  and  that  a  conveyance  thereof  had  been  executed 
by  all  necessary  parties,  and  that  such  title  was  shewn  in  July,  1838,  and  that  such  conveyance  by 
deeds  of  lease  and  release  was  executed  on  the  \7th  and  \%th  days  qf  May,  1839.  To  this  report 
ike  plaintiff  excepted,  on  the  ground  that  the  Master  ought  to  have  certified  that  a  complete  title 
had  been  made  previous  to  the  filing  of  the  bill,  inasnmch  as  the  abstract  delivered  to  the  dtfendant 
previous  thereto  shewed  the  whole  equitable  estate  infee^simple  in  the  plaintiff,  and  that  he  was 
entitled  to  call  for  the  conveyance  of  the  legal  outstanding  estate  in  fee-single  to  the  defendants. 
Held,  thai  as  the  first  abstract  shewed  an  equitable  title  in  the  plaintiff,  and  the  legal  estate  in  fee 
Vfos  outstanding  in  another  person,  who  was  bound  under  a  certain  deed  of  settlement  to  convey 
such  legal  estate  to  the  dtfendant  at  the  instance  qf  the  plaintiff,  that  abstract  disclosed  a  good  title, 
and  thatf  therefore,  the  question  did  not  amount  to  one  of  title,  but  of  conveyance  merely,  and  that, 
thertfore,  the  plaintiff's  exceptions  ought  to  be  allowed. 

The  petition  of  T.  J.  J.  Avame,  plaintiff. (a) 

PT^E  proceedings  in  this  suit  commenced  in  November,  1834,  by  the  petitioner,  who 
X  filed  his  bill  against  the  defendants  for  the  specific  performance  of  an  agreement 
ia  the  pleadings  mentioned  for  the  sale  by  him  to  them  of  the  freehold  estate  therein 
also  described,  situate  at  Linton,  in  the  county  of  Derby,  and  for  the  payment  by  them 
to  the  petitioner  the  amount  of  the  valuation  ^f  the  crops,  seeds,  and  ploughings,  then 
on  the  estate,  to  be  ascertained  as  therein  mentioned ;  and  for  the  further  agreement 
that  the  defendants  should  pay  to  the  petitioner  the  sum  of  70/.,  as  the  amount  of  the 
valuation  of  the  crops,  seeds,  and  ploughings. 

The  defendant,  H.  Brown,  had  been  let  into  possession  of  the  estate  previous  to  the 
filing  of  the  bill.  The  defendants  never  answered  the  bill,  but  the  cause  has  neverthe- 
less been  proceeded  with,  and  several  orders  for  reference  to  the  Master  and  otherwise^ 
and  several  reports  were  made  and  taken  thereon,  but  all  such  orders  were  made  upon 
motion  or  petition.  Amongst  other  things,  there  was  a  reference  made  to  the  Master, 
to  whom  the  cause  stood  referred,  as  to  the  title  of  the  estate,  as  to  the  time  when  a 
good  title,  if  at  all,  had  been  made,  and  the  Master  reported  in  favour  of  the  title,  and 
&at  a  good  title  had  been  shewn  by  the  petitioner  previous  to  the  filing  of  the  hill.  This 
report  was  confirmed,  and  the  exceptions  thereto  filed  by  the  defendants  were  overruled, 
and  the  conveyance  of  the  estate  to  the  defendant,  Henry  Brown,  was  duly  executed 
by  all  necessary  parties,  and  the  title-deeds  relating  to  the  estate  in  the  custody  or 
power  of  the  petitioner  delivered  to  the  defendant,  H.  Brown,  and  the  purchase-money 
which  had  been  paid  into  court  was  applied  part  in  the  paying  off  a  mortgagee  on  the 
estate,  and  the  residue  paid  to  the  petitioner. 

By  an  order  of  15th  April,  1839,  it  was  referred  to  the  Master,  amongst  other  things, 
to  inquire  and  state  to  the  Court,  whether  any  thing,  and  what,  vras  due  from  tiie 
defendants  to  the  petitioner,  for  principal  and  interest  in  respect  of  the  crops,  seeds, 
and  ploughing  in  the  agreement  in  the  pleadings  mentioned.  In  pursuance  of  this 
order  the  Master  certified,  that  he  found  that  there  was  due  from  the  defendants  to  the 
petitioner  for  principal  in  respect  of  the  crops,  seeds,  and  ploughings  in  the  agreement 
mentioned,  the  sum  of  70/.,  and  for  interest  thereon  at  the  rate  of  41,  yier  cent,  per 
annum,  from  the  10th  of  October,  1833,  to  the  23rd  of  November,  1839,  the  sum  of 
17/.  28.  8d.,  making  altogether,  for  principal  and  interest,  87/.  2s.  8d.  To  this  report 
the  defendants  also  excepted,  but  their  exceptions  were  overruled. 

(a)  Reported  by  Geo.  Goldsmith,  Esq.,  Barrister.at-law. 
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On  the  16th  of  July,  1842«  a  motion  was  made  by  the  petitioner  for  a  reference  to 
the  Master  to  calculate  interest  at  the  rate  of  4/.  per  cent,  per  annum  on  the  sum  of 
70/.,  from  the  2drd  of  September,  1839,  that  bemg  the  date  of  the  last-mentioned 
report  of  the  Master,  whereby  he  certified  that  the  sum  of  70/.  was  due  from  the 
defendants  to  the  plaintiff,  in  respect  of  the  crops,  seeds,  and  ploughings  in  the  said 
report  mentioned,  and  for  interest  thereon  at  the  rate  aforesaid,  the  sum  of  1 7/.  28.  8d., 
making  together  the  sum  of  87/.  2s.  8d.,  and  that  what  the  Master  should  find  to  be 
the  amount  of  such  interest  might,  together  with  the  last-mentioned  sum  of  87/.  2s.  8d., 
be  paid  by  the  defendants  to  the  plaintiff,  and  that  the  Master  might  be  directed  to 
tax  the  costs  of  the  plaintiff  of  the  said  suit,  and  that  what  he  should  certify  to  be  the 
amoimt  thereof  might  be  also  paid  by  the  defendants  to  the  plaintiff.  Upon  hearing 
the  motion,  it  was  ordered  to  stand  over  for  the  production  of  an  affidavit  from  the 
defendants,  which  affidavit  was  accordingly  sworn  in  the  cause  by  the  defendant, 
Henry  Brown,  on  the  26th  of  July,  1842. 

Upon  the  last-mentioned  motion  coming  on  again  to  be  heard,  an  order  was  made, 
bearing  date  the  13th  of  July,  1843,  whereby  it  was  ordered  that  it  should  be  referred 
to  the  Master  to  inquire  and  state  to  the  Court,  whether,  having  regard  to  the  affidavit 
of  the  defendant,  Henry  Brown,  there  had  been  a  complete  title  made  to  the  estate  in 
the  pleadings  mentioned,  and  whether  a  proper  conveyance  thereof  had  been  executed 
by  sJl  necessary  parties,  and  when  such  title  was  shewn,  and  such  conveyance  was 
executed,  with  liberty  for  the  Master  to  state  any  circumstances,  specially,  with  regard 
to  the  matters  aforesaid,  as  he  should  think  fit ;  and  for  the  better  discovery  of  tiie 
matters  aforesaid,  the  parties  were  to  produce  before  the  Master,  upon  oath,  sdl  deeds, 
papers,  and  writings  in  their  custody  or  power  relating  thereto,  and  after  the  said 
Master  should  have  made  his  report,  such  further  order  should  be  made  as  might  be 
just. 

In  pursuance  of  this  order,  the  petitioner  carried  a  state  of  fiacts  into  the  Master's 
office,  setting  forth  the  several  proceedings  in  the  cause,  and  alleging  that  the  petitioner 
had  made  out  a  complete  title  to  the  estate  in  the  pleadings  mentioned,  prior  to  the 
filing  of  the  bill,  he  having,  previous  to  that  time,  shewn  that  he  was  absolutely 
entitled  in  equity  to  the  whole  beneficial  interest  in  the  estate.  That  the  question  as 
to  who  was  the  person  in  whom  the  legal  fee  was  outstanding  was  not  a  question  of 
title  but  a  question  of  conveyancing,  for  that  whoever  it  was,  he  was  trustee  for  the 
plaintiff,  and  bound  by  express  declaration  of  trust  to  convey  as  the  plaintiff  should 
direct.  That  in  the  like  manner,  the  question  of  who  was  the  person  entitled  .to  the 
mortgage  money  was  a  question  of  conveyance  and  not  a  question  of  title,  for  whoever 
it  was,  would  be  bound,  on  receiving  the  money,  to  release  the  estate.  That  the 
question  of  who  was  the  person  in  whom  the  legal  fee  was  vested,  and  who  the  person 
entitled  to  the  mortgage  money,  properly  arose,  as  they  did  in  fact  arise,  upon  settling 
who  were  the  proper  parties  to  the  conveyance ;  and  that  upon  those  questions  arising, 
it  was  ascertained  who  the  proper  parties  to  the  conveyance  were,  and  the  conveyance 
was  accordingly  executed  by  all  such  proper  parties. 

In  support  of  such  facts  on  behalf  of  the  plaintiff,  an  affidavit  of  one  Joseph  Nidiol- 
son,  sworn  on  the  4th  of  November,  1843,  was  carried  in  before  the  Master,  in  which 
the  deponent  stated,  *'  That  the  abstract  carried  into  the  Master's  office  brought  the 
title  of  the  said  plaintiff  to  the  estate  in  question  in  the  cause  down  to  the  mortgage 
deed  to  Sarah  Powell,  dated  ISth  of  May,  1825,  and  which  was  for  a  term  of  years, 
jmd  that  on  or  about  the  14th  day  of  April,  1838,  the  deponent  received  the  draft 
conveyance  for  approval,  and  on  or  about  the  17th  of  the  same  month,  forwarded  the 
same  to  Mr.  Charles  Salt,  of  Rugeley,  in  the  county  of  Stafford,  solicitor,  for  approval, 
on  the  part  of  the  said  Sarah  Powell,  and  received  the  same  back  on  or  about  the  21st 
of  May  following,  with  certain  alterations,  from  which  it  appeared  that  the  said  Saiah 
Powell  had  assigned  her  mortgage  debt  to  John  Salt,  deceased,  and  with  the  said  draft 
the  said  deponent  received  a  letter  from  Charles  Salt,  dated  19th  of  May,  1838,  in 
which  letter  is  the  following  paragraph  :  '  I  have  made  some  alterations  in  this  draft 
conveyance,  so  as  to  accord  with  the  present  circumstances,  and  have  got  it  approved 
on  behalf  of  Mrs.  Powell,  by  her  solicitor,  Mr.  Amiethan.  As  the  purchaser's  solicitor 
may  wish  to  see  an  abstract  of  the  transfer  to  my  late  brother,  &c,,  I  have  prepared  and 
Bent  one.' 
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"  That  it  appeared  by  such  abstract,  that  by  an  indenture  bearing  date  the  18th  day 
of  August,  1825,  made  between  the  said  Sarah  Powell  of  the  one  part,  and  the  said 
John  Salt  of  the  other  part,  reciting  the  aforesaid  mortgage  of  the  18th  day  of  May, 
1825,  and  that  the  said  Sarah  Powell  having  occasion  for  the  principal  money,  the 
aaid  John  Salt  had  agreed  to  advance  the  same  and  the  interest  thereon,  and  that  it 
bad  been  agreed  between  them,  that  the  said  principal  money  and  interest  should  be 
tssigiied  by  the  said  Sarah  Powell  to  the  said  John  Salt,  and  that  the  said  Sarak 
Powell  should  continue  to  stand  and  be  possessed  of  the  said  mortgage  and  security  as 
a  trustee  for  the  said  John  Salt,  in  manner  thereinafter  mentioned.  It  was  witnessed 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the  sum  of  4,000/.  for 
principal  money,  and  40/.  for  interest  computed  thereon,  amounting  together  to  4,040/., 
to  the  said  Sarah  Powell  paid  by  the  said  John  Salt,  she,  the  said  Sarah  Powell,  did 
bargain,  seU,  assign,  transfer,  and  set  over  unto  the  said  John  Salt,  his  executors, 
administrators,  and  assigns,  all  that,  the  sa  principal  sum  of  4,000/.,  secured  by  the 
thereinbefore  recited  indenture  of  mortgage,  and  all  interest  due  and  to  grow  due  in 
respect  of  the  same  jnindpal  sum,  to  hold,  receive,  take,  and  enjoy  the  same  unto 
the  said  John  Salt,  his  executors,  administrators,  and  assigns,  to  and  for  his  and  their 
own  absolute  use  and  benefit.  And  it  was  thereby  declared  that  the  said  Sarah  Powell, 
in  whom  the  term  of  1,000  years  of  and  in  itie  messuages,  tenements,  lands,  and 
premises  comprised  in  the  said  mortgage  was  then  vested,  her  executors  and  adminis- 
trators, should  from  thenceforth  stand  and  be  possessed  of,  and  interested  in,  the  said 
term  oi  years,  in  trust  for  the  said  John  Stdt,  his  executors,  administrators,  and 
assigns,  for  the  better  and  more  effectually  securing  to  him  the  said  sum  of  4,000/., 
thereby  assigned  and  to  be  assigned,  and  to  be  disposed  of  when  and  as  he  or  they 
diould  direct  or  appoint,  nevertheless  agreeably  to  the  proviso  for  the  redemption  ai 
the  said  hereditaments  and  premises,  and  conformably  to  the  tenor  and  effect  of  the 
said  recited  mortgage. 

"  That  it  further  appaped  from  the  said  last-menlioned  abstract,  that  the  said  John 
Salt  died  on  the  23rd  ol  January,  1829,  intestate,  and  letters  of  administration  of  his 
effects  were  granted,  on  the  12th  day  of  February  following,  to  John  Salt,  the  father  of 
the  deceased,  by  the  Ecclesiastical  Ck)urt  of  Lichfield  and  Coventry,  and  that  John 
Salt,  the  father,  by  his  will  dated  the  3rd  of  January,  1833,  appointed  his  wife,  Eliza- 
beth Salt,  executrix,  and  his  sons,  Charles  Salt  and  William  Salt,  executors  tiiereof ; 
and  that  such  will  was  proved  in  the  said  Ecclesiastical  Court,  on  the  26th  of  January, 
1836,  by  the  said  John  Salt. 

"  That  he,  the  deponent,  returned  the  said  draft  conveyancCy  so  .altered  and  approved 
as  aforesaid,  to  the  said  Messrs.  Austin  and  Hobson,  with  certain  requisitions  arising 
out  of  the  alterations  made  by  the  said  Charles  Salt,  to  whom  the  deponent  on  the 
same  day  accordingly  again  forwarded  the  same  ;  and  having  received  the  same  on  or 
about  the  21st  of  the  said  month  of  July,  the  deponent  on  the  same  day  forwarded 
such  original  draft  conveyance,  finally  approved  on  behalf  of  all  the  conveyancing  par- 
ties, to  the  said  Messrs.  Austin  and  Hobson,  with  a  letter  to  the  following  effect :— - 
'12,  George-street,  Adelphi,  2l8t  July,  1838.  Dear  Sirs, — ^We  now  beg  to  return 
you  the  draft,  approved  on  behalf  of  all  necessary  parties  to  the  conveyance,  and  hope 
you  will  lose  no  time  in  having  the  engrossment  made,  and  making  anUppointment  for 
execution ;  Mr.  Salt  has  forwarded  to  us  the  necessary  certificates,  proving  the  heir- 
ship of  Mr.  W.  Salt  to  the  late  John  Salt.  The  administration  de  bonis  non  to  the 
latter  has  been  granted  by  the  Court  at  Lichfield  to  Mr.  Charles  Salt,  as  the  acting 
executor  under  his  late  Other's  will ;  it  is  in  Mr.  Charles  Salt's  possession,  as  well  as 
the  first  grant  to  his  father,  and  he  proposes  to  produce  both  to  your  clients  in  the 
country,  unless  you  prefer  them  to  be  shewn  to  you  here.  We  will  shew  you  the 
certificates  which  have  been  sent  us.  The  abstract  of  the  deed  of  August,  1825,  we 
gave  your  client  some  days  back,  and  we  believe  we  returned,  by  mistake,  your  requisi- 
tions as  to  the  title ;  and  if  so,  be  so  good  as  to  return  them  to  us.  We  are,  dear  Sirs, 
yours  truly,  Seton  AUway  and  Nicholson.  To  Messrs.  Austin  and  Hobson.'  And  the 
deponent  said  that  he  had  the  entire  conduct  and  management  of  this  cause  from  its 
commencement,  on  behalf  of  the  plaintiff,  but  that  tmtU  the  return  of  the  draft 
conveyance  firom  the  said  Charles  Salt  as  aforesaid,  the  deponent  had  no  knowledge  or 


166  REAL  PROPERTY  AND  CONVEYANCING  CASES. 

information  whatever  of  the  transfer  of  the  said  mortgage  debt  from  the  said  Saraii 
Powell  to  the  said  John  Salt ;  and  that  the  deponent  sent  the  said  draft  conveyance,  in 
the  first  instance,  to  the  said  Charles  Salt,  for  approval  on  behalf  of  the  said  Sarah 
Powell,  supposing  him  to  be  her  solicitor." 

In  answer  to  such  affidavit,  a  further  affidavit  of  the  defendant,  Henry  Brown,  sworn 
on  the  11th  November,  1843,  was  also  carried  in  before  the  Master,  in  which  the 
deponent  said,  "  That  when  the  plaintiffs  solicitor,  Joseph  Nicholson,  in  or  about  the 
month  of  April,  1 838,  returned  the  draft  conveyance  which  the  deponent's  counsel  had 
prepared,  adapted  to  the  circumstances,  parties,  and  interests  disclosed  by  the  abstract 
of  title  delivered  by  or  on  behalf  of  the  plaintiff,  such  draft  conveyance  had  been  altered, 
since  the  preparation  and  delivery  thereof  to  the  said  Joseph  Nicholson,  by  introducing 
new  parties,  new  recitals,  and  otherwise  setting  forth  other  interests  in  the  estate  than 
those  shewn  and  disclosed  by  the  said  abstract  of  title ;  and  amongst  others,  the  executor 
of  an  administrator  was  introduced  as  a  party  representing  a  deceased  mortgagee ;  and 
another  person  was  introduced  as  a  party  in  the  character  of  heir-at-law  to  a  person 
in  or  to  whom  the  legal  estate  was  then,  for  the  first  time,  said  to  be  ;  whereupon 
deponent's  solicitor  requested  a  further  and  additional  abstract  of  title,  and  also  that  a 
legal  personal  representative  should  be  instituted  to  the  said  deceased  mortgagee,  as 
the  executor  of  his  administrator  could  have  no  interest  in  the  estate,  as  had  been  repre- 
sented by  the  alterations  made  by  the  plaintiffs  solicitor  in  the  said  draft  conveyance 
so  returned  as  aforesaid.  That  in  or  about  the  month  of  May,  1838,  the  plaintiff's 
solicitor  supplied  deponent's  solicitor  with  a  further  and  additional  abstract  of  tide, 
and  also  stated  that  administration  de  bonis  non  to  the  original  mortgagee  should  be 
obtained,  as  deponent's  solicitor  had  required  and  insisted,  and  also  that  evidence  of 
the  pedigree  and  heirship  of  the  person  then  stated  to  be  seised  of  the  legal  fee  in  the 
said  estate  should  be  obtained,  lliat  when  the  plaintiffs  solicitor  again  returned  the 
said  draft  conveyance  in  the  month  of  June,  1838,  and  further  abstract  of  the  plaintiff's 
title,  with  answers  thereon,  as  is  stated  €ind  set  forth  in  the  affidavit  of  the  said  Joseph 
Nicholson,  sworn  on  the  4th  day  of  November,  instant,  such  draft  conveyance  was  then 
returned,  and  answers  made  to  the  requisitions  made  and  rendered  necessary  on  the 
plaintiff's  additional  abstract  by  deponent's  solicitors ;  and  that  as  he,  the  deponent's 
solicitor,  was  advised  and  believed,  the  plaintiff  had  never  adduced  or  perfected  a  title 
to  the  said  estate  at  the  date  of  the  Master's  report  thereon,  nor  until  the  return  for  the 
last  time  of  the  said  draft  conveyance  of  the  said  estate  in  the  month  of  June;  1838; 
and  that  the  deponent  was  put  to  and  sustained  considerable  inconvenience  and  loss,  by 
having  been  long  previously  prepared  and  desirous  of  parting  with  the  purchsise-money 
for  the  said  estate." 

It  appears  that  upon  the  return  of  the  draft  conveyance  from  Mr.  Salt  before  stated, 
it  was  for  the  first  time  discovered  by  the  plaintiff^s  solicitors  that,  by  a  subsequent 
deed,  bearing  date  18th  August,  1825,  a  period  of  just  three  months  after  the  date 
of  the  mortgage  to  Sarah  Powell,  she  assigned  all  her  interest  in  the  mortgage  to  John 
Salt ;  and  it  further  appeared  that  the  said  John  Salt  was  dead,  he  being  not  only  the 
assignee  of  the  mortgage  debt,  but  trustee  as  well  of  the  legal  fee,  under  a  settlement 
contained  in  the  abstract,  and  dated  the  7th  and  8th  days  of  February,  1825.  It 
became,  therefore,  necessary  to  alter  the  draft  by  making  William  Salt,  his  brother  and 
heir-at-law,  a  party  to  convey  the  fee,  and  Charles  Salt  the  administrator  to  receive  the 
mortgage  money.  These  alterations,  and  the  time  required  to  prove  the  new  state- 
ments, termed  in  the  defendant  Henry  Brown's  affidavit  "  an  additional  abstract,** 
were  considered  by  the  plaintiff  to  account  sufficiently  for  the  interval  between  the 
before- mentioned  order  of  15th  April,'  1839,  for  payment  of  the  money  out  of  coart, 
upon  delivery  of  the  conveyance  and  title-deeds,  and  the  order  of  2nd  August  the  same 
year,  which  was  absolute  for  payment  of  the  mortgage  money  to  the  mortgagee,  and 
the  residue  to  the  plaintiff,  without  any  condition. 

A  statement  of  facts  having  been  laid  before  the  Master,  on  the  part  of  the  plaintiff 
and  defendants,  accompanied  by  the  above-mentioned  affidavits  in  support  of  either 
side,  the  Master  found  that,  by  an  order  bearing  date  the  4th  day  of  March,  1 S35,  it 
was  referred  to  him  to  inquire  and  state  to  the  Court  whether  a  good  title  could  be 
made  to  the  farm  and  lands  in  the  pleadings  mentioned  ;  and  in  case  he  should  find 
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'  that  a  good  title  could  be  made,  he  was  to  state  at  what  time  such  tide  was  first  shewn , 
aod  he  found  that  he  made  his  report  in  pursuance  thereof,  bearing  date  the  15th  day 
of  June,  1836»  and  thereby  certified  that  a  good  title  could  be  made  to  the  said  farm 
and  lands,  and  that  such  good  tide  was  first  shewn  prior  to  the  filing  the  plaintiiBTs 
bill;  and  he  found  that  the  said  report  was  afterwards  confirmed,  and  that  at  the  time 
he  made  his  said  report  it  appeared  by  the  original  abstract  laid  before  him  that 
the  legal  estate  in  fee-simple  was  vested  in  John  Salt,  and  that  the  legal  estate  in  the 
teim  of  1,000  years,  created  for  securing  4,000/.  and  interest,  was  vested  in  Sarah 
Powell,  for  her  own  benefit ;  and  he  found  that  the  draft  conveyance  was  prepared  upoa 
the  assumption  that  the  tide  so  represented  by  the  said  original  abstract  was  correct,, 
and  that  after  the  said  draft  conveyance  had  been  presented  for  approval,  it  appeared 
that  the  said  John  Salt  had  died  on  the  2drd  day  of  January,  1829,  a  bachelor  and 
intestate,  which  was  before  the  filing  of  the  plaintiff's  bill,  and  that  evidence  was  given, 
in  compliance  with  the  requisition  of  the  purchaser,  that  William  Salt  was  the  eldest 
brother  and  heir-at-law  of  John  Salt ;  and  he  found  that  after  the  draft  conveyance 
was  so  forwarded  for  approval,  a  supplemental  abstract  of  a  deed,  bearing  date  the  18th 
day  of  August,  1825,  was  delivered,  by  which  it  appeared  that,  for  the  considerations 
therein  mentioned,  the  principal  sum  of  4,000/.  was  assigned  to  the  said  John  Salt,  his 
executors,  administrators,  and  assigns  ;  and  it  was  declared  that  the  said  Sarah  Powell, 
her  executors,  administrators,  and  assigns,  in  whom  the  said  term  of  1 ,000  years- 
was  then  vested,  should  stand  and  be  possessed  thereof,  in  trust,  for  the  said  John  Salt, 
his  executors,  administrators,  and  assigns,  for  better  securing  the  said  sum  of  4,000/.  „ 
and  to  be  assigned  and  disposed  of,  as  he  or  they  should  direct  or  appoint ;  and  he 
found  that  letters  of  administration  of  the  personal  estate  of  the  saiid  John  Salt  were 
on  the  12th  day  of  February,  1829,  granted  to  John  Salt,  his  father;  and  that  the  said 
last- mentioned  John  Salt  having  died  in  the  month  of  December, .1838,  letters  of  admi- 
nistration, de  bonis  non,  of  the  said  John  Salt,  the  intestate,  bearing  date  the  18th  day 
of  July,  1838,  were  granted  to  the  said  Charles  Salt;  and  having  considered  the  said 
state  of  facts  and  evidence,  the  said  Master  was  of  opinion,  and  found,  that  having  regard 
to  the  affidavit  of  the  defendant,  Henry  Brown,  sworn  on  the  26th  day  of  July,  1842» 
there  had  been  a  complete  title  made  to  the  estate  in  the  pleadings  mentioned,  and  that 
a  conveyance  thereof  had  been  executed  by  all  necessary  parties,  and  that  such  title  was 
shewn  in  the  month  of  July,  1838,  and  that  such  conveyance  by  deeds  of  lease  and  re- 
lease were  executed  on  the  17th  and  18th  days  of  May,  1839.  To  this  report  the 
plaintiff  excepted. 

Upon  carrying  in  objections  to  the  Master's  draft  report,  upon  which  the  exceptiona 
were  grounded,  the  cases  adduced  on  the  part  of  the  plaintiff  in  the  discussion  were* 
Sug.  V.  &  P.  10th  Ed.  vol,  1,  p.  419,  sect.  8  ;  vol.  2,  p.  40,  sect.  25 ;  Berkley  v.  Dauh 
(16  Ves.  380) ;  Stowell  v.  Robinson  (3  Bing.  N.  C.  928). 

On  the  part  of  the  defendant  were  cited — Sug.  V.  &  P.  vol.  2,  p.  29  ;  Jewdwin  v- 
Alcock  (Madd.  597) ;  Esdailev.  Stevenson  (3  Sim.  392)  ;  Lewin  v.  Guest  (1  Russ.  325)  ; 
and  Wynne  Y.  Griffith  (7  Russ.  283). 

The  petitioner  filed  his  exceptions  to  the  last-mentioned  report  on  the  23rd  of  May,, 
1844,  which  were — ^That  the  said  Master  had,  by  his  said  report,  certified  that  a  com- 
plete tide  had  been  made  to  the  said  estate  in  or  about  the  month  of  July,  1838,  whicb 
was  subsequent  to  the  filing  of  the  petitioner's  bill ;  whereas,  the  petitioner  apprehended 
that  the  said  Master  ought  to  have  certified  that  such  complete  tide  had  been  made, 
previous  to  the  filing  of  the  said  bill,  inasmuch  as  the  abstract  delivered  to  the  said 
defendant  previous  thereto,  shewed  the  whole  equitable  estate  in  fee-simple  to  be  in  tha 
petitioner,  and  that  the  legal  estate  in  fee-simple  was  outstanding  under  deeds  of  setde- 
ment,  by  the  trusts  of  which  the  petitioner  was  entitled  to  call  for  a  conveyance  of 
such  legal  estate  to  the  said  defendants,  and  that  the  said  property  was  subject  to  a 
mortgage  for  4,000/. ;  and  inasmuch  as  although  it  afterwards  turned  out  to  be  the 
case,  that  the  said  John  Salt,  who  in  the  said  original  abstract  was  represented  to  be 
the  trustee  of  the  legal  estate,  was  then  dead,  and  the  same  had  descended  to  his  eldest 
brother  and  heir-at-kw ;  that  Sarah  Powell,  who  was  therein  represented  to  be  the 
mortga^  of  the  said  property,  had  made  an  assignment  of  the  beneficial  interest  in 
the  mortgage  money,  svdk  matters  were  not  matters  of  title,  but  matters  of  conveyancing-. 
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The  petitioner  therefore  prayed,  amoDg  other  things*  that  a  complete  title  to  the  estate 
in  the  pleadings  mentioned  was  made  out  previous  to  the  filing  of  the  petitioner's  fail], 
or  that  it  might  he  referred  back  to  the  Master,  to  review  so  much  of  his  report  of  the 
14th  day  of  March,  1844,  as  found  that  a  complete  title  to  the  said  estate  was  shewn  in 
or  about  the  month  of  July,  1838. 

Stuart  and  Caley  Shadwill  contended  that  a  perfected  good  title  might  be  made  to 
the  purchaser,  and  that  as  the  equitable  fee  was  in  the  vendor,  whilst  the  legal  fee  was 
in  a  party  who  was  trustee  for  him,  he  could  compel  such  trustee  to  convey  the  legal 
estate  to  any  person  he  might  choose.  Moreover,  the  person  in  whom  the  equitable 
term  was  vested  would  be  bound  to  join  in  such  conveyance  to  the  purchaser,  upon 
having  his  mortgage  money  paid,  and  thus  every  person  necessary  to  complete  the 
title  was  under  tibe  control  of  the  vendor  ;  the  question  amounted,  therefore,  to  nothing 
more  than  one  of  conveyancing  merely,  and  did  not  affect  the  title.  That  the  case  dt 
Berkeley  v.  Dank  (16  Ves.)  was  in  point ;  for  there  it  was  held  that  an  outstanding 
term  in  a  trustee  to  attend  the  inheritance,  the  trusts  having  been  performed,  may  he 
an  objection  to  the  conveyance,  but  not  to  the  title.  (Jttmpson  v.  Pitcher,  1  Coll.  13 ; 
Brayhroohe  v.  Inslnp,  8  Ves.) 

Bethel  and  Blunt,  for  the  defendants,  urged  that  as  the  abstract  did  not  disclose  the 
devolution  of  title,  so  as  to  enable  the  purchaser  to  trace  the  legal  estate,  it  was  a 
question  affecting  the  title ;  and  that,  therefore,  the  defendant  was  justified  in  refusing 
to  perform  the  contract  in  specie. 

The  Vice-Chancellor. — ^This  case  is  exceedingly  simple,  for  when  Brown  made 
his  afi&davit  of  July,  1838,  it  contained  this  passage — disclosed  for  the  first  time  that 
die  mortgagee  had  in  his  possession  other  title-deeds,  not  set  out  in  the  first  abstract. 

Now  it  is  impossible,  if  it  appeared  that  there  were  other  deeds  than  those  contained 
in  the  abstract,  for  if  they  had  been  in  him  it  would  be  quite  sufficient  to  send  the 
question  to  the  Mastet ;  and  it  appears  that,  according  to  the  first  abstract  of  title, 
Sarah  Powell  was  a  termor  for  years,  for  securing  the  sum  of  4,000/.,  and  that  the 
legal  estate  in  fee  was  vested,  subject  to  the  term,  in  one  John  Salt,  so  that  the  vendor 
might  have  had  a  perfectly  good  title,  viz.  a  mortgage  term  in  Sarah  Powell,  and 
a  legal  estate  in  John  Salt.  Thie  bill  it  seems  was  filed  in  1834,  but  not  until  after 
the  death  of  John  Salt,  which  took  place  in  1829.  It  appears,  then,  by  the  subse- 
quent abstract,  that  William  Salt,  the  brother  of  John,  was  his  heir-at-law,  and  John 
dying  intestate,  the  father  of  John  took  out  letters  of  administration  to  his  personal 
estate  ;  on  the  12th  of  February,  John  Salt,  the  Either,  died,  and  by  his  will  appointed 
his  wife  executrix,  and  his  sons,  Charles  Salt  and  William  Salt,  executors.  Letters  of 
administration,  de  bonis  non,  of  John,  the  son,  were  granted  to  Charles  Salt,  one  of  the 
before- named  executors  of  his  father. 

By  an  instrument  of  the  18th  of  August,  1825«  made  between  Sarah  Powell,  of  the  one 
part,  and  John  Salt,  the  younger,  of  the  other  part,  reciting  the  assignment  of  the 
term  for  1 ,000  years  to  her  in  the  month  of  May  previous,  the  said  Sarah  Powell  in 
consideration  of  the  sum  of  4,000/.  principal  money,  and  40/.  for  interest,  paid  to 
her  by  John  Salt,  agreed  to  stand  possessed  of  that  term  as  a  trustee  for  him,  to  secure 
the  repayment  thereof.  The  question  is,  therefore,  whether  the  first  abstract  discloses 
a  good  title  ?  Now,  when  an  abstract  shews  an  equitable  title  in  the  vendor,  and  a 
legal  one  in  a  mortgagee,  that  abstract  shews  a  good  title ;  and  although  the  termor 
may  die,  or  the  owner  of  the  fee-simple,  so  that  the  representation  of  either  is  ascer- 
tained, the  whole  title  is  shewn.  Now,  the  case  of  Wynne  v.  Griffith,  so  jBeu:  as  it  goes, 
is  right,  because  a  grave  question  arose,  namely,  whether  the  lease  and  release,  under 
the  circumstances  of  the  case,  vested  a  legal  estate  in  the  trustees,  (a)    And  upon  the 

(a)  The  case  of  Wynne  v.  Oriffith,  reported  in  1  and  release  of  1st  and  3nd  of  October,  1751f  being 

Russ.  283,  was  briefly  this  :— Humphrey  Roberts,  a  settlement  made  in  contemplation  of  the  marriags 

and  Dorothy,  his  wife,  Mary  Roberts,  their  daughter,  of  Mary  Roberts,  their  daughter,  with  one  Robert 

and  Catharine  Roberts,  widow,  having  by  a  release,  Wynne,    granted,    barffaiaed,  sold,  released,  and 

2nd  of  June,  1750,  a  joint  power  of  appointing  cer-  confirmed,  directed,    limited,    and   appointed  tbe 

tain  lands,  which  in  default  of  appointment  were  premises  to  William  Mostyn  and  others,  to  hold  the 

limited  (subject  to  a  life  interest,  without  impeach-  same  to  tbem  and  their  heirs  to  the  old  uses,  antH 

ment  of  waste,    in  part  of  them,    to    Catharine  the  marriage  ;  and  after  the  marriage,  as  to  certain 

Roberts)  to  Humphrey  Roberts  in  fee,  by  a  lease  parts  of  the  lands,  to  the  use  of  H.  Roberti  and 
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£nt  part  of  the  argument  in  that  case,  it  did  not  appear  in  "whom  the  legal  estate  reallj 
was  vested,  and  Lord  Gifford  thought  that  circumstance  constituted  an  objection  to 
the  title ;  but  sent  a  case  to  the  Court  of  Common  Pleas,  die  judges  whereof  certified, 
that  no  legal  estate  was  in  the  trustees.  Upon  this  certificate  being  returned  to  the 
RoUs,  and  an  argument  arising  thereon,  it  was  thought  fit  to  refer  the  question  to  the 
King's  Bench,  and  the  judges  of  that  court  held  the  same  opinion  as  those  of  the 
Common  Pleas.  Now  Wynne  v.  Griffith  is  quite  consistent  with  Sir  Edward  Sugden, 
in  his  10th  edition,  p.  40,  where  he  says,  "If  a  seller  has  vested  in  him  legally  or 
equitably  all  the  interest  in  the  estate,  it  cannot  be  objected  to  the  Master's  report  in 
fiivour  of  the  title  that  the  legal  estate  is  outstanding,  although  in  a  lunatic,  against 
whom  no  commission  has  issued.  The  vendor  has  the  power,  provided  he  will  take  the 
means,  necessary  for  the  purpose  of  making  a  good  title.  If  he  neglect  this,  the  ques- 
tbn  will  properly  arise  when  the  Master  comes  to  settle  the  consequence." 

I  thought  it  right,  however,  to  see  the  Master,  to  whom  the  cause  stands  referred, 
upon  the  subject,  and  as  there  is  nothing  disclosed  in  the  abstract  but  what  was  suffi- 
dent,  I  am  fully  persuaded  that  I  should  be  upsetting  the  whole  principle  of  law  upon 
this  subject,  were  I  to  concede  to  the  Master's  report.  The  exceptions  must  therefore 
he  aUowed. 


DoioChT,  his  wife,  dniing  the  Bfe  of  the  loiigest 
Ircr,  to  be  in  bar  of  her  dower ;  and  as  to  other 
pvts,  to  the  uaca  of  H.  Roberta  for  life,  and  the 
VM  of  Catharine  Roberts  for  life,  respectivelj ; 
itmainder  to  the  lue  of  W.  Mostyn  and  otheri, 
faring  the  Hvea  of  H.  Roberta  and  his  wife,  and  of 
Cktharfne  Roberta,  respectively ;  in  order  to  preserve 
emtingent  remainders,  remainder  to  Mary  Roberts 
tad  her  said  intended  husband,  during  the  Ufc  of 
the  longest  ttvcr  of  them ;  remainder  to  the  use  ci 
W.  Mostyn  to  s^port  contingent  nses;  remainder 
to  the  nse  of  W.  Mostyn  for  500  years,  upon 
eotam  trusts;  remainder  to  the  nse  of  the  first  and 
ether  aons  of  the  marriage  successively  in  tail; 
mmdnder  to  the  use  of  the  daughters  in  tail ;  re- 
BudDder  to  the  use  of  H.  Roberts  in  fee. 

John  Wynne,  the  mndson  of  the  marriage,  was 
the  person  in  whom  m  estate  tail  vested.  About 
tke  year  1814,  he  suffered  a  common  recovery  to 
the  uae  of  hiiiiself  in  fee,  but  no  conveyance  Jiad 
Iwen  executed  to  him  by  the  trustees  of  the  settle* 
neat  of  1751 ,  or  by  any  other  person. 

John  Wynne  having  contracted  to  sell  part  of  the 
estate,  filed  a  bill  for  specific  performance  against 
Griffith,  the  purchaser,  and  upon  reference  to  the 
Master,  he  reported  that  a  good  title  could  not  be 
Bade. 

Pkrt  of  the  objection,  upon  which  the  defendant 
kadrdird,  and  on  which  the  Master  proceeded,  was, 
tbat  the  estates  were,  by  the  deeds  of  1st  and  9nd 
October,  1751,  appointed  to  the  trustees  and  their 
hdrsfor  the  purposes  therein  mentioned  ;  and  as  no 
eooveyance  bad  been  obtained  from  these  trustees, 
or  any  other  jierson  daiffling  under  them,  the  legal 


estate  in  fee-sittple  was  still  outstanding,  and  tlie 
vendor  had  not  siMwn  in  whom  the  legal  estate  was 
vested. 

It  was  now  argued  against  the  Master's  report, 
that  the  objection,  even  if  valid  in  principle,  was 
one  not  to  the  title  bat  aacrely  to  the  conveyance ; 
for  if  tlie  lesal  estate  was  outstanding  in  the  repre- 
sentatives of  the  trustees,  stOl  it  was  in  a  person 
who  was  a  naked  trustee  for  the  vendor,  who  must 
be  presumed  to  be  ready  to  execute  his  trust  by 
conveying  as  the  vendor,  who  had  the  equitable  fiee, 
should  dbect. 

Lord  Gilford,  then  Master  of  the  Rolls,  conceived 
that,  snpposing  the  Master  to  be  right  in  his  opinion 
that  the  legal  estate  was  outstancung,  and  the  ab- 
stract did  not  shew  where  the  legal  estate  was,  the 
plaintiff  could  not  make  a  good  title,  and  that  the 
questkm  vras,  therefture,  one  of  title,  and  not  merely 
of  conveyance. 

As  to  the  next  question,  whether  the  release  of 
October  9,  1751,  operated  as  an  appointment  to  the 
trustees,  which  would  give  them  the  legal  fee,  so  that 
a  good  title  could  not  oe  made— or  whether  it  ope- 
rated as  a  conveyance,  so  as  to  make  them  releases 
to  uses  which  wtiuld  enable  the  vendor  to  give  the 
purchaser  both  a  legal  and  an  equitable  fee — a  case 
was  proposed  to  the  Common  Pleas,  when  the 
judges  certified  that  the  legal  fee  did  not  vest  in  the 
trustees.  The  ease  having,  upon  coming  back  to 
the  RoOs,  upon  the  suggestion  of  counsel,  been  sent 
to  the  King's  Bench  to  have  the  opinion  of  the 
judges  of  wit  court,  they  also  certified  that  the 
legal  fee  did  not  vest  in  the  trustees.  A  decree  vras 
therefore  Btade  for  specific  performance. 


TOL.  I. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Tuesday f  December  ^^  1844. 

Sarah  Akk  Johnson  (wife  of  Edward  Johnson),  by  John  Scublock,  her  next 
friend  ....-..---        Phuntiff^ 

AND 

Edward  Johnson,  William  Johnson,  John  Robert  Wbbb,  Jambs  Phipps  John- 
SON,  Edward  Richard  Johnson,  Hbnrt  Johnson,  Frbdbrick  Johnson,  Wil* 
LiAM  Johnson,  the  younger;  Charles  Johnson,  Samuel  Johnson,  Louisa 
Sarah  Johnson,  Thomas  Linsgott,  and  Jemima  Linscott,  wife  of  Thomav 
James  Linscott ;  Sarah  Showell,  Showell  Linscott,  Emma  Maria  Linscott, 
Jemima  Linscott,  the  younger ;  George  William  Linscott,  and  John  Lis- 
TON  :  also.  Jambs  Williams  and  Esther  Williams  (out  of  the  jurisdiction  of' 
the  Court)       ••-•-----        Defendants,  (a) 

Will-^Cotutrueiion  qf. 

A  testatrix,  8.  8.,  hy  her  will,  after  eharging  her  estates  toiih  the  payment  of  her  debts,  Sfc.,  gme 
aiut  bequeathed  to  her  executors  and  trustees  therein  named  the  sum  ^15,000/.  3  per  Cent.  Reduced 
Bank  Annuities,  which  she  described  as  part  of  a  larger  sum  standing  m  her  name  in  the  boohs  qf' 
the  Governor  and  Company  of  the  Bank  if  England,  in  trust,  to  pay  the  dxoidends  thereof  to  8,  A.  J, 
during  her  life,  remtinder  to  her  husband,  £.  J.,  for  his  life,  and  efler  the  decease  qfthe  survivor 
of  them  to  transfer  the  same  for  the  benefit  of  the  children  of  S.  A,  J,  The  testatrix  then  gave  to 
her  trustees  the  sum  </ 3,500/.  Hke  3  per  Cent.  Reduced  Annuities,  being  a  further  part  of  such 
amnuHes  standing  in  her  name  in  the  books  of  the  Governor  and  Company  qfthe  Bank  qf  England  r. 
t^on  trust,  for  the  benefit  of  J.  L.for  her  life,  and  afterwards  to  her  children  absolutely. 

By  a  codicil  to  her  will,  after  reciting  the  bequest  qf  the  15,000/.  3  per  Cent.  Reduced  Annuitieo 
standing  in  her  name  in  the  books  qf  the  Governor  and  Company  qf  the  Bank  qf  England,  she- 
thereby  revoked  such  gift  or  bequest  so  far  as  related  to  the  sum  qf  6,000/.  3  per  Cent.  Reduced 
Annuities,  part  qf  the  said  sum  qf  15,000/.  3  per  Cent.  Reduced  Annuities,  and  directed  ker 
trustees  to  transfer  the  said  sum  qf  6,0001.  3  per  Cent.  Reduced  Amudties  to  her  nephew,  J.  W., 
for  his  own  absolute  use.  The  testatrix  then  says :  "  And  whereas  by  my  said  will  I  have  given 
and  bequeathed  unto  my  said  trustees  the  sum  qf  3,500/.  like  3  per  Cent.  Reduced  Annuities  upon 
certain  trusts,  for  the  benefit  qf  my  grand-daughter,  J.  L.,  and  her  chad  or  children,  with 
remainder  over,  and  I  am  desirous  ^f  increasing  such  bequest, — Now  I  do  hereby  revoke  the  last" 
mentioned  gift  and  bequest,  and  in  lieu  thereqfl  give,  devise,  and  bequeath  unto  my  said  trustees,, 
their  executors,  administrators,  and  assigns,  the  sumqf4,b00l.  Hke  3  per  Cent.  Reduced  AnnuitieSt 
to  hold  to  them,  my  said  trustees,  their  executors,  administrators,  and  assigns,  upon  the  same  trusts- 
and  for  the  same  intents  and  purposes  as  are  by  my  said  will  declared  in  respect  ^f  the  said  sum  ff 
3,500/.  Zper  Cent.  Reduced  Annuities. 

The  testatrix  did  not  allude  to  the  4,500/.  3  per  Cent.  Reduced  Annuities  as  standing  in  het  name. 

By  a  third  codicil  to  her  will,  the  testatrix  directed  that  the  above-mentioned  6,000/.  3  per  Cent, 
Reduced  Annuities  so  given  to  her  nephew,  J.  W.,  should  not  be  subject  to  any  deduction  for  legacy 
duty  or  other  charges,  and  that  the  same  should  be  assigned  to  him  brfore  and  inprrferenee  to  amy^ 
other  legacies  and  bequests  given  by  her  out  qforas  part  qf  her  3  per  Cent.  Reduced  Annuities. 

The  testatrix  made  a  fourth  codicil  to  her  wiU,  and  directed  that  the  sum  of  1, 0001.  which  she  had  by 
her  will  and  codicils  given  to  her  nephew,  the  said  J.  W.,  should  be  paid,  clear  qf  legacy  duty,  and 
that  it  should  be  paid  him  within  two  calendar  months  after  her  decease  out  qfthe  said  3  per  Cent,. 
Reduced  Annuities  before  any  other  charges  thereon. 

The  funds,  after  the  payment  qf  debts  and  the  expenses  of  certain  proceedings  in  the  Ecclesiastieat 
Court,  having  proved  insufficient  for  the  payment  qfall  the  legacies  in  full,  and  a  question  qfabate* 
ment  having  arisen — Held,  first,  that  the  bequest  qf4,b00l.  3  per  Cent.  Annuities  given  by  the- 
second  codicil  was  a  general  and  not  a  specific  legacy :  secondly,  that  the  legacy  ofO,OOOl.  Z  per- 
cent. Reduced  Annuities,  part  of  the  15,000/.  standing  in  the  testatrix's  name,  ^c,  given  to  her 
nephew,  J.  W.,  was  specific,  and  not  liable  to  abate;  but  that  it  should  be  paid  in  full,  and  have 
priority  to  all  the  other  legacies;  and  that  the  legacy  qf  1,0001.  given  by  the  fourth  codicil  to  J,  W,, 
although  not  specific,  was  to  be  paid  first, 

THE  testatrix,  Sarah  Showell,  widow,  by  her  will  bearing  date  12th  October,  1831, 
after  directing  that  all  her  just  debts,  and  funeral  expenses,  and  testamentary 
charges  should  be  paid,  gave  to  James  Punter,  Edward  Johnson,  and  Richard  Gilbert, 
the  trustees  and  executors  thereof,  the  sum  of  15,000/.  3  per  cent.  Reduced  Bank 
Annuities,  part  of  a  large  sum  standing  in  her  name  in  the  books  of  the  Governor  and 

(a)  Reported  by  Geo.  OolosmitHi  Esq.,  Banrister-at-law« 
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Company  of  the  Bank  of  England,  to  hold  the  same  upon  trust  to  pay  the  interest, 
dividendls,  and  annual  produce  of  the  said  15,000/.  3  per  Cent.  Reduced  Annuities  during 
the  lifetime  of  her  grand-daughter  Sarah  Ann  Johnson,  the  wife  of  the  said  Edward 
Johnson,  to  such  person  or  persons,  and  for  such  intents  and  purposes,  as  she,  the  said 
Sarah  Ann  Johnson,  notwithstanding  her  then  present  or  any  future  hushand,  should 
from    time  to  time,  hy  any  writing  or  writings  signed  hy  her  with  her  name,  in 
her  own  handwriting,  appoint ;  and  for  want  of  such  direction,  into  her  own  proper 
hand,  for  her  own  separate  use  and  henefit,  and  independently  of  her  hushand  for  the 
time  being,  and  without  being  liable  to  his  control,  debts,  or  engagements;  and  that 
her  receipts,  notwithstanding  her  coverture,  should  be  a  sufficient  discharge  ;  and  in 
case  she  should  die  in  the  lifetime  of  her  said  husband,  Edward  Johnson,  then  upon 
trust  to  pay  the  interest  and  dividends  of  the  said  sum  of  15,000/.  3  per  Cent.  Reduced 
Annuities,  when  they  should  become  due  and  payable,  unto  the  said  Edward  John- 
son and  his  assigns,  during  the  term  of  his  natural  life ;  and  after  the  decease  of  the  sur- 
Tivors  of  them,  the  said  Edward  Johnson  and  Sarah  Ann  his  wife,  upon  trust  to  transfer 
the  said  15,000/.  3  per  Cent.  Reduced  Annuities  unto  all  and  every  of  such  one  or  more 
of  the  child  or  children  of  the  said  Sarah  Ann  Johnson,  in  such  parts,  shares,  and  pro- 
portions, at  such  age  or  ages,  days  or  times,  not  exceeding  twenty-one  years  from  the  day 
of  the  decease  of  the  said  Sarah  Ann  Johnson  ;  subject  to  such  conditions,  restrictions, 
and  limitations  over,  such  limitations  over  being  for  the  benefit  of  the  said  children, 
acme  or  one  of  them,  and  in  such  manner  and  form  as  the  said  Sarah  Ann  Johnson, 
notwithstanding  her  coverture,  in  and  by  any  deed  or  deeds,  instrument  or  instruments, 
in  writing,  with  or  without  power  of  revocation,  to  be  by  her  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  her  last  will  and 
testament,  to  be  by  her,  notwithstanding  her  coverture,  signed  and  published  in  the 
presence  of  two  or  more  credible  witnesses,  should  direct  or  appoint ;  and  in  default 
thereof,  upon  trust  to  assign  and  transfer  the  said  sum  of  15,000/.  3  per  Cent.  Re- 
duced Annuities,  or  so  much  thereof  as  should  not  have  been  applied  or  disposed  of  as 
aforesaid,  unto  all  and  every  the  child  and  children  of  the  said  Sarah  Ann  Johnson,  to 
be  divided  between  them  in  equal  shares  if  more  than  one,  but  if  one  only,  to  such  only 
child,  to  be  vested  at  21  if  a  son,  or  being  a  daughter,  to  be  vested  at  that  age  or  marriage ; 
with  a  clause  for  maintenance  and  education,  also  of  survivorship,  as  therein  mentioned. 
The  testatrix  also  gave  and  bequeathed  unto  her  said  executors  and  trustees  the  sum  of 
3,500/.  like  3  per  Cent.  Reduced  Annuities,  being  a  further  part  of  such  annuities 
standing  in  her  name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  to  hold  the  same  unto  them,  her  executors  and  trustees,  upon  trust  to  pay 
the  interest,  dividends,  and  annual  produce  of  such  last- mentioned  sum  of  3,500/.  3  per 
Cent.  Reduced  Annuities,  as  and  when  the  same  should  from  time  to  time  become  due 
and  payable,  unto  her  grand- daughter  Jemima,  the  wife  of  Thomas  Linscott,  during 
the  term  of  her  natural  life,  notwithstanding  coverture,  for  her  own  separate  and 
peculiar  use  and  benefit,  and  independently  and  exclusively  of  her  husband  for  the 
time  being ;  and  that  the  same  should  not  be  subject  or  liable  to  his  control,  debts,  or 
engagements;  and  that  the  receipts  of  her  sud  grand-daughter,  Jemima  Linscott, 
should  be  good  discharges,  notwithstanding  her  coverture,  for  so  much  of  the  interest, 
dividends,  and  produce  as  should  be  therein  expressed  to  be  received ;  and  that  she 
should  not  in  any  way  sell,  dispose,  charge,  or  assign,  or  anticipate  the  said  dividends, 
interest,  and  annual  produce  or  any  part  thereof,  which  would  in  any  way  tend  to 
frustrate  the  intent  and  meaning  she,  the  testatrix,  had  declared  concerning  the  same ; 
and  that  in  case  she  should,  notwithstanding  such  declaration,  sell,  dispose,  charge,  or 
assign,  or  anticipate  the  said  dividends,  interest,  and  annual  produce,  or  any  part 
thereof,  before  the  same  should  become  due  to  her,  in  manner  thereinbefore  mentioned, 
or  in  case  she,  the  said  Jemima  Linscott,  should  do  or  cause  to  be  done  any  act,  matter, 
deed,  or  thing  whatever,  whereby  the  testatrix's  intent,  as  thereinbefore  declared,  respect- 
ing the  said  dividends,  interest,  and  annual  produce  should  be  frustrated,  then,  in  any  or 
either  of  the  said  cases,  the  testatrix  revoked  the  payment  thereof,  as  if  her  said  grand- 
daughter had  departed  this  life,  and  thereby  directed  her  trustees  immediately  there- 
after to  pay  and  apply  such  future  interest,  dividends,  and  annual  produce,  unto  and  for 
the  benefit  of  all  and  every  the  child  and  children  of  the  said  grand-daughter,  as 
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thereixL  mentioned ;  and  in  case  of  no  children  or  child,  then  immediately,  in  the  erent 
aforesaid,  the  said  3,500/.  3  per  Gent.  Reduced  Annuities  should  sink  and  form  part 
of  her  residuary  personal  estate  and  effects,  and  he  applied  accordingly ;  and  after  the 
decease  of  her  said  grand- daughter,  Jemima  Linscott,  the  testatrix  directed  that  her 
trustees  should  stand  possessed  of  and  interested  in  such  last-mentioned   3,500/. 
3  per  Cent.  Reduced  Annuities,  upon  the  like  trusts*  for  the  benefit  of  the  child  or 
children  of  the  said  Jemima  Linscott,  in  all  respects,  and  to  all  intents  and  purposes  as 
thereinbefore  mentioned,  with  respect  to  the  sum  of  15,000/.  Reduced  Annuities,  so 
provided  for  the  child  or  children  of  the  said  Sarah  Ann  Johnson ;  and  in  case  the 
said  Jemima  Linscott  should  leave  no  child,  as  therein  mentioned,  then  that  the  said 
sum  of  3,500/.  3  per  Gent.  Reduced  Annuities  should  be  held  and  possessed  by  the 
said  trustees,  upon  such  or  the  like  trusts,  intents,  and  purposes,  for  the  benefit  of  the 
said  Sarah  Ann  Johnson,  for  and  during  the  term  of  her  natural  life,  and  after  her  decease, 
for  the  benefit  of  her  children,  in  the  same  manner  as  thereinbefore  mentioned  and 
directed  with  respect  to  the  said  first^mentioned  sum  of  15,000/.  3  per  Cent.  Reduced 
Annuities.    The  testatrix  also  gave  to  her  said  executors  and  trustees  all  her  stock 
in  the  3  per  Cent.  Consolidated  Annuities  that  should  be  standing  in  her  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England  at  the  time  of  her 
decease,  to  hold  the  same  upon  trust  that  they  should  pay  the  interest,  dividends,  and 
annual  produce  of  such  last^mentioned  Consolidated  Annuities,  as  the  same  should 
become  due  and  payable,  unto  her  sister,  Mrs.  Esther  Williams,  for  her  life,  for  the 
separate  use  and  benefit  of  herself  and  her  son,  James  WiUiams,  the  same  to  be 
independently  of  any  husband  of  her  said  sister ;  and  immediately  after  her  decease, 
upon  trust  to  transfer,  apply,  and  pay  the  said  last-mentioned  Consolidated  Annuities 
to  the  said  James  Williams,  the  son  of  the  said  Esther  Williams,  for  his  own  absolute 
use  and  benefit. 

The  above-named  James  Punter  died  after  the  making  of  the  will,  but  before  the 
making  of  the  codicil  hereinafter  mentioned.  The  testatrix  made  a  codicil  to  her  wiU 
on  the  21st  November,  1833,  whereby,  having  appointed  William  Johnson,  one  of  the 
defendants  in  the  suit,  to  be  an  executor  and  trustee  in  the  room  of  the  said  James 
Punter,  deceased,  and  reciting  the  trusts  which  she  had  by  her  will  declared  of  the 
said  3  per  Cent.  Consolidated  Annuities,  she  revoked  the  last-mentioned  gift  to  the 
said  trustees,  and  instead  thereof,  she  gave  to  her  trustees  all  her  stock  in  the  3  per 
Cent.  Consolidated  Annuities  that  should  be  standing  in  her  name  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  at  the  time  of  her  death,  to  hold  the 
same  upon  trust  to  pay  the  interest,  dividends,  and  annual  produce  thereof,  as  the  same 
should  become  payable,  unto  her  said  sister,  Esther  Williams,  for  her  life,  for  her 
separate  use  and  benefit ;  and  immediately  after  her  decease,  upon  trust  to  transfer 
and  apply  one  moiety  or  equal  half- part  of  such  annuities  unto  the  said  James  Williams, 
the  said  son  of  her  sister  Esther  Williams,  for  his  own  use  and  benefit ;  and  after  the 
decease  of  her  said  sister,  upon  trust  that  they,  the  said  trustees,  should  stand  possessed 
of  the  moiety  or  equal  half-part  of  such  last- mentioned  Consolidated  Annuities,  upon 
trust  to  pay  the  interest,  dividends,  and  annual  produce  of  such  last-mentioned  moiety 
unto  her  grand- daughter,  Jemima  Linscott,  for  her  natural  life,  notwithstanding  her 
coverture,  for  her  separate  use,  independentiy  of  her  husband  for  the  time  being ;  and 
immediately  after  the  decease  of  the  said  Jemima  Linscott,  upon  the  same  trusts  for 
the  benefit  of  the  child  or  children  of  the  said  Jemima  Linscott,  in  equal  parts* 
Slc,  as  in  her  said  last  will  and  testament  is  referred  to  with  respect  to  the  sum  of 
3,500/.  3  per  Cent.  Reduced  Annuities,  therein  also  provided  for  the  child  or  children 
of  the  said  Jemima  Lincott,  and  as  was  more  particularly  mentioned  and  directed  with 
respect  to  the  sum  of  15,000/.  3  per  Cent.  Reduced  Annuities,  provided  for  the  child 
and  children  of  the  said  Sarah  Ann  Johnson,  with  remainder  for  the  benefit  of  the 
said  Sarah  Ann  Johnson,  and  her  child  or  children,  as  therein  mentioned. 

At  the  date  of  the  last-mentioned  codicil,  the  testatrix  made  three  other  codicils  to 
her  will,  the  second  and  third  of  which  three  were,  by  such  codicils,  described  as  being 
respectively  second  and  third  codicils  to  her  will ;  whereas  they  were  in  fact  the  third 
and  fourth  codicils,  and  the  first  of  such  three  codicils,  being  in  fact  the  second  codicil 
to  her  will,  was  as  to  part  thereof  in  the  words  following  :-*'*Thi8  is  a  codicil  to  the 
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last  will  and  testament  of  me,  Sarah  Sbowell«     Whereas,  by  my  said  will  and  duplicate' 

thereof,  I  have  given  and  bequeathed  unto  my  trustees  and  executors  the  sum  of 

15|000/.  3  per  Cent.  Reduced  Annuities,  standing  in  my  name  in  the  books  of  the 

Governor  and  Company  of  the  Bank  of  England,  upon  certain  trusts  therein  declared, 

for  the  benefit  of  my  grand-daughter,  Sardb  Ann  Johnson,  and  her  husband,  the  said 

Edward  Johnson*  and  the  child  or  children  of  my  said  grand- daughter,  and  am  desirous 

of  making  a  further  provision  for  my  nephew,  James  Williams,  son  of  my  said  sister, 

Esther  Williams :  Now  I  do  hereby  revoke  such  g^ft  and  bequest  so  far  as  relates  to 

the  sum  of  6,000/.,  part  of  my  said  sum  of  15,000/.  d  per  Cent.  Reduced  Annuities, 

and  do  declare  it  to  be  my  will,  and  do  direct  my  said  trustees,  as  soon  as  conveniently 

jaay  be  after  my  decease,  to  assign  or  transfer  unto  the  said  James  Williams,  his 

executon  or  administrators,  the  said  sum  of  6,000/.  3  per  Cent.  Reduced  Annuities, 

to  be  received  and  held  by  him  or  them  absolutely ,and  free  from  control ;  and  subject 

thereto  I  do  confirm  the  said  bequests  and  the  trusts  thereof,  as  declared  by  my  said 

will  and  duplicate  thereof."      ♦♦**.«  ^^  whereas,  by  my  said  will  and 

duplicate,  I  have  given  and  bequeathed  unto  my  said  trustees  the  sum  of  3.500/.  like 

3  per  Cent.  Reduced  Annuities,    upon  certain  trusts,  for  the  benefit  of  my  grand- 

daoghter,  Jemima  Ldnscott,  and  her  child  or  children,  with  remainder  over,  and  I  am 

desirous  of  increasing  such  bequest :  Now  I  do  hereby  revoke  the  last-mentioned  gift 

and  bequeat,  and  in  lieu  thereof  I  give,  devise,  and  bequeath  imto  my  said  trustees, 

their    executors,  administraton,  and  assigns,  the  sum  of  4,500/.  like  3  per  Cent. 

Reduced  Annuities,  to  hold  to  them,  my  said  trustees,  their  executors,  administrators, 

and  assigns,  upon  the  same  trusts,  and  for  the  same  intents  and  purposes,  as  are  by  my 

said  will  and  duplicates  declared  in  respect  of  the  said  sum  of  3,500/.  3  per  Cent. 

Reduced  Annuities." 

The  second  of  such  three  codicils,  being  in  fact  the  third  codicil  to  the  testatrix's 
w31,  was  in  the  following  words :— •"  Tliis  is  a  second  codicil  to  the  last  will  and 
testament,  and  duplicate  therec^,  of  me,  Sarah  Showdl.  Whereas  I  have  several  times, 
antecedent  to  the  day  of  the  date  hereof,  given  to  my  nephew,  James  Williams,  several 
sums  of  money  and  other  property ;  and  in  order  to  prevent  the  happening  of  any  dis- 
pute respecting  the  same  after  my  death,  and  that  my  said  nephew  may  have  the  full 
benefit  of  the  bequest  of  the  legacy  of  6,000/.  3  per  Cent.  Reduced  Annuities  given  to 
him  by  the  firat  c^icil  to  my  said  will,  it  is  my  will,  and  1  do  hereby  direct,  such  legacy 
shall  not  be  subject  to  any  deduction  for  legacy  duty  or  other  charges,  and  that  the 
same  shall  be  assigned  or  transferred  to  him  before  and  in  preference  to  any  other 
legacies  or  bequests  given  by  me  out  of  or  as  part  of  my  3  per  Cent.  Reduced  Annui- 
ties ;  and,  in  addition  thereto,  1  give  and  bequeath  to  my  nephew  all  sum  and  sums  of 
money  which  he  may  owe  me,  or  for  which  1  may  have  become  security  for  him  on  any 
account  whatsoever  at  or  up  to  the  time  of  my  decease :  and  I  give,  devise,  and 
bequeath  unto  my  said  nephew  all  the  goods,  chattels,  and  effects  belonging  to  me 
which  he  may  have  in  his  possession  at  the  time  of  my  decease ;  together  with  the 
furniture  and  effects  in  the  bed-room  of  the  house  in  which  1  now  reside  ;  and  I  revoke 
the  nomination  and  appointment  of  executon  and  trustees  made  by  my  said  will,  and 
the  devise  made  to  James  Punter,  Edward  Johnson,  and'  Richard  Gtilbert,  upon  the 
trusts  in  my  said  will  and  first  codicil  declared,  and  in  their  place  and  stead  I  hereby 
nominate  and  appoint  my  nephew,  the  said  James  Williams,  the  said  Edward  Johnson, 
and  John  Rob^  Webb,  executon  3  and  I  declare  that  the  several  trusts  declared  in  my 
said  will,  and  of  the  first  codicil,  and  also  of  this  my  second  codicil,  shall  be  performed 
and  executed  by  them  in  the  same  manner  as  if  they  had  been  originally  appointed 
trustees  and  executors  of  my  said  will." 

The  third  codicil  of  the  testatrix,  being  in  fact  the  fourth  codicil  to  her  vtrill,  was  in 
the  following  words : — "  This  is  a  third  codicil  to  the  last  will  and  testament  of  me, 
Satah  Showell,  widow.  1  hereby  give,  devise,  and  bequeath  to  my  nephew,  James 
Williams,  in  my  said  will,  and  the  two  previous  codicils  tibereto  respectively  mentioned, 
the  sum  of  1,000/.,  dear  of  legacy  duty,  in  addition  to  the  other  gifts  and  bequests 
given  by  me  to  him  in  and  by  my  said  will  and  codicils ;  and  I  direct  my  executors  to 
nuse  and  repay  such  sum  of  1,000/.  to  my  said  nephew,  or  his  assigns,  within  two 
calendar  monthis  next  after  my  decease,  out  of  my  said  3  per  Cent.  Reduced  Annuities 
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^before  any  other  charges  thereon ;  and  I  hereby  confirm  my  said  will  and  codicils  in  all 
other  respects/* 

The  testatrix  died  on  the  18th  of  May,  1833,  without  having  reroked  or  altered  her 
codicils,  or  any  of  them,  otherwise  than  as  any  of  them  were  revoked  or  altered  by  the 
others  of  them.  James  Panter  and  Richard  Gilbert,  and  one  Hannah  Davies,  a  sister 
of  the  testatrix,  named  as  an  annuitant  in  her  will,  all  died  in  the  testatrix's  lifetime. 

At  the  date  of  her  will  the  testatrix  was  possessed  of  the  sum  of  21,300/.  stock  in 
the  3  per  Cent.  Bank  Annuities,  standing  in  her  name  in  the  books  of  the  Grovemor  and 
Company  of  the  Bank  of  England,  which  was  more  than  sufficient  to  satisfy  the 
bequests  of  that  stocjc  made  in  and  by  her  will ;  but  at  the  time  of  her  decease  she  was 
possessed  of  the  sum  of  16,100/.  only  stock  in  the  3  per  Cent.  Reduced  Annuities,  stand* 
mg  in  her  name  on  the  said  books,  and  the  whole  of  which  had  been  standing  in  her 
name  on  the  said  books  at  the  date  of  her  said  will. 

At  the  respective  times  of  making  her  will  and  codicQs,  and  of  her  death,  the  testatrix 
was  possessed  of  a  large  amount  of  stock  in  the  3  per  Cent.  Consols,  standing  in  her 
name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  viz.  the  sum 
of  4,000/.  of  such  stock  standing  in  her  name  in  the  said  books  at  the  respective  dates 
of  her  will  and  of  the  first  codicil,  and  of  the  sum  of  3,800/.  of  such  stock  standing 
in  her  name. 

The  executors  proved  the  will  and  four  codicils  in  the  proper  Ecclesiastical  Court, 
and  they  sold  the  sum  of  1,500/.  3  per  Cent.  Reduced  Bank  Annuities,  part  of  the  sum 
of  16,100/.  like  annuities,  and  applied  the  produce  thereof,  with  certain  dividends  arising 
out  of  the  last-mentioned  sum,  in  paying  the  expenses  for  obtaining  probate  of  the  will 
and  of  a  litigation  in  the  Ecclesiastical  Court  as  to  the  validity  of  the  second,  third,  and 
fourth  codicils ;  and  after  selling  out  the  said  1,500/.  3  per  Cent.  Reduced  Annuities 
there  remained  the  sum  of  14,600/.  like  annuities,  which,  together  with  the  3,800/. 
3  per  Cent.  Consols,  were,  at  the  filing  of  the  bill,  standing  in  the  testatrix's  name  in 
the  said  books.  The  bill,  therefore,  prayed  that  the  usual  accounts  of  the  testatrix's 
personal  estate  might  be  taken,  and  proper  inquiries  instituted. 

After  the  usual  reference  to  the  Master,  the  cause  now  came  on  to  be  heard  upon 
further  directions. 

There  had  been  an  ecclesiastical  suit  respecting  the  last  three  codicils,  which  after 
some  delay  were  admitted  to  probate  ;  but  the  expenses  attending  this  suit,  together 
with  other  debts  and  taxes,  had  so  far  reduced  the  testatrix's  property,  as  not  to  leave 
sufficient  to  pay  all  the  legacies  in  full.  The  principal  questions  argued  therefore 
were — ^first,  whether  the  legacy  of  4,500/.  Hke  3  per  Cent.  Annuities,  given  by  the 
second  codicil  (the  testatrix  not  having  referred  to  these  annuities  as  standing  in  her 
name),  was  a  general  or  specific  legacy ;  secondly,  whether  the  sum  of  6,000/.  3  per 
Cent.  Reduced  Annuities,  bequeathed  by  the  same  codicil  to  James  Williams,  was  liable 
to  an  abatement  equally  with  the  other  specific  legacies ;  and  thirdly,  whether  the 
legacy  of  1,000/.,  given  by  the  fourth  codicil  to  James  Williams,  although  not  a  specific 
bequest,  was  entitled  to  priority  of  payment. 

Bethel  and  Craig,  for  the  plaintiff,  Mrs.  Johnson. — ^We  contend  that,  although  the 
original  bequest  of  3,500/.  3  per  Cent.  Reduced  Annuities  was  a  specific  legacy,  yet 
that  legacy  having  been  revoked,  and  a  gift  of  a  larger  amount  being  substituted  in  its 
stead,  the  latter  was  a  general  and  not  a  specific  legacy ;  for,  unlike  the  former,  it  was 
not  referred  to  by  the  testatrix  to  be  part  of  the  stock  standing  in  her  name ;  which 
words  she  carefully  used  whenever  she  wanted  to  designate  a  specific  gift.  Again — 
Suppose  all  the  specific  legacies  are  to  be  paid  in  full,  there  would  be  an  amount  of 
19,000/.  3  per  Cent.  Reduced  Annuities  to  be  paid  out  of  a  fund  of  16,000/.  like  annui- 
ties ;  but  if  it  be  declared  that  they  take  by  substitution,  no  difficulty  arises.  The 
language  of  the  will  as  to  the  specific  legacy  is  exceedingly  careful,  and  she  cautiously 
makes  use  of  apt  words  to  express  her  meaning;  for  she  either  gives  it  as  stock 
standing  in  her  name,  or  as  part  of  a  larger  sum  standing  in  her  name.  In  the  codicil 
she  also  uses  fit  language :  "  Whereas  by  my  will  and  duplicate  I  have  given  the  sum 
of  3,500/.  like  3  per  Cent.  Reduced  Annuities  for  the  benefit  of  my  grand-daughter, 
Jemima  Linscott,  and  her  child  or  children,  with  remainders  over,  and  am  desirous  of 
increasing  that  bequest,"  &c.    Now,  it  is  impossible  she  could  increase  it  consistently 
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widi  the  specific  bequest ;  but  the  specific  le8:acy  is  strack  out ;  for,  in  lieu  thereof,  she 
gifes  4,500/.  like  3  per  Cent.  Reduced  Annuities.  Here  the  description  is  not  accord* 
ing  to  the  words  of  the  will ;  so  that  it  is  not  part  of  a  larger  sum,  but  a  distinct 
bequest,  and  the  only  reference  is  as  touching  the  trusts.  If  any  conclusion  can  be 
drawn  as  to  the  amount  of  stock,  it  is  in  our  favour. 

As  to  the  legacy  of  6,000/.  3  per  Cent.  Reduced  Annuities,  mentioned  for  the  first 
time  in  the  second  codicil,  in  favour  of  her  nephew,  James  Williams,  the  question  is, 
iriiether  that,  hemg  a  specific  legacy  and  part  of  a  larger  sum,  is  or  is  not  to  abate.  It 
IB  given  by  that  codicil,  which  is  de facto  the  second  codicil  in  this  form ;  having  recited 
tiie  former  specific  bequest  of  15,000/.,  she  revokes  the  same  as  to  6,000/.  In  the 
tiurd  codicil  she  directs  that  her  nephew  shall  have  the  benefit  of  it,  widiout  its  being 
sabject  to  deduction,  &c.  Now  what  we  contend  for  is,  that  these  directions  touch 
only  the  priority  of  payment^  and  are  not  sufficient  to  warrant  a  priority  of  charge. 
Mr.  Williams  says :  "  I  come  to  receive  my  legades  without  any  deduction ;"  but  we 
say,  "  You  are  not  entitled  to  have  it  before  it  is  ascertained  what  shall  constitute  the 
amount  of  your  legacy,  which  depends  upon  what  there  shall  be  to  answer  other  specific 
legacies."  [The  V i  cb-Chakcbllob.— The  question  is,  whether,  the  legacy  not  amounting 
to  a  charge  upon  the  fund,  it  must  necessarily  abate.]  His  legacy  must  be  paid  after 
^  i^ggrcgate  is,  as  it  were,  cut  out  into  slices.  Suppose  the  specific  bequest  had  con- 
■sted  of  a  wedge  of  gold,  and  the  testatrix  had  directed  five  ounces  should  be  given  to 
A,  another  five  ounces  to  B,  and  the  remaining  five  ounces  to  her  nephew,  and  the 
vhole  lump  of  gold  weighed  but  twelve  ounces,  he  shall  not  be  at  liberty,  at  ail  events, 
to  take  his  five  ounces.  He  may  certainly  claim  to  be  paid  his  portion  before  the  rest, 
bot  what  that  portion  will  be  depends  entirely  upon  what  shall  remain  after  the  reduc- 
tion is  ascertained.  He  is  not,  therefore,  entitled  to  a  payment  in  full,  k  preference  to 
the  other  legatees ;  but  the  testatrix's  intention  evidently  was,  that  when  the  legacies 
were  ascertained,  her  nephew,  J.  WiUiams,  should  be  allowed  to  receive  such  an  appor- 
tionment of  the  fund  as  should  belong  to  him  free  from  legacy  duty,  and  prior  in  time 
to  the  other  legatees ;  and  his  legacy  must,  therefore,  abate  proportionably  with  the 
bequests  to  the  other  legatees. 

As  to  the  1,000/.  given  by  the  last  codicil,  Mr.  J.  Williams  claims  it  as  a  charge 
entitled  to  priority  of  payment  before  aU  the  other  legacies,  for  the  executors  are 
to  pay  him  within  two  months  of  the  testatrix's  decease.  We  submit  that  the  1,000/. 
must  be  raised  in  the  first  instance ;  but  what  Mr.  Williams  contends  is,  that  he  take» 
tiiat  sum  free  of  legacy  duty,  and  his  6,000/.  Reduced  Annuities  insolido.  We, 
liowever,  contend  that  the  1,000/.  legacy,  with  the  exception  of  its  exemption  from 
legacy  duty,  is  liable  to  abate.  In  behalf  of  all  Mrs.  Johnson's  rights,  we  submit,  first, 
that  Mrs.  linscott's  is  not  a  specific  but  a  general  legacy ;  secondly,  as  to  the  6,000/. 
3' per  Cent.  Reduced  Annuities,  Mr.  Williams  does  not  lose  the  character  of  legatee  to 
put  on  the  superior  garb  of  an  incumbrancer  ;  thirdly,  as  to  the  1,000/.  he  has  a  para- 
aioimt  chaxge  on  the  Reduced  Bank  Annuities,  but  being  only  a  legatee  of  the  fund,  he 
most  bear  a  proportion  of  that  charge  as  a  specific  legatee. 

Spurrier  appeared  for  some  of  the  defendants  on  the  record,  viz.  the  children  of  Mrs. 
Johnson,  and  adopted  the  same  course  of  argument.     (Jenour  v.  Jenour,  10  Yes.  562.) 

Temple,  for  the  executors. 

K.  S.  Parker  and  /.  E.  Bright,  for  Mrs.  Linscott. — ^The  question  on  behalf  of  our 
dient  is,  whether  she  be  not  a  specific  legatee.  There  is  no  doubt  suggested  on  the 
o&er  side  that,  under  the  will,  she  took  a  specific  legacy,  viz.  the  3,500/.  3  per 
Cent.  Reduced  Bank  Annuities ;  and  we  contend  that  Uie  direction  under  the  second 
oodidl  is  to  be  considered  not  a  revocation,  but  a  substitution  out  of  the  same  fund, 
the  legacy  still  retaining  its  specific  character ;  for  the  words  Uke  annuities  are  clearly 
intended  as  a  reference  to  the  same  annuities.  The  revocation  of  the  gift  is  in  amount 
only,  and  not  in  any  other  respect,  for  the  testatrix  clearly  declares  her  intention  in 
revoking  the  former  bequest  was  for  the  purpose  of  increasing  its  amount,  and  not  of 
c^umging  its  nature.  Thus,  in  the  former  part  of  the  same  codicil,  she  refers  to  the 
fimd,  as  the  Reduced  3  per  Cent.  Annuities  standing  in  her  name,  and  in  the  very  next 
danse  she  uses  the  words  like  3  per  Cent.  Reduced  Annuities,  which  can  be  intended  as 
nothing  else  than  4,500/.  3  per  Cent.  Reduced  Annuities,  standing  in  my  name.  There  is, 
therefore,  an  identity  in  the  fimd ;  and  the  trusts  axe  the  same  as  those  directed  in 
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respect  of  the  3,500/.  annuities.  We  therefore  submit  that  the  augmented  legacy  of 
4»d00/.  annuities  is  specific.  Cooper  v.  Day  (3  Meriv.  154)  is  in  point.  [The  Vic«- 
Chancbllor. — Are  you  sure  that  the  anxiety  of  the  testatrix  to  provide  an  increased 
fund  had  not  the  effect  of  throwing  the  increased  legacy  upon  the  general  fund? 
The  case  of  Cooper  v.  Day  is  not  by  any  means  similar.]  (a) 

Wakefield  Bikd  Mylne  appeared  on  behalf  of  James  Williams,  but  were  not  called  upon. 

The  Vicb-Chancbllor. — I  will  not  trouble  you  with  any  further  arguments  upon  the 
subject.  No  question  arises  upon  the  first  codicil.  Then  as  to  the  second,  and  the 
question  first  argued  upon  it ;  it  appears  to  me,  that  tiie  only  way  to  construe  it,  is  to 
teke  the  words  as  they  stand,  unless  the  context  militates  against  such  a  constructioiu 
Now,  the  testatrix  in  the  first  part  of  this  codicil  expressly  notices  her  having  by  her 
will  bequeathed  15,000/.  3  per  Cent.  Reduced  Annuities,  which  she  mentions  as  stand- 
ing in  her  name ;  for  she  says,  "  By  my  will  I  have  given  and  bequeathed  unto  my 
trustees  and  executors  the  sum  of  15.000/.  3  per  Cent.  Reduced  Annuities,  standing 
in  my  name,  upon  certain  trusts.  Now  I  do  hereby  revoke  such  gift  and  bequest,  so  fiur 
as  relates  to  the  sum  of  6,000/.,  part  of  my  said  sum  of  15,000/.  3  per  Cent.  Reduced 
Annuities,  and  do  direct  my  said  trustees,  as  soon  as  conveniently  may  be  after  my 
decease,  to  assign  and  transfer  unto  the  said  James  Williams,  his  executors  or  adminia- 
trators,  the  said  sum  of  6,000/.  3  per  Cent.  Reduced  Annuities."  But  when  she  comes 
to  the  latter  part  of  the  codicil,  she  says,  '*  I  have  given  and  bequeathed  unto  my  said 
trustees  the  sum  of  3,500/.  like  3  per  Cent.  Reduced  Annuities,  upon  certain  trusts, 
for  the  benefit  of  my  grand- daughter,  and  am  desirous  of  increasing  such  bequest^"  &e. 
Now,  it  is  remarkable  that  she  does  not  notice  this  fund  as  standing  in  her  name.  But 
it  seems  to  me  that  she  has  purposely  departed  from  the  use  of  the  language  whiA 
she  adopted  intthe  first  part  of  the  codicil.  Now,  when  the  testatrix  makes  use  of 
general  expressions,  and  voluntarily  departs  from  the  language  which  would  have  other- 
wise made  the  bequest  specific,  why  am  I  to  construe  the  words,  "  Uke  3  per  Cent. 
Reduced  Annuities  "  as  a  specific  fund  ?  It  is  quite  obvious,  that  if  you  deisd  with  a 
specific  fund,  you  destroy  the  specific  legacy ;  but  if  you  destroy  the  specific  fund,  you 
do  not  destroy  a  general  legacy.  With  regard  to  the  question  of  the  6,000/.  3  per 
Cent  Reduced  Annuities,  I  cannot  but  thmk  that  it  was  the  plain  intention  of  the 
testatrix  that  this  legacy  should  be  paid  in  preference  to  all  the  others  ;  so  as  not  to 
be  capable  of  abatement,  but  to  be  paid  in  full,  out  of  the  15,000/.  3  per  Cent.  Re* 
duoed  Annuities  ;  for,  in  her  third  codicil,  she  says,  "  Whereas,  I  have  given  to  my 
nephew,  James  Williams,  several  sums  of  money  and  other  property,  and  in  order  to 
I»event  the  hiqipening  of  any  dispute  respecting  the  same  after  my  death,  and  in  order 
that  my  nephew  may  have  the  frdl  bcoiefit  of  the  6,000/.,   I   direct   such    legacy 

(a)  It  is  presumed  that  his  Honour  the  Vice-  The  questiou  arose,  ivhethcr  the  ezeontors  wafc 
Chancellor  concdved  the  diasimilaritj  of  the  two  bound  to  paj  the  tnuteea  the  6,000/.  given  by  tlia 
cases  of  Cooper  v.  Day  and  the  present  one  to  have  last  codicil,  clear  of  legacy  duty  or  not.  Against 
consisted  in  this  partienlar,  vis.  that  in  the  former,  such  a  proposition,  it  was  contended  by  the  exeon- 
no  question  arose  as  to  whether  the  legacies  were  tors,  that  being  sabstitnted  legacies,  there  was  bo 
general  or  spedllc,  bat  one  of  reoocatioH  and  sub$tU  pretence  in  saying  that  the  testator  intended  they 
tmtUm  only.  In  that  case,  the  testator  by  his  will  should,  like  the  original  legacy,  be  free  from  de« 
bequeathed  the  sum  of  4,000/.  to  trustees  therein  duction  in  respect  of  the  duty.  The  trustees,  how- 
named,  for  the  benefit  of  his  two  daughters,  and  ever,  contended  for  an  augmentation,  and  not  a  mere 
directed  that  the  legacy  duty  in  respect   thereof  substitution. 

should  be  paid  out  of  the  residue  of  his  personal  Sir  Wm.  Grant,  M.R.,  thought  the   difficulty 

estate.    By  a  codicil  to  his  wUl  the  testator,  reciting  arose  from  the  contrariety  of  expression  in  differenC 

this  bequest,  and  that  he  was  desirous  of  increasing  parts  of  the  same  eodidl,  and  that  the  questioa 

the  same  to  5,000/.,  revolced  the  former  gift,  and  was,  whether  the  testator  meant  to  revoke  the  first 

gave  to  the  trustees  5,000/.,  and  upon  the  trusts  legacy  and  substitute  others,  or  merely  to  augment 

and  to  and  for  the  same  intents  and  purposes,  &c.  the  first  to  the  extent  of  the  others.    That  to  oon- 

as  were  expressed  and  declared  in  and  by  his  said  stme  one  part  of  the  second  eodidl  strictly,  it  woaM 

will,  of  and  concerning  the  said  legacy  of  4,000/.,  and  amount  to  a  total  revocation  of  the  first  legacy  ;  bat 

upon  or  for  no  othrr  trust  or  purpose  whatsoever.  in  another  part  of  the  same  codicil  he  says  that  he 

By  a  second  codicil,  redting  his  will  and  former  has  inereated,  and  is  desirous  of  farther  mtreamMf^ 

eodidl,  and  his  bequests  therein  made  on  behalf  of  &c.,  which  seemed  to  imply  an  angmentatioii  ia 

his  daughter,  and  that  he  was  desirous  of  further  in-  amount,  without  any  alteration  in  circumstanees  ; 

creasing  the  legacy  so  given  to  them  by  his  codicil  to  and  he  (Sir  W.  Grant)  therefore  held,  that  the  snb- 

6,000/.,  he  proceeded,  *'  Now,  I  do  hereby  revoke  stituted  legacy  of  6,000/.  was  to  be  taken  as  es- 

the  said  gift  of  5,000/.,  and  give  and  bequeath,  in  empted  from  the  legacy  duty,  in  Heu  of  which  ftt  was 

lieu  thereof  (to  the  said  trustees),  the  legacy  or  substituted,  and  decreed  accordin^y. 
sum  of  6,000/.,  upon  the  same  trusts,  and  to  and  for 
the  same  intents  and  porposea,"  &e.  as  before. 


SMYTH  V.  6HIFFIN.  177 

ahall  not  be  subject  to  any  deduction  for  legacy  duty  or  other  charges,  and  that  the 
same  shall  be  transferred  to  him,  in,  before,  and  in  preference  to  any  other  legacies  or 
bequests."  This  legacy  must,  therefore,  be  first  paid,  and  in  full.  Then,  in  the  fourth 
oodicfl,  which  the  testatrix  calls  the  third,  the  language  is  still  stronger,  for  she  directs 
the  sum  of  1,000/.  to  be  paid  to  her  nephew,  within  two  calendar  months  after  her 
decease,  out  of  her  3  per  Cent.  Reduced  Annuities,  before  any  other  charges  thereon. 
So  that  he  takes  this  legacy  prior  to  all  other  persons,  in  point  of  time. 


THE  LORD  CHANCELLOR'S  COURT. 

November  23,  1842;  November  »,  1844. 

Smyth  v.  Oriffin.  (a) 

efmnitraHfnt^Afmuityineonrideration  offiUure  cohabitation — Legal  defence — Pleading — 

JjewtMTrer* 

Where  an  annuiiy  woe  granted  to  a  woman  cohabiting  with  the  grantor t  to  commence  on  hie  withdraw 
ing  hie  protection  fiom  her^  or  on  hie  marriage  or  deaths  it  woe  held  to  be  a  grant  in  contemplation 
iff/nhnre  cohabitation  t  and  ae  eueh  being  bad,  the  grantor  would  have  a  euffieieni  drfence  at  law, 
and  therrfore  wae  not  entitled  to  the  inietferenee  qf  a  court  of  equity,  unleee  he  could  skew  eome 
special  eircumetances. 

The  plaintiff^  ^t  law  being  in  poesesnon  of  the  instrument  by  which  the  annuity  was  granted,  is  not 
suck  a  special  circumstance,  because  the  court  qf  law  in  which  the  action  w<u  pending  would  order 
ike  instrument  to  be  produced,  for  ike  purpose  qf  enabling  ike  defendant  at  law  to  plead,  or  ke 
mngktJUea  bill  qf  discovery. 

Jimd  wkere  suck  instrument  contains  also  tke  grant  qf  an  aumUty  to  tke  woman* s  illegitimate  daugkter, 
and  one  consideration  is  stated  for  tke  grant  qf  both  annuities,  if  the  ground  made  for  the  inter- 
ference of  the  court  qf  equity  to  declare  the  mother's  annuity  void  fails,  it  wUl  fail  also  as  to  the 
daughter's. 

THIS  was  an  appeal  from  the  order  of  the  Vice- Chancellor  of  England,  allowing  a 
demurrer  to  the  plaintiff's  bill  for  want  of  equity. 

The  bill,  which  was  filed  on  the  15th  Nov.  1842,  stated  that,  previously  to  1832,  the 
plaintiff,  being  a  very  young  man,  was  induced  to  take  Maria  Seller,  one  of  the  defend- 
ants hereto,  to  live  with  him  in  unlawful  cohabitation,  and  that  Maria  Seller  was  then, 
or  had  been,  a  married  woman,  but  had  previously  to  the  plaintiff's  acquaintance  with 
her  been  separated,  and  was  living  apart  from  her  husband,  who,  as  the  plaintiff 
believed,  was  then  deceased. 

That  in  the  said  year  1832,  and  during  such  cohabitation,  the  plaintiff  being  very 
much  under  the  improper  influence  of  said  Maria  Seller,  was  prevailed  upon,  in  con- 
aideration  of  her  agreement  to  continue  such  cohabitation  for  the  future  so  long  as  the 
plaintiff  should  desire  it,  and  as  an  inducement  for  her  to  do  so,  to  execute  an  inden- 
ture of  grant  of  certain  annuities  in  trust  for  said  Maria  Seller  and  Maria  Smyth, 
mother  of  the  defendants,  the  daughter  of  said  Maria  Seller. 

That  the  said  indenture  was  then  in  the  possession,  custody,  or  power  of  said 
Maria  Seller,  or  of  Mr.  Oliver  Richards,  her  attorney  in  the  action  thereinafter 
named ;  and  that  the  plaintiff  had  not  any  copy,  and  was  unable  to  set  forth  the  con- 
tents or  purport  thereof,  except  so  far  as  the  same  were  stated  in  a  memorial  of  said 
indenture,  which  was  re^tered  at  the  public  registry  ofiice  in  Dublin  for  the  register 
of  deeds,  wills,  and  so  forth  in  Ireland,  which  was  stated  to  bear  date  20th  December* 
1833,  and  to  have  been  signed  and  sealed  by  the  said  Maria  Seller  akme,  and  tiiat  the 
following  was  a  copy  of  such  memorial ;  that  is  to  say,  "  A  memorial  of  an  indented 
deedolanannuitybearingdate  the7th  dayof  Decembear.  1832,  and  made  between  John 
Rowland  Smyth,  of  Ballinatray,  in  the  county  of  Waterford,  Esq.,  and  a  captain  in 
lier  Majesty's  32nd  regiment  of  foot,  of  the  first  part ;  Francis  John  Griffin,  Esq.* 
fitntciMuit  and  adjutant  in  the  aaid  32nd  regiment  of  foot  of  the  second  part ;  Maria 
(a)  Rflpofftdl  fey  E.  G.  Wblvobd,  Bif.,  BaRtatcrwet-lMr, 
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Seller,  of  the  city  of  Dublin,  in  the  county  of  the  city  of  Dublin,  of  the  third  part ; 
and  Maria  Smyth,  the  daughter  of  the  said  John  Rowland  Smyth,  by  Maria  Seller 
aforesaid,  an  infant,  of  the  fourth  part ;"  whereby,  after  reciting  that  the  said  John 
Rowland  Smyth,  for  the  considerations  therein  mentioned,  did  give,  grant,  and  confirm, 
bargain  and  sell  unto  the  said  Francis  John  Grriffin,  his  heirs,  executors,  administrators, 
and  assigns,  one  annuity  or  yearly  sum  of  100/.  sterling,  and  an  annuity  of  50/.  sterling, 
to  hold  the  said  annuity  of  100/.  sterling  unto  Francis  John  Griffin,  his  heirs,  execa* 
tors,  administrators,  and  assigns,  for  and  during  the  life  of  the  said  Maria  Seller,  to  be 
paid  and  payable  by  equal  quarterly  payments  on  every  1st  of  January,  1st  of  April, 
1st  of  July,  and  1st  of  October,  the  first  payment  to  commence  and  be  made  on  which- 
ever of  said  days  should  next  happen  after  the  death  or  marriage  of  the  said  John  R. 
Smyth,  or  next  after  he  should  have  withdrawn  his  protection  from  said  Maria  Seller, 
whichever  of  said  events  might  first  happen ;  and  to  hold  said  annuity  of  50/.  sterling 
to  Francis  John  Griffin,  his  heirs,  executors,  administrators,  and  assigns,  for  and  during 
the  life  of  said  Maria  Smyth,  and  to  be  paid  on  the  respective  days  and  in  manner  as  the 
said  annuity  of  100/.  sterling  was  made  payable,  the  first  payment  thereof  to  commence 
on  whichever  of  said  days  should  first  happen  after  the  death  or  marriage  of  said  Maria 
Seller,  the  mother  of  said  Maria  SmyUi ;  or  upon  the  cessation  of  the  payment  of 
said  100/.  annually,  in  the  event  of  her  continuing  to  reside  twelve  months  with  her 
father,  or  in  the  event  of  said  Maria  Seller  being  again  received  under  the  protection,  of 
her  husband,  if  then  living.  And  in  the  said  deed  was  contained  a  covenant  on  the  part 
of  said  John  R.  Smyth,  that  whenever  he  should  come  possessed  of  any  landed  property, 
he  would,  at  the  request  of  said  Francis  John  Grifin,  his  heirs,  executors,  administrators, 
or  assigns,  or  at  the  request  of  said  Maria  Seller  or  Maria  Smyth,  as  the  case  may  be, 
but  at  his  said  John  Rowland  Smyth's  costs  and  expense,  charge  and  incumber  such 
lands  with  the  said  annuities  of  100/.  and  50/.  respectively,  with  powers  of  entry  and  dis- 
tress. And  in  such  deed  was  contained  a  further  covenant,  declaring  that  said  annuity 
of  100/.  was  granted  for  the  sole  use  and  benefit  of  said  M.  Seller,  subject  to  the  trusts 
and  provisions  therein  recited,  as  by  a  certified  copy  of  said  memorial,  to  which  the 
plaintiff  referred,  when  produced  would  appear. 

The  bill  then  stated  ih&t  the  plaintiff  was  also,  at  the  time  of  the  execution  of  said  in- 
denture, and  for  the  same  consideration,  prevailed  upon  to  give  his  bond  and  warrant  of 
attorney  for  entering  up  judgment  in  one  of  her  Majesty's  courts  in  Ireland,  in  an  action 
upon  the  said  bond  for  payment  to  said  Francis  John  Ghriffin,  the  trustee  in  said  memorial 
named,  who  was  also  a  defendant,  of  the  penal  sum  of  100/.,  with  a  condition  annexed 
that  the  plaintiff,  his  heirs,  executors,  administrators,  or  assigns,  should  well  and  truly 
pay  unto  the  defendant,  Francis  John  Griffin,  his  executors,  administrators,  or  assigns, 
the  annuity  or  yearly  sum  of  100/.  sterling  or  of  50/.  sterling,  as  the  case  might  be,  upoa 
the  trusts,  conditions,  and  agreements  mentioned  and  contained  in  the  said  indenture 
therein  referred  to,  as  a  certain  indented  deed  bearing  equal  date  with  said  bond  and 
warrant  of  attorney,  and  made  between  the  plaintiff  of  the  first  part,  the  said  Francis 
John  Griffin  of  tiie  second  part,  Maria  Seller  of  the  third  part,  and  Maria  Smyth  of 
the  fourth  part ;  and  well  and  truly  observe,  perform,  fulfil,  and  keep  all  and  singular 
the  covenants,  clauses,  and  agreements  on  the  plaintiff's  part  to  be  fulfilled  and  per- 
formed. That  on  the  12th  December,  1832,  judgment  was  entered  up  against  plaintiff, 
at  the  suit  of  said  defendant,  Francis  John  Griffin,  in  his  Majesty's  Court  of  Exchequer 
in  Ireland,  for  100/.  and  4ds.  costs,  as  by  said  bond  and  warrant  of  attorney,  then  in 
the  possession  or  power  of  the  defendant,  Maria  Seller,  or  her  said  attorney,  as  by  a 
certified  copy  of  said  judgment,  to  which  the  plaintiff  referred,  when  produced  would 
appear. 

That  in  pursuance  of  said  arrangement  with  Maria  Seller,  the  plaintiff  continued 
unlawfully  to  cohabit  with  her  for  a  very  considerable  time  after  the  execution  of  said 
indenture,  but  that  in  1839  the  plaintiff  married;  and  that  for  some  time  before  hia 
marriage  he  had  broken  off  and  finally  put  an  end  to  his  said  improper  cohabitation 
with  Maria  Seller,  and  had  not  had  any  further  intercourse  with  her. 

That  the  plaintiff  had  been  advised,  and  submitted  that  the  said  indenture  and  col* 
lateral  securities  which  were  obtained  from  him  for  the  consideration,  or  upon  the  nn« 
derstanding  of  future  cohabitation  as  aforesaid,  were  not  binding  upon  him,  and  that  the 


SMYTH  V.  griffin;  I7» 

^alntiff  accordingly  had  lately  refuaed  to  make  any  further  payment  under  or  by  virtue 
of  the  same. 

That  on  the  26th  October  last,  Maria  Seller  had  caused  the  plaintiff  to  be  served 
'with  a  writ  of  summons  in  an  action  of  debt,  at  the  suit  of  the  said  Francis  John  Griffin, 
in  her  Majesty's  Court  of  Exchequer  of  Pleas,  at  Westminster,  indorsed,  "  This  writ  was 
issued  by  Oliver  Richards,  of  No.  16,  Warwick- street,  Regent-street,  in  the  county  of 
J^iddlesex,  attorney  for  said  Francis  John  Ghriffin — the  plaintiff's  claim,  250/.  for  debt, 
and  2/.  lOs.  for  costs ;  and  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  four  days  from  the  service  hereof,  further  proceedings  will  be  stayed."  And 
that  on  the  4th  day  of  the  ensuing  month  of  November  he  caused  a  decliuration  to  be 
delivered  in  such  action,  whereby  it  appeared  that  the  same  was  brought  upon  the  said 
judgment  in  her  Majesty's  Court  of  Exchequer  in  Ireland. 

The  lull  then  charged  that  the  plaintiff  was  advised,  and  that  the  fact  was,  that  in 
consequence  of  the  form  of  said  action,  and  inasmuch  as  he  could  not  produce  said  in* 
denture,  he  could  not  safely  plead  to  said  action  at  law,  so  as  to  raise  the  question  of 
the  invalidity  of  said  indenture  and  collateral  securities  for  the  judgment  of  a  court  of 
law  ;  that  the  defendants,  M.  Sm3rth  and  Maria  Seller,  pretended  that  the  said  inden- 
'ture  and  collateral  securities  were  a  good  charge  in  equity  upon  the  real  estates  which 
<the  plaintiff  then  had  or  might  have ;  and  that  they  threatened  that  they  would  at  some 
future  time  take  proceedings  thereupon  against  the  plaintiff's  said  estate. 

The  bill  also  charged  that  the  said  indenture  and  collateral  securities  were  void  in 
equity,  and  that  the  plaintiff  was  entitled  to  be  relieved  against  them,  and  to  have  the 
.same  delivered  up  to  be  cancelled,  and  to  have  the  said  action  stayed,  and  to  have  the 
said  judgment  released,  or  satisfaction  thereof  entered  on  the  records  of  the  said  Court 
iof  Exchequer  in  Ireland  ;  and  that  said  defendants  ought  to  set  forth  a  list  or  schedule 
of  the  documents  in  their  possession  or  power,  distinguishing  such  as  were  then  from 
'such  as  were  formerly,  but  were  not  then,  in  their  respective  possession,  custody,  or 
power,  and  ought  to  produce  and  leave  the  same  with  the  clerks  of  records  and  writs 
•in  the  usual  manner  for  inspection,  and  account  for  the  others  of  them,  and  to  state 
the  short  and  material  contents  thereof. 

The  prayer  of  the  bill  was  "  that  it  might  be  declared  that  said  deed  or  instrument 
in  writing  and  the  collateral  securities  were  wholly  void  in  equity,  and  that  the  same 
might  be  ordered  to  be  delivered  up  to  be  cancelled,  and  might  be  cancelled  accord* 
ingly ;  and  that  said  Francis  John  Grifiin  might  be  decreed  to  release  the  plaintiff  from 
the  said  judgment  or  to  enter  up  satisfaction  thereof  upon  the  records  of  said  Court  of 
Exchequer  in  Ireland ;  and  that  the  said  defendants  might  in  the  meantime  be  restrained 
.from  further  prosecuting  the  action  in  the  name  of  the  said  Francis  John  Griffin  then 
pending,  and  frt)m  commencing  or  prosecuting  any  other  action  against  the  plaintiff 
upon  the  said  deed  or  instrument  in  writing  and  collateral  seciuity,  or  of  any  of  them ; 
or  if  the  Court  should  be  of  opinion  that  the  said  deeds  or  instruments  were  not  wholly 
void,  that  it  might  be  declared  at  least  that  the  same  were  void  as  far  as  they  affected  to 
secure  an  annuity  to  said  Maria  Seller,  and  the  plaintiff  might  be  relieved  against  them 
to  the  extent  of  such  annuity."  To  this  bill  the  defendants  demurred  generdly  for  want 
td  equity,  and  the  Vice- Chancellor  allowed  the  demurrer. 

Stuart  and  Smythe  for  the  appellant,  the  plaintiff  in  equity.  The  judgment  of  the 
Vice-Chanoellor  is  short  and  clear ;  but  the  principle  of  law  stated  by  his  Honour  is 
not  applicable  to  this  case,  (a)    The  bill  seeks  rehef  against  a  security  by  the  plaintiff* 

(a)  TIm  IbUowiBg  »  a  note  of  the  Yice-Chancel-  mean  to  aBese,  that  the  jadsmeDt  was  entered  up  In 

lor**  Judgment : — It  seems  to  me  plain,  upon  what  pursuance  of  the  warrant  of  attorney. 

4s  stated  in  the  MU  as  to  the  contents  of  the  an-  Without  more  allegation  than  that  which  I  find, 

«Qltj  deed,  the  hond,  and  warrant  of  attorney,  that  I  cannot  assume  it  was  entered  up  in  pursuance  of 

«pon  the  fsee  of  them,  they  were  given  for  an  un-  the  warrant  of  attorney ;  and  if  it  was  not  so  entered 

lawful  purpose,  and  would  be  held  void  at  law,  up,  there  is  no  ground  for  relief  from  that  judgment 

independently  of  the  statement  made  by  the  plaintiiF,  as  it  is  stated,  and  therefore  none  can  be  given, 

as  to  what  the  consideration  really  was.    Tbe  case,  The  executory  covenant  to  charge  the  plaintiff's 

therefore,  would,  as  to  them,  Ml  within  the  principle  future  land  does  not  make  the  plaintiff's  case  better^ 

adopted  by  Lord  Cottenham,  in  the  case  of  Simp^  as  the  whole  instrument  would  be  void  at  law. 

joa  V.  Howden  (3  Mylne  &  Craig,  97).  If  the  true  construction,  as  stated  in  the  bill,  as 

As  to  what  is  stated  in  respect  of  the  foreign  to  the  deed,  bond,  aod  warrant  of  attorney,  was, 

judgment,  the  plaintiff  has  not  alleged,  and  as  I  that  upon  the  fheeofthem,  they  were  given  for  an  un- 

•MDeek  lirom  what  passed  at  the  hearing,  did  not  lawful  consideration,  then,  the  two  decisions  of  Lord 
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4hicli  the  Vice-Ghancellor  admits  to  be  void ;  but  being  void,  the  plaintiff  daims  relief 
in  equity,  "when  sued  upon  it  at  law,  because  it  contains  a  covenant  which  may  be 
sued  on  in  equity.  If  the  instrument  were  a  mere  piece  of  waste  paper,  yet  if  the 
party  be  liable  to  be  sued  upon  it  in  many  actions  and  suits  both  at  law  and  in  equity, 
and  if  it  may  operate  as  a  charge  upon  all  his  real  estate,  he  has  a  right  to  come  to  a 
court  of  equity  to  have  the  securities  declared  void  and  delivered  up  to  be  cancelled. 
(Simpson  v.  Lord  Howden,  1  Keen,  583 ;  3  Mylne  &  Craig,  97.)  (a)  This  case  falls 
within  the  exceptions  admitted  in  that  case.  (Count  Bathyany  v.  Lord  Chesterfield, 
reported  under  the  name  of  Batty  v.  Chester.)  (b) 

TheLORD  CHANCELLOR.— TheVice-Chancellorsaysthatthejudgmentupon  which 
the  plaintiff  has  been  sued  is  not  the  same  judgment  as  that  entered  up  on  the  warrant 
of  attorney ;  but  it  seems  to  me  tiiat  it  is  a  necessary  inference  tiiat  it  is  the  same 
judgment.  The  court  of  law  would  require  profert  of  the  bond  and  other  deeds,  but 
the  defendant  at  law  might  go  before  a  judge  and  obtain  an  order  for  liieir  production ;. 
or  he  might  move  to  set  aside  the  judgment 

Stuart. — This  is  an  action  upon  a  foreign  judgment.    (Ferguson  v.  Mahon.)  (c)    A 


Langdale  (in  Bathyany  t.  Lord  Chestt^ 
ezadfly  applicable  to  the  case  where  the  bill 
l&e  vnlaw^  purpose,  and  I  shall  fdllow  them; 
therefore  the  demurrer  mnst  be  allowed. 

(o)  March  1,  1837.  Simpion  ▼.  lard  Hotoden  (3 
M.  &  C.  97). — By  an  agreement  between  Lord 
Howden,  a  peer  of  Parliament,  and  the  proprietors  of 
■hares  in  a  projected  railway,  it  was  stipulated  that 
Lord  H.  should  withdraw  bis  opposition  to  a  bill  in 
Failiament  for  establishing  the  rdlway  according  to 
a  certain  line  ;  and  on  the  other  hand,  that  the  pro- 
prietors, on  the  bill  passing,  should  pay  certain  sums 
to  Lord  H.  by  way  of  compensation  for  the  injury 
his  land  would  sustain,  and  use  their  best  endeavours 
to  procure  a  deviation  from  the  original  line  in  the 
aext  session  of  Parliament. 

After  the  bill  for  establishing  the  railway  had 
passed,  the  proprietors  filed  a  bill  to  have  the  agree- 
aient  delivered  up  to  be  caaceDed,  as  being  eontrmry 
to  public  policy,  and  therefore  void. 

To  this  bill  the  defendant  put  in  a  general  de- 
nntrrer  for  want  of  equity ;  and  in  support  of  it  the 
argument  was,  first,  that  the  contract  was  not  void, 
as  oeing  illegal  or  against  public  policy ;  or,  second- 
ly, if  it  be  impeachable,  yet,  as  the  grounds  of  ob- 
jection might  be  taken  advantage  of  at  law,  equity 
ought  not  to  interfere. 

The  Master  of  the  Rolls  (Lord  Langdale)  over- 
ruled the  demurrer  upon  the  first  point,  not  parti- 
eularly  alluding  to  the  second.  An  appeal  was 
brought  before  the  Lord  Ghancellor  (Lord  Cotten- 
ham^.  His  lordship  found  no  decision  in  favour  of 
the  jurisdiction  contended  for  by  the  plmntifib,  and 
dted  a  case  referred  to  in  the  aigument  of  the  caae 
of  Colman  v.  Sorrel  (1  Yes.  iun.  60),  where  Lord 
Thurlow  is  stated  to  have  held,  that,  where  an  in- 
strument cannot  be  proceeded  upon  at  law,  there 
Is  no  ground  to  come  into  equitv  for  relief;  and,  in 
the  case  of  Cowman  v.  Sorrel  itsetf,  his  lordship  dls- 
iBissed  the  original  bill.  His  lordship,  after  citing 
Gray  v.  Mathka  (5  Yes.  jun.  286)  as  a  very  distinct 
authority  against  the  jurisdiction  contended  for  by 
the  plaintiffs,  and  seeing  no  benefit  whidi  could  arise 
In  this  or  any  such  case,  from  this  Court  assuming 
the  jurisdiction,  expressed  his  opinion  that  the  de- 
murrer ought  to  be  allowed;  thus  confirming  the 
decision  of  the  Master  of  the  Rolls. 

(&)  May,  1842.  Batty  v.  Chetter  (5  Beav.109).— 
The  bUl  stoted,  in  substance,  that  the  plaintiff  had 
fbnned  an  illicit  connection  with  a  woman  of  immo- 
ral conduct ;  that,  with  a  view  to  that  connection, 
and  in  consideration  of  prospective  cohabitation,  he 
agreed  to  make  a  provision  for  her  during  the  coha- 
Ittatlon,  but  no  longer ;  that  the  deed  n^iich  was 
prepared,  and  which  he  executed,  wis  so  framed  «| 


to  secure  a  permanent  provision  for  the  woman,  and 
was,  in  that  respect,  contrary  to  the  plaincUfs 
agreement ;  that,  some  time  after  the  execution  of 
the  deed,  the  woman  left  the  plaintiff  to  live  wi& 
another  man ;  that,  by  such  her  conduct,  the  plain- 
tiff, according  to  the  terms  of  the  agreement,  be- 
came wholly  released  ftom  every  obligation  to  her;, 
but  that  she,  relying  on  the  inaccuraacs  in  thedeed^ 
had  prevailed  on  the  trustees  to  proceed  at  law 
against  the  plaiotiff,  to  compel  him  to  perform  kl» 
covenants.  The  bill  prayecl  "that  it  mi^t  be 
declared  that  the  said  deed  was  void  in  equity,  and 
that  the  plaintiff  was  not  liable  thereon,  and  that  the 
same  ought  to  be  delivered  up  to  be  cancdled ;"  and 
for  an  injunction. 

To  this  bill  the  defendant  put  in  a  general  demur* 
rer  for  want  of  equity. 

The  plaintiff  alleged,  that  he  ought  not  to  be 
required  to  perform  his  covenants,  because  he  has 
lost  the  cohabitation.  Amongst  the  cases  dted  la 
support  of  the  demurrer,  was  Walker  v.  Parkbi^ 
(3  Burr.  1569),  where  a  bond,  in  consideration  at 
seduction  and  future  cohabitation,  was  dedared  void 
by  Lord  Mansfield ;  and  in  Afo^Aeto  t.  fimifrary  {% 
Yem.  187),  where  the  bill  was  by  the  executor,  and 
the  Court  said,  **  Thou^  the  party  himself,  who 
was  the  person  culpable,  comes  to  be  relieved,  the 
Court  may  justly  refuse  to  interpose ;  yet,  where  the 
plaintiff  is  an  executor  only,  that  varies  the  matter." 
J^aaco  V.  BoUoK  (3  Yes.  368)  was  also  dted,  where 
a  bill  was  filed  for  a  dmilar  purpose  as  the  preaeat,, 
and  a  general  demurrer  thereto  allowed. 

The  Master  of  the  Rolls,  after  looking  into^ 
the  cases  dted,  considered  that  the  Court  had  au- 
thority to  relieve  against  an  instrument  which,  sl- 
though  legal  upon  the  face  of  it,  was  in  faet  executed 
for  an  illegal  and  immoral  purpose ;  but  where  a 
party  to  the  illegal  or  immoral  purpose  comes  him- 
self to  be  relieved  from  the  obligation  he  has  con-. 
tracted  In  respect  of  it,  he  must  state  distinctly  and 
condusively  such  grounds  of  relief  as  the  Court  < 
legally  attend  to ;  he  must  not  aocompaay  his  <  ~ 
to  relief,  which  may  be  legitimate,  with  deisBS  and 
complaints  which  are  contaminated  with  the  original 
immoral  purpose.  His  lordship  vrae  of  oniaimi  that 
the  plaintiff  oould  have  ao  relief,  and  allowed  the 
demurrer. 

(c)  Nov.  1839.    Fergutom  v.  Mahtm  (11  AdeL  ft 
BD.  179).^This  was  an  action  of  dd>t  upon  a  jvdf. 
'  in  the  Court  of  Common  Pleas  in  /wfend. 


The  defendant  pleaded  that  he  ^ 
upon,  or  served  with,  nor  at  any  tiam  had  aotiee  e4 
any  process  of  the  Court  at  the  eolt  of  plateliff  ffor 
the  canee  of  aetion  OB  wUdi  the  jadgMsnt  «■■  a^ 
tained,  nor  ever  appeared  hi  the  aetloB,  aad  it  ma 
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court  of  law  cazmot  separate  the  two  annuities,  but  this  bill  prays  in  the  alternative, 
that  if  the  grant  is  not  wholly  void,  it  may  be  declared  void  as  to  the  mother's 
anniiity.  Tlie  Vice-ChanceUor  was  wrong  in  saying  that  the  covenant  to  charge  the 
land  does  not  make  the  plaintiff's  case  better. 

The  LORD  CHANCELLOR. — Suppose  a  bond  given  to  secure  an  annuity  to  the 
daughter  in  consequence  of  an  immoral  consideration  by  the  mother,  would  that  give 
this  Court  jurisdiction  ? 

Sttuart, — This  is  not  merely  a  void  agreement,  for  then  the  plaintiff  could  not  have 
eome  into  equity.  The  illegality  consisted  in  making  the  annuity  commence  on  the 
cessation  of  cohabitation,  lliere  was  the  contingency  of  Smyth's  death.  Then,  on  the 
death  or  marriage  of  the  mother,  the  daughter's  annuity  commences ;  and  in  that  event 
or  on  the  marriage  of  Smyth,  a  bill  might  have  been  filed  upon  the  covenant  for  an 
account  of  his  real  estate,  and  to  have  a  proper  charge  of  the  annuities  on  that  real 
estate.  This  case  is  distinguishable  from  Batty  v.  Chester,  as  there  the  annuity  was 
to  have  been  payable  so  long  only  as  the  cohabitation  existed.  The  plaintiff  could  not 
SQOcesafiilly  ikfinid  himself  at  law  against  the  action,  being  upon  a  foreign  judgment. 
(Guinness  V.  Carroll.)  (a) 

Beikel  and  7V^,  for  the  respondents,  the  defendants  in  equity,  oontrL — ^There  is 
iiotfaiiig  in  the  bUl  to  affect  the  annuity  to  the  daughter ;  it  contains  no  averment  that 
the  pltuntiff  possesses  any  landed  estate ;  the  object  of  the  bill  is  to  set  aside  both 
annuities  or  one,  and  nothmg  else  can  be  done  upon  this  record.  The  bill  impeaches 
the  whole  contract,  and  prays  that  it  may  be  delivered  up.  This  confines  it  to  the 
^lestion  whether  the  whole  contract  is  based  upon  an  illegal  consideration,  and  whether 
a  bill  tos  et  it  aside  on  that  account  can  be  maintained  in  equity.  And  it  is  dear  a 
party  cannot  come  into  equity  merely  to  set  aside  a  void  deed.  A  foreign  judgment  ia 
ahrays  admitted  as  a  good  cause  of  action  in  our  courts,  except  in  the  case  of  want  of 
jarisdictioD.  This  bill  should  have  gone  on  to  allege  that  it  was  impossible  for  them 
to  have  brought  the  merits  under  the  connderation  of  a  court  of  law.  The  allegations 
here  raise  a  question  of  law,  not  of  fact.  The  invalidity  of  the  instrument,  if  it  is  in- 
valid, appears  upon  the  face  of  it. 

The  LORD  CHANCELLOR.— The  plaintiff  by  that  deed  says  in  effect,  If  I  desert  yoa 
I  tm  to  pay  you  the  annuity.  But  if  the  deed  is  good  as  to  the  annuity  to  the  daughter, 
the  deed  cannot  be  delivered  up.     If  both  are  bad,  then  your  argument  applies. 

Bethel  (after  referring  to  the  allegations  of  the  bill).— Both  annuities  are  governed 
bjr  the  same  thing — the  immoral  consideration  applies  to  both.  The  annuity  of  50/» 
is  payable  if  she  should  live  again  under  the  protection  of  her  husband,  or  in  the  event 

feddthafctheVlM^WBsagooddefBnee:  itwat  lidd  (a)  Nbo.  1830.    Gubmmr.CarroU (IB. 8c AdoL 

abo,  on  ipeelal  demurrer,  that  a  repUeation,  alleging  Rep.  459).~Tliii  was  an  aetion  of  debt  on  an  Irish 

that,  befors  obtaining  the  jndgment,  defendant  had  judgment,  to  which  the  defendant  pleaded  that  the 

notioe  of  a  writ  of  summons  issoing  ont  of  the  said  judgment  was  entered  up  on  a  warrant  of  attomer, 

eourt,  **far  the  eame  of  action  on  which  the  jndg*  given  to  the  plaintiff  to  secnrc  payment  on  a  bona ; 

nsat  was  so  obtained,"  was  bad.    (See  Smith  ▼.  that  after  the  bond  and  warrant  of  attorney  were 

I9koUi,  5  New  Ca.  208 ;  Bruce  v.  Wait,  1  Mann.  &  given,  and  before  the  judgment  was  entered  up,  tiie 

Gr.  1.)  plaintiff  became  bankmpt,  and  the  debt  in  questiba 

The  deefaursHon  contained  counts:  1,  for  1392.t  was  vested  in  his   assignee,  who  had  brought  aa 

■Med  to  be  doe  on  a  judgment ;  9,  for  ISO/.,  rent,  aetion  on  the  judgment  before  that  oommenced  by 

Oa  the  first  count  the  pleadings  led  to  an  issue  in  the  plaintiff,  and  that  the  saau  was  still  pending, 

lev.  To  the  second  the  defendant  nleaded  part  pay-  The  Court  held  that  the  plaintiff  was  the  persoa 

neat,  and  issue  being  joined  on  tnat  aUegation,  a  by  whom  the  judgment  ought  to  have  been  entered 

jvy  was  impanneUed  to  try  it,  and  to  assess  oontin-  up,  though  after  his  bankruptcy ;  that  in  so  dfriag, 

gent  damages  on  the  issue  in  law.    On  the  second  and  in  bringing  the  aetion,  he  might  be  considered 

imae  there  appeared  to  be  a  bidaace  of  1062.  due  to  as  a  trustee  for  the  creditors ;  and  the  pendency  of 

the  plaintiff.    The  jury  found  a  general  verdict  tor  any  other  aetion,  unless  pleaded  in  abatement,  was 

UOl.    Afterwards  the  issue  in  law  was  decided  in  no  defence.  Taunton,  J.,  observed,  that  there  was  a 

ikWQju  of  the  defendant  by  Lord  Oenman,  C.  J.  modem  case  (probably  Waugh  v.  Austen,  3  T.  R. 

A  motion  was  then  made  to  set  aside  the  order  of  437,  see  2  Sannd.  72,  h)  in  which  the  plaintiff  in  an 

Lord  Denman,  C.  J.,  when  it  was  held  that  the  action,  haTing  become  bankrupt,  obtained  final  judg- 

jedge  asight  amend  the  verdict  by  his  notes,  and  meat,  and  afterwards  took  out  execution  in  his  own 

direct  it  to  be  entered  for  the  plaintiff,  on  the  second  name,  and  not  in  those  of  the  assignees ;  and  the 

OMmt  only,  for  1062. ;  but  his  lordship  said  that  Court  refused  to  set  it  aside, 

ttere  was  no  doubt  that  the  verdict  was  given,  and  the  The  Court  gave  judgment  for  the  plaintiff. 
^         I  assessed,  in  respect  of  the  rent  only ;  he 
ereAised  the  rule 
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of  her  living  with  her  father ;  the  effect  is  to  induce  him  to  continue  the  cohaUtation,  as 
thereby  he  avoids  the  pa3rment  of  both  annuities. 

The  LORD  CHANCELLOR. — Could  a  person  come  here  and  say»  I  have  made  a  deed 
to  induce  another  person  to  commit  an  offence,  and  ask  to  have  the  deed  delivered  up  ^ 

BetheL^^'So,  Where  the  deed  is  contrary  to  ordinary  morality,  the  Court  will  not 
assist  the  grantor.  {Batty  v.  Chester,  stq^riL,  1  Story's  Equity  Jurisprudence,  24 1, 
where  all  the  cases  are  collected.)  Sometimes,  upon  the  ground  of  public  policy,  a  party 
to  the  offence  is  permitted  to  set  aside  his  own  act,  but  that  does  not  apply  here.  In 
Gray  v.  Mathias  (a)  the  personal  bar  was  not  insisted  on,  as  the  plaintiff  in  that  case 
sued  as  executor.  {Mathew  v.  Hanbury,  2  Vem.  187  ;  Franco  v.  BoUon,  3  Ves. 
jun.  368.) 

The  LORD  CHANCELLOR.— Here  there  is  nothing  but  the  judgment.  It  is  not 
like  Simpson  v.  Lord  Howden  (suprd),  and  cases  where  the  plaintiff  can  only  recover  at 
law  upon  a  deed  invalid  upon  the  face  of  it. 

Bethel, — ^The  pkiintiff  should  file  a  bill  of  discovery. 

The  LORD  CHANCELLOR.— The  defendant  has  bl  primd  facie  csae  at  law»  whicb 
throws  it  upon  the  other  side  to  shew  the  illegality  of  the  consideration. 

Stuart  (in  reply). — ^The  Court  has  authority  to  relieve  against  this  deed,  even  where 
the  offending  party  himself  iqpplies  for  relief,  if  he  states  grounds  upon  which  the  Court- 
can  lawfully  act. 

November  6,  1844.— JWym^^. 

The  LORD  CHANCELLOR.— I  agree  in  this  case  with  the  Vice-Chancellor,  that  this- 
annuity  to  Maria  Seller  is  void  on  the  face  of  the  instrument,  as  represent^  in  the- 
bill.  It  was  evidentiy  granted  in  contemplation  of  future  cohabitation,  for  the  plain* 
tiff  was  to  commence  paying  the  annuity  on  his  withdrawing  his  protection  from^ 
her,  or  on  his  marriage  or  death.  The  plsuntiff  therefore  has  a  sufficient  defence  at 
law  upon  the  instrument  itself,  and  he  must  be  left  to  that  defence,  unless  some  spedak 
circumstances  are  stated  requiring  the  interference  of  a  court  of  equity,  lliis  prin- 
ciple does  not  appear  to  be  controverted,  but  the  plaintiff  rests  his  case  for  relief  on  the^ 
circumstances  stated  in  the  bill. 

And  first  he  alleges,  that  in  consequence  of  the  form  of  the  action,  and  not  havings 
the  possession  of  the  indenture  or  a  precise  knowledge  of  its  contents,  that  he  cannot 
safely  plead  to  the  action.  The  action  is  brought  on  a  judgment,  and  if  the  judgment 
was  entered  up  on  the  warrant  of  attorney,  as  stated  in  the  bill  (and  it  refers  to  the  in- 
denture), the  plaintiff  at  law,  on  a  proper  application  to  the  Court  in  which  the  action  ia 
pending,  would  be  ordered  to  produce  the  indenture  for  the  purpose  of  the  plea ;  or  a 
bill  of  discovery  might  be  filed  in  this  court  for  the  same  object,  lliat  specull  ground,, 
therefore,  for  requiring  the  decision  of  a  court  of  equity  entirely  fails.  The  next 
special  ground  insisted  upon  is  the  clause  by  which  the  plaintiff  binds  himself,  in  the 
event  of  his  acquiring  any  real  estate,  to  make  it  chargeable  with  the  payment  of  thia^ 
annuity ;  but  it  is  not  stated  that  the  plaintiff  has  any  real  estate,  or  is  likely  to  have* 
any  in  his  possession  ;  and  if  the  plaintiff  at  law  should  fail  in  the  action,  on  the  ground 
of  the  invalidity  of  the  transaction,  there  will  be  an  end  of  the  matter.  The  apprehension 
of  being  afterwards  harassed  in  this  court  on  the  clause  in  question  on  the  possible 
event  of  the  plaintiff  coming  into  possession  of  some  real  estate  at  a  future  period,  is  sl 
mere  chimera.  It  is  suggested  that  the  suit  may  be  maintained  as  to  the  annuity 
to  the  daughter  stated  in  this  clause ;  but  that  is  not  the  object  of  the  plaintiff^s  bill  r 
it  states  one  consideration  for  both  annuities,  and  it  prays  that  both  may  be  declared 
void,  or  if  not  both,  at  least  one,  namely,  that  to  the  mother.  But  that  is  not  the  object 
of  the  plaintiff's  bill,  nor  consistent  with  it.    The  plaintiff  states  one  entire  consider- 

(o)  Feb.  1800.  Ch-ayv.  MatMat  (5  Ves.  jan. 286).  The  plaintiff,  whom  Mr.  Jamison  anpointod  Ua 
— Wm.  Jamison,  from  the  year  1793  to  hia  death    exeeutor,  brought  a  bill  in  tiie  Coart  of  BaEdi 


iu  1 797,  cohabited  with  the  defendant,  Jane  Mathias,  to  have  the  bonds  delivered  up* 

formerly  a  woman  of  a  very  loose  life,  and  executed  Macdonaid,  Chief  Baron,  dettvered  the  apinioB  of 

a  bond  to  her ;  soon  afterwards  he  executed  another  the  Court ;  the  former  bond  was  eonsidtaed.  onim^ 

bond  to  her,  expressly  securing^  a  eontinuanee  of  the  peached,  and  the  latter  void  at  law,  aa  fm-  tmg/i 

coiuieetio&  by  an  annuity  in  case  of  separation.  coastf.    The  bill  was  dismissed  with  costs* 
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ation  for  both  annuities ;  that  consideration  he  alleges  to  be  illegal,  and  the  annuity^ 
in  consequence  void ;  he  prays  therefore  a  dedaration  to  that  effect,  and  that  the 
several  instnunents  mentioned  in  the  bill  may  be  delivered  up  to  be  cancelled ;  or  if 
the  Court  shall  be  of  opinion  that  the  deed  is  not  wholly  void,  that  it  may  be  declared 
void  as  fiur  as  respects  the  annuity  to  the  mother.  There  is  no  separate  case  made 
against  the  daughter,  and  no  separate  declaration  prayed  against  her.  The  bill  state* 
that  the  action  is  brought  by  Maria  Seller,  the  mother ;  that  Ghriffin's  name  is  used 
Ij  her  without  his  authority  or  knowledge ;  and  that  he  is  abroad  and  out  of  the  juris* 
diction  of  the  Court.  No  interference  by  the  daughter  is  alleged  or  suggested  ;  and 
it  is  prayed  that  the  instruments  may  be  declared  whoUy  void,  or  at  least  void  as  to  the 
aK>ther ;  but  if  they  are  not  to  b^  declared  void  as  to  the  mother,  what  is  stated  on 
the  bill  to  call  for  such  a  declaration  as  to  the  daughter  ?  This  is  contrary  to  the  pkin-^ 
tiffs  own  view  of  the  case. 

The  bill  prays  that  the  instruments  may  be  delivered  up  to  be  cancelled ;  but  if  the 
Un  cannot  be  maintained  in  this  respect  as  to  the  mother,  it  must  of  course  foil  as  to 
the  daughter.  There  is  in  the  bill  no  ground  made  for  maintaining  the  bill  as  to  the 
daughter  if  it  cannot  be  supported  as  to  the  mother.  It  seems,  on  the  contrary,  from 
the  frame  of  the  bill»  as  if  the  plaintiff  supposed  the  grant  of  the  annuity  to  the 
daughter  might  be  considered  valid,  and  if  so,  there  can  be  no  reason  for  this  Court  txk 
inteanfere.    llie  demurrer  therefore  must  be  allowed. 


THE  LORD  CHANCELLOR'S  COURT. 
July  26  and  August  2,  1843 ;  and  May  25,  1844. 

DbSVBB  v.  MAUDB8LAY.(a) 

jUMUiy  qf  receiver*    Lo$t  hyfaUure  qfa  honker^ 

Where  m  reeeher  appoiinied  hy  the  Court  itf  Choneer^  d^xteite  money  with  a  bmtiert  mnd  keepe  thm 
reeenerehyt  aeeountdietinet/rom  hie  ownfimde^  he  wiU  not  be  mmde  liable  for  any  loee  which  may 
occur  by  reaeon  ^fthe  banker*  e failure  t  but  if,  from  notpaeeing  hie  accounte  regularly  and  paying 
in  hie  balancee,  a  eum  unneeeeearily  large  remaine  in  the  banker's  hande;  or  if,  without  unduly 
retaining  balaneee,  he  make  a  profit  from  the  receveerehip  ftrnde  by  receiving  interest  upon  the 
balaneeafrom  time  to  time,  due  from  the  banker,  euch  receiver  wilt  become  liable  to  make  good  any 
loee  wkieh  may  hi^tpen  through  the  ineoheney  of  the  banker. 

BY  an  order  made  in  the  cause,  and  under  the  report  of  the  Master  made  thereon, 
the  Hon.  F.  A.  Erskine  was,  in  1832,  appointed  receiver,  without  salary,  of  the 
tithes  comprised  in  a  certain  trust-deed,  in  the  pleadings  mentioned,  with  directions  to 
pass  his  annual  accounts  up  tS  Lady-day,  on  or  before  the  first  day  of  Michaelmas 
Term  then  next  ensuing,  and  so  on  from  time  to  time  in  every  year.  On  the  6th  June» 
1840,  the  accounts  bemg  then  in  arrear,  the  plaintiff  caused  the  receiver  to  be  served 
with  four  several  warrants  to  bring  in  his  accounts  for  the  years  1836,  1837,  1888, 
and  1839,  being  his  fifth,  sixth,  seventh,  and  eighth  accounts  respectively.  On  the 
11th  June,  1840,  the  receiver  brought  in  his  fifth  account,  and  the  other  three  accounts 
were  left  with  the  Master  on  or  previously  to  the  20th  April,  1841.  On  the  16tb 
November,  1840,  the  receiver  paid  into  court  the  balance  on  the  fifth  and  sixth  ac- 
counts. On  the  28th  February,  1842,  the  ninth  account,  to  Lady-day,  1840,  was 
left  by  the  receiver  with  the  Master,  the  balance  on  which  amounted  to  1,832/.  4s.  4d.« 
and  on  the  4th  June  following  he  paid  into  court  the  balance  on  the  seventh  and! 
eighth  accounts,  amounting  to  3,1 11/.  2s.  9d.  On  the  14th  April,  1842,  the  tenth  ac- 
count was  left  in  the  Master's  office.  The  sums  received  in  respect  of  the  tithes  had 
always  been  regularly  paid  by  the  receiver  or  his  agents  into  the  bank  of  Messrs. 
Daintry,  Ryle,  &  Co..  of  Macclesfield,  to  a  separate  account  kept  there  by  him,  and 
entitled  "  The  Hthe  Account."    On  June  30th,  1841,  the  bank  of  Messrs.  Daintry^ 

(a)  ntpofftedby  R«  O,  Wblfobo,  Ssq.,  Banriiter-at-law. 
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Ryle,  &  Co.  stopped  payment,  at  which  time  the  sum  of  6,891/.  16s.  lOd.,  comprehend- 
ng  the  whole  of  the  ninth  and  a  part  of  the  tenth  account,  was  deposited  in  the  bank 
to  the  credit  of  "  the  tithe  account,"  and  on  which,  in  1842,  under  the  bankruptcy  of 
Messrs.  Daintry  &  Co.,  dividends  amounting  to  6s.  in  the  pound  were  paid.  It  ap- 
peared that  Messrs.  Daintry  and  Co.  were  in  the  habit  of  allowing  to  their  customers 
interest  at  the  rate  of  21,  10s.  upon  the  balances  left  in  their  hands,  and  that  they  had 
made  the  customary  allowance  in  their  account  with  the  receiver,  who  had  regularly 
drawn  out  for  his  own  use  the  sums  of  money  with  which  the  account  was  from  time 
to  time  so  credited  in  respect  of  interest.  On  the  3rd  December,  1 842,  on  the  moticm 
of  the  plaintiff,  an  order  was  made  by  the  Vioe-Chancellor  that  the  receiver  should  pay 
into  court  the  sum  of  3,926/.  6s.  4d.,  being  the  balance  certified  by  the  Master  to  be 
due  on  the  ninth  and  tenth  accounts,  and  the  receiver  was  also  (firected  to  pay  the 
costs  of  the  application.     From  this  order  the  receiver  appealed. 

Bethel  and  Lkyd,  for  the  appellant,  contended  that  no  sufficient  case  had  been  made 
for  charging  the  receiver,  in  respect  of  the  balance  on  the  ninth  account,  with  the  loss 
occasioned  by  Messrs.  Daintry  &  Co.'s  bankruptcy.  That,  although,  in  strictness, 
the  ninth  account  should  have  been  left  at  Michaelmas,  1840,  and  the  balance  due  upon 
it  paid  into  court  within  six  months  from  that  time,  in  which  case  the  money  would 
have  been  drawn  out  of  the  bank  a  few  months  before  it  stopped  payment,  yet,  as  the 
receiver  was  acting  without  remuneration  for  the  benefit  of  all  parties,  and  had  not 
been  guilty  of  any  gross  negligence,  the  Court  would  not  charge  him  with  more  than 
be  might  ultimately  receive  upon  the  proof  under  the  bankruptcy.  That,  as  regarded 
the  tenth  account,  he  had  not  made  default  at  all,  and,  therefore,  was  not  chargeable 
with  any  loss  in  respect  of  it ;  and  that  he  ought  not,  in  any  event,  to  be  made  to  pay 
the  costs  of  the  present  proceedings. 

Koe  and  Renshaw,  for  ^e  plaintiff.— It  is  the  duty  of  the  receiver  to  pass  his  accounts 
pxmctually,  and  if  he  neglect  to  do  so,  and  any  loss  is  incurred  by  reason  of  his  negli- 
gence, he  is  bound  to  make  it  good.  If  the  strict  rule  is  not  to  be  enforced  in  a  case 
like  the  present,  in  which  no  excuse  is  suggested  for  the  actual  delay,  where  is  the  line 
to  be  drawn  which  will  in  future  determine  what  degree  of  delay  amounts  to  cidpable 
negligence  ?  Besides,  here,  the  money  was  deposited  with  the  bankers  at  the  personal 
risk  of  the  receiver,  he  regulariy  obtaining  interest  on  the  balance  in  their  hands,  and 
being,  therefore,  under  the  strongest  inducement  to  maintain  it  at  as  large  an  amount 
as  possible.  (Beame's  Orders,  461;  Wren  v.  Kirion,  11  Ves.  377;  (a)  Potts  v. 
Leighton,  15  Yes.  273;  (6)  Bainbrigffe  v.  Blair,  3  Beav.  421;  (c)  Salway  v.  Salway, 
2  Russ.  &  Mylne,  215 ;  (d)  Skaw  v.  Rhodes,  2  Rusa.  539.(e) 

Bethel,  in  reply. 

May  25,  1844.— JtM^^rm^a/. 

The  LORD  CHANCELLOR.— The  receiver  was  clearly  in  defi&ult  in  regaid  to  the 
ninth  account,  but  not  so  as  to  the  tenth,  because  that  did  not  terminate  imtil  Lady* 
day,  1841.     The  question  is,  did  he  derive  a  profit  from  the  money  deposited  in  the 

(a)  In  Wren  v.  Kirion  (11  Ves.  377»  Ave.  1805),  the  hands  of  a  banker  for  security,  was  held  UaUa 

the  reoerrer  was  charged  with  a  loss,  occasioned  by  for  a  loss  occasioned  by  the  failure  of  ths  banker,  he 

the  failure  of  a  banker,  on  aoconnt  of  his  havin|p  having  made  the  deposit  in  such  a  way  as  to  part 

paid  in  the  money  to  his  own  account  and  credit^  with  the  absolute  control  over  the  fhnds.    Thaa» 

«nd  not  to  a  separate  account  for  the  trust.  where  a  receiver  paid  into  a  banking-house  the  sums 

{h)  In  Potts  y.  Leighton  (15  Ves.  273,  July,  1808) ,  receired  by  him,  to  the  Joint  account  of  his  suredes, 

the  receiyer  of  a  testator's  personal  estate,  not  vnder  an  arrangement  witii  them  that  all  drsAs 

haviog  passed  his  accounts,  or  paid  in  his  balances,  upon  the  sums  so  paid  in  should  be  written  1^  a 

was  deprived  of  lus  salary,  and  charged  with  interest  person  nominated  for  that  purpose  by  the  suretiea, 

in  the  same  way  an  executor  would  be  charged.  and  signed  by  the  reoeiTer  himself,  the  bankers 

(c)  In  Bmnbrigge  v.  Eltdr  (3  Beav.  421,  Jan.  having  sobseqnentty  failed,  it  was  held,  by  Lord 

1841),  a  receiver  who  had  been  appointed  in  conse-  Brougham,  C.    (reversing  the  judgment  of  thua 

quence  of  the  misconduct  and  incapacity  of  the  trus-  Master  of  the  Rolls) ,  that  the  receiver  was  liable  Ibr 

tees  under  a  will,  was  discharged,  upon  the  appoint-  the  loss. 

ment  by  the  Court  of  newtmstees ;  and  it  was  hdd  (c)  In  Skam  v.  iUsdes  (3  Bnss.  539,  Nov.  18tf > 

that  a  reeeiver  is  appointed  for  the  benefit  of  all  it  was  determined  that  a  receiver,  though  he  passes 

parties  interested-— that  he  will  not,  therefore,  be  his  accounts,  and  pays  his  balances  regularly,  is  not 

discharged  merely  on  the  apj^Scation  of  the  party  at  entitled  to  make  an  interest  for  his  own  beoeat  of  the 


whose  instance  he  was  appointed.  mmeya  which  come  to  his  hands  in  his  charaetsr  sC 

(d)  In  Salway  Y.  Salway  {Fth,  1831),  a  receiver      receiver,  dui 

appointed  by  the  Ck)urt,  who  had  paid  maaef  into      psaalnghia  i 
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bank  ?  If  this  were  an  ordinary  case  of  a  deposit  by  a  receiver  in  a  banker's  hands,  be 
ought  not  to  sustain  the  loss  on  tbe  tenth  account,  although  as  to  the  ninth,  be  oi^t 
tD  do  so.  Bat  I  bave  looked  at  tbe  bankers'  books.  No.  7,  8,  and  9,  and  I  find  that 
the  receiver  derived  a  regular  profit  from  tbe  banking  balance.  Credit  is  given  in  tbe 
account  for  an  interest  of  21.  10s.  per  cent.,  and  be  regularly  drew  out  the  exact 
amount  of  interest  by  drafts  payable  to  bimself  or  bearer.  It  was,  therefore,  to  his 
advantage  to  keep  tbe  balance  as  high  as  possible.  If  a  party  chooses  to  derive  a  profit 
to  himself  firom  such  an  account,  be  must  take  all  the  consequences  of  so  doing.  The 
bankers  must  be  considered  as  bis  bankers,  and  be  must  take  all  the  risk  of  losses  which 
happen  from  their  feilure.  The  case  must  therefore  be  considered  as  taken  out  of  the 
general  rule.  I  think,  however,  as  it  is  a  bard  case,  and  tbe  receiver  bad  no  salary^ 
the  costs  ought  not  to  fedl  on  Mr.  Erskine ;  and  with  this  exception,  tbe  order  of  tbe 
Vice-CfaanceUor  is  right,  and  the  appeal  must  be  dismissed.  I  shall  make  no  order  for 
costs  against  the  receiver,  the  plaintiff's  costs  to  be  costs  in  tbe  cause. 

Order  below  varied  as  to  costs. 


THE  LORD  CHANCELLOR'S  COURT. 
January  31,  1844. 

SeLBT  v.  JAGKSON.(a) 

Deed  execMted  when  m  coi^flnemaU  as  hmalie'-^BqmiiabU  aJhwanee  for  the  management  of  the  estate 
of  a  person  incapablet  itit  not  found  htnatie  by  inquisition — Pleading. 

Where  a  deed  had  been  executed  by  the  plaint^  whilst  in  confinement  m  a  lunatic  asylum^  the  Courts 
under  the  drcumstanees,  refused  to  eet  it  oHde,  it  hetmg  dearly  shewn  that  he  was  at  the  UsnefuUy 
competent  to  understand  its  conisnis-^hat  he  did,  m  factf  cangfrehend  such  eontentSf  and  thai 
he  willinyly  executed  the  deed. 

Whereon  answer  is  not  replied  to,  its  statements  will  be  taken  as  true,  if  not  improbable  or  tncon- 


IN  this  cause  the  plaintiff,  wbo  sued  in  formd  pavperU^  and  conducted  it  in  person* 
sought  to  set  aside  as  void  certain  deeds  executed  by  him  while  confined  in  a  lunatie 
asylum,  and  under  actual  personal  coercion..  The  deeds  formed  assignments  of  the 
plaintiff's  effects,  for  the  benefit  of  his  creditors. 

Tbe  cause  came  on  upon  bill  and  answer,  no  repUcation  having  been  filed.  From 
the  answer  of  the  defendants  it  appeared  that,  in  1822,  the  plaintiff  commenced  busi- 
ness as  a  wine  and  spirit  merchant,  in  Burleigh -street,  Strand,  and  that  in  1831  he  in* 
troduced  into  this  country  a  wine  called  Masdeu,  which  he  very  largely  imported.  The 
q^eculation  did  not  succeed,  and  in  1839  the  plaintiff,  wbo  had  a  very  large  stock  of 
^  wine  on  hand,  became  involved  in  pecuniary  embarrassments. 

The  defendants  are  the  brother  and  &ther  of  the  plaintiff's  wife,  and  they  interested 
fliemselves  to  induce  the  creditors  to  accept  a  oomposidon  instead  of  proceeding  in  bank- 
ruptcy, which  the  plaintiff  contemplate.  The  plaintiff's  difficulties  preyed  upon  his 
ndnd,  and  together  with  bodily  exertions,  brought  on  about  the  month  of  November, 
1839,  a  mental  disorder,  attended  with  delusions  and  occasional  paroxysms  of  great 
Tioknce.  Tbe  defendants,  out  of  kindness  and  regard,  came  forward  to  his  as- 
nstance  and  that  of  his  family.  The  plaintiff's  state  of  mind  at  that  time  entirdy 
fisqualified  him  from  attending  to  his  concerns.  In  January,  1840,  meetings  of  the 
plimitiff's  creditors  took  place,  with  tbe  view  of  making  some  arrangement  and  oompo- 
Btion ;  but  before  any  arrangement  had  been  compkl^  it  became  necessaiy  to  place 
fte  pliiintiff  in  a  lunatic  asylum,  under  the  care  of  Dr.  Allen.  The  plaintiff's  malady 
pdded  partially  to  medical  treatment  and  quiet,  and  in  February,  1840,  Dr.  Allen  advised 
that  he  should  return  to  London  for  a  short  time  by  way  of  triaL  He  was  accordingly 
broQght  to  town  by  one  of  the  defendants,  and  with  whom  he  resided  for  about  amoath» 

(«)  Repwtei  Vjr  R.  G»  Wblvob]>,  Esq.,  BarriSt«r*«t-UKir. 
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and  during  part  of  that  time  the  plaintiff  was  rational  and  collected,  and  was  consulted 
upon  the  conduct  of  his  business. 

The  improvement  in  the  plaintiff's  state  of  health,  however,  did  not  continue,  and  it 
became  necessary,  on  the  7th  of  March,  1840,  to  replace  him  under  the  care  of  Dr. 
Allen,  where  he  continued  till  July,  1841. 

The  defendants,  in  the  meantime,  proceeded  to  complete  the  arrangements  with  the 
plaintiff's  creditors,  and  from  time  to  time  communicated  to  the  plaintiff  the  progress 
of  their  measures.  The  creditors  ultimately  agreed  to  release  their  claims  on  receiving 
portions  of  the  stock  of  wine,  and  upon  the  defendants  entering  into  their  own  personal 
Becurity  for  payment  of  8s.  in  the  pound  upon  the  plaintiff's  debts.  On  the  14th  of 
May,  before  the  arrangements  had  been  completed,  statements  of  the  plaintiff's  afiain^ 
vid  of  the  proposition  intended  to  be  carried  out,  were  given  to  Dr.  Allen,  in  order  that 
they  might  be  communicated  to  the  plaintiff,  and  such  statements  were  accordingly- 
communicated. 

On  the  14th  of  May  deeds  were  prepared  for  the  purpose  of  carrying  into  effect  the 
proposed  arrangements,  and  on  the  1st  of  July,  1840,  notice  of  the  intended  execution 
of  those  deeds  was  given  to  Dr.  AUen.  On  the  4th  of  July  the  defendants  attended 
€bc  plaintiff,  who  was  still  in  the  lunatic  asylum,  with  the  deeds  for  his  execution ;  and 
the  defendants  being  assured  by  Dr.  Allen  that  the  plaintiff  was,  in  fact,  in  a  rational 
«nd  competent  state  of  mind  to  execute  the  deeds,  carefully  read  over  the  deeds  to  him 
in  the  presence  of  Dr.  Allen  and  his  medical  assistant.  Some  alterations  were  also 
made  therein  at  the  suggestion  of  the  plaintiff.  The  answer  distinctly  stated  that  the 
plaintiff  understood  the  nature  and  effect  of  the  said  deeds,  that  he  was  fiilly  competent 
to  execute  them,  and  was  perfectly  willing  to  do  so.  That  the  plaintiff  accordingly  did 
execute  the  same  in  the  presence  of  the  two  defendants,  of  Dr.  Allen  and  his  assistant ; 
the  two  latter  attested  the  execution  of  the  deeds,  and  subscribed  a  certificate  as  fbl« 
lows,  viz. : 

"  We  hereby  certify  that  the  deed  of  assignment,  bearing  date  20th  day  of  May  last, 
was  read  over  to  Mr.  Selby  in  our  presence,  he  at  the  same  time  inspectinsr  the  deed 
of  release  of  the  same  date.  And  we  further  certify  that  he  fully  understood  the  nature 
and  effect  of  both  instruments,  and  was  perfectly  willing  and  competent  to  execute 
them,  and  did  so  in  our  presence.     As  witness  our  hands  this  4th  day  of  July,  1840." 

It  was  admitted  that  the  plaintiff  was  under  actual  personal  restraint  at  the  very 
time  he  was  called  upon  to  execute  the  deeds.  The  first  of  these  deeds  was  a  deed 
of  composition  between  the  plaintiff  and  his  creditors,  whereby  the  latter  accepted  stock 
and  promissory  notes  of  defendants  by  was  of  composition  for  their  debts. 

By  the  second  deed,  the  plaintiff  assigned  the  whole  of  his  property  to  the  defendants 
upon  trusts  to  deliver  to  the  creditors  the  stock  agreed  upon,  and  then  to  indemnify  the 
defendants  from  all  liability  under  the  composition  deed,  and  to  pay  the  residue  to  the 
plaintiff. 

The  defendants  further  stated  that  they  proceeded  to  carry  the  arrangement  into 
execution,  that  they  made  the  necessary  advances  to  satisfy  the  creditors,  and  that  in 
this  respect  and  in  respect  of  their  own  debts,  a  considerable  sum  became  due,  which  was 
still  owing  to  them. 

On  29Ui  of  July,  1841,  the  plaintiff  was  discharged  from  the  lunatic  asylum,  and  a 
disagreement  having  taken  place  between  him  and  the  defendants,  in  consequence  of  the 
latter  refusing  for  the  present  to  permit  the  plaintiff  to  interfere  in  the  business  until 
the  matter  had  been  more  settled,  the  plaintiff  filed  his  bill,  insisting  on  the  total  in- 
validity of  the  deeds  in  question,  and  praying  a  declaration  that  the  deeds  so  executed 
by  the  plaintiff  while  under  confinement  for  unsoundness  of  mind  were  void  and  in* 
valid,  and  that  they  might  be  set  aside,  and  that  the  defendants  might  account  and 
answer  for  their  wilful  default  in  alleged  mismanagement  of  the  plaintiff's  assets. 

The  bill  did  not  allege  any  fraud  or  contrivance  on  the  part  of  the  defendants,  or 
that  they  were  in  any  vray  actuated  by  considerations  of  personal  benefit.  Neither  did 
it  contain  any  allegation  that  the  arrangement  was  injurious  to  the  plaintiff. 

The  bill  likewise  alleged,  *'  That  at  the  time  of  the  execution  of  the  deed,  tiie 
plaintiff  had  his  arms  confined,  and  so  fettered,  as  to  be  unable  to  do  any  injury  to  him- 
self or  others,  and  just  before  being  taken  into  the  room  where  the  defendants  were,  his 
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right  arm  ivaa  unfettered,  but  one  or  more  keepers  were,  at  the  time  aforesaid,  iit 
attendance ;  that  in  this  condition  he  was  requested  to  read  the  said  deeds,  which  he 
accordingly  read,  but  he  had  no  certain  recollection  of  the  effect  thereof,  except  that  he 
understood  that  the  object  of  the  said  deeds  was  to  enable  the  said  defendants,  Andrew 
Jackson  and  John  Reid  Jackson,  to  manage  the  plaintiff's  affJEurs,  and  to  carry  on  his 
business  of  a  wine  and  spirit  merchant  during  the  continuance  of  his  said  malady;  or, 
if  thought  requisite,  to  wind  up  (he  said  business  and  to  settle  all  claims  and  denmnds 
in  respect  of  the  same  upon  or  against  the  plaintiff.  That  the  plaintiff  read  over  the 
said  deeds  in  the  presence  of  the  said  defendants,  and  Drs.  Allen,  Thomas  Appleton 
NowelU  and  Preston,  and  suggested  some  alterations  therein  (but  what  the  nature  of 
such  alterations  was,  the  plaintiff  was  wholly  unable  to  recollect),  and  that  the  same  were 
or  was  altered  according  to  his  said  suggestions ;  and  that,  as  so  altered,  he  was  re- 
quested to  execute  the  same.  That  the  plaintiff,  being  under  the  impression  and  under- 
standing that  the  said  deeds  were  intended  only  for  the  objects  and  purposes  last  therein- 
before in  that  behalf  mentioned,  consented  to  execute  the  said  deeds,  and  he  accordingly 
did  execute  the  same,  on  or  about  the  said  dOth  day  of  June,  1840 ;  and  that  immediately 
after  the  said  deeds  were  executed  by  him,  and  on  his  removal  to  his  own  apartment,  the 
«ud  restrainte  or  fetters  were  replaced  upon  his  right  hand."  On  these  allegations  and 
upon  the  allegation  of  mismanagement  of  the  business  by  the  defendants^  which,  how- 
ever, they  expressly  denied,  the  plaintiff  rested  his  case. 

With  respect  to  the  fetters,  the  answer  stated  that  the  plaintiff,  during  his  confine- 
ment in  Dr.  Allen's  establishment,  had  been  subject  to  violent  paroxysms,  and  evinced 
a  tendency  to  self-injury  and  violence,  and  that  the  defendants  had  been  informed  and 
▼eiily  believed  that  the  plaintiff  at  his  intervals  of  reason  had  the  impression  of  such 
affliction,  and  did  occasionally,  fearing  a  sudden  return  thereof,  request  his  arms  or 
hands  to  be  secured.  The  defendants  also  said  they  believed  that  at  the  time  they 
visited  him  with  the  deeds,  "  the  plaintiff,  under  the  circumstances  thereinbefore  ap- 
pearing, had,  as  the  defendants  best  recollected  and  believed,  his  left  arm  partially  con- 
fined by  a  Imthem  belt,  but  that  he  had  not  otherwise  his  arm  so  confined  and  fettered 
as  to  be  unable  to  do  any  injury  to  himself  and  others."  They  said  they  were  in- 
formed and  believed  that  it  had  been,  as  thereinbefore  appeared,  the  plaintiff's  custom 
occasionally  to  have  his  arms  confined ;  that  from  the  circumstances  aforesaid  they 
entertained  no  doubts,  though  they  could  not  state  the  same  of  their  own  knowledge, 
that  the  plaintiff  had  at  his  own  request,  on  the  day  in  the  bill  mentioned,  before  tiie 
plaintiff  went  into  the  room  where  the  defendant  J.  Jackson  was  with  the  deeds,  his 
left  arm  confined  in  manner  before  mentioned.  They  said  they  believed  that  at  such 
time  there  was  not  the  slightest  occasion  for  any  such  restraint  or  precaution. 

It  appeared  from  the  answer,  that,  on  the  same  day  on  which  these  deeds  were  exe- 
cuted, the  plaintiff  executed  an  indenture  for  the  apprenticeship  of  his  son. 

The  Master  of  the  Rolls  had  dismissed  the  bill,  and  from  that  decision  the  plaintiff 
j^pealed. 

The  plaintiff  in  person. — He  had  occupied  three  previous  days  in  his  opening 
address :  he  insisted  on  the  absolute  invalidity  of  the  deeds,  as  having  been  executed 
mider  duress.  During  his  address,  the  Lord  Chancellor  frequently  drew  his  atten- 
tion to  the  fact,  that  as  he  had  not  replied  to  the  answer,  and  diat  the  defendant! 
therefore  not  having  had  an  opportunity  of  going  into  evidence,  their  answer  muat 
be  taken  as  true. 

Romilly  and  Rogers,  for  the  defendants,  were  stopped  by  his  lordship. 

Judgment. 

The  LORD  GHANCELLOR.^The  prayer  of  the  bill  is  to  set  aside  the  two  deedt;^ 
dated  the  20th  of  May,  1840,  as  having  been  executed  under  duress,  and  for  other 
purposes ;  but  if  the  deeds  are  properly  executed,  all  the  rest  fails.  The  simple  issue 
is,  whether  the  deeds  were  properly  obtained ;  and  if  they  were  so  obtained,  all  the 
rest  of  the.  relief  sought,  being  merely  consequential,  must  be  refused.  In  con- 
sidering the  form  of  the  record,  I  find  a  bill  and  an  answer  not  replied  to,  ana 
the  defendants  therefore  were  precluded  from  going  into  evidence.  The  statements 
of  the  answer  must,  in  this  state  of  the  record,  be  taken  to  be  true,  unless  they 
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appear  to  be  improbable  or  contradictory.  The  deeds  may  be  invalid,  because  ex- 
ecuted while  the  plaintiff  was  under  coercion  and  duress,  or  because  he  was  in  such  a 
state  of  mind  as  not  to  know  the  effect  of  such  execution.  First,  then,  as  to  coercion  ; 
much  reliance  was  placed  by  the  plaintiff  on  the  fact  that  he  was  in  confinement  in  a 
lunatic  asylum,  that  his  person  was  restrained,  and  that  fetters  were  taken  off  one 
hand  to  enable  him  to  sign  the  deed,  that  two  keepers,  the  master  of  the  establish- 
menl,  and  the  medical  man,  were  present,  but  the  answer  states,  that  the  plaintiff  was 
himself  afraid  that  he  might  in  a  paroxysm  of  disease  commit  some  violence  on  himself 
or  others,  and  that  he  was  restrained  by  his  own  expressed  desire.  Having  been  con- 
fined under  such  circumstances,  it  is  not  alleged  that  he  signed  the  deeds  under  nnj 
restraint ;  and  to  state  that  he  signed  them  under  a  misapprehension  is  inconsistent 
with  coercion.  In  their  answer  the  defendants  swear  that  there  was  no  coercion.  I 
have  fedth  in  the  answer,  and  upon  that  part  of  the  case  there  is  no  ground  for  setting 
aside  the  deeds. 

Then,  if  the  execution  was  not  obtained  under  coercion,  was  the  plaintiff  in  such  a 
Btate  of  mind  as  to  bind  himself?  There  is  no  allegation  in  the  bill  that  he  was  insane, 
and  the  pldntiff  has  stated  with  great  fidmess,  that  such  a  statement  was  originally  in 
tiie  draft,  but  that  he  ordered  it  to  be  struck  out.  The  answer  distinctly  states,  that 
he  understood  the  purport  of  the  deeds,  diat  he  looked  them  through  carefidly,  and 
suggested  and  made  some  alterations.  When  he  had  thus  inspected  them,  his 
execution  was  attested  by  Drs.  Allen  and  Newall,  and  another  medical  man.  They 
certified  that  the  deeds  had  been  read  over  to  the  plaintiff,  that  he  understood  the  con- 
tents, and  had  signed  the  same  willingly.  Thus,  there  is  no  allegation  or  charge  of 
incapacity  in  the  bill ;  while  there  are  express  statements  by  parties  present  tha^  he 
was  well  aware  of  what  he  was  doing,  and  the  defendants  swear  in  their  answer  that 
he  executed  the  deeds  deliberately.  The  second  ground  of  objection  to  the  deeds,  then» 
is  not  made  out.  For  several  months  after  the  plaintiff's  liberation,  he  did  not  com- 
plain that  he  had  executed  these  instruments  while  under  duress,  or  while  insane ;  but 
when  he  was  disposed  to  interfere  in  the  business  more  than  was  for  his  own  interest, 
he  said,  "the  deeds  ought  to  be  altered."  Under  such  circumstances,  it  is  not 
possible  to  impeach  the  deeds ;  and  when  it  is  considered  that  the  relations  of  the 
plaintiff  had  undertaken  to  manage  Ids  afiairs,  that  they  became  personally  responsible 
for  pa3rment  of  the  composition  of  8s.  in  the  pound  to  tiie  plaintiff's  creditors,  and  that 
no  possible  motive  could  be  attributed  to  them  for  taking  the  course  they  had  done, 
save  that  they  considered  it  to  be  for  the  benefit  of  Mr.  Selby  and  his  family,  I  do 
not  see  how  I  can  do  otherwise  than  diamiiw  the  appeal. 

The  defendants  did  not  ask  for  costs. 

ne  decision  of  the  Master  of  the  Rolls  affirmed. 

NoTB.— The  Matter  of  the  Rolls,  in  glTiog  judgment  below,  said—'*  That  the  defendants  were  only 
trostees  for  Mr.  Selby,  and  were  accountable  to  him  for  the  surplus,  after  indemnifyiog  themselves ;  ha 
had,  therefore,  a  dear  right  to  call  them,  and  keep  them  closely  to  account.  He  had  the  surplus  interest^ 
they  had  the  interest  to  indemnify  themsdves ;  lie  had,  therefore,  a  right  to  call  upon  them  to  account,  bat 
.  they,  in  the  meantime,  had  the  z(ght  to  control  and  manage  the  property,  for  their  interest  and  indeooity, 
provided  they  did  it  in  sudi  a  way  as  was  consistent  with  his  ultimate  interest.  If  they  failed  in  that 
TCspeet,  Mr.  Selby  had  a  perfect  right  to  call  them  to  aoeonat,  and  might  have  filed  a  bill,  not  like  this 
bill  to  set  aside  the  deeds,  but  a  biU  stating  that  these  gentlemen,  who,  subject  to  their  right  to  indemnity, 
were  trustees  for  him,  were  not  carrying  on  the  business  in  a  proper  manner,  and  desiri^  the  assists neo 
and  control  of  the  Court  to  compd  them  to  do  so.  If  he  sustained  his  case  by  evidence,  tiiis  Court  would 
necessarily  have  interfered  for  his  protection,  and  would  not  have  permitted  the  trustees,  because  they  had 
a  personal  interest  for  their  own  indemnity,  to  carry  it  on  in  such  a  way  as  would  be  iigorious  to  their 
cet/ttt  qut  trust. 

**  There  is  no  such  relief  sought  by  this  bill ;  the  sole  olisJect  aimed  at  by  it  is,  to  set  aside  the  deeds,  and 
to  leave  these  gentlemen  without  any  protection  at  all  for  the  advances  they  have  made,  or  even  for  the 
payment  of  the  composition  on  thdr  own  respective  debts.*'— Jon.  28f  A,  1843. 
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November  16,  1842,  and  December  19,  1843. 

Catob  v.  Croydon  Canal  Company. (a) 

Vendor  andpMreAamr--Lieit~SMuU«(fHmitalion$^BgtiUabhaMns^  under  load 

Act  qf  PmrhaimeiU—Award  under  Indoeure  Act-~Partie»^Pleadinff, 
Under  ike  powert  ef  eeeerel  JUte  qfParUmnemi  a  canal  company  wc»  amthorized  to  eoniract  with 
CMjf  pcreomcfoT  ikepurekauofang  conmcn  or  vhuU  lend,  end,  in  eaee  the  vendor  ehould  be  unable 
to  make  out  a  good  title  to  the  land  so  contracted  to  be  eold  to  the  company,  to  invest  the  purchase 
money,  or  pay  it  into  the  Court  qf  Chancery  for  the  benefit  qf  the  persons  interested.  In  1812 
the  eon^Hmy  contracted  for  a  piece  qfland,  but  a  con^lete  title  to  it  conid  not  then  be  made  out  / 
and  although  the  eofi^^any  entered  Mo  possession  ^  the  land,  the  purchase  money  was  never  paid 
srimaeted.  in  ISl^  the  vendor  assignsdaU  his  nUarsst  to  another  person,  Jn  IS37  the  conums- 
doner,  mnder  an  Inelosure  Aet^  awarded  the  land  in  question  to  the  assignee  (^  the  original  vendor 
and  four  other  persons  in  certain  proportions.  T%e  company,  soon  qfter  entering  into  the  contract, 
had  become  insolvent,  and  continued  in  that  condition  until  1836,  when  their  property  waspmr» 
chased  by  a  railway  company,  under  an  Act  qf  Parliament  passed  for  that  purpose,  which  directed 
thai  the  purchase  money  should  be  e^phed  in  paymeni  qf  the  UeMHties  and  debts  qf  the  canal 
company.  The  assignee  ^  the  vendof^s  interest  in  the  land  soldJUed  a  bill  in  1837  against  the 
canal  company^  and  the  four  other  persons  interested  in  the  land  awarded  i  and  it  was  held,  that  the 
canal  con^pany  were  trustees  for  the  original  vendor  and  his  assigns,  and  that  he  was  not  barred 
by  It^se  qf  time.  It  was  likewise  held,  that  the  vendor  having  been  possessed  qf,  and  hearing 
assigned,  only  an  equitable  interest  in  the  land,  was  not  a  necessary  party  to  the  suit. 

THE  Croydon  Canal  Company  was  incorix>rated  by  an  Act  of  Parliament,  41  Geo.  3,  c. 
12  7,  for  the  purpose  of  maiking  and  maintaining  a  navigable  canal  from  Croydon  into 
the  Grand  Surrey  Canal,  at  Deptford.  The  company  had  powers  to  purchase  and  take 
possession  of  lands  required  for  the  purposes  of  the  undertaking.  Commissioners  were 
i^pointed  for  settling  all  differences  which  might  arise  between  the  company  and  the 
owners  of  land  taken  for  the  canal ;  and  it  was  directed  that  when  a  good  title  to  any 
land  purchased  could  not  be  made  to  the  company's  satisfaction,  particular  methods  of 
investing  the  purchase  money  for  the  benefit  of  those  interested  should  be  adopted. 
By  the  30th  section  of  the  Act,  it  was  provided  that,  in  all  cases  where,  m  making 
canal  aqueducts,  or  roads  thereto,  the  company  should  have  occasion  to  cut  through^ 
take,  or  use,  any  part  of  any  commons  or  waste  lands,  except  in  the  parish  of  Croydon^ 
the  conveyance  thereof  to  die  company,  by  the  lord  or  lords,  lady  or  ladies,  of  the 
manor  or  manors  in  which  the  same  might  be  situated,  should  be  a  good  and  sufficient 
conveyance,  without  the  commissioners  or  any  other  parties  joining  therein ;  and  it  was 
directed  that  the  commissioners  should  ascertain  what  proportion  of  the  purchase  money 
ought  be  due  to  the  lord  or  lady  of  the  manor,  for  his  or  her  interest  in  such  lands,  and 
that  such  proportion  should  be  paid  accordingly,  and  that  the  residue  of  the  purchase 
inoney  should  be  paid  to  the  overseers  of  the  poor  of  the  parish,  to  be  by  them  applied 
in  aid  of  the  poor  rates. 

The  company,  on  the  31st  of  July,  1802,  set  out  nine  acres  and  thirty  perches  of 
oninclosed  land,  part  of  Penge  Common,  in  the  parish  of  Battersea,  for  the  purpose 
of  making  a  portion  of  the  canal;  and  that  land  was  claimed  by  Mr.  Morgan.  The 
land  was  taken  possession  of  by  the  company,  and  used  by  them  in  the  progress  of 
tbeir  works,  but  no  purchase  money  was  paid  for  it.  It  then  appeared  that  there  was 
no  lord  of  the  manor,  or  other  person  contemplated  by  the  Act  as  the  conveying  parties 
of  common  land,  who  had  any  interest  in  Penge  Common.  With  a  view  to  remove  this 
snd  similar  difficulties  in  other  cases,  a  new  Act  of  Parliament  was  obtained ;  and  thereby 
the  30th  section  of  the  former  Act  was  repealed,  and  the  48  Geo.  3,  c.  18,  was  enacted, 
by  which  it  was  declared  that  when  and  so  often  as  it  should  be  necessary  or  expedient, 
fcff  the  purpose  of  making  the  canal,  to  take  or  make  use  of  any  common  or  waste  ground, 
and  also  when  and  as  often  as  any  common  or  waste  ground  should  have  been  already 
taken,  but  not  paid  for,  the  committee  of  the  company  should  give  notice  in  the  manner 
therein  pointed  out  (viz.  by  affixing  copies  in  certain  public  places,  and  by  leaving  a 

(a)  Reported  by  R.  O.  Wslfobd,  Esq.,  Baniitasat-knr* 
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copy  at  the  house  of  the  lord  of  the  manor),  for  sammoning  a  meeting  of  the  commis- 
sioners of  such  land,  for  the  purpose  of  settling  and  determining  the  purchase  money, 
annual  rent,  or  satisfection  to  he  paid,  given,  or  made,  for  such  common  or  waste  land  ; 
and  in  case  any  person  ivho  might  agree  with  the  canal  company  for  the  sale  of  any 
lands  should  not  he  ahle  to  make  a  good  title  to  the  satisfaction  of  the  committee  of  the 
canal  company,  or  any  five  of  them,  or  in  case  any  person  to  whom  any  purchase  money 
might  he  awarded  could  not  he  found,  or  if  the  person  or  persons  entitled  to  such 
lands  should  not  he  known  or  discovered,  then  it  would  he  lawful  for  the  committee,  or 
any  five  of  them,  to  direct  the  purchase  money  to  he  paid  into  the  Court  of  Chancery^ 
to  the  credit  of  the  parties  interested,  subject  to  the  order  of  the  Court. 

On  the  7th  of  Apnl,  1812,  the  committee  of  the  canal  company  gave  the  requisite 
notices  of  their  having  taken  and  made  use  of  the  piece  of  land  on  Penge  Common  for 
the  purpose  of  the  cimal,  and  of  their  intention  to  summon  a  meeting  to  settle  the 
amount  of  the  purchase  money.  This  notice  was  posted  at  the  ordinary  public  places, 
and  a  copy  of  the  notice  was  left  at  the  house  of  John  Scott,  Esq.,  then  the  owner  of 
Penge  Place,  and  the  reputed  lord  of  the  manor,  and  who  claimed  to  be  owner  of  the 
soil  of  the  common,  and  of  the  trees  growing  thereon,  under  a  conveyances  from 
Morgan. 

In  pursuance  of  this  notice,  six  of  the  commissioners  met,  and  made  an  award,  dated 
the  29th  of  April,  1812,  whereby  they  awarded  that  the  company  should  pay,  for  the 
absolute  purchase  of  the  nine  acres  and  thirty  perches  of  common  land  so  taken  and 
used  by  Uiem,  the  sum  of  620/.  5s. ;  and  also  the  further  sum  of  181/.  5s.  for  compen- 
aation  for  damages  done  to  another  piece  of  land,  containing  one  acre,  three  roods,  and 
twenty-four  perches,  with  interest  upon  both  sums,  after  the  rate  of  51,  per  cent,  per 
annum,  from  the  dlst  of  July,  1802  ;  and  they  also  awarded  to  Mr.  Scott  two  sums  of 
33/.  12s.  and  83/.  lis.  6d.,  in  respect  of  some  drains  and  trees,  with  interest. 

By  articles  of  agreement,  dated  the  22nd  of  May,  1813,  and  made  between  the  said 
John  Scott,  of  the  first  part ;  Joseph  Cator,  since  deceased,  of  the  second  part;  and  John 
Cator,  the  plaintiff  in  the  present  suit,  of  the  third  part,  reciting  that  John  Cator  had 
contracted  with  Scott  for  the  purchase  of  Penge  Place  and  the  soil  of  Penge  Common,, 
and  the  trees  growing  thereon,  at  the  price  of  35,000/, ;  and  that  the  purchase  was 
made  out  of  trust  money,  in  respect  of  trusts,  under  which  John  Cator  would  become 
tenant  for  life  of  the  hereditaments ;  and  that  it  would  be  for  the  convenience  of  the 
owner  or  occupier  of  the  hereditaments,  that  the  several  articles,  matters,  and  things 
thereinafter  mentioned  should  be  included  in  such  purchase,  but  it  was  apprehended 
that  the  same  could  not  be  purchased  out  of  the  trust  funds,  and  that  John  Cator  had 
agreed  to  purchase  them  out  of  his  own  proper  moneys ;  and  the  said  John  Scott  agreed 
to  sell,  and  the  said  John  Cator  agreed  to  purchase,  at  the  sum  of  500/.,  amongst  other 
things,  all  and  every  sum  and  sums  of  money,  and  the  interest  thereof,  to  which  John 
Scott  was  entitled,  under  or  by  virtue  of  the  award  of  the  29th  of  April,  1812 ;  whidi 
sum  of  500/.  was  accordingly  paid  to  Scott  by  John  Cator. 

In  1827,  an  Act  of  Parliament,  7  &  8  Geo.  4,  c.  35,  passed  for  inclosing  Penge 
Common,  which  Act,  after  reciting  that  Lord  Spencer,  from  whom  Scott's  luid  was 
originally  purchased,  claimed  to  be  lord  of  the  manor  of  Battersea  and  Wandsworth, 
and  as  such,  to  be  entitled  to  the  soil  of  Penge  Common ;  and  also  reciting  that  the 
plaintiff  and  other  persons  therein  named  claimed  to  be  owners  and  proprietors  of 
messuages  and  inclosed  lands  in  the  hamlet  of  Penge,  and  of  common  lands  on  Penge 
Common ;  and  also  that  the  copyholders  of  the  manor  of  Battersea  and  Wandsworth* 
and  the  freeholders  and  inhabitants  of  Battersea,  claimed  rights  of  common ;  gave 
power  to  Mr.  Peyton,  the  commissioner  appointed  by  the  Act,  after  making  provision 
for  tithes,  to  allot  to  the  lord  of  the  manor  of  Battersea  and  Wandsworth,  in  case  he 
should  establish  his  claim  to  the  soil  of  Penge  Common,  one-sixteenth  of  the  lands  of 
such  common,  as  a  compensation  for  his  rights  of  soil ;  and  to  divide  out  and  allot  the 
residue  of  the  lands  to  the  several  owners,  lessees,  and  other  persons  interested  therein, 
in  proportion  to  their  respective  lands,  common  rights,  and  all  other  rights  whatsoever. 
Mr.  Peyton,  by  his  award,  dated  the  10th  February,  1837,  determined  against*  the 
lord  of  the  manor  of  Battersea,  and  after  setting  out  certain  lands  in  Ueu  of  tithes,  &c« 
be  allotted  and  divided  all  the  residue  of  the  land  to  and  amongst  the  plaintiffs  and  the 
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defendants,  Edward  Richard  Adams,  William  Booth,  William  Wilson,  and  Richard 
Fox,  as  the  cmly  persons  interested  in  the  said  commonable  lands,  in  respect  of  their 
xespectiTe  lands,  common  rights,  and  all  other  rights  whatsoever.  In  May,  1822,  the 
caiml  company  paid  to  Gator,  as  assignee  of  Scott,  the  sums  33/.  12s.  and  83/.  1  Is.  6d., 
awarded  to  lum  in  respect  of  the  trees  and  drains ;  they  never  paid  or  tendered  to  him 
or  any  other  person  the  sums  of  620/.  5s.  and  181/.  58.,  or  either  cf  them,  and  after- 
wards became  insolvent.  In  1835,  an  Act  of  Ftoliament  was  passed  for  making  a 
railway  firom  Croydon  to  the  London  and  Greenwich  Railway,  by  which,  after  reciting 
the  several  Acts  relating  to  the  Croydon  Canal  Company,  the  London  and  Croydon 
Railway  Company  was  empowered  and  required  to  purchase,  with  certain  exceptions, 
the  whole  site  of  the  canal  and  all  the  property  of  ^e  canal  company,  and  to  pay  the 
purchase  money  into  the  Bank  of  England,  to  the  credit  of  five  persons  to  be  named 
by  the  committee  of  the  Croydon  Canal  Company ;  and  it  was  thereby  also  enacted  that 
such  purchase  money  so  to  be  paid  to  the  said  five  persons,  "  and  also  every  or  any 
other  moneys  belonging  to,  or  to  belong  to  the  said  Croydon  Canal  Company,  should 
bom  time  to  time  be  pud  and  applied,  under  the  directions  of  the  committee  for  the 
time  being  of  the  said  canal  company,  in  or  towards  the  observing,  performing,  paying, 
answering,  and  satisfying  of  all  mortgage  and  other  debts,  contracts,  engagements, 
damages  and  expenses,  and  all  other  diums,  demands,  and  liabilities  whatsoever,  to 
which  the  said  canal  company  were  or  might  be  liable."  And  after  payment  and  satis- 
£Eu:tion  of  all  such  debts  and  liabilities,  it  was  declared  that  the  said  Croydon  Canal 
Company  should  be  dissolved  and  cease  to  be  a  body  corporate. 

On  the  27th  of  July,  1836,  the  London  and  Croydon  Railway  Company  pud  the  sum 
of  40,250/.,  bebg  the  purchase  money  of  the  site  of  the  canal,  and  the  lands,  buildings, 
and  works  thereto  appertaining,  into  the  Bank  of  England,  in  the  names  and  to  the 
credit  of  Messrs.  W.  and  J.  Masterman,  bankers,  John  Woolley,  Joseph  Smith,  and 
Francis  Stedman,  being  the  five  persons  named  for  that  purpose  by  the  committee  of 
the  Croydon  Canal  Company  under  the  provisions  of  the  Act  of  Parliament. 

The  bill  was  filed  by  John  Cator,  as  tenant  for  life,  and  Albemarle  Cator,  as  first 
tenant  in  tail  under  the  trusts  referred  to  in  the  agreement  of  the  22nd  of  May,  1813  ; 
and  by  Bertie  Cornelius  Cator  and  John  Foakes,  trustees  under  the  settiement,  against 
the  company  of  propietors  of  the  Croydon  Canal,  Messrs.  Masterman  and  the  other 
nominees,  holders  of  the  40,250/.,  and  the  beforementioned  defendants,  Adams,  Booth* 
Wilson,  and  Fox,  as  the  other  proprietors  of  the  commonable  lands.  The  plaintiffs, 
by  their  bill,  after  stating  the  foregoing  facts,  alleged,  that  the  two  sums  of  620/.  5s. 
and  181/.  5s.,  making  together  801/.  10s.  were  still  remaining  due  and  owing 
£rom  the  Croydon  Canal  Company,  in  respect  of  the  said  pieces  of  land,  portions 
of  Penge  Common,  so  taken  and  damaged  by  the  said  company,  together  with 
interest  thereon,  from  the  30th  of  July,  1802,  after  the  rate  of  5/.  per  cent,  per 
annum ;  and  that  the  plaintifi^s  were  entitled  to  a  part  of  the  said  sum  of 
801/.  lOs.  and  interest,  in  the  proportion  which  their  interest  in  Penge  Common  bore 
to  the  interests  of  the  defendants,  Adams,  Booth,  Wilson,  and  Fox.  And  the  bill, 
amongst  other  things,  charged  that  the  plaintifi^s  had  been  in  treaty  with  the  canal 
company  for  the  payment  of  this  money  ever  since  the  making  of  the  award ;  and 
that  though  the  canal  company  at  one  time  denied  the  plaintiff's  title,  they  never 
denied  that  the  money  was  due,  but,  on  the  contrary,  they  had  expressly  declared  that  the 
money  had  not  been  paid.  The  bOl  prayed,  that  the  canal  company,  or  the  defendants, 
Mastermans,  Woolley,  Smith,  and  Stedman,  might  be  decreed  to  pay  the  said  sum  of 
801/.  10s.,  with  interest  thereon,  from  the  31st  day  of  July,  1802,  down  to  the  time  of 
such  payment,  out  of  the  sum  standing  in  their  names,  for  the  purposes  of  the  said 
canal  company,  either  to  the  commissioner  under  the  Indosure  Act,  or  into  the  bank, 
for  the  benefit  of  the  plaintiffs  and  defendants  interested  in  the  allotments ;  and  that 
the  rights  of  the  parties  in  the  said  sum  of  801/.  10s.  and  interest  might  be  ascertained, 
and  that  the  amount  due  to  them  respectively  might  be  paid.  And  that  the  Canal 
Company  and  the  other  defendants,  their  nominees,  might  be  restrained  from  applying 
or  paying  any  part  of  the  40,250/.,  except  under  the  direction  of  the  Court. 

The  canal  company,  by  their  answer,  admitted  that  no  part  of  the  sums  of  620/.  5b. 
«ad  181/.  5s.,  or  the  interest  thereon,  had  ever  been  paid,  tendered,  or  secured  by 
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^them,  inasmuch  as  neither  Scott,  or  any  other  person,  had  ever  made  any  title  to  the 
piece  of  ground  so  taken  by  the  company,  or  to  the  moneys  awarded  in  respect  thereof. 
They  also  insisted  that  the  claim  of  the  plainlifis  was  barred  by  lapse  of  time,  and 
that  the  suit  was  defective  for  want  of  parties.  The  defendants.  Smith  and  Stedman, 
insisted  that  they  and  the  other  nominees  of  the  40,250/.  were  only  treasurers  thereof, 
and  that  they  were  bound  to  obey  the  orders  of  the  committee  of  the  canal  company 
respecting  it,  and  that  they  had  therefore  no  power  to  comply  with  the  applications  of 
the  plaintiffs,  or  to  pay  them  the  sum  in  question  in  the  suit ;  and  they  submitted  that 
they  should  not  have  been  made  parties  to  the  suit.  The  defendants,  Messrs.  Master- 
man  and  WooUey,  submitted  to  act  as  the  Court  should  direct. 

The  plaintifis  gave  in  evidence  their  tide  under  Scott,  the  payment  to  Scott  of  the 
500/.,  and  the  admissions  made  by  the  canal  company  as  to  the  title. 

In  1841  the  cause  was  heard  in  the  Equity  Court  of  Exchequer,  before  Baron  Alder- 
Bon,  who  held  that  the  plaintiffs  were  entitied  to  the  relief  sought  by  their  bill. 
(4  Young  &  Collyer,  405.)     From  that  decision  the  canal  company  appealed. 

The  appeal  was  argued  by  Stuart  and  Willcock,  for  the  plaintifis  ;  Pigott,  for  Master- 
mans  and  WooUey;  and  Simpkinson  and  Chandless,  for  the  defendants,  the  canal  com- 
pany, and  Smith  and  Stedman  ;  and  during  the  argument  these  cases  were  cited  :— Po/- 
hxfen  V.  Moore(Z  Atkyns,  272) ;  (a)  Hughes  v.  Kearney  (1  Scholes  &  Lefroy,  132)  ;  (6) 


(a)  Fe6. 1745.  PoOtarfen  v.  Moort  (t  Atkyns, 273). 
—Mr.  Thomas  Moore,  in  his  lifetime,  agreed  to  pur- 
chase of  the  plaintiff  an  estate  in  Somersetshire  for 
1,3601.,  but  died  before  be  had  paid  the  whole  pur. 
dhase  money.  Moore,  by  his  wiU,  alter  giving  a 
legacy  of  SOOi.  to  the  defendant,  his  sister,  devised 
the  estate  purchased,  and  all  his  personal  estate, 
to  John  Kemp,  and  made  him  executor.  John 
Kemp  committed  a  devcfloetf  of  the  pettosBl  estate, 
and  died,  and  the  purchased  estate  descended  on 
Boyle  Kemp,  his  son. 

Mr.  Pollezfen  brought  a  Mil  againit  the  real  and 
personal  estate  of  Moore  and  Kemp,  to  be  paid  the 
remainder  of  the  purchase  money. 

Mrs.  Moore,  the  sister,  and  legatee  of  the  testa- 
tor, brought  her  cross  bin,  and  prayed  that  If  the 
remainder  of  the  purchase  money  should  be  paid  to 
Mr.  Pollezfen  out  of  the  estate  of  Moore  and  Kemp, 
that  she  might  stand  in  his  place,  and  be  considered 
as  liaTiDg  a  lien  upon  the  purchased  estate  for  her 
kncyofSOO/. 

Lord  Chancellor  Hardwick,  in  giving  judgment, 
■aid,  tliat  from  the  time  of  the  agreement  for  the 
purchase,  Thomas  Moore  was  a  trustee  as  to  Ike 
noney  for  the  vendor;  but  this  rule  is  confined 
merely  to  the  vendor  and  vendee,  and  will  not  ex- 
tend to  a  third  person. 

His  lordship,  to  give  the  legatee  a  ehanoe  of  beiuff 
paid  her  lef^acy  out  of  the  personal  assets,  directed 
the  plaintiff  to  take  his  satisfaction  upon  the  pur- 
chased estate  fbr  the  remainder  of  ttie  pur^ase 


(h)  Hitghety.  Keameif  (HiL  Tenn,  1803, 1  Sche.  & 
Lef.  132.)— Byindenturesofleaseand  release,  Thomas 
Hughes  conveyed  thelandsof  Moortowninfise  toJohn 
Kearney,  the  fhther  of  defendant,  in  consideration 
of  3,0502.,  and  a  receipt  for  that  sum  was  executed 
on  the  back  of  the  conveyance ;  but  the  sum  of 
1,2452.  remaining  unpaid  at  the  time  of  executing  the 
deeds,  Kearney  signed  a  promissory  note  for  that 
sum  to  William  Knox,  as  a  trustee  for  Hughes ; 
and  there  being  debts  of  Hughes  affecting  the  lands, 
the  amount  of  which  was  not  ascertained,  it  was 
amed  that  the  note  should  remain  in  the  hands 
of  the  trustee  until  they  should  be  ascertained. 
From  that  time  to  the  year  1746,  Kearney  paid 
divers  sums,  and  there  then  remained  a  balance  due 
of  3312.  on  account  of  the  note.  In  December, 
1749,  Kearney  filed  a  bill  against  Hughes  and  Knox, 
praying  an  account  of  judgments  and  incum- 
brances affecting  the  lands,  that  they  should  aoeount 
with  him,  and  that  the  note  should  be  brought  in 


and  ghcn  up  to  Kearney,  he  paying  what  was  due 
thereon  (if  any  thing),  lliat  suit  was  protracted, 
firom  various  causes,  till  June,  1767,  when  there  wUs 
a  decree  to  account,  but  nothing  further  waa  done 
in  the  cause. 

Thomas  Hughes  died  in  May,  1769,  and  in  Feb- 
ruary, 1770,  the  present  bill  vras  filed  by  his  younger 
ehfkm,  the  principal  obieet  of  vrldeh  was,  to  make 
the  nurdiased  lan^  linble  to  a  sum  of  1,0002.,  part 
of  tne  marriage  portion  of  the  mother  of  the  plain- 
tifh ;  and  for  this  purpose  it  charged,  that  by  tlie 
marriage  settlenieiit  of  the  mother  (in  which  Kear- 
ney was  a  trustee)  Hughes  had  been  empowered  to 
lay  out  this  part  of  her  fortune  in  lands ;  that  he 
did  purchase  the  lands  of  Moortown  with  Uds 
money,  of  which  Kearney  had  notice,  who,  there- 
foie,  as  it  insisted,  took  the  lands  cum  onere. 
Notice  was,  however,  denied  by  Kearney,  and  the 
plaintifh  had  fedled  in  proving  this  part  of  thdr 
ease;  but  the  transaction  of  the  promissory  note, 
as  above  mentioned,  appeared  upon  the  pleadings, 
though  the  bill  did  not  pray  any  specific  relief  on 
that  ground.  Kearney,  the  purchaser,  answered  in 
1771 1  and  died  soon  after,  and  the  suit  was  revived 
against  his  heir  at  law,  the  present  defendant,  who 
answered  in  1772,  and  in  1789  the  suit  was  again 
revived. 

On  the  hearing,  Lord  Clare  directed  an  aooount 
of  the  principal  and  interest  due  on  the  foot  of  the 
purchase  money,  and  an  acconnt  of  the  personal 
estate  of  Kearney,  the  purchaser;  and  it  bemg 
reported  in  November,  1801,  that  there  waa  then 
due  for  principal  and  interest  the  sum  of  1,4092. 
lis.  7d.,  and  that  Kearney  had  left  no  personal 
estate,  and  the  cause  being  set  down  to  be  heard  on 
report  and  merita,  his  lordship,  on  the  31st  of  De- 
oeasber,  1801,  decreed  the  said  sum,  witb  interest, 
fix>m  the  date  of  the  report,  to  be  a  charge  upon, 
and  to  be  raised  out  of,  the  lands  of  Moortown. 

The  case  came  on  now  to  be  reheard,  and  Lord 
Chancellor  Bedesdale  decided  that  purchase  money 
unpaid  is,  primd facie,  a  lien  on  the  lands  sold ;  and 
if  a  security  is  taken  for  that  money,  it  lies  on  the 
vendee  to  shew  that  the  vendor  agreed  to  rest  on 
that  security,  and  to  discharge  the  lands.  His  lord- 
ship  also  decided  that  a  note  passed  by  a  vendee  to 
a  trustee  for  part  of  the  puichase  money,  out  of 
the  amount  of  which  incumbrances  then  not  ascer- 
tained were  to  be  satisfied,  and  the  balance  only 
paid  to  the  vendor,  is  not  such  a  security  as  will 
diseharee  the  lien  on  tke  lands.  Hie  decreewa* 
affirmed,  with  costs. 
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Miukreth  v.  Smmms  (15  Vesey,  329)  ;  (a)  Wall  v,  Bnght,  (1  Jacob  &  Walker* 
494);(*)  Beck/ord  v.  fTo^  (17  Vca.  97) ;  (c)  Lorrf  S^  JbA»  v.  Broughtan 
(9  Simons,  219).  ((Q 

Judgment.— Bee.  19,  1843. 

The  LORD  CHANCELLOR.^-This  was  an  appeal  from  tbe  equity  side  of  the 
Court  of  Exchequer.  The  fincts  of  the  case  are  so  fully,  and,  I  think,  so  accurately 
stated  in  the  report  of  the  proceedings  in  the  court  below,  that  it  is  unnecessary  for  me 
to  enter  into  them  in  detail.  The  question  related  to  a  sum  of  money  amounting  to 
about  £600,  which  was  awarded  under  the  Croyd<Hi  Canal  Act,  in  respect  of  a  piece  of 
land  forming  part  of  a  common  called  Penge  Common,  which  was  taken  for  the  pur- 
poses of  the  Act.  The  other  sum  was  a  sum  of  about  180/.,  which  was  awarded  by  the 
same  commissioners  in  respect  of  compensation  for  damage  done  to  another  piece  of 
land  forming  part  of  the  same  common.  At  the  time  when  this  award  was  made,  Mr. 
Scott  claimed  to  be  the  owner  oi  the  soil  of  that  common,  but  the  commissioners,  not 
being  satisfied  as  to  bis  title,  did  not  make  the  award  to  him  specifically,  but  did  that 
which  they  were  entitled  to  do ;  viz.  they  awarded  the  compensation  and  the  value  of 
the  land  generally  for  the  persons  who  should  turn  out  ultimately  to  be  entitled.  The 
first  objection  made  was  an  objection  of  this  nature, — ^that  Mr.  Scott  ought  to  have 
been  a  party  to  the  suit.  Mr.  Scott,  soon  after  the  award  was  made,  assigned  to  the 
present  plamtifis  his  interest  in  those  sums  for  500/.  It  was  said,  that,  as  these  pro- 
ceedings  were  instituted  by  the  assignees,  the  assignor  ought  to  have  been  made  a 
party  to  the  suit.  It  is  quite  clear,  that  where  the  assignor  has  a  legal  title,  and  he 
assigns  his  interest,  and  any  proceedings  are  taken  by  the  assignee  with  respect  to  the 
property  so  assigned,  the  assignor  must  be  a  party  to  the  suit ;  because,  by  his  assign- 
ment, he  does  not  part  with  the  legal  estate,  and  the  person  having  the  legal  estate 
must  be  before  the  court.  But  that  principle  clearly  does  not  apply  to  the  fiicts  of  this 
ease.  There  was  no  sum  awarded  specifically  to  this  gentieman,  Mr.  Scott ;  all  that 
he  had  was  an  equitable  interest,  an  equitable  titie  to  be  paid  the  sum  of  money,  if  he 
made  out  his  titie  to  the  land.  That  equitable  interest  and  right  he  assigned  before 
Ae  suit ;  he  parted  therefore  with  all  interest,  and  having  parted  with  all  interest  of 
every  description,  of  course  it  was  not  necessary  that  he  should  have  been  a  party  to 
these  proceedings.  This  point  was  pressed  in  the  court  below,  but  I  do  not  think  that 
in  this  court  it  was  much  relied  on. 

The  main  question  that  was  argued  was  this :  that  the  plaintiffs  were  barred  by 
time,  and  it  is  necessary,  therefore,  to  consider  that  objection  with  reference  to  the 
fincts  of  the  case.  And,  first,  by  the  Acts  of  Parliament,  when  the  land  was  taken 
and  the  damages  awarded,  under  the  circumstances  which  occurred  in  this  case,  it  was 
necessary,  before  the  company  took  possession  of  the  land,  that  they  should  either 
pay  the  money  into  the  Court  of  Chancery  for  those  persons  who  should  ultimately 
tmn  out  to  be  entitied  to  it,  or  that  they  should  invest  it  in  one  of  the  modes  pointed 
out  by  their  Act  of  Parliament.  If  they  had  paid  the  money  into  the  Court  of  Chan- 
cery, or  if  the  money  had  been  invested  in  the  manner  required  by  the  Act  of  Parlia- 
ment, the  Court  of  Chancery,  or  the  persons  for  whom  the  money  had  been  so  invested, 

(c)  Mapy  1808.  Maekrtth  ▼.  Simtfums  (16  Yes.  Us  real  and  personal  estate  to  trustees,  in  trust  to 
339).~The  vendor's  lien  for  purehaee  money  on-      sdl ;  in  which  the  distinction  between  a  case  where 


paid  subsists  against  the  vendor,  volunteers,  and  the  testator  is  a  mere  trustee,  and  where  he  is 

purchasers   with   notice;    or   agtunst    purchasers  made  a  trustee  constructively,  by  having  entered 

having  equitable  interests  only,  unless  such  lien  haa  into  a  oontraet  to  sell,  remarked  on. 

been  clearly  reUnquished ;    and   another   security  (c)  Bedford  v.  Wade  (17  Ves.  97,  Privy  CcuneH^ 

taken  and  relied  on  may  be  evidence  (according  to  1805).— Though  no  time  bars  a  direct  trust  as  be- 

the  circumstances  and  Uie  value  of  the  security)  of  tween  cef/vt  que  trust  and  trustee,  a  constructive 

such  relinquishment.    And  the  proof  Ues  upon  the  trust  may  be  barred  by  long  acquiescence, 

purchaser  to  shew  that  the  lien  was  intended  to  be  (d)  1  May^  1838.   Lord  St.  John  v.  Broughton  (9 

relinquished;  and  though  such  lien  mayfidl  as  to  Simons,  319).— Where  an  estate  is  devised  to  a 

part  upon  the  particular  circumstances,  where  ano-  trustee  in  trust  to  seU  and  pay  the  testator's  debts, 

ther  security  has  been  relied  on,  it  may  prevail  as  to  and  sutgect  thereto  in  trust  for  A,  an  acknowledg- 

the  residue.  ment  of  a  debt  in  writing,  signed  by  the  trustee,  or 

(6)  Wall  V.  Bright  (l  Jac.  &  Walk.  494,  RolU,  his  agent,  is  sufficient  to  preserve  the  creditor's 

June  27, 1820).— An  estate  which  the  testator  had  rieht  of  suit  for  twenty  years  after  the  giving  of  the 

contracted  to  sen,  hdd  to  pats  by  a  devise  of  afl  admowkdgment. 
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firould  have  been  trustees  for  those  persons  absolutely  who  should  make  out  their  title ; 
they  would  have  been  trustees,  they  would  not  have  held  adversely  to  the  pUdntiffis, 
and,  therefore,  the  plaintiffs  at  any  time  might  have  made  good  their  claim.  It  would 
appear,  therefore,  very  extraordinary,  that,  if  the  company  had  performed  what  they 
were  required  to  do  by  the  Act  of  Parliament,  the  plaintiffs  would  have  been  entitled 
to  have  succeeded  in  obtaining  possession  of  this  money ;  but  that,  by  violating  the 
Act  of  Parliament,  and  infringing  its  provisions,  the  Company  should  place  the  plaintiffs 
in  a  worse  situation,  and  themselves  in  a  better  situation  than  they  would  have  stood  in 
if  they  had  complied  with  its  requisitions.  It  is  said  in  the  answer,  that  these  provisions 
were  made  for  the  benefit  of  the  company.  They  were  made  for  the  benefit  of  the 
company  in  a  certain  manner ;  that  is  to  say,  if  they  could  not  find  out  who  the 
persons  were  who  were  entitled  to  the  property,  by  investing  it,  or  paying  it  into  the 
Court  of  Chancery,  they  became  entitled  to  enter  into  possession,  which  they  other* 
wise  could  not  have  done.  Therefore,  so  far,  it  was  for  their  benefit.  They  did  enter 
into  possession,  and,  having  entered  into  possession,  it  was  their  duty  to  have  done 
that  which  the  Act  of  Parliament  required  under  such  circumstances,— either  to  place 
the  money  in  the  Court  of  Chancery,  or  to  invest  it  in  one  of  the  modes  pointed  out 
by  the  Act.  But,  independently  of  this  consideration,  looking  at  the  case  in  another 
point  of  view ;  are  these  parties,  taking  into  consideration  the  whole  of  their  conduct,, 
barred  by  time  ?  Have  they  been  guUty  of  any  laches,  any  negligence,  any  thing 
amounting  to  an  acquiescence  ?  Because  it  is  on  this  foundation  tluit  time  is  to  bar 
in  a  court  of  equity.  Now,  look  at  the  circumstances  of  the  transaction.  At  the 
time  when  these  sums  were  awarded,  it  was  not  ascertained  who  were  the  persons 
entitled  to  receive  them. 

Application  was  made  by  the  present  plaintiffs ;  the  canal  company  refused  to  pay 
the  money,  and,  no  long  period  afterwards,  they  fell  into  difficulties,  and  became 
insolvent,  which  state  of  circumstances  continued  up  to  the  year  1836,  and  was  put 
an  end  to  by  a  transaction  to  which  I  shall  presently  refer.  In  this  state  of  things, 
the  company's  affaits  became  changed ;  and,  looking  at  the  nature  of  the  title  of  Uie 
plaintiffs  and  their  claim,  every  person  acquainted  with  the  subject  of  this  title  must 
come  to  this  conclusion,  that,  pracUcally,  in  the  ordinary  course  of  proceeding  in  a 
court  of  justice,  there  would  have  been  extreme  difficulty,  and  much  expense  in- 
curred, in  endeavouring  to  establish  the  plaintiffs'  title.  Could  it  have  been  required, 
under  such  circumstances,  that  they  should  do  so  ?  In  the  year  1 827,  the  Inclosure  Act 
passed,  an  Act  for  the  purpose  of  inclosing  Penge  Common,  of  which  this  piece  of 
land  formed  a  part.  Then  it  was,  that,  for  the  first  time,  they  were  in  a  situation  in 
which  they  could  conveniently  assert  their  right,  and  ascertain  their  title  to  the  pro- 
perty in  question.  What  did  they  do  on  that  occasion  ?  Their  solicitor  instantly  applied 
to  the  company,  and  required  the  company  to  pay  to  the  commissioner,  under  that  In- 
closure Act,  the  money  in  question,  in  order  that  he  might  apportion  it  among  the 
persons  entitled  by  his  award.  They  refused  to  do  so.  What  was  the  next  step 
which  was  taken  by  these  parties  ?  The  plaintiffs  then  immediately  sent  in  their 
claim  of  title  to  tbe  commissioner;  that  title  was  investigated,  and  the  com- 
missioner under  the  Inclosure  Act  by  his  award  decided,  that  they  were  entitled  to  a 
certain  allotment  on  the  common,  and  that  four  or  five  other  persons  were  also  entitled 
to  aUotments.  It  was,  therefore,  by  the  award  of  the  commissioner,  which  was  pro- 
nounced in  the  year  1837,  that  the  title  of  these  parties  was  first  ascertained.  Im- 
mediately the  title  had  been  ascertained,  they  applied  for  the  payment  of  the  money  ; 
the  company  refused  to  pay  the  money,  and  this  bill  was  filed.  All  this  appears  on 
the  face  of  the  proceedings.  Is  there  any  thing  in  this  view  of  the  transactions  that 
can  justify  the  Court  in  saying  that  there  was  any  laches,  any  negligence,  any  conduct 
importing  acquiescence  on  the  part  of  the  plaintiffs  ?  On  the  contrary,  whenever  they 
could,  with  any  chance  of  success,  press  their  claim  against  the  defendants,  they  con- 
stantly did  so.  But  there  is  another  consideration,  which  is  also  of  material  impor- 
tance with  reference  to  this  question  as  to  the  bar  of  time,  and  it  is  this ;  the  parties 
had  no  right  whatever  to  call  for  the  payment  of  this  money  until  their  title  was 
ascertained.  That  title  was  not  ascertained  until  the  award  of  the  commissioner; 
and  the  moment  the  award  of  the  commissioner  was  pronounced,  when  they  had  a 
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Tight  to  claim  the  money,  they  instantly  made  a  demand.  I  think  it  cannot  be  con-' 
sidered,  therefore,  under  ^eee  circumstances,  that  there  was  any  negligence,  or  any 
want  of  due  activity.  There  is  another  consideraUon,  also,  applicable  to  this  part  of 
the  case,  which  is  material,  namely,  the  Act  of  Parliament  which  was  made  in  the 
year  1836.  I  have  mentioned  that  the  company  were  in  a  state  of  insolvency  during 
a  long  period  of  time  ;  that  is  admitted.  They  were  extricated  from  this  situation,. 
in  consequence  of  an  agreement  which  they  entered  into  with  the  Croydon  Railway 
Company.  The  Croydon  Railway  Company  agreed  to  purchase  the  site  of  the  canal 
for  tiie  purposes  of  die  railway.  All  this  was  done  under  the  authority  of  an  Act  of 
Fiarliament,  and  the  purchase  money  was  about  40,000/.  By  the  provision  of  the  Act,. 
that  money  was  to  be  paid  to  the  company,  not  that  they  might  dispose  of  it  as  they 
should  think  proper,  but  that  it  might  be  applied  for  particular  purposes ;  and  those 
purposes  were  the  payment  of  debts,  claims,  damages,  liabilities,  and  demands,  to  which 
they  were  subject.  If  they  received  this  money,  therefore,  under  the  authority  of  this 
Act  of  Parliament,  they  were  bound  to  apply  it  as  the  Act  required,  and  nobody  can 
say  that  this  was  not  a  daim,  demand,  and  debt  which  was  due  firom  the  company. 
It  is  said  it  is  barred  by  time.  A  debt  is  never  barred  by  time,  even  in  a  court  of 
law.  The  Statute  of  Limitations  does  not  bar  the  debt  or  claim,  but  only  the  remedy* 
It  was  a  subsisting  debt ;  and  having  received  the  money  for  the  purpose  of  discharg- 
ing this  obligation,  and  the  stipulations  in  the  Act  of  Parliament  appearing  to  have 
been  framed  in  consequence  of  the  imolveni  state  of  the  company,  it  appears  to  me^ 
that  they  were  bound  to  apply  that  money  according  to  the  requisitions  of  the  Act  of 
Parliament.  For  all  these  reasons,  I  am  of  opinion,  therefore,  that  the  defence  set 
up,  that  time  was  a  bar  to  this  demand,  cannot  be  sustained ;  and  in  that  I  entirely 
concur  with  the  judgment  of  the  Court  below. 

The  next  question  is,  has  the  title  of  the  plaintiffs  been  made  out  ?  Are  they  en« 
titled  to  this  money,  or  any  portion  of  it  ?  Tlie  award  of  the  commissioner  establishes 
that  they  were  entitled  in  the  year  1827,  when  that  award  was  made,  to  a  portion  of 
the  land  at  Penge  Common,  and  that  other  persons  specifically  named  were  entitled  to 
other  portions.  The  right  of  the  plaintiffs  is  traced  from  Mr.  Scott ;  the  greater  part 
of  the  property  possessed  by  Mr.  Cator,  which  he  had  in  the  hamlet  of  Penge  and  the 
common,  was  derived  from  Mr.  Scott.  If,  therefore,  the  commissioner  has  found,  that, 
in  the  year  1827,  the  plaintiffs  were  entitled  to  the  common,  and  they  have  derived 
their  title  from  Mr.  Scott  as  to  a  portion  of  it,  Mr.  Scott  must  have  been  entitled  in 
the  year  1812,  at  the  time  when  the  award  of  compensation  was  made.  If  he  was 
entitled,  then,  to  this  property  at  the  time  when  the  award  of  the  compensation  was 
made,  he  was  entitled  to  receive  the  money,  and,  being  entitled  to  receive  the  money, 
he  assigned  his  mterest  to  the  present  plaintiflb ;  therefore,  a  titie  is  made  out  to  a 
part  of  this  money  in  the  plaintiffs,  and  they  are  entitied  to  maintain  this  suit.  In 
what  proportion  tiiey  are  entitled  does  not  appear ;  that  is  properly  referred  to  the 
consideration  of  the  Master.  If  they  make  out  a  title  to  the  money,  or  any  portion  of 
it,  the  rest  follows  as  a  matter  of  course,  and  the  learned  judge  has  directed  a  refer- 
ence for  that  purpose. 

Another  objection  was  made,  that  there  were  other  parties  interested  in  this  fund,, 
and  that  they  ought  to  be  parties  to  the  suit.  I  think  tiie  plaintiffs  have  done  all  that 
they  could  by  possibility  do :  they  have  made  parties  to  the  suit  those  persons  in  whose 
favour  the  award  of  the  commissioner,  under  the  Inclosure  Act,  was  made ;  they  had 
no  means  of  ascertaining  with  certainty  their  titie,  nor  is  there  any  thing  before  the 
Court  to  shew  who  the  persons  are,  who,  at  the  time  when  this  compensation  was 
awarded,  were  entitied  to  share  it  with  the  plaintiffs.  There  is  nothing  certain  even 
with  respect  to  the  tide  of  the  Archbishop  of  York,  whether  he  is  or  is  not  entitied  to* 
have  the  money.  All  this  rests,  and  I  thmk  properly  rests,  as  matter  of  inquiry  before 
the  Master. 

There  was  only  one  other  point  raised  to  which  it  was  necessary  to  advert ;  it  was 
raised  by  Mr.  Chandless,  I  think,  in  the  course  of  his  argument.  It  is  said  that  the 
commissioner  had  no  power  to  award  damages ;  that  the  decree  deals  with  the  damages, 
not  merely  with  the  sums  which  were  awarded  for  the  purchase  of  the  land,  but  with 
the  compensation  for  damages,— the  suni  of  180/. ;  and  Mr.  Chandless  said,  that,  in 
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the  second  Act  of  Parliament,  there  was  no  authority  to  award  damages.  I  think* 
l^owever,  he  misapprehends  the  ohject  of  that  Act  of  Parliament.  There  was  a  defect 
in  the  first  Act,  and  the  second  was  passed  for  the  purpose  of  remedying  it ;  the  object 
of  that  Act  is  only  this :  to  regulate  the  manner  in  which  notices  shall  be  given,  and 
in  which  the  commissioners  shall  be  assembled.  When  they  are  assembled  by  virtue 
of  the  provisions  of  that  Act  of  Parliament,  they  act  not  under  its  authority  only* 
but  under  the  authority  of  both  Acts ;  and  under  the  first  they  are  authorized  and  em» 
powered  to  award  not  only  the  price  of  land  which  is  sold,  but  also  to  award  compen- 
sation for  damages  under  the  Act.  I  am  therefore  of  opinion,  that  the  decree  in  that 
particular  is  right.  Under  these  circumstances,  these  being  the  only  points  made  to 
which  it  appeared  to  me,  in  the  course  of  the  investigation,  that  it  was  necessary  to 
advert,  I  think  that  the  decree  is  right,  and  that  it  shoidd  be  affirmed  with  costs. 

Appeal  dismissed  with  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Archibald  Watson  Ooldib  and  Pbtbb  Rasbotham         ...         Plaintiffs, 

AND 

John  Gbeaves,  Jambs  Edward  Bbadshaw,  and  Mabt  Letbb  (since  deceased) 

Defendants. 

AND 

Abchibald  Watson  Goldib  ---.---         Plaintiff, 

AND 

Pbtbb  Rasbotham Defendant.(a) 

(By  original  Bill  and  Bill  of  Revivor.) 

Wiil — Consiruction  qfthe  words  **8ttch  child  of  children,'*  in  rrferenceto  the  term  "inue.*' 

D,  O.f  by  her  teill,  gives  haff'the  interest  qf  her  property  to  her  mother  for  life,  and  the  other  hdffef 
the  interest  qf  her  property  to  be  divided  among  her  three  unmarried  sist&rsi  but  in  case  the 
mother  should  survive  all  her  unmarried  daughters,  then  the  whole  qf  the  interest  to  be  received  by 
her  for  her  Ijfe,  and  the  Hie  limitation  in  case  her  unmarried  daughters  should  survive  the  mother ; 
then,  at  their  death,  the  whole  qf  what  she  should  die  possessed  of  to  be  equally  divided  amongH 
her  brother  E.  G.,  and  her  sister  /.  B,,  and  her  other  sister  or  sisters  that  were  or  should  have 
been  married ;  or  in  case  of  the  death  qf  either  or  any  qf  them  leaving  issue,  then  the  share  qfhim 
or  her  so  dying  to  go  to  such  child  or  children  equally  between  them. 

The  testatrix's  mother  and  J.  B, ,  and  all  the  unmarried  sisters  died  in  the  te8tatrix*8  lifetime,  /.  B, 
died  without  leaving  any  children  or  child  surviving  her,  but  leaving  grand-children  J.  E.  B.  and 
J,  O.,  the  defendants,  issue  qfher  deceased  child. 

The  testatrix's  brother  E,  G,  survived  /.  B.,  but  died  in  the  testatrix's  lifetime,  without  issue  qf 
any  description. 

The  testatrix  died,  leaving  D.  L,  and  M.  L.,  and  the  defendants,  J,  E.  B,  and  J.  G.,  her  only  four 
next  qfkin,  surviving  her. 

Upon  a  question  whether,  in  the  events  that  had  happened,  the  drfendants,  /.  E.  B,  and  J,  G,, 
grand-children  qf  J,  B,,  could,  as  issue  qfJ.B,,  claim  her  moiety  tmder  the  will,  as  also  a  share  m 
the  other  moiety,  as  one  qfthe  next  qfkin  to  the  testatrix,  inconsequence  qfits  h^Mingby  the  death 
qfE,  G, — Held,  that  the  term  **  issue,"  as  applied  by  the  testatrix,  did  not  extend  to  the  grand" 
children  of  J,  B.,  but  to  children  only,  and  that  both  moieties  lapsed:  consequently  there  was  an 
entire  intestacy,  and  not  a  partial  one  merely,  which  let  in  all  her  next  qfkin  equally. 

MRS.  DOROTHY  GREAVES,  spinster,  made  a  wiU,  bearing  date  15th  Decem- 
ber, 1790,  in  the  following  words :  "  I,  Dorothy  Greaves,  of  Bath,  daughter 
of  the  late  Edward  Greaves,  of  Cutchath,  in  the  city  of  Lancaster,  Esquire,  deceased, 
do  make,  publish,  and  declare  this  my  last  wiU  and  testament,  in  manner  and  form 
following ;  that  is  to  say,  that  whereas  the  said  Edward  Greaves,  my  late  father,  by 
his  last  will  and  testament,  by  him  duly  published  and  declared,  on  or  about  the  5^ 
day  of  May,  1780,  the  which  was  afterwards  duly  proved  in  the  Spiritual  Clourt  of  the 

(a)  Reported  by  G.  Goldsmith,  Eiq.|  Barrister-at-law* 
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B%ht  Revermd  the  Bishop  of  Chester,  did  bequeath  to  me  1»000/.  at  his  death,  and  5001. 
more  at  the  death  of  his  sister,  my  aunt,  Mary  Greaves  ;  and  whereas  my  uncle,  John 
GresTes,  did  bequeath  to  me  100/.  at  his  death,  and  as  the  interest  of  that  hundred 
pounds  was  neglected  to  be  paid  to  me,  has  accumulated  to  another  100/.,  which  makes 
my  fortune  in  all  to  be  1,700/.  after  the  death  of  my  aunt,  Mary  Greaves ;  now  my 
wfll  and  mind  is,  and  I  do  by  this  my  last  will  direct,  that  I  may  be  buried  in  a  very 
private  manner,  and  the  expenses  of  my  funeral  paid  as  soon  as  possible,  and  any  debts 
I  may  have  contracted,  and  which  are  left  unpaid  at  the  time  of  my  deatb^  to  be  paid  out 
of  the  interest  of  my  fortune ;  and  it  is  my  further  will  that  if  Jane  Barton,  my  mother's 
old  servant,  be  living  at  the  time  of  my  death,  that  she  shall  receive  five  guineas,  to  be 
paid  her  immediately  after  the  funeral  expenses  and  debts  are  paid ;  and  then  my  will 
•ad  mind  is  further,  that  my  mother  shall  receive  the  half  of  the  interest  of  all  I  die 
possessed  <tf,  for  her  life,  and  the  other  half  of  the  interest  of  all  I  die  pos- 
aesBed  of,  to  be  divided  amongst  my  three  unmarried  sisters;  but  if  any  of  my 
sisters  should  marry,  I  direct  that  she  or  they  so  married  shall  not  receive  any  of  the 
ioterest  of  my  fortune,  but  that  her  or  their  part  of  the  interest,  which  she  or  they 
should  have  received,  had  she  or  they  continued  single,  shall  go  to  the  unmarried  sister 
er  sisters  for  her  or  their  lives ;  and  I  further  direct,  that  if  my  mother  should  survive  all 
her  unmarried  daughters,  that  she  shall  receive  all  the  interest  of  all  I  die  possessed  of 
for  her  lifa;  and  I  further  direct,  that  if  any  of  my  unmarried  sisters  should  survive  my 
mother,  that  she  or  they  shall  receive  all  the  interest  of  all  I  die  possessed  of  for  her  or 
their  lives ;  and  it  is  my  further  will  and  mind,  that  at  the  death  of  all  my  unmarried 
sisters,  all  that  I  die  possessed  of  shall  then  be  equally  divided  amongst  my  brother 
Edwaid  Greaves,  Esquire,  my  sister  Jane  Bradshaw,  and  my  other  sister  or  sisters  that 
are  or  shall  have  been  married,  or  in  case  of  the  death  of  either  or  any  of  them,  leaving 
iisue,  then  the  share  of  him  or  her  so  dying  to  go  to  such  child  or  children,  equally 
between  them.  In  witness  whereof  I  have,  to  this  my  will,  written  with  my  own  hand, 
set  my  hand  and  seal,  the  15th  day  of  December^  1790. 

"  DoBOTHT  GaxAVES,  Spiustcr. 
"  Signed,  sealed,  and  published  and  declared  by  the  said  testatrix 
as  and  for  her  last  will  and  testament,  in  the  presence  of 

"  Isabella  Kibkpatbicx, 
"  J.  Kibkpatbicx .*' 

The  testatrix's  mother  and  Jane  Barton,  and  the  testatrix's  unmarried  sisters,  all 
severally  died  in  said  testatrix's  lifetime,  and  none  of  her  unmarried  sisters  referred  to 
m  her  will  ever  were  or  was  married. 

Jane  Bradshaw  also  died  in  the  testatrix's  lifetime,  without  leaving  any  children  or 
child  surviving  her,  but  leaving  issue  of  her  deceased  child,  John  Bradshaw,  namely, 
the  defendants,  James  Edward  Bradshaw  and  John  Grreaves  (formerly  called  John  Brad- 
shaw), and  no  other  issue  of  her,  the  said  Jane  Bradshaw ;  and  the  last-named  defendants 
are  grandchildren  of  said  Jane  Bradshaw. 

The  testatrix's  brother,  Edward  Greaves,  survived  the  said  Jane  Bradshaw,  and 
afterwards  died  in  the  testatrix's  lifetime,  without  leaving  any  children  or  child  or 
other  issue  surviving  him. 

The  testatrix  died  on  or  about  the  10th  March,  1838,  without  having  revoked  or  in 
any  wise  altered  her  will,  and  leaving  Darcy  Lever  and  Mary  Licver,  spinster,  a  defend- 
ant, the  only  surviving  children  of  her  maternal  uncle,  J.  Lever,  Esq.,  deceased  ;  and 
James  Edward  Bradshaw  and  John  Greaves,  the  only  grandchildren  and  issue  of  her 
aster,  Jane  Bradshaw ;  and  Darcy  Lever,  Mary  Lever,  James  Edward  Bradshaw,  and 
John  Greaves  were  the  said  testatrix's  sole  next  of  kin ;  and  administration,  with  the 
will  of  the  testatrix  annexed,  was,  on  or  about  the  30th  of  January,  1839,  granted 
to  John  Grreaves  by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury. 

The  plaintifis  alleged  that,  by  reason  of  the  death  of  testatrix's  mother  and  Jane  Bar- 
ton, and  the  testatrix's  unmarried  sisters,  also  of  Jane  Bradshaw  and  Edward  Greaves 
respectively,  in  the  testatrix's  lifetime,  and  by  reason  of  none  of  them,  the  testatrix's 
sisters  and  Edward  Greaves,  having  left  issue  any  child  or  children  surviving  them, 
him,  or  her  respectively,  the  said  testatrix  in  effect  died  intestate,  and  that  the  said 
John  Greaves  is  in  fact  a  trustee  in  respect  of  the  estates  and  effects  vested  in  him  as 
such  administrator  as  before  mentioned,  for  the  benefit  of  the  testatrix's  next  of  kin. 
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Darcy  Lever  by  bis  will,  bearing  date  the  15th  June,  1835,  appointed  the  plaintiffii 
executors  thereof.  Darcy  Lever  died  on  or  about  the  22nd  January,  1839,  without 
having  revoked  or  altered  his  will,  which  was  on  or  about  the  15th  April,  1839,  duly 
proved  by  plaintiffs  in  the  Consistory  Court  of  the  Bishop  of  Chester. 

The  bill  charged  that,  under  the  events  which  had  happened,  the  testatrix's  residuary 
bequest,  and  also  the  other  bequests  of  her  will,  were  wholly  inoperative,  and  the  whole 
of  her  personal  estate  and  effects  belonged  to  her  next  of  kin.  The  bill,  therefore^ 
prayed  that  the  bequests  contained  in  the  will  had  altogether  failed  of  effect,  and  that 
the  said  John  Greaves  is  a  trustee  for  the  benefit  of  her  next  of  kin,  and  that  he  might 
be  directed  to  account  and  distribute  such  personal  estate  and  effects  accordingly. 

The  defendants,  James  Edward  Bradshaw  and  John  Greaves,  by  their  answer,  sub* 
mitted  that  the  testatrix  in  effect  died  intestate  only  as  to  that  moiety  of  her  personal 
estate  which  by  her  will  was  given  to  or  for  the  benefit  of  Edward  Greaves  and  his 
issue,  and  that  as  to  the  other  moiety  thereof,  they  insisted  that  they,  the  defendants* 
as  the  only  issue  of  Jane  Bradshaw  who  were  living  at  the  decease  of  the  testatrix, 
were,  in  the  events  that  had  happened,  and  upon  the  true  construction  and  effect  of  the 
will,  beneficially  entitled  thereto  in  equal  shares  and  proportions  between  them.  And 
further,  that,  as  two  of  such  next  of  kin  of  the  testatrix,  they  also  claimed  to  be  entitled 
to  receive  between  them,  in  equal  shares,  one  equal  half  part  of  the  first-mentioned  moiety, 
as  to  which  the  testatrix  had  in  manner  before  mentioned  in  the  result  died  intestate. 

The  decree  was  made  in  the  original  suit,  on  the  12th  November,  1841,  when,  among 
other  things,  it  was  referred  to  the  Master  to  inquire  whether,  at  the  death  of  the  tes- 
tatrix, there  were  or  was  living  any  of  her  legatees,  and  who  were  or  was  her  next  of 
kin  living  at  her  death,  and  whether  any  of  them  were  dead,  and  if  so,  who  were  or 
was  his  or  her  personal  representative  or  representatives. 

After  certain  proceedings  had  been  taken  before  the  Master,  the  defendant,  Mary 
Lever,  died,  having  appointed  her  nephew,  the  said  Peter  Rasbotham,  sole  executor, 
who  proved  the  same  on  the  10th  December,  1842,  in  the  proper  Ecclesiastical  Court. 

The  cause  now  came  on  upon  further  directions,  and  the  question  was  whether,  under 
the  circumstances,  there  was  an  entire  intestacy,  in  which  case  all  the  testatrix's  next 
of  kin  could  share  her  personal  property  in  equal  shares,  or  whether,  under  the  term 
isswt  the  defendants,  John  Greaves  and  James  Edward  Bradshaw,  the  grandchildren 
of  Jane  Bradshaw,  were  entitled  to  her  share,  as  well  as  to  share  between  them  one-half 
of  the  first  moiety  given  by  the  testatrix  to  her  brother,  Edward  Greaves,  but  which,  in 
consequence  of  his  death  before  the  testatrix,  became  lapsed. 

Jos.  Parker  and  Little,  for  the  plaintiffs,  contended  that  the  word  issue  was  re- 
stricted to  the  children  of  Jane  Bradshaw,  and  that  the  words  "  such  child  or  children" 
had  the  effect  of  cutting  down  the  general  meaning  of  the  term  issue ;  that  Mrs.  Brad- 
shaw left  no  children,  and  no  remote  issue  was  contemplated  by  the  testatrix ;  conse- 
quently the  defendants,  J.  Grreaves  and  J.  E.  Bradshaw,  as  the  grandchildren  of  Mrs. 
Bradshaw,  were  not  entitled  to  share  in  the  testatrix's  property  in  exclusion  to  the  other 
next  of  kin.     {Sibley  v.  Perry,  7  Ves.  531 ;  Swi/t  v.  Swift,  8  Sim.  169.) 

Wakefield  and  Mylne,  for  the  defendants,  John  Greaves  and  J.  E.  Bradshaw.— 
We  submit  that,  upon  the  true  construction  of  the  testatrix's  will,  our  clients  are  entitled 
to  the  share  of  what  would  have  belonged  to  their  grandmother,  Jane  Bradshaw.  had 
she  survived  the  testatrix  ;  and  that  the  term  issue  is  not  cut  down  by  the  following 
words  "  such  child  or  children."  At  the  death  of  Jane  Bradshaw  she  had  no  immediate 
issue  surviving  her,  but  only  grandchildren ;  these  are,  we  contend,  included  under 
issue,     (Dahett  v.  Welch,  2  Sim.  319.) 

Bethel  and  Renshaw,  for  the  defendant  Rasbotham,  the  personal  representative  of  the 
deceased  defendant,  Mary  Lever. 

The  Vice-Chakckllor. — It  is  the  duty  of  the  Court,  in  all  cases  of  construction,  to 
find  out  the  real  meaning  of  the  testator.  In  the  case  before  me,  the  testatrix  has  put 
her  own  construction  upon  the  passage  in  dispute,  and  has  clearly  shewn  by  the  term 
issue,  mentioned  before,  that  she  intended  the  child  or  children  of  Jane  Bradshaw,  and 
did  not  mean  to  extend  it  beyond. 

Declare,  in  the  events  that  have  happened,  that  Dorothy  Greaves  died  intestate.  Use 
costs  of  all  parties  to  be  paid  out  of  the  fund  in  court,  and  the  remainder  to  be 
equally  divided  between  her  next  of  kin. 
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Thursday f  December  19,  1844. 
John  Pbacock Plaintiff, 

AND 

Charles  Middlbton  Kernot  ...        Defendant,  (a) 

Frmtd-^XTndue  influence — Inadequacy  qf  coneideration — Fraudulent  agreement — Contract  beiuteen 
pariiee  etandmg  m  the  relation  to  each  other  qf  teacher  and  scholar,  how  dealt  with  in  a  court  qf 
equity, 

/.  P.,  a  young  man  qfweak  intellect,  was  induced  by  the  representatione  of  C,  M,  K.,  who  woe  in  the 
meiUeal  prqfemon,  residing  at  C,  to  place  himself  under  his  care,  at  a  premium  of  bOl.,for  the 
purpose  of  assisting  J.  P.  in  obtaining  a  foreign  medictU  diploma. 

/.  P.,  under  the  anticipation  qf  gaming  a  diploma  without  any  trouble  or  examination,  was  induced^ 
through  the  it^uence  of  C.  M,  K,,  to  go  and  occupy  apartments  in  his  house ;  and  shortly  qfter  he 
had  so  taken  the  apartments,  C.  M,  K,  had  an  interview  with  him,  and  pressed  him  to  become  a 
tenant  of  the  house  adjoining,  called  Y,  House,  which  also  belonged  to  C.  Jtf.  K.,  in  which  a  busi' 
ntss  of  fancy  articles  was  conducted,  for  C.  M,  K.*s  benefit,  by  another  person,  C.  M.  K,  repre^ 
senting  to  J.  P,  that  the  fancy  business  would  bring  him  in  a  handsome  profit,  telling  him  at  the 
same  time,  that  if  he  would  take  the  house  and  toy-shop,  he,  C.  M.  K.,  would  immediately  procure 
J,  P.  his  physicien*s  degree,  and  that  he  would  also  recommend  medical  patients  to  J,  P.  Under 
these  representations,  and  that  the  household  furniture  and  stock  in  trade  belonging  to  the  Y, 
House  had  been  valued  at  1,500/.,  but  that  he,  J.  P.,  should  have  them  at  1,300/.,  he  bei$igin  entire 
ignorance  qf  their  true  value  (which  shortly  afterwards,  by  a  proper  estimate,  proved  to  be  only 
worth  521/.  2s.  4d.),  and  being  without  any  friend  or  legal  adviser,  was  prevailed  upon  at  that  same 
interview  to  execute  an  agreement,  which  was  already  prepared,  whereby  he  was  to  take  the  stock  in 
trade,  houeeholdfumiture,  and  fixtures,  at  the  price  ofl,ZQOl.,  and  pay  65/.  a  year  rent,  but  without 
granting  kim  any  term,  or  at  all  alluding  to  that  which  ought  to  have  formed  an  essential  part  qf  the 
eontraetf  viz,  the  good-will  qfihe  business.  By  virtue  of  this  agreement,  however,  C.  M.  K.  pro^ 
cured  a  tranter  tif  900/.  3|  per  Cent.  Annuities,  to  be  irantferred  by  J.  P.  from  his  own  name  into 
the  name  qf  C.  M.  K.,  as  part  payment:  and  some  time  after  prevailed  upon  him  to  execute  a 
warrant  qf  attorney  for  300/.,  as  the  remainder  of  what  was  due;  but  on  neither  qfthe  occasions 
was  there  an  attorney  employed  by  /.  P.  on  his  own  beha\f,  although,  upon  executing  the  warrant 
of  attorney,  two  were  present  at  the  instance  qf  C.  M.  K.,  one  qf  whom  assumed  to  act  as  the 
solicitor  qfJ.  P.  Upon  the  warrant  qf  attorney  C.  M.  K.  entered  up  judgment,  with  an  intention 
to  sue  out  execution  against  J.  P.  In  the  meantime  C.  M.  K. ,  although  he  had  procured  the 
tranter  of  the  stock  into  his  own  name,  had  neglected  to  sell  out;  and  J.  P.,  through  his  own 
solicitor  in  town,  immediately  issued  a  distringas  upon  the  stock,  and  filed  his  bill  to  restrain  the- 
tranter,  and  to  have  it  declared  that  the  agreement,  the  warrant  of  attorney,  and  the  tranter  qf 
stock,  had  been  obtained  by  fraud,  and  that  the  same  should  be  cancelled,  and  the  stock  retrans^ 
ferred  to  the  plaintiff.  The  Court  allowed  an  immediate  iiyunction  as  to  the  stock ;  but  upon  a 
viotion  afterwards  made,  it  was  held,  that  the  relation  qf  teacher  and  pupil  existed  between  C.  M.  K, 
end  J.  P.,  and  that  the  whole  transaction  relating  to  the  agreement  was  fraudulent,  and  the  iiyunc- 
tion  was  allowed  according  to  the  terms  qfthe  motion,  which  were  to  restrain  C.  M.  K.from  suing 
out  execution  under  the  warrant  of  attorney,  and  from  distraining  upon  the  property  qfthe  house 
caUed  Y,  House,  in  respect  of  the  rent,  the  said  J.  P,  undertaking  to  deliver  up  possession  qf  the 
house,fumUure,  and  chattels  therein. 

THIS  was  an  application  to  the  Court  for  an  injunction  to  restrain  the  defendant 
from  suing  out  execution  against  the  plaintiff  upon  the  judgment  entered  up 
onder  the  warrant  of  attorney  in  the  plaintiff's  bill  mentioned  to  have  been  given  by 
liim  to  the  defendant,  and  from  distraining  upon  the  effects  of  property  in  or  upon  the 
house,  shop,  and  premises  called  Yarborough  House,  in  West  Cowes,  Isle  of  Wight,  in 
respect  of  any  rent  which  might  become  payable  under  an  agreement  in  the  bill,  also 
mentioned,  to  bear  date  12th  September,  1844,  until  the  defendant  should  answer  the 
bni,  or  the  Court  should  make  other  order  to  the  contrary.  The  circumstances  of  the 
esse  were  the  following : — ^The  plaintiff,  who  was  described  as  being  a  young  man  of 
about  25  years  of  age  and  of  weak  capacity,  was  originally  intended  for  the  medical 
profession,  and  in  the  year  1839  attempted  to  pass  his  examination  at  the  College  of 
Surgeons,  but  was  rejected,  and  feeling  himself  incapable  of  sufficient  application  and 
study  to  fit  him  for  passing  a  medical  examination,  he  abandoned  the  medical  profession 

(a)  Beported  by  G.  Goldsmith,  Esq.,  Barri8ter-at.law. 
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altogether,  and  in  the  year  1841  he  obtained  an  ensign's  commission  in  the  47di 
regiment  of  Foot,  when  he  was  compelled  to  sell  out  and  resign  his  commission. 

Previous  to  the  month  of  May,  1844,  he  had  contracted  a  habit  of  excessive  drinking, 
which  had  the  effect  of  undermining  his  faculties  and  constitution,  and  in  reducing  him 
to  a  state  of  the  greatest  nervous  debility,  and  of  almost  prostrating  his  mental  energies 
and  understanding,  and  not  having  the  advantage  of  experienced  friends  to  assist  him 
with  their  advice  (his  parents  being  both  dead),  h^'  became  an  easy  prey  to  artful  and 
designing  persons.  Having  occasion  to  go  to  the  Isle  of  Wight  for  the  benefit  of  lus 
health,  in  June,  1844,  he  became  acquainted  with  the  defendant  under  the  following 
circumstances. 

The  defendant,  Kemot,  had  for  some  years  past  kept  a  druggist's  shop  at  West  Cowes, 
and  professes  to  be  a  physician,  although  he  practises  as  a  general  medical  practitioner, 
and  on  his  card  of  address  describes  himself  as  "  C.  M.  Kemot,  M.D.,  surgeon  and 
dentist ;"  but  is  not  a  member  or  licentiate  of  the  College  of  Physicians  in  this  country, 
nor  a  member  of  the  Apothecaries'  Company.  The  house  in  which  he  resides  at  West 
Cowes  is  called  Gloucester  House,  and  the  druggist's  shop  belonging  to  it  is  styled— 
**  The  Medical  Hall."  In  the  month  of  June,  1844,  the  plaintiff  went  to  his  shop  to 
purchase  some  medicine,  when  a  long  conversation  took  place  between  them,  in  the 
course  of  which  the  defendant  gathered  from  the  plaintiff  the  facts  of  his  history,  and 
that  he  was  possessed  of  private  property  amounting  to  several  thousand  pounds,  of 
which,  part  consisted  of  a  large  sum  of  stock  in  Bank  Annuities  standing  in  his  own 
name,  and  moreover,  that  he,  the  plaintiff,  was  desirous  of  entering  upon  some  professioQ 
or  employment  if  the  state  of  his  health  would  permit ;  whereupon  the  defendant 
represented  to  the  plaintiff  that  he  could  by  his  influence  obtain  for  him  the  degree  of  a 
physician,  and  enable  him  to  practise  in  the  country  as  a  physician  without  the  neces- 
sity of  his  passing  any  examination,  at  the  same  time  offering  his  services  to  obtain 
such  a  degree,  with  which  proposal  the  plaintiff  being  forcibly  struck,  said  he  would 
consider  about  it.  In  the  meantime  the  idea  of  obtaining  a  physician's  degree  upon 
such  easy  terms  as  those  represented  by  the  defendant  worked  powerfully  upon  his 
imagination,  and  accordingly,  about  the  end  of  August  following,  the  plaintiff  went  from 
his  residence  in  London  to  the  defendant's  house  it  Cowes,  to  induce  him  to  procure 
the  wished-for  degree ;  but  the  defendant  not  being  at  home,  the  plaintiff  told  the 
defendant's  wife  the  purport  of  his  journey,  and  that  it  was,  to  be  made  a  physician ; 
whereupon  that  lady,  in  the  course  of  the  conversation,  being  duly  impressed  with  the 
extent  of  the  plaintiff's  intellect  and  the  facility  with  which  he  might  be  turned  to 
account,  informed  him  that  a  certain  house  and  toy-shop,  called  Yarborough  House, 
which  adjoined  the  defendant's  house,  called  Gloucester  House,  belonged  also  to  the 
defendant,  and  that  there  was  a  communication  between  the  two  houses,  and  that  the 
defendant  carried  on  there,  in  the  name  of  Evans  (the  maiden  name  of  his  wife),  the 
business  of  toy-seller  and  other  fancy  goods,  and  that  he  also  used  the  house  as  a 
lodging-house  for  the  letting  of  apartments,  and  that  the  toy-shop  was  "  a  nice  light 
business,"  which  would  suit  the  plaintiff,  as  he  might,  whDst  he  practised  medicine,  easily 
carry  on  such  business  in  the  same  way  that  her  husband,  the  defendant,  had  done,  and 
that  it  would  ensure  a  good  income  for  the  plaintiff.  At  this  juncture  the  defendant 
himself  returned,  and  having  been  informed  of  the  conversation  that  had  taken  place, 
repeated  his  ability  to  procure  for  the  plaintiff  a  physician's  degree,  at  the  same  time 
informing  him  that  if  he  settled  at  Cowes  and  resided  next  door  to  the  defendant,  he 
would  have  great  facilities  in  recommending  the  plaintiff  to  patients. 

In  the  same  month  of  August,  the  plaintiff,  accompanied  by  his  wife,  whom  he  had 
but  recently  married,  again  went  from  London  to  Cowes,  to  see  if  he  could  obtain  the 
degree  of  physician  through  the  instrumentality  of  the  defendant,  when  both  the 
defendant  and  his  wife  urged  him  to  quit  the  hotel  where  he  was  staying,  and  live  in 
apartments  in  the  defendant's  house,  where  he  would  be  much  more  comfortable  than 
elsewhere,  and  could  when  he  required  have  the  benefit  of  the  defendant's  medical  aid, 
which  in  the  plaintiffs  state  of  health  might  be  of  great  service  to  him.  To  this  pro- 
posal the  pkuntiff  assented,  and  shortly  after  went  with  his  wife  to  the  defendant's 
apartments  for  the  purpose  of  residing  there  permanently  at  a  guinea  and  half  a  week. 

On  the  12th  of  Sept.,  the  day  succeeding  that  upon  which  the  plaintiff,  accompanied 
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bjliis  wife*  took  possession  of  his  new  lodgings,  the  defendant  and  his  wife  wentup- 
itain  into  the  plaintiff's  apartment  and  pressed  him  to  become  tenant  to  the  defendant 
of  the  honse  called  Yerborongh  House,  and  represented  to  him  that  the  business  of  the 
toj-shop  would  bring  in  a  profit  to  the  plaintiff  of  about  seven  pounds  a  week,  but  in 
reality  it  afterwards  appeared,  upon  inspecting  the  books,  that  only  a  few  shillings  a 
day  were  cleared,  upon  an  average;,  and  that  a  Miss  Sawkins,  the  young  person  who 
looked  after  the  toy-shop  business,  would  be  willing  to  act  as  shopkeeper  for  the  plain- 
tilF,  at  a  salary  of  16/.  a  year  and  her  board  and  lodging ;  and  they  also  recommended 
Ae  pUdntifPto  hire  their  maid-servabt,  Mary  Ann  Walters,  at  one  shilling  and  sixpence 
a  week,  and  to  employ  their  shop- boy  to  open  and  shut  up  the  shop  atone  shilling  and 
sixpence  per  week ;  and  the  defendant  told  the  plaintiff  that  if  he  would  take  the  house 
and  toy-shop,  he,  the  defendant,  would  immediately  get  thp  plaintiff  his  physician's 
degree,  and  that  it  would  be  very  handy  for  the  plaintiff  to  reside  in  the  next  house,  as 
&e  defendant  could  then  conveniently  recommend  medical  patients  to  the  plaintiff;  all 
which  representations  the  latter  implicitly  believed,  looking  upon  the  defendant  as  his 
medical  attendant  and  adviser. 

The  defendant,  or  his  wife,  assured  the  plaintiff  that  the  household  furniture  in  the 
house  called  Yarborough  House,  and  the  toys,  fancy  goods,  and  other  articles  in  the 
toy-shop,  were  then  worth  1,500/.;  and  that  the  same  had  been  properly  valued  at 
^t  sum,  but  that  the  plaintiff  should  have  the  household  furniture  and  the  stock  in 
trade  in  the  shop  for  1,300/.,  and  strongly  reconunend^d  him  to  purchase  the  same 
as  a  great  bargadn.  The  defendant  then  produced  to  the  plaintiff  a  paper  writing 
purporting  to  be  a  memorandum  of  agreement  between  him  and  the  plaintiff,  which  he 
required  the  plaintiff  to  execute  upon  the  futh  of  the  above  representations,  whereupon 
^e  plaintiff,  without  the  slightest  suspicion  of  any  fraud,  consented  to  do  so,  and  Miss 
Sawkins  was  called  in  to  witness  the  execution  thereof  by  the  plaintiff;  and  the  agree* 
ment  was,  under  the  above-mentioned  circumstances,  signed,  sealed,  and  executed  by 
him  to  the  defendant :  it  was  in  the  following  words — "  Memorandum  of  an  agreement 
made  and  entered  into  this  12th  day  of  Sept.  1844,  between  Charles  M.  Kemot,  of 
West  Cowes,  and  John  Peacock,  of  London.  The  said  Charles  Middleton  Kemot 
agrees  to  sell  the  stock  in  trade,  household  furniture  of  Yarborough  House,  situated  in 
the  High  West  Cowes,  to  J.  Peacock,  for  the  sum  of  1,300/.,  and  to  let  the  said  house 
for  the  rent  of  65/.  per  annum,  with  all  the  shop-fixtures  and  house-fixtures  now  in 
fhe  house  and  shop,  the  said  John  Peacock  to  take  possession  on  the  18th  day  of 
Sept.  1844  ;  the  said  J.  Peacock  further  agrees  to  give  the  said  Charles  M.  Kemot 
the  refusal  of  the  business,  if  he  the  said  J.  Peacock  wishes  to  leave  it,  and  the  said  J. 
Peacock  agrees  to  keep  and  leave  the  said  house  and  premises  in  good  and  tenantable 
repair  as  they  now  are,  rent  to  be  paid  quarterly,  all  taxes  except  land-tax  to  be  paid 
hy  J.  Peacock,  no  alterations  or  fixtures  removed  unless  by  written  permission  of  the 
landlord;  and  the  said  J.  Peacock  further  agrees  to  pay  on  the  11th  of  Sept.  1844, 
the  sum  of  900/.,  the  remainder  to  remain  on  interest  at  4/.  per  cent,  secured  by 
warrant  of  attorney.  In  witness  whereof,  the  said  J.  Peacock  and  C.  M.  Kemot,  have 
hereunto  set  their  hands  and  seals  this  day  and  year  aforesaid.  (Signed)  C.  M.' 
Kemot,  (L.  S.)  ;  John  Peacock,  (L.S.)  ;  witness,  Frances  Sawkins." 

It  seems  that  the  household  furniture  and  stock  in  trade  in  the  shop  were  of  the  most 
inferior  description,  and  upon  a  valuation,  taken  afterwards,  were  estimated  to  be  not 
worth  more  than  521/.  12s.  4d.  No  legal  adviser  was  ever  employed  by  the  plaintiff 
in  these  transactions,  nor  present  when  he  signed  the  memorandum  of  agreement,  nor 
upon  such  occasion  was  any  inventory  or  valuation  made  of  the  stock  in  trade  and 
household  furniture  by  any  appraiser ;  and  the  plaintiff  being  entirely  ignorant  of  such 
matters,  tmsted  entirely  to  the  representations  of  the  defendant  and  his  wife ;  and  it 
appears,  moreover,  that  the  principal  inducement  which  operated  on  the  plaintiff  to  exe- 
cute the  agreement,  was  the  obtaining  a  physician's  degree  through  the  instmmentality 
of  the  defendant.  The  plaintiff  continued  to  reside  in  his  apartments  in  the  defendant's 
house  imtil  the  end  of  September,  and  during  the  whole  of  that  time  he  continued  to 
he  in  a  state  of  great  mental  and  bodily  prostration,  and  continued  subject  to  hb  habit 
of  drinking  to  excess,  and  was  occasionally  overcome  by  violent  paroxysms  of  mental 
excitement ;  and  was,  during  that  period,  under  the  medical  care  of  the  defendant. 
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^  On  the  25th  of  October,  1844,  the  defendant  produced  to  the  plaintiff  a  warrant  of 
attorney,  to  enter  up  judgment  against  him,  at  the  suit  of  the  defendant,  for  the  sum  of 
600/.,  and  requested  tiie  plaintiff  to  execute  the  same  as  a  security  for  the  sum  of  300/., 
which  he  represented  to  be  still  due  to  him  from  the  plaintiff,  under  the  agreement  of 
the  12th  of  September,  1844. 

The  warrant  of  attorney  was  prepared  by  a  respectable  solicitor,  who  was  not  aware 
of  the  nature  of  the  transaction  to  which  it  related — but,  with  another  solicitor,  who 
was  to  act  as  the  plaintiff's  solicitor  on  the  occasion,  (although  usually  the  defendant's 
solicitor,)  attended  at  the  execution  of  it  by  the  plaintiff.  These  gentlemen,  it  appears* 
were  neither  of  them  known  to  the  plaintiff  until  such  interview,  nor  had  he  before  that 
time  ever  seen  the  warrant  of  attorney.  But  it  was  made  to  bear  interest  at  5  per  ceiiL« 
although  by  the  agreement  of  the  12th  of  September,  1844,  such  interest  was  only  to 
be  payable  at  4  per  cent. 

The  defendant  having  obtained  the  warrant  of  attorney  under  the  above  drcumstances, 
entered  up  judgment,  with  an  intent  to  sue  out  execution  thereon  against  the  plaintiff 
for  the  whole  of  the  dOO/.  and  interest,  in  case  the  first  instalment  of  50/.  and  interest 
were  not  paid  on  the  20th  of  December,  now  instant. 

The  plaintiff  having  occasion  to  come  to  London  for  the  purpose  of  consulting  his 
solicitors,  Messrs.  Husband  and  Wyatt,  saw  his  sister  in  London,  and,  for  the  first  time, 
communicated  to  her  his  speculation  in  physic  and  fancy  articles,  and  that  he  had  been 
induced  to  purchase  the  stock  in  trade  of  the  toy- shop  and  household  furniture  for 
1,300/.,  and  that  the  defendant  had  eng^ed  to  procure  for  him  the  degree  of  a  physi- 
cian, in  order  that  he  might  practise  at  Cowes.  The  plaintiff's  sister,  at  such  informa- 
tion, expressed  her  apprehensions  that  he  had  been  grossly  imposed  upon,  and  requested 
him  to  consult  his  own  solicitors  upon  the  subject.  The  plaintiff  took  her  advice,  and 
through  the  mediunkof  those  gentlemen,  Messrs.  Husband  and  Wyatt,  it  was  discovered 
that  the  plaintiff  had  been  the  subject  of  gross  imposition  throughout  the  whole 
transaction. 

The  above-named  solicitors  of  the  plaintiff  wrote  a  letter  to  the  defendant,  dated  27di 
November,  1844,  after  having  duly  investigated  the  whole  affair,  charging  him  ^dth  the 
deception  which  he  had  practised  upon  the  plaintiff  in  reference  to  the  agreement  of  the 
12th  of  September,  1844,  and  calling  upon  him  to  transfer  to  the  plaintiff  the  sum  of 
900/.  3^  per  Cent.  Bank  Annuities,  which,  in  pursuance  of  the  alleged  agreement,  he 
bad  procured  to  be  transferred  by  the  plaintiff  into  the  name  of  the  defendant ;  also  to 
pay  back  the  plaintiff  the  two  further  sums  of  100/.  and  50/.,  obtained  on  the  same  day 
as  the  transfer  of  stock,  and  to  deliver  up  the  warrant  of  attorney  of  the  25th  of 
October,  and  to  vacate  or  enter  up  satisfaction  on  the  judgment  which  had  been  entered 
up  by  him  against  the  plaintiff — at  the  same  time  offering  to  the  defendant  to  deliver 
up  to  him  the  possession  of  Yarborough  House,  household  furniture,  and  stock  in  trade 
upon  the  premises,  and  to  pay  the  value  of  so  much  of  the  stock  as  had  been  sold.  To 
this  the  defendant  paid  no  attention. 

On  the  19th  of  November  the  plaintiff's  solicitors,  upon  inquiries  at  the  Bank  of 
England  and  elsewhere,  discovered  that  the  above-mentioned  sum  of  900/.  3^  per  Cent. 
Annuities,  which  had  been,  as  before  described,  transferred  by  the  plaintiff  to  the 
defendant,  had  ever  since  remained,  and  was  still  standing  in  the  name  of  the  defendant : 
they  thereupon  caused  a  distringas  to  be  issued  on  behalf  of  the  plaintiff,  to  prevent  the 
transfer  of  the  stock  or  the  receipt  of  the  dividends  by  the  defendant. 

On  the  22nd  of  November  the  plaintiff's  solicitors  were  served  by  the  solicitors  of  the 
Bank  of  England  with  a  notice,  in  writing,  to  inform  them  that  unless  an  injunction  was 
obtained  on  or  before  the  29th  of  November,  the  restraint  would  be  removed,  and  the 
Bank  would  permit  the  stock  to  be  transferred,  and  the  dividends  paid. 

The  bill  was  filed  oo  the  29th  November  for  the  purpose  of  having  it  declared  that 
the  execution  by  the  plaintiff  of  the  memorandum  of  agreement  of  the  12th  September, 
1844,andof  thewarrantof  attomey,and  the  transfer  by  plaintiffof  the900/..  3^  per  Cent. 
Annuities,  and  the  payment  of  two  several  sums  of  100/.  and  50/.  were  both  obtained 
from  the  j^'^ntlff  by  fraud  and  undue  influence  on  the  part  of  the  defendant,  and  that 
fU^  ortid  memorandum  of  agreement  and  warrant  of  attorney  might  be  set  aside  and 
cancelled,  and  proper  directions  given  for  causing  the  judgment  which  had  been  entered 
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op  agunst  the  plaintiff,  under  the  warrant  of  attorney,  to  be  vacated,  and  the  sum  of 
900/.  Bank  Annuities  re-transferred  to  the  plaintiff,  and  be  in  the  meantime  secured  in 
the  court ;  and  that  the  defendant  might  be  decreed  to  repay  the  sums  of  100/.  and  50/. 
with  interest,  the  plaintiff  being  ready  to  give  up  to  the  defendant  possession  of  Yar- 
borough  House,  together  with  the  household  furniture  and  stock  in  trade,  and  allow  for 
such  parts  as  had  been  sold  or  disposed  of.  Also,  for  an  injunction  to  restrain  the  selling 
out  or  transferring  the  900/.  3  J  per  Cent  Annuities,  or  receiving  any  dividends  therefrom. 
Also  from  suing  out  execution  against  the  plaintiff  upon  the  judgment  so  entered  up 
under  the  warrant  of  attorney,  and  from  distraining  for  any  rent  upon  the  said  house  and 
premises  under  the  agreement  of  the  12th  September,  1844,  or  prosecuting  any  action 
in  relation  to  such  agreement.  On  that  day  (29th  November)  his  Honour  the  Vice- 
Chancellor  of  England  granted  the  injunction  only  so  far  as  restrained  the  sale  or 
transfer  of  the  stock,  which  did  not  extend  to  restrain  the  defendant  from  acting 
under  the  warrant  of  attorney  for  300/.,  or  distraining  for  rent  upon  the  premises  at 
Cowea.     The  present  motion  was  therefore  made. 

The  affidavit  of  Miss  Sawkins  went  to  shew  that  the  plaintiff's  health  had  been  com- 
pletely undermined  by  intoxicating  liquors  ;  that  he  was  always  in  a  most  nervous  state, 
and  incapable  of  properly  attending  to  matters  of  business ;  that  shortly  after  the 
plaintiff  came  to  reside  at  Yarborough  House  she  heard  him  one  morning  running  down 
stairs  with  a  most  hideous  noise,  and  saw  him  run  down  the  garden  to  the  sea-side* 
foaming  at  the  mouth,  and  held  two  razors  open  in  his  hands  moving  them  to  and  fro» 
and  then,  with  a  dreadful  imprecation,  threw  them  into  the  sea.  She  supposed  him  to 
be  in  a  delirious  state,  brought  on  by  excessive  drinking  of  ardent  spirits.  The  affi- 
davit of  the  servant,  Mary  Ann  Walters,  was  to  the  same  effect. 

The  affidavit  of  the  defendant  himself,  agamst  the  injunction,  stated  that  he  had  for  the 
last  fifteen  years  resided  at  Cowes,  and  had,  during  the  whole  of  that  time,  carried  on  bis 
profession  of  a  surgeon  with  good  reputation  and  credit  to  himself,  and  had  also  con- 
nected with  his  medical  practice  the  business  of  a  chemist  and  druggist,  and  had  devoted 
the  greater  portion  of  his  mature  life  to  the  pursuits  of  science  and  philosophy  ;  and 
k»^  prior  to  the  transactions  mentioned  in  the  bill,  he  had  taken  the  degree  in 
midwifery  in  Edinburgh,  and  also  other  degrees  in  philosophy  and  arts  in  the  university 
of  Grisson  in  Germany  (a),  and  had  obtained  his  diploma  as  a  member  of  the  College  o£ 
Snrgeona  in  London ;  and  by  reason  of  his  known  industry  and  devotion  to  scientific 
mirsuits,  he  had  been  frequentiy  induced,  by  persons  who  were  desirous  of  entering 
mto  the  medical  profession,  to  give  them  instruction  and  assistance  in  the  various 
branches  of  science  connected  therewith,  without  receiving  them  as  his  apprentices  or 
articled  pupils  in  his  general  practice.  And  that  in  the  early  part  of  his  life,  for  a 
considerable  time,  he  attended  lectures  in  the  University  of  Edinburgh,  and  also  in 
London,  and  has  become  well  acquainted  with  the  routine  of  study  necessary  for 
obtaining  medical  degrees  in  the  German  universities  ;  and  that  he  had  occasionally 
undertaken  to  prepare  students,  so  as  to  enable  them  to  pass  their  examinations  and 
take  such  degrees,  and  had  been  accustomed  to  examine  and  instruct  them.  Accord- 
ingly, the  better  to  facilitate  the  progress  of  his  pupils  and  to  test  their  proficiency,  he 
bt^  iJways  been  in  the  habit  of  giving  them  subjects  to  write  upon  as  essays*  and  had 
also  at  great  pains  and  expense  to  himself  collected,  and  for  a  long  time  possessed,  a 
very  valuable  and  useful  series  of  anatomical  preparations  and  chemical  and  philosophical 
i^paratos ;  and  that  he  had  in  several  instances,  by  his  assistance  and  instruction, 
enabled  students  to  pass  their  examination  for  degrees  and  diplomas  in  the  science  of 
snrgery,  medicine,  and  chemistry  with  credit  to  themselves,  and  that  the  fee  usually 
received  by  him  for  such  personal  instruction  and  assistance  only  had  been  50/.,  which 
Was  nsuaUy  paid  in  advance  at  the  time  of  commencing  such  studies  with  him ;  and  any 
fiurther  expenses  or  disbursements  which  he  might  incur  in  assisting  such  students  to 
procure  such  degree  or  diploma  were  always  paid  to  him  in  addition  to  such  fee  for 
instmction,  at  the  period  of  obtaining  the  degree  or  diploma,  and  after  such  expenses 
or  £sbursements  were   actually  incurred.     And  that  he  never,  otherwise  than  as 

(s)  This  was  the  scat  of  learniag,  which,  accord-,  defendant,  was  intended  to  hecomc  the  alma  maier 
i&K  to  the  arrangement  between  the  plaintiff  and'    of  the  latter  in  respect  to  the  physician's  degree. 
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before  mentioned,  professed  to  procure  degrees  by  his  influence  on  the  profession  or 
otherwise. 

Bethel  and  Cole  moved  for  the  injunction,  contending  that  the  whole  transaction 
from  beginning  to  end  exhi)>ited  a  case  of  gross  fraud  and  undue  influence,  exercised 
upon  a  weak-minded  young  man,  over  whom  the  defendant  by  artifices  had  obtained  a 
complete  ascendancy,  under  the  pretence  of  procuring  a  Oerman  doctor's  degree  for  the 
plaintiff  to  practise  as  a  physician,  without  any  other  qualification,  and  had  continued 
to  burden  him  with  a  house  and  its  furniture,  and  a  business  totally  at  variance  with 
the  profession  in  which  he  was  destined  to  figure,  and  this  at  a  price  so  grossly 
inadequate,  as  to  amount  to  nothing  less  than  a  fraud,  which  of  itself  would  induce  the 
Court — were  there  no  other  circumstances  of  hardship  in  the  case — to  set  aside  the 
transacti(Mi.  (Gibson  v.  Jeyes,  6  Vesey,  273 ;  Huguenin  v.  Baseley,  13  Vesey,  105  ; 
14  Ve8ey,273;  JTtn^  v.  ^am/e^  4  Sim.  223;  2  M.&K.  456;  3  CI.  &  Fin.  218; 
Dent  V.  Bennett.)  (a) 

J,  Parker  and  Green  appeared  for  the  defendant,  and  submitted  that  there  was 
nothing  in  the  case  before  the  Court  which  ought  to  call  for  its  interference  on  behalf 
of  the  plaintiff.  They  represented  the  defendant  as  a  highly  reputable  practitioner, 
who  had  carried  on  his  profession  for  many  years  with  credit  and  success ;  that  it 
would  be  exceedingly  unjust  that  he  should  be  expected  to  give  up  that  profession, 
together  with  the  goodwill,  and  all  the  advantages  which  he  would  otherwise  have 
derived  from  it,  and  yet  receive  nothing  in  return.  That  so  far  from  the  plaintiff  being 
the  imbecile  and  w^-minded  person  he  had  been  represented,  he  had,  on  the  con- 
trary, exhibited  great  acuteness  in  the  whole  affair.  That  the  charge  of  fraud  and 
undue  influence  which  had  been  got  up  was  utterly  unfounded,  and  that  the  Court 
would  not  deprive  the  defendant  of  his  legal  security  by  granting  the  injunction, 
which  would  have  the  effect  of  depriving  the  defendant  of  all  protection,  and  hold  out 
an  inducement  for  the  plaintiff,  who  was  in  possession,  to  abscond,  or  make  away  with 
the  property.  That  in  the  case  of  King  v.  Hamlet,  (b)  as  decided  by  Lord  Brougham,  and 


(a)  The  same  principle  upon  which  equity  relieres 
against  an  attorney  taking  securities  from  his  dient, 
applies  also  to  an  agreement  taken  by  a  medical 
adviser  from  an  aged  patient,  by  which  the  former, 
in  consideration  of  his  past  and  future  services,  was 
to  be  paid  25,000i.  after  the  decease  of  the  latter. 
This  was  the  case  of  Dent  ▼.  Bennett  (7  Sim.  647)  i 
alluded  to  in  the  text.  The  Vice-Chancellor  of 
England,  before  whom  the  matter  was  first  heard, 
in  Uying  down  the  principle  upon  which  the  trans- 
action was  founded,  conceived  that  it  was  void,  even 
at  law,  for  it  held  out  a  direct  premium  to  the  medi- 
cal adviser  to  accelerate  that  death,  upon  the  hap- 
pening of  which  he  was  to  have  25,000/.  **  I  ought," 
said  Us  Honour,  **  at  once  to  set  my  face  against  a 
transaction  which  is  fraught  with  all  the  mischief 
that  this  Court  can  ever  set  itself  to  prevent  in  the 
case  of  solicitor  and  client.  If  a  case  were  to  arise 
before  me  (although  there  be  no  positive  decision 
upon  the  subject),  wherein  I  should  find  that  a  clergy- 
man, or  any  person  in  the  habit  of  imparting  religious 
instruction,  had  taken  from  a  person  who  placed 
confidence  in  him  a  security  similar  to  that  in  the 
present  case,  I  should  not  require  to  have  quoted  to 
me  an  exact  precedent ;  but  I  should  be  guided 
by  the  principle  on  which  the  Court  acts  incases 
between  client  and  solicitor."  This  judgment 
was  confirmed  upon  appeal  (4  My.  &  C.  369)  ;  in 
the  course  of  which.  Lord  Cottenham,  in  reference 
to  the  Vioe-Chancellor's  opinion  as  to  the  illenlity 
of  the  agreement  in  point  of  law,  said  he  should 
abstain  from  stating  any  thing  upon  that  subject, 
but  put  it  simply  upon  the  doctrine  laid  down  by 
Lord  Eldon  in  Oibton  v.  Jeyet  (6  Ves.  266), 
"that  those  who  meddle  with  such  traasactiOBs 
take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous  ;'*  but  that  in  the  case  before 
Mm,  so  far  from  the  defendant  having  suMceded  in 


doing  it,  the  evidence  proved  the  reverse,  viz.  that 
he  lud  obtained  from  his  patient,  eighty-five  years 
of  age,  an  agreement  to  pay  him  25,0002.  for  aerrioes 
completed  two  years  before,  the  regular  charge  for 
which  he  had  been  previously  paid,  and  this  privately, 
without  the  intervention  of  a  third  person,  and 
careftilly  concealed  until  after  the  death  of  the 
patient.  His  lordship  said,  moreover,  that  his 
judgment  did  not  proceed  upon  the  ground  that  the 
agreement  was  not  signed  by  the  testator,  or  that  it 
was  illegal,  and  therefore  void  upon  the  face  of  it, 
but  upon  the  fact  of  being  satisfied,  from  the  inter- 
nal evidence  afforded  by  the  document,  and  from 
other  facts,  as  to  which  there  was  no  dispute,  that 
the  testator  never  did  agree  to  or  intend  to  direct, 
what  in  the  paper  he  was  represented  as  agreeing  to 
and  directing,  and  that  his  signature  thereto,  if  he 
ever  did  sign  it,  must  have  been  obtained  by  firaiuL 

(ft)  This  was  the  case  of  a  young  man  about 
twenty-seven  years  of  age,  dealing  with  his  re- 
versionary interest.  WiUi  respect  to  parties  thus 
drcumstanced,  they  are  equally  protected  by  the 
Court  against  all  the  world  in  dealing  with  thdr 
expectancies,  as  are  cestui  que  trusts  against  the 
purchase  of  their  estates  by  trustees ;  and  if  the 
dealing  be  a  matter  of  contest,  the  onus  will  lie 
upon  the  purchaser,  to  shew  that  the  transaction 
was  a  bona  fide  one.  The  motives  which  Indece  a 
Court  of  Equity  to  discourage  the  sales  of  rever- 
sions by  expectant  heirs  are,— 1.  That  it  opeaa  a 
door  to  take  an  undue  advantage  of  a  young  man  ia 
distressed  and  needy  circumstances ;  and  the  Courts 
vrill,  during  the  pressure,  regard  him  in  the  light  of 
an  infant  dealing  with  an  adult.  {Qfoynm  v.  Heaimtp 
1  Bro.  C.  C.  1.)  2.  If  there  were  no  controUiag 
power,  a  voung  heir  might  be  induced  to  shake  off 
his  father's  authority,  and  encourage  his  extravagant 
habits  by  disposing  of  the  family  estate.    Hie  for« 
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affirmed  on  appeal  to  the  House  of  Lords,  no  relief  was  granted  to  the  party,  although 
the  circumstances  there  disclosed  were  worse  than  the  present  oue.  Moreover,  the 
plaintiff  could  not  he  called  an  inexperienced  person,  for  he  had  already  passed  three 
years  of  his  life  in  the  army,  in  which  he  had  every  opportunity  of  gaining  a  know- 
ledge of  the  world.  That  the  very  circumstance  of  the  defendant  not  having  sold  out 
the  stock  after  he  had  got  it  into  his  power,  by  means  of  the  transfer  of  it  into  his  own 
name,  shewed  a  feature  of  honesty  for  which  the  other  side  did  not  care  to  give  him 
credit.     (WiUis  v.  Femegan,  2  Atk.  252.) 

The  Vice-Chanckllor.— With  respect  to  the  question  of  the  injunction  upon  the 
warrant  of  attorney,  I  think,  without  going  into  the  offsets  of  the  case,  it  is  sufficiently 
dear  that  upon  the  agreement  alone  it  ought  to  be  allowed.  Indeed,  the  defendant 
himself  has  in  his  affidavit  so  represented  the  transaction,  as  to  shew  that  it  was  part 
of  the  bargain,  that  in  consideration  of  the  sum  of  1,300/.  the  defendant  should  have 
the  shop,  stock,  and  furniture,  with  a  tenancy  of  the  house,  and  its  fixtures,  at  a  rea- 
sonable rent,  which  would  insure  him  the  goodwill  of  the  business.  This  formed  the 
subject  of  conversation  between  them  before  the  plaintiff  went  to  London ;  during 
which  time  the  defendant  represented  to  the  plaintiff,  that  if  he  desired  to  purchase 
the  goodwill,  he  might  do  so  by  the  purchase  of  Yarborough  House.  This  shews  that 
the  object  of  the  plaintiff  was,  that  it  should  be  accompanied  by  the  goodwill  and 
tenancy.  Now,  in  what  manner  was  this  carried  out }  An  instrument  is  prepared 
which,  it  is  manifest,  did  not  provide  for  the  permanent  goodwill  of  the  business.  It 
states  that  the  stock  and  furniture  should  be  taken  for  1,300/.,  and  that  the  house 
should  be  let  at  a  yearly  rent  of  65/. ;  but  there  was  nothing  said  about  the  goodwill, 
neither  was  there  any  term  mentioned  or  alluded  to  ;  but  that  the  refusal  should  be  with 
the  defendant.  This,  evidently,  did  not  meet  the  views  of  both  parties — not  even  of 
the  defendant  himself ;  for  he  appears  to  have  forgotten  the  inducements  which  he  had 
all  along  held  out  to  the  plaintiff.  In  reviewing  the  circumstances  of  the  case,  I  do 
not  pay  much  regard  to  the  accounts  given  as  to  the  frequent  accounts  of  intoxication, 
for  in  affidavits  of  this  kind  the  facts  are  generally  highly  embellished.  The  plain 
account,  however,  appears  to  be  this : — that  a  young  man,  about  twenty-six  years  of 
age,  had  made  the  usual  application  to  pass  his  examination  as  an  apothecary,  but 
could  not  succeed.  He  then  enters  the  army,  but,  for  some  cause  or  other,  abandons 
the  military  profession,  or  is  compelled  to  resign.  Finding  himself  unfit  for  both  the 
one  and  the  other,  a  thought  occurs  to  him  that  he  would  take  instructions,  forsooth* 
firom  the  defendant  for  a  German  doctor's  degree,  for  the  purpose  of  qualifying  himself 
to  set  up  as  a  physician.  There  was  a  distinct  agreement  as  to  that,  for  which  the 
plaintiff  was  to  pay  50/.,  that  is,  for  instruction,  and  one  guinea  and  a  half  a  week  for 
lodgings,  &c.     Now,  generally  speaking,  when  a  person  thinks  of  being  taught,  it 

mer  is  conaidered  a  private  reason,  the  latter  is  the  defendant's  conduct  was  evidence  of  a  certaia 
fionnded  upon  public  policy.  Where,  however,  either  mcUa  fides  in  the  transaction.  Upon  an  appeal,  how- 
of  these  circumstances  does  not  occur  ;  for  instance,  ever,  to  the  Lord  Chancellor  (Brougham),  his  lord- 
where  the  pressure  is  removed,  so  that  there  exists  ship,  lookin?  at  the  admitted  knowledge  which  Lord 
no  urging  necessity  arising  from  want;  in  other  Lorton  (the  father  of  the  plaintiff)  had  of  the  parti- 
words,  when  the  pressure  is  removed  {Peacock  y,  cular  nature  and  details  of  the  transaction, — the  loan 
Svoiw,  16  Ves.  512),  or  where  the  young  man  has  by  way  of  goods, — the  general  nature  of  the  deal- 
tiie  saneUon  of  parental  experience  or  parental  ac-  ing,  and  knowing  that  his  son  was  dealing  with  his 
quiescence,  he  cannot  then  claim  the  extraordinary  expectancy,  and  that  he  was  mortgaging  those 
protection  of  the  Court,  but  must  be  treated  like  all  very  estates  of  which  he  himself  had  possession 
other  persons.  Neither  is  he  relieved,  where  he  as  tenant  for  life,— regarding,  moreover,  that  the 
sabsequently  allows  the  consideration  given  for  the  plaintiff  voluntarily  parted  with  the  goods  when 
securities  over  his  reversionary  estates  to  be  so  dealt  under  no  pressure  whatever,  and  thus  placing  the 
viththat  it  can  never  be  restored  to  the  other  party  property  of  the  defendant  for  the  present  out  of  his 
in  its  original  condition.  It  was  under  these  cir-  reach,— and,  lastly,  other  important  evidence  sup- 
cuastances  that  the  case  of  King  v.  Hamlet  was  plied,  which  was  not  in  the  case  before,  viz.  the 
taken  out  of  the  general  rule  of  expectant  heirs,  as  soUdtor  of  Lord  Lorton  being  emploved  by  that 
decided  by  the  Court  of  Chancery,  and  affirmed  on  nobleman  to  negotiate  with  the  defendant  to  take 
appeal  to  the  House  of  Lords.  An  injunction  had  back  his  goods  and  take  up  the  securities,  were  cir- 
been  sranted  by  the  Vice-Chancellor  of  England,  cumstances  which  induced  the  Court  not  to  extend 
lestralnlng  Hamlet,  the  defendant,  from  suing  on  its  relief  to  the  purchaser,  or  set  aside  the  securities 
■ecorities  for  the  price  of  certain  quantities  of  plate,  given  for  the  price.  Upon  the  case  going  before  the 
jewellfry,  &c.  sold  to  the  plaintiff,  an  expectant  House  of  Lords,  it  was  held  by  them,  confirming  the 
heir,  with  the  knowledge  that  the  plaintiff  intended  decree  of  the  Court  below,  uat  such  heir  had  no 
to  leU  them  for  the  purpose  of  raising  money;  his  equity^taJ^iye  the  transaction  rescinded,  or  to  be 
Honour  coaoeiving,  from  the  facts  before  him,  that  relieved  against  the  secusUie^ 
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fiatarally  inToWeB  in  it  the  idea  of  teacher  and  pupil.  The  defendant  etates,  among 
other  things*  in  his  affidavit,  diat  he  had  lived  for  the  last  fifteen  years  at  Cowes,  and 
had»  during  the  whole  of  that  time,  carried  on  his  profession  of  a  surgeon,  with  good 
reputation,  and  credit  to  himself ;  and  had  devoted  the  greater  portion  of  his  mature 
life  to  the  pursuits  of  science  and  philosophy,  &c.  Then  when  this  young  weathercock 
applied  to  our  philosopher  for  instruction,  and  the  latter  agreed  to  receive  him  for  that 
purpose,  the  relation  of  pupil  and  tutor  instantly  sprung  up,  and  the  tutor  soon  obtained 
an  influence  over  the  mind  of  the  scholar.  It  was  then  the  defendant  directed  the 
agreement  to  be  prepared  by  the  quasi  lawyer.  King,  who  had  once  been  an  attorney's 
derk;  and  all  the  circumstances  attending  the  execution  of  the  instrument  by  die 
plaintiff  may  be  characterized  as  unfair  and  fraudulent,  making  the  1,300/.  to  be  the 
price  for  the  stock  in  trade,  and  possession  of  the  house,  without  giving  him  any  term 
of  years  therein,  and  without  saying  a  single  word  about  the  goodwill,  which  formed  the 
main  inducement  in  taking  the  house ;  so  that  the  plaintiff,  in  the  absence  of  any 
term  of  years,  had  not  the  slightest  security  against  being  turned  out  of  the  premiaes 
at  the  end  of  a  year. 

Injunction  granted  according  to  the  notice  of  motion,  the  plaintiff  undertaking,  on  or 
before  the  —  day  of  December  instant,  to  deliver  up  to  defendant  poseeseum 
of  the  house  and  the  furniture,  chattels,  and  effects  therein  ;  the  defendant 
undertaking  to  account  for  such  furniture,  clwttels,  and  effects,  as  the  Court 
shall  direct. 


COURT  OF  COMMON  PLEAS. 

Michaelmas  Term,  1844. 

AspiNALL  and  OTHEas  v.  Akdus  and  Others. (a) 

Will — DevUe,  coiuirtieiion  qf, 

A,  being  seized  in  fee  of  certain  real  eetatea,  and  also  poteeeeed  qf  a  leasehold  estate,  devised  and 
bequeathed  the  whole  of  his  property,  real  and  personal,  as  follows : — **  Unto  my  dutffid  daughter 
E,,  to  her,  her  heirs  and  assigns  for  ever :  provided  she,  at  a  proper  time,  intemuarries,  and  should 
have  no  children,  then  and  in  that  ease  I  give  the  whole  (fmy  property,  as  qforesaid  described,  to 
miy  nephew  X.  A.,  eldest  son  qf  my  brother  /.  A.,  except  100/.  to  my  godson  B,  A,,  ton  ^  «|r 
brother  J,  A,,  qf,  S^.,  when  he  shall  attain  his  twenty-JIrst  year."  **  But,  neverthelesSf  provided 
my  daughter  B.  should  not  have  child  or  children  lawfully  begotten  in  wedlock,  I  sHll  give  all  mig 
real  and  personal  property  whatsoever  or  wheresoever  to  her,  and  for  her  own  use  during  her  natural 
life,  and  at  her  death  to  be  equally  divided  amongst  her,  my  daughter's,  children  then  Umng,  share 
and  share  alike,  to  them,  their  heirs  and  assigns  for  ever,"  '*  And  should  it  so  htyfpen  thai  all 
my  daughter* s  children  should  die,  except  one,  then  the  whole  of  my  bequests  to  be  given  to  that 
child,  he  or  she  attaining  twenty^one  years  qf  age ;  and  that  one  child  should  die  without  issue, 
then  I  give  and  bequeath  all  my  real  and  personal  estate  whatsoever  or  wheresoever,  as  qforesaidf 
to  my  nephew  L,  A,,  and  my  godson  B,  A,,  to  them,  their  heirs  and  assigns,  fbr  ever,  ^fler  the 
death  of  my  daughter  E," 
The  testator's  daughter  E.  survived  her  father,  and  died  without  having  been  ever  married. 
Held,  that  the  testator's  daughter  E.  became  entitled  to  the  fee-simple  in  the  real  estate,  and  to  He 
absolute  interest  in  the  leasehold  estate  qfthe  testator,  and  that  L,  A,  and  B,  A,  did  not  take  under 
the  will  any  interest  either  in  such  real  or  leasehold  estate, 

BY  order  of  Vice-Chancellor  Wigram  the  following  case  was  submitted  fbr  the 
opinion  of  this  Court. 

Case, 
Elkanah  Aspinall  (the  testator  in  the  pleadings  named)  was,  at  the  lime  of  making  hia 
will,  and  thenceforward  imtil  the  time  of  his  decease,  seized  of  the  inheritance  in  fee* 
■imple  of  certain  freehold  messuages  or  tenements  in  the  county  of  York,  and  at  the  time 
of  his  decease  was  also  possessed  of  leasehold  estate  in  the  said  county,  and  other  per« 
lonal  property,  and  being  so  seized  and  possessed,  the  said  Elkanah  Aspinall  duly  oaade 
and  published  his  last  will  and  testament  in  writing,  bearing  date  Uie  24th  day  of 
March,  1817,  and  which  will  was  duly  executed  by  him  in  the  manner  then  required 
for  rendering  valid  devises  of  freehold  estates ;  and  such  will  was  in  the  words  and  figuree 
(a)  Reported  by  W.  PATBaaoN,  Esq.,  Barristei^at-lBw. 
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Mowing;  thatistoaaj,  "  In  the  name  of  Ood,  Amen.  I»£lkaiialiA8pmall»of  the  txmn- 
ship  of  Barlby  and  parish  of  Kemborough»  in  the  county  of  York,  stone-merchant, 
in  perfect  h^th  of  body  and  of  sound  memory  and  judgment,  do  publish  and 
declare  this  to  be  my  last  will  and  testament,  revoking  all  former  will  or  wills  heretofore 
made.  I  give,  devise,  and  bequeath  all  my  real  and  personal  estate,  whatsoever  and 
wheresoever,  within  the  three  united  kingdoms  called  Great  Britain,  or  whatever  may 
in  my  lifetime  or  after  my  death  Ml  to  me  by  law  as  my  right  or  by  the  right  of  my 
beloved  wife  Elizabeth  Aspinall,  in  manner  as  follows :— viz.  First  I  give  unto  my  said 
wife  Elizabeth,  during  her  natural  life,  or  until  her  marriage*  which  shall  first  happen, 
all  my  messuage-house  and  tenements,  hereditaments,  &c.,  upon  which  I  now  live, 
called  Barlby  Bank,  in  the  township,  parish,  or  county  aforesaid,  in  the  East  Riding  of 
the  county  of  York ;  also,  2ndly,  I  give  unto  my  said  wife  Elizabeth  all  my  personal 
estate  and  effects,  including  my  stock-in-trade,  book-debts,  and  all  other  property,  of 
what  nature  or  kind  whatsoever  or  wheresoever,  to  my  said  wife  Elizabeth  during  her 
natural  life  or  marriage,  which  shall  first  happen.  Should  I  be  in  possession  of  any  ships, 
sloops,  or  vessels,  part  or  parts,  at  the  time  of  my  death,  then  I  do  direct  that,  as  soon  as 
convenient,  my  executors  hereinafter  mentioned  will  sell  such  part  or  parts  of  ships  or 
vessels  as  I  may  be  entitled  to  at  the  time  of  my  death,  with  any  stock  of  stone  I  may 
then  have,  together  with  my  book-debts  and  other  moneys  collect  up,  with  the  sale  of 
any  furniture  my  said  executors  may  think  proper  to  dispose  of,  and  to  sell  and  to  make 
all  as  above  into  lawful  money  or  cash  of  the  realm ;  and  then  I  do  direct  that  my  said 
executors  will  place  the  said  moneys  or  cash  out  upon  real  or  Government  securities ; 
the  interest  arising  from  the  said  moneys  to  be  regidarly,  and  from  time  to  time,  paid  to 
my  said  wife  Elizabeth,  by  my  executors,  during  the  term  of  her  natural  life,  or  so  long 
as  she  remains  my  widow,  and  no  longer ;  after  her  death  or  marriage,  which  shall  first 
happen,  I  give,  devise,  and  bequeath  the  whole  of  my  property  real  and  personal,  what- 
soever or  wheresoever,  of  what  kind  or  description  soever,  within  the  three  imited 
kingdoms  of  Ghreat  Britain,  unto  my  dutiful  daughter  Eliza  Aspinall,  to  her,  her  heirs 
and  assigns,  for  ever ;  provided  she«  at  a  proper  time,  intermarries,  and  shoiUd  have  no 
children,  then  and  in  that  case,  I  give  the  whole  of  my  property  as  aforesaid  described 
to  my  nephew  Luke  Aspinall,  eldest  son  of  my  brother  John  Aspinall,  except  100/.  to 
my  godson  Bethell  Aspinall,  son  of  my  brother  Job  Aspinall,  of  Halifax,  when  he  shall 
attain  his  21st  year;  and  in  case  he  should  die  before  he  attain  the  age  of  21, 1  give  the 
said  sum  of  100/.  to  my  brother  Job  Aspinall,  of  Hali^,  to  him,  his  heirs  and  assigns 
for  ever ;  but,  nevertheless,  provided  my  daughter  Eliza  should  not  have  child  or 
children,  lawfully  begotten  in  wedlock,  I  still  give  all  my  real  and  personal  property, 
whatsoever  or  wheresoever,  to  her  and  for  her  own  use  during  her  natural  life,  and 
at  her  death  to  be  equally  divided  amongst  her,  my  daughter's,  children  then  living, 
share  and  share  alike,  to  them,  their  heirs  and  assigns,  for  ever ;  and  in  case  of  the 
death  of  any  of  my  daughter's  children  before  they  attain  the  age  of  21,  in 
that  case  I  devise  and  give  to  the  survivor  or  survivors,  equal  share  or  shares  of 
such  sum  or  sums  as  may  be,  to  be  divided  equally  amongst  them,  their  heirs 
and  assigns,  for  ever;  and  should  it  so  happen  that  all  my  daughter's  children  should 
die  except  one,  then  the  whole  of  my  bequests  to  be  given  to  that  child,  he  or  she 
attaining  21  years  of  age,  and  that  one  child  should  die  without  issue,  then  I  give 
and  bequeath  all  my  real  and  personal  estate,  whatsoever  or  wheresoever  as  aforesaid,  to 
my  nephew  Luke  Aspinall  and  my  godson  Bethell  Aspinall,  to  them,  their  heirs  and 
assigns,  for  ever,  after  the  death  of  my  daughter  Eliza ;  but  should  I  not  leave  in  all  I 
may  have  a  right  to  at  the  time  of  my  decease  sufficient  for  a  maintenance  for  my  said 
daughter  from  the  interest  to  keep  or  support  her,  I  give  in  that  case  to  my  dear 
daughter  1,000/.,  to  her  my  said  daughter  Eliza's  own  use,  and  no  more.  I  thereftxre 
do  nominate  and  appoint  James  Andus,  gentleman,  in  the  Crescent  of  the  town  of 
Selby,  in  the  West  Riding  of  the  county  of  York,  together  with  my  dear  daughter 
Eliza  Aspinall,  as  joint  executors  of  this  my  last  will  and  testament,  and  after  paying 
all  my  just  debts,  funeral  and  testamentary  expenses,  together  with  proving  this  my  last 
will  and  testament,  they,  my  joint  executors,  will  apply  the  property  all  herein  to  my 
requests  as  aforesaid.     As  witness,"  &c. 
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The  said  Elkanali  Aspinall  died  in  the  year  1820,  without  in  any  manner  altering^ 
or  revoking  the  said  will,  leaving  the  8aid  Elizabeth  Aspinall  his  only  child  and 
heiress  at  law,  and  sole  next  of  kin,  and  the  said  Luke  Aspinall,  John  Aspinall,  Bethell 
Aspinall,  and  James  Andus  him  surviving.  James  Andus  alone  proved  the  will  of  the 
said  testator,  and  he  assented  to  the  bequest  of  the  said  leasehold  estate. 

Eliza  Aspinall,  the  only  daughter  of  the  said  testator,  died  in  the  month  of  January, 
1824,  at  the  age  of  20  years  and  upwards,  intestate  and  without  having  been  married,, 
and  left  John  Aspinall,  her  uncle,  since  deceased,  her  heir  at  law,  and  also  the  heir  at 
law  of  the  said  Elkanah  Aspinall.  Administration  to  the  estate  of  the  said  Eliza 
Aspinall  has  since  been  granted  to  the  defendant,  James  Andus,  who  is  now  the  per- 
sonal representative  of  the  said  Eliza  Aspinall. 

The  said  John  Aspinall  died  in  the  month  of  April,  1830,  having  duly  made  his  last 
will  and  testament,  dated  20th  July,  1829,  whereby  he  gave  and  devised  aU  his  real 
and  personal  estate  unto  his  wife,  Elizabeth  Aspinall,  John  Brooke,  and  William 
Latham  (all  defendants  hereto),  upon  certain  trusts,  for  the  benefit  of  his  wife  and 
children,  and  grandchildren. 

The  said  Luke  Aspinall,  the  nephew  of  the  said  testator,  Elkanah  Aspinall,  in  his 
will  mentioned,  died  in  the  month  of  April,  1829,  having  duly  made  and  published  his 
last  will  and  testament,  bearing  date  the  13th  day  of  February,  1827,  whereby  he  gave 
and  devised  all  his  real  and  personal  estate  whatsoever  unto  his  wife,  Sarah  Aspinall, 
his  brother,  Charles  Aspinall,  and  his  brother-in-law,  Joseph  Womersley  (all  parties 
to  this  suit),  upon  certain  trusts  for  the  benefit  of  his  wife  and  children. 

Elizabeth  Aspinall,  the  widow  of  the  testator  Elkanah  Aspinall,  died  in  the  month 
of  October,  1838. 

Bethell  Aspinall,  in  the  testator's  will  described  as  his  godson  Bethell  Aspinall,  son 
of  his  brother.  Job  Aspinall,  of  Halifax,  is  still  living,  and  a  party  to  this  suit. 

In  the  month  of  December,  1839,  a  suit  was  instituted  in  the  Court  of  Chancery  by 
the  devisees  under  the  will  of  Luke  Aspinall  against  the  personal  representative  of  the- 
testator,  Elkanah  Aspinall,  and  against  Bethell  Aspinall,  and  the  persons  claiming  under 
the  will  of  John  Aspinall,  to  administer  the  estate  of  the  said  Elkanah  Aspinall,  and 
to  decide  the  rights  of  the  parties  claiming  under  his  said  will. 

The  questions  upon  such  case  were — 

1st.  What  interest,  in  the  events  which  have  happened,  Eliza  Aspinall  became  en« 
titled  to  in  the  real  estate  of  the  testator,  Elkanah  Aspinall,  imder  his  will,  or  as  h£s 
heiress  at  law,  and  what  interest  she  became  entitled  to  in  the  leasehold  estate  of  the 
said  testator. 

2nd.  What  interest,  in  the  events  which  have  happened,  Luke  Aspinall  and  Bethell 
Aspinall  respectively  became  entitled  to  in  such  real  estate,  and  also  in  such  leasehold 
estate,  under  the  wUl  of  the  said  testator. 

Sir  Thomas  Wilde,  for  the  devisees  under  the  will  of  Luke  Aspinall.— It  is  submitted 
that  Luke  Aspinall  took  the  whole  interest  in  the  real  and  personal  property  of  the 
testator  under  the  will,  subject  to  the  life  estate  to  the  testator's  daughter  Eliza,  and 
to  the  legacy  of  100/.  to  Bethell  Aspinall.  Eliza  took  only  a  life  estate.  If  she 
should  marry,  her  husband  was  not  to  take  any  interest.  If  she  should  marry  and 
have  no  children,  the  property  was  to  go  over ;  so  also  it  was  to  go  over  if  she  should 
have  no  children,  whether  she  should  marry  or  not.  In  either  case  it  was  to  go  over,, 
and  Luke  Aspinall  was  the  object  of  the  testator's  bounty.  After  the  death  of  Eliza,. 
the  devise  is  to  her  children,  tlie  word  not  in  the  clause  "  providing  my  daughter  Eliza 
should  not  have  child  or  children  lawfully  begotten  in  wedlock"  ought  to  be  rejected ; 
it  is  more  reasonable  that  it  should  be ;  though  for  the  construction  now  contended^ 
this  is  not  necessary,  as  whether  there  should  be  a  devise  in  the  event  of  there  being 
illegitimate  children  or  not  is  immaterial,  as,  under  either  construction,  it  is  submitted 
Eliza,  the  daughter,  took  only  a  life  estate.  If,  however,  it  should  be  necessary,  the 
word  "not"  may  be  rejected,  as  being  contrary  to  the  general  intention  of  the  whole 
will ;  and  as  authorities  for  rejecting  it  in  such  case,  the  following  were  referred  to  ; 
Boon  V.  Comforth  (2  Ves.  sen.  277) ;  Hillersdon  v.  Lowe  (2  Hare,  355) ;  Ellicombe  v. 
Chmpertz  (3  M.  &  C.  127). 
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As  to  the  question  of  interest  under  the  will  between  Luke  and  Bethell  Aspinall,  the 
will  has  clearly  defined  that  the  whole  of  the  property  is  to  go  to  the  testator's  nephew^ 
Luke  Aspinall»  except  100/.  to  his  godson,  Bethell  Aspinall. 

Talfd^urd,  Seijt.,  appeared  for  ti^e  devisees  under  the  will  of  John  Aspinall,  the 
brother  of  the  testator,  but  did  not  argue  the  case. 

Ckanneli,  Serjt.,  for  Bethell  Aspinall.-^It  is  admitted  that  Eliza,  the  testator's 
daughter,  took  only  a  life  estate;  but  the  estate  went  over  afterwards  according,  to  the 
second  clause  of  the  will,  to  Luke  and  BetheU,  their  heirs  and  assigns  for  ever,  who 
took  the  property  as  joint  tenants,  and  Bethell,  being  the  survivor,  became  entitled  to 
tiie  whole.  To  give  effect  to  the  limitation  in  the  first  clause  in  the  will,  under  which 
the  whole  is  given  to  Luke,  with  the  exception  of  the  legacy  of  100/.,  there  must  be  a 
fedlure  of  children  of  the  testator's  daughter  Eliza,  and  tdso  of  children  after  a  marriage 
has  taken  place, — an  event  which  never  happened.  It  may  be  said  that  the  limitation 
under  the  second  clause  in  the  will,  where  the  whole  is  given  to  Luke  and  Bethell 
jointly,  is  contingent  on  there  having  been  children  of  the  daughter  Eliza,  and  of  the 
death  of  all  of  them  under  the  age  of  twenty-one,  and  is  therefore  dependent  on  a  con- 
dition which  has  not  taken  effect ;  but  this  last  is  a  devise  after  a  precedent  limitation, 
and  not,  as  was  the  case  of  the  former  devise,  to  Luke  alone,  which  is  after  a  precedent 
condition,  which  makes  all  the  difference.  (Feame,  9th  ed.  508.)  Moreover,  if  there  is 
any  inconsistency  which  it  is  impossible  to  reconcile,  the  last  part  of  the  will  must 
prevail  in  preference  to  the  former. 

JByles,  Serjt.,  for  the  defendant  Andus,  the  executor  of  the  testator,  and  administrator 
and  personal  representative  of  Eliza  Aspinall. — There  is  a  clear  devise  in  fee  in  the 
first  instance  to  the  testator's  daughter  Eliza,  and  there  is  nothing  afterwards  in  the 
will  sufiicient  to  cut  down  that  estate  to  a  life  estate.  The  intention  of  the  testator 
was,  that  if  his  daughter  lived,  and  did  not  marry,  she  was  to  have  the  fee,  but  that  if 
she  married,  she  was  to  have  only  a  life  estate,  in  order  to  protect  her  interest  from 
her  husband.  The  word  "  not "  in  the  second  clause  must  be  rejected,  because,  unless 
the  Court  would  consider  the  testator  contemplating  illegitimate  children,  the  effect 
would  be,  that  if  the  testator's  daughter  Ehza  should  have  no  children,  then  the  pro- 
perty should  be  divided  equally  amongst  them.  (Simpson  v.  Vaughan,  2  Atk.  32 ; 
Baches.  Proctor,  1  Doug.  384;  White  v.  Sypple,  2  Dru.  &  War.  475  ;  Dover  v. 
Alexander,  2  Hare,  275.)  The  words  "provided  she  at  a  proper  time  intermarries  " 
being  at  the  top  of  the  first  clause  in  this  will,  govern  the  whole  that  follows  ;  and  as 
she  never  did  marry,  the  event  never  happened  on  which  all  that  followed  was  contin- 
gent, and  therefore  the  estate  in  fee  to  Eliza  previously  devised  was  not  cut  down  to  a 
life  estate. 

Sir  Thomas  Wilde,  in  reply. — ^The  testator  did  not  ever  intend  to  make  the  subse- 
quent devise  over  dependent  on  the  marriage  of  his  daughter.  In  every  case,  marriage 
has  been  to  enlarge  an  estate  and  not  to  diminish  it.  The  life  estate  is  given  to  Eliza 
without  protection  from  the  husband,  and  nowhere  in  this  will  does  such  intention  to 
protect  appear. 

Cur,  adv.  vult. 

The  following  certificate  of  the  Judges  was  afterwards  sent : 

*'  We  are  of  opinion  that  Eliza  Aspinall  became  entitled  to  the  fee-simple  in  the  real 
estate,  and  to  the  absolute  interest  in  the  leasehold  estate  of  the  said  testator,  Elkanah 
Aspinall. 

"  We  are  of  opinion  that  Luke  Aspinall  and  Bethell  Aspinall,  respectively,  did  not 
take  any  interest  either  in  such  real  estate,  or  such  leasehold  estate,  under  the  will  c£ 
the  said  testator. 

•'  N.  C.  TiNDAL.         •'  W.  H.  Maulb. 

"  18th  November,  1844."  "  Thos.  Coltman.      "  W.  Erlb." 
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Michaelmas  Term,  1844. 
Harbisok  and  Others  v.  Harbison,  (a) 

WiU—Deviie,  emuirueium  qf. 

Where  a  teatator  devised  the  reeidue  of  hie  real  eetaie  wUo  and  to  theuee  of  all  hie  ehildre»,  as  ti 
in  common  durinff  their  reepeetive  natural  Uoee,  and  qfterwarde  to  their  ieeue^  ae  tenante  in 
mon-^Held,  that  the  testator* e  children  took  thereunder  an  estate  tail,  as  tenants  in  conunon* 

inpHE  following  case  was  sent  for  the  opinion  of  this  Court  by  the  Master  of  tiie 
X      Bolls. 

Case. 

John  Harrison  was,  at  the  date  and  execution  of  his  will  hereinafter  stated,  and 
thence  down  to  and  at  the  time  of  his  decease  hereinafter  mentioned,  seized  to  him  and 
his  heirs  of  divers  lands  and  hereditaments ;  and  being  so  seized,  he  made  and  pab* 
lished  his  last  will  and  testament  in  writing,  dated  the  8th  day  of  May,  1826,  which 
was  duly  executed  and  attested,  as  was  then  required  by  law  for  the  devise  of  freehold 
estates ;  and  he  thereby  gave  and  devised  all  the  residue  of  his  real  estates  situate  in 
England,  unto  and  to  the  use  of  all  his  children  as  tenants  in  common,  during  their 
respective  natural  lives,  and  afterwards  to  their  issue  as  tenants  in  common.  The 
said  John  Harrison  died  in  the  month  of  May,  1826,  without  having  revoked  or 
altered  his  said  will,  leaving  Emily  Louisa  Harrison,  Tertius  John  Harrison,  Horatio 
Shirley  Harrison,  and  John  Orlando  Harrison,  his  only  children  him  surviving,  all  of 
whom  were  bom  before  the  date  of  the  said  will,  but  none  of  them  was  married  before 
the  testator's  death. 

In  the  month  of  February,  1832,  tiie  said  Emily  Louisa  Harrison  intermarried  widi 
Isaiah  Shidmore,  and  there  is  issue  of  such  marriage  four  children ;  that  is  to  say, 
Cecilia  Louisa  Shidmore,  Tertius  Benjamin  Shidmore,  Horatio  Thomas  Walter  Shid- 
more, and  Owen  Orlando  Shidmore. 

The  said  Tertius  John  Harrison  is  married  and  has  issue  one  child ;  that  is  to  say, 
Augusta  Louisa  Harrison^ 

The  questions  for  the  opinion  of  the  Court  are — 

1st.  What  estate  the  children  of  the  said  testator  take  in  his  residuary  real  estates 
under  the  said  wiU. 

2nd.  Whether  the  children  of  the  said  testator's  children,  or  any  and  which  of 
them,  take  any  and  what  estate  therein  under  the  said  will. 

Byles,  Seijt.,  for  the  plaintiffs,  contended  that  the  children  of  the  testator  took  an 
estate  tail  under  the  wOl,  and  tiiat  the  grandchildren  took  no  estate  under  the  wiEL 
The  expression,  "  during  their  respective  natural  lives,"  wiU  not  prevent  the  inter- 
pretation contended  for  by  the  plaintiffs.  (Doe  dem.  Cock  v.  Cooper,  1  East,  229.)  Tlie 
word  issue  must  be  construed  as  a  word  of  limitation,  and  not  of  piurchase,  to  give  effect 
to  the  general  intention  of  the  testator.  (Robinson  v.  Robinson,  1  Burr.  38.)  The  only 
difficulty  in  this  case  occurs  from  the  repetition  of  the  words  "  tenants  in  common  ;'*  the 
devise  being  *'  to  thdr  issue  as  tenants  in  common.''  These  words  are,  however,  to 
say  the  least,  superfluous ;  if  they  are  repugnant,  then  they  must  be  rejected.  (Jessom 
V.  Wright,  2Bli.  N.  S.  1.)  Doe  dem.  Cock  v.  Cooper  also  shews  that  these  words  may 
be  rejected.  The  same  principle  prevails  in  Doe  dem.  Blandford  v.  Applin  (4  T.  R.  82)  ; 
Mogg  V.  Mogg  (1  Mer.  688)  ;  Doe  dem.  Atkinson  v.  Featherstone  (1  B.  &  Ad.  944)» 
and  Tate  v.  Clarke  (1  Beav.  100).  In  those  cases  the  devise  was  to  an  individual,  and 
afterwards  to  hb  heirs  as  tenants  in  common,  and  yet  the  children  did  not  take  as 
purchasers.  Here  the  gift  is  to  a  class  in  the  first  instance ;  when,  without  these 
words  of  division  being  superadded,  the  issue  would  take  as  tenants  in  common. 
This  seems  to  remove  tiie  difficulty  occasioned  by  the  words  "  tenants  in  common.'* 
In  Lees  v.  Moseley  (1  You.  &  Col.  609),  Alderson  B.,  in  investigating  the  meaning 

(a)  Reported  by  W.  PATaasoN,  Esq.,  Barrister-at-law. 
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of  tlie  word  "  iflsae/'  says,  "  In  all  of  the  books  it  ia  treated  as  a  word  capable  of  being 
used  in  different  senses ;  either  as  inclnding  all  descendants,  in  which  case  it  is  of 
conrK  a  word  of  limitation,  or  as  confined  to  immediate  descendants,  or  some  particular 
da88  of  descendants  living  at  a  given  time.  Probably  it  will  be  foand  most  frequently 
used  in  the  former  sense ;  and  it  therefore  most  frequently  has  the  effect  of  giving  an 
estate  tail  to  the  ancestor.  It  might  even,  perhaps,  be  conceded  that  this  is  primd 
Jaeie  its  meaning.  But  the  autliorities  clearly  shew,  that  whatever  be  the  primd  facie 
meaning  of  the  word  "  issue,"  it  will  yield  to  the  intention  of  the  testator,  to  be  collected 
from  the  will ;  and  that  it  requires  a  less  demonstrative  context  to  shew  such  intention 
than  the  technical  expression  of '  heirs  of  the  body'  would  do."  If  this  construction  is 
not  to  be  put  on  the  will,  what  is  ?  Neither  party  can  carry  out  the  literal  intention 
of  the  testator.  What  estate  can  it  be  said  that  the  grandchildren  take  ?  It  cannot 
be  an  estate  for  life,  for  the  devise  is  "all  the  residue  of  his  real  estates  situate  in 
England,"  which  would  be,  perhaps,  a  devise  of  the  testator's  interest,  and  not  of  the 
land  merely.  [Maulx,  J. — The  term,  "  estates,"  being  plural,  and  being  said  to  be 
ntoate  in  England,  would  shew  the  contrary.]  Another  difficulty,  however,  would  be» 
tbat  if  the  grandchildren  took  only  life  estates,  all  the  grandchildren  bom  after  the 
testator's  death  would  be  unprovided  for,  as  the  limitation  would  be  too  remote ; 
neither  can  they  take  an  estate  tail,  for  then  the  word  '*  issue  "  would,  in  the  same  will 
and  at  the  same  time,  be  construed  both  as  a  word  of  limitation  and  of  purchase,  which 
cannot  be  done.  (Cook  v.  (Jook,  2  Vem.  545  ;  Whiielock  v.  Heddon,  1  Bos.  &  P.  243.) 
All  these  difficulties  would  be  avoided  by  applying  the  rule  in  Shelljf's  case,  and  giving 
an  estate  tail  to  the  testator's  children.  The  foUowing  cases  were  cited  to  shew  that 
I2ie  word  "  estate,"  when  used  in  its  widest  sense,  is  satisfied  by  giving  an  estate  tail: 
Wighiy.  Leigh  (15  Yes.  564);  Hodges  v.  Middletou  (Doug.  431);  HudDunkr.Famer 
(2  Russ.  &  M.  557). 

Ckannell,  Serjt.,  for  the  grandchildren.— It  is  submitted  that  the  children  of  die 
testator  took  an  estate  for  life  only,  and  the  grandchildren  the  remainder  in  fee.  The 
words  "  heirs  of  the  body"  have  a  technical  meaning,  and  the  strongest  expressions 
are  required  in  a  will  to  prevent  their  giving  an  estate  tail ;  but  the  word  "  issue"  haa 
a  double  construction,  and  the  interpretation  to  be  put  on  it  is  governed  by  the  general 
intention  apparent  on  the  wilL  In  Greenwood  v.  RothweU  (6  Scott,  N.  R.  670),  the 
Court  acted  on  the  principle  laid  down  in  Lees  v.  Moseley,  and  held  that  where  lands 
were  devised  unto  J.  G.  for  and  during  his  natural  life,  and  from  and  after 
his  decease,  unto  all  and  every  the  issue  of  the  body  of  the  said  J.  G,,  share  and 
ahare  alike,  as  tenants  in  common,  and  the  heirs  of  such  issue,  J.  G.  took 
only  an  estate  for  life.  There  is  no  case  where  a  devise  to  A.  for  life  and  to  his  issue» 
as  tenants  in  coounon,  has  been  held  to  be  an  estate  tail  in  A.,  without  there  being  a 
g^  over.  In  Doe  v.  Cooper,  Jesson  v.  Wright,  and  Doe  dem,  Bkmdford  v.  Applin,  there 
vere  gifts  over.  [Mavlb,  J. — The  question  is,  whether  these  words  of  distribution 
•re  to  apply  to  the  children  of  the  testator's  children.  The  testator  devises  the  property 
to  all  his  children  as  tenants  in  common,  and  their  issue,  but  does  not  direct  it  to  be 
&tributed  amongst  the  children  of  every  one  of  his  children.  The  words  "  tenants 
m  common"  are  usually  used  to  exclude  a  joint  tenancy,  and  not  as  words  of  distribu- 
tion ;  for  that  purpose  some  such  word  as  '*  divide"  is  employed.  It  is  quite  consistent, 
therefore,  with  the  language  of  the  will,  that  the  estate  should  go  to  the  children  of  the 
testator  as  tenants  in  common,  and  afterwards  to  their  issue  not  as  tenants  in  common. 
One  share  gcnng  to  the  issue  of  each  of  the  children  of  the  testator  will  satisfy  the  words 
**  tenants  in  common."]  The  word  "  respective"  must,  under  that  construction,  be 
introduced  in  the  will,  so  as  to  read,  "  and  afterwards  to  their  respective  issue  as  tenants 
m  common."  This,  however,  stiU  leaves  the  question,  whether  the  Court  will  here  give 
to  the  word  "  issue"  the  same  meaning  as  "  heir  of  the  body." 

Bgles,  Seijt.,  in  reply,  relied  on  TkiUy.  Clarke,  as  shewing  that  the  children  of  the 
testator  took  an  estate  tail. 

Cirr.  ad».  vuli. 

The  following  certificate  was  afterwards  sent : 

'*  1.  We  are  of  opinion  that  the  children  of  the  said  testator  took  an  estate  tail,  as 
tenants  in  common,  in  the  residuary  real  estate  under  the  said  will. 
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"  2.  We  are  of  opinion  that  the  children  of  the  said  testator's  children  did  not,  nor 
did  either  of  them,  take  any  estate  therein  under  the  said  will. 

"  N.  C.  TiNDAL,       "  W.  H.  Maulb, 
••  Nov.  25,  1844."  "  T.  Coltman.  "  W.  Erlk." 
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Monday y  November  25,  1844. 

Dob  dem.  Caldbcott  v.  JoHN80N.(a) 

WUl — BxteutUm  qf  a  powtr — Ohm*  probandi, 

A  having  a  power  by  VfiU  to  appoint  certain,  real  eetate  to  the  uee  qf  eueh  child  or  children  tn  tuek 
eharetf  manner,  and  form,  and  for  such  ettatee  and  intereete  therein,  and  subject  to  such  paymenU, 
conditions,  and  limitations  as  he  should  direct,  Sfc,  by  his  will,  without  any  reference  to  ike 
power,  devised  all  his  real  and  personal  estate  whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever,  to  certain  trustees,  upon  trust,  to  apply  the  profits  as  follows :  one  third  part  to  kit 
wife  during  her  l\fe  or  widowhood,  and  the  other  two  third  parts  unto  and  for  the  benefit  of  kit 
three  children  equally.  There  was  no  evidence  whether  A  had  or  not  any  other  real  property  igMfi 
which  the  devise  could  operate,  except  that  which  was  the  subject  qf  the  power.  Held,  that  tks 
will  qfA  was  not,  under  the  circumstances,  an  execution  qf  the  power. 

Where  a  party  seeks  by  extrinsic  circumstances  to  give  an  q^ect  to  an  instrument,  which,  njioii  tke 
face  of  it,  it  would  not  have,  it  is  incumbent  on  him  to  prove  the  circumstances,  though  invoMng  tke 
proof  qf  a  negative ;  or,  in  the  absence  qfsuehproqf,  the  deed  must  have  its  natural  4Jfect  and  qpera^ 
tion  given  to  it,  and  no  other, 

AT  the  trial  of  this  action  of  ejectment,  before  Williams,  J.,  at  the  last  Lent  Che- 
shire Assizes,  it  appeared  that  one  Michael  Mason,  of  Bicklej,  by  his  will, 
dated  13th  June,  1778,  after  directing  a  sum  of  170^.  to  be  raised  by  mortage  of  a 
certain  messuage  and  premises  in  Nantwich,  in  the  county  of  Chester  (being  the  pre- 
mises in  dispute),  and  after  devising  a  rent-charge  of  408.  on  the  same  premises,  de- 
vised the  premises  in  question  in  the  following  manner : — "  And  subject  and  charged  u 
aforesaid,  I  give  and  devise  my  said  messuage  or  dwelling-house,  hereditaments,  and 
premises  in  Nantwich  aforesaid,  unto  my  son,  Michael  Mason,  and  his  assigns,  for 
and  during  his  natural  life,  and  from  and  after  his  decease,  to  the  use  and  behoof  of  all 
or  such  one  or  more  of  the  child  or  children  of  my  said  son,  Michael  Mason,  lawfully 
to  be  begotten,  to  commence  atid  take  effect  at  such  times  and  in  such  shares,  manner, 
and  form,  and  for  such  estates  and  interests  therein,  and  subject  to  such  payments,  con- 
ditions, and  limitations  as  my  said  son  Michael,  by  any  deed  or  deeds,  writing  or  writ- 
ings, or  by  his  last  will  and  testament  in  writing,  to  be  by  him  duly  signed,  executed, 
and  published,  in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses, 
shall  direct,  limit,  appoint,  will,  devise,  settle,  or  charge  the  same ;  and  for  want  of 
such  settlement,  will,  or  appointment,  to  the  use  of  all  and  every  the  son  and  sons, 
daughter  and  daughters,  of  my  said  son  Michael,  lawfully  to  be  begotten,  equally  to 
be  divided  between  them  (if  more  than  one),  as  tenants  in  common,  and  to  the  heirs  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons,  daughter  and  daughters  respec- 
tively, lawfully  issuing."  Then  followed  cross  remainders  among  the  children,  in  tail, 
with  remainders  over. 

Michael  Mason,  of  Nantwich,  the  son  of  the  above  testator,  made  his  will,  dated 
28th  March,  1796,  and  duly  executed  and  attested  by  three  witnesses ;  in  which  will 
was  the  following  devise  :— '*  I  give,  devise,  and  bequeath  all  my  real  and  personal 
estate,  whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever,  unto  my  brother, 
John  Mason,  of  Nantwich,  aforesaid,  and  my  nephew,  Thomas  Caldecott,  and  to  the 
survivor  of  them,  his  heirs,  executors,  administrators,  and  assigns,  upon  the  several 
trusts,  and  to  and  for  the  several  ends,  intents,  and  purposes  hereinafter  mentioned; 
that  is  to  say,  in  trust  to  pay  and  apply  the  clear  yearly  rents  and  profits  of  my  real 
estate  in  manner  following,  that  is  to  say  :  One  third  part  thereof  unto  my  wife,  Sarah 
Mason,  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  if  she  shall  to 
long  continue  my  widow ;  and  the  other  two  third  parts  thereof  unto  and  for  the 
benefit  of  my  three  children,  Thomas,  John,  and  Michael  Mason,  in  equal  shares  and 
proportions,  and  to  be  paid  and  applied  to  and  for  their  benefit  and  advantage,  or  the 

(a)  ReportadbyW.PATKBSOKyEsq.,  Barrister-at-law. 
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benefit  and  advantage  of  the  surviyors  and  survivor  of  them,  and  the  issue  of  such  of 
them  as  shall  happen  to  die,  leaving  issue  lawfully  begotten,  in  such  manner  as  my  said 
trustees,  or  the  survivor  of  them,  shall  think  proper ;  and  in  case  two  of  my  said  sona 
shall  happen  to  die  without  leaving  any  issue,  lawfully  begotten,  then  I  do  hereby  give 
and  devise  my  said  real  estate  unto  the  survivor  of  my  said  three  sons,  his  heirs  and 
assigns  for  ever." 

Tlie  question  at  the  trial  was,  whether  this  last  will  was  a  good  execution  of  the 
power,  ^e  lessor  of  the  plaintiff  being  entitled  to  the  premises  in  default  of  the  power 
being  executed,  and  the  defendant  claiming  the  premises  as  devisee  of  Thomas  Mason, 
who  survived  his  brothers  John  and  Michael. 

There  was  no  evidence  whether  Michael  Mason,  the  son,  had  or  not  any  other  real 
estate  on  which  his  will  could  operate,  except  what  was  the  subject  of  the  action. 

A  verdict  was  found  for  the  defendant,  leave  being  reserved  to  the  lessor  of  the 
plaintiff  to  move  to  set  it  aside  and  enter  a  verdict  for  him  instead.  A  rule  nisi  having 
last  Easter  Term  been  obtained  to  that  effect, — 

Wilde,  Sir  Thomas,  and  Channell,  Serjeant,  on  behalf  of  the  defendant,  this  Term 
shewed  cause,  and  contended  that  as  no  evidence  had  been  given  by  the  plaintiff  at  the 
trial  that  there  was  any  other  real  property  on  which  the  devise  by  the  will  of  Michael 
Mason,  of  Nantwich,  could  operate,  except  that  which  was  the  subject  of  the  power,  it 
must  be  considered  that  there  was  no  other  real  property  on  which  the  devise  could 
operate,  inasmuch  as  the  onus  of  the  proof  must  rest  with  the  party  who  asserted  that 
there  was  other  real  property.  There  being,  therefore,  nothing  else  to  satisfy  the 
devise,  it  was  not  necessary  that  the  will  should  contain  any  express  reference  to  the 
power.  In  Campbell  v.  Leach  (Ambler,  740),  a  tenant  for  life  with  power  to  grant 
leases  for  21  years  executed  a  lease  without  reference  to  the  power,  and  it  was  objected 
that  the  lease  was  not  granted  under  the  power,  and  in  support  of  such  objection  the 
distinction  was  taken  as  in  Sir  Edward  Clere's  case  (6  Rep.  17,  b.),  viz.  if  a  man  has  a 
power  to  lease  and  is  also  owner  of  the  estate,  and  leases  without  reference  to  the  power, 
the  lease  shall  not  be  considered  as  granted  under  the  power,  but  out  of  the  inheritance. 
Bat  to  this  objection  it  was  answered  that  the  tenant  for  life  had  not  such  an  owner- 
ship  as  to  support  such  a  lease  any  longer  than  for  his  life,  and  that  the  lease  must 
take  place  under  the  power,  or  not  at  all,  and  that  in  such  case  there  is  no  occasion  to 
recite  the  power. 

It  was  also  contended  that  if  Michael  Mason,  the  son,  intended  to  execute  the  power, 
he  had  well  executed  it  by  his  will,  notwithstanding  the  trusts  as  to  a  third  of  the 
profits  being  limited  to  the  wife  for  life,  as  the  appointment  might  be  void,  only  quoad 
rach  third,  and  good  as  to  the  residue.  Peters  v.  Masham  (Fitz.  157),  and  Sug.  Powers, 
82,  6th  edition ;  also  Hamilton  v.  Royse  (2  Scho.  &  Lef.  332),  where  Lord  Redesdale 
says,  "  that  where  an  act  is  done  in  execution  of  a  power,  though  the  party  goes 
beyond  the  power,  yet  if  you  can  sever  what  is  beyond  the  power  from  wha)  agrees 
with  it  (as  for  instance,  where  the  appointment  is  made  subject  to  a  limitation  over,  and 
the  power  did  not  authorize  such  a  Hmitation),  you  may  reject  that  part  of  the  instru- 
ment and  let  the  appointment  stand  for  the  rest." 

Talfourd,  Serjeant  (E.  V.  Williams  with  him),  for  the  lessor  of  the  plaintiff,  argued 
tiiat  the  will  could  be  no  execution  of  the  power  imless  reference  was  therein  made  to 
the  power,  or  unless  some  moral  necessi^  was  shewn  for  holding  that  the  testator 
intended  the  will  should  be  an  execution  of  the  power,  and  that  the  proof  of  the  exist- 
ence of  this  necessity  rested  on  the  defendant.  Jones  v.  Currie  (1  Swanst.  66),  where 
the  will,  attested  by  three  witnesses,  of  a  person  having  a  power  to  dispose  of  a  fund 
consisting  partly  of  real  estates  and  partly  of  household  furniture,  linen,  and  plate, 
contained  a  gift  of  "  all  my  estate  and  effects  of  whatever  denomination,  and  of  my 
household  furniture,  linen,  and  plate,"  was  held  not  to  be  an  execution  of  the 
power.  An  express  reference  to  the  power,  it  was  admitted,  was  not  necessary, 
where  it  was  evident  the  will  was  applying  to  the  subject  of  the  power.  In  Bradley 
▼.  Westcott  (13  Ves.  453),  the  Master  of  the  Rolls  says,  "  It  is  evident  the 
testatrix  is  applying  her  will  to  the  subject  of  her  power,  and  if  I  find  that  she  ia 
speaking  of  the  subject  of  her  power,  an  express  reference  to  the  power  is  not  neces- 
sary." In  the  present,  however,  the  inference  was  the  other  way,  as  the  power  was  to 
he  executed  in  &Tour  only  of  children,  and  the  appointment,  therefore,  of  a  third  to  the 
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-vnfe  manifested  therefore  no  intention  of  executing  the  power.  The  case  of  Denn,  on 
the  demise  of  Nowell  v.  Rodke  (5  B.  &  C.  720).  in  error  from  the  Common  Pleas  (2 
Bing.  497)»  and  affirmed  in  the  House  of  Lords  (6  Bing.  475),  is  in  point,  as  shewing 
tiiat  a  general  devise,  without  reference  to  the  power,  or  to  tiie  subject-matter  of  the 
power,  is  insufficient  for  its  execution.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J. — ^This  was  a  motion  to  set  aside  the  verdict  for  the  defendant,  and  to 
enter  a  verdict  for  the  plaintiff,  pursuant  to  leave  given  for  that  purpose,  or  for  a  new 
trial.  The  matter  of  law,  in  reference  to  which  the  leave  given  to  enter  the  verdict  had 
been  granted,  turns  upon  the  question  whether  a  power  given  by  the  will  of  Michael 
Mason,  of  Bickley,  had  been  duly  executed  by  the  will  of  Michael  Mason,  of  Nantwich. 
In  determining  whether  the  latter  of  these  wills,  that  of  Michael  Mason,  of  Nantwich, 
is  to  be  considered  as  an  execution  of  the  power  created  by  the  will  of  Michael  Mason» 
of  Bickley,  the  rule  which  ought  to  guide  our  decision  is  that  laid  down  by  the  judges 
in  the  House  of  Lords,  in  the  case  of  Denn,  on  the  demise  of  Nowell  v.  Roake.  It 
is  there  said  by  tiie  Lord  Chief  Baron  Alexander, — "There  are  many  cases  upon 
this  subject,  and  there  is  hardly  any  subject  upon  which  the  principles  appear  to  luive 
been  stated  with  more  uniformity,  or  acted  upon  with  more  constancy.  They  begin 
with  Sir  Edward  Clere's  case,  in  the  reign  of  Queen  Elizabeth,  to  be  found  in  the 
6th  Report,  and  are  continued  down  to  the  present  time ;  and  I  may  venture  to  say, 
that  in  no  instance  has  a  power  or  authority  been  considered  as  executed,  unless  by 
some  reference  to  the  power  or  authority,  or  to  the  property  which  was  the  subject  of 
it ;  or  unless  the  provision  made  by  the  person  intrusted  with  the  power  would  have 
been  ineffectual — would  have  had  nothing  to  operate  upon,  except  it  were  considered 
as  an  execution  of  such  power  or  authority." 

Now,  applying  this  principle  to  the  present  case,  there  is  certamly  no  express  refer- 
ence  in  the  will  of  Michael  Mason,  of  Nantwich,  to  the  power ;  nor  if  we  look  into  the 
nature  of  the  devise,  does  it  necessarily,  or  even  naturally,  imply  that  he  had  the  power 
in  his  contemplation  in  framing  this  unll ;  but  the  contrary  is  rather  to  be  inferred,  the 
power  being  to  appoint  to  his  children,  and  the  devise  being  to  trustees  for  the  benefit, 
as  to  one-tMrd  part  of  the  property,  to  his  wife ;  a  mode  of  disposition,  it  appears  to  ns, 
quite  at  variance  with  the  power ;  intending  to  shew  that  his  intention  in  that  devise 
was  to  deal  with  property  of  which  he  was  the  absolute  owner.  Neither  is  there  any 
express  reference  to  the  property  which  is  the  subject  of  the  power,  or  any  thing  upon 
the  face  of  the  will,  that  would  raise  any  necessary  implication,  that  in  penning  the 
devise  he  had  that  property  in  contemplation.  Tlie  devise  is  perfectiy  general,  and 
the  disposition  is  such  as  he  had  no  right  to  make  of  the  property  in  question.  Whe- 
ther the  testator  had  any  other  real  property,  upon  which  the  devise  in  question  could 
operate,  is  a  matter  upon  which,  it  is  admitted,  there  was  no  evidence  ^ven  on  eitiier 
side.  It  was  contended,  on  behalf  of  the  defendant,  that  if  Michael  Mason,  of  Nant- 
wich, had  no  other  real  property  than  that  of  a  house  in  Nantwich,  so  that  the  devise 
as  to  the  real  property  would  be  wholly  inoperative,  unless  it  could  operate  as  an  exe- 
cution of  the  power,  it  must  be  held  so  to  operate ;  and  that  the  defendant  ought  not  Xx> 
be  called  on  to  prove  negatively,  that  Michael  Mason  had  no  other  property,  and  that 
it  lay  upon  the  plaintiff  to  prove  affirmatively,  that  he  had  other  property,  upon  which 
the  devise  could  operate,  the  existence  of  which,  in  the  absence  of  any  proof,  was  not  tn 
be  presumed ;  but  it  appears  to  us,  that  where  a  party  seeks,  by  extrinsic  circumstances, 
to  give  an  effect  to  an  instrument  which,  upon  tiie  face  of  it,  it  would  not  have,  it  is 
incumbent  on  him  to  prove  these  circumstances,  tiiough  involving  the  proof  of  a  nega- 
tive ;  or  that,  in  the  absence  of  such  extrinsic  proof,  the  detd  must  have  its  natural 
effect  and  operation  given  to  it,  and  no  other.  In  the  present  case,  the  devise  pur- 
ports only  to  operate  to  convey  the  property  of  the  devisor — ^to  devise  the  property  of 
the  deviBor — ^not  that  over  which  he  has  a  power  of  appointment.  In  the  absence  of 
the  proof  of  any  extrinsic  circumstances,  it  cannot  be  construed  to  operate  in  any  other 
way  than  what  its  terms  naturally  import.  Upon  these  grounds,  we  are  of  opinion  that, 
under  the  circumstances  disclosed  in  this  case,  the  will  of  Michael  Mason,  of  Nant- 
wich, cannot  be  considered  as  being  an  execution  of  the  power,  and  the  consequence 
will  be,  that  the  verdict  most  be  entered  for  the  plaintiff. 

Rule  absolute  far  entering  a  veH&ctfor  ihepUoKtif. 
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November  11,  1844;  and  January  11,  1845. 
In  the  Matter  of  Jolliits,  and  in  the  Matter  of  the  Stat.  56  Gbo.  3,  c.  60. 

8t9t.  56  Geo,  3,  c.  60,  «.  7p  eonttruetUm  ^f—Tramtfer  to  tht  CommtMHafurt  for  the  Reduction  qf 
the  National  Debt,  and  retranffer  to  a  elaimant  on  a  fain  probate — lAability  qf  the  Commie^ 
tionere — Laehet. 

Sxecutore  having  omitted  by  aeeideni  to  have  a  mm  qfetock  etanding  in  the  name  qf  their  teetator 
iranrferred  to  their  own  namee,  and  the  dividende  thereon  not  being  claimed  for  ten  yeare,  the 
etoek  wa9  tramrferred  to  the  Commieeionere  for  the  Bedmetion  of  the  National  Debt.  A  pereom 
faleeig  repreeentmg  himeeff  to  be  the  grmndeon  qftke  teetator  obtains  probate  qf  a  forged  will  qf 
later  data  than  the  original,  m  which  ha  i$  wtade  emecutor,  and  legatee  qfthe  etoek,  and  obtaine  a 
retran^erfrom  tha  Bank  qf  England,  The  forgery  being  discovered,  this  person  is  transported, 
and  the  executors  ^jtplyingfor  a  retrantfer — Held,  that  though  the  Bank  was  indemni/led  by  the 
provisions  of  the  Act,  the  Commissioners  were,  nevertheleee,  liable,  under  eect,  1,  to  make  good  the 
stock  and  arrears  qf  dividends  to  the  sjeeeuiors,  but  the  costs  were  to  be  paid  out  qfthe  fund 


The  statute  does  nai  provide  thai  parties  shall  foifeit  the  rights  which  they  have  established  fir 
alleged  laches. 

<^MFre,  is  the  Bank  exempted  from  liability  brfore  the  tranter  to  the  Commissioners  in  making  pay- 
ment to  a  probate  of  a  forged  will  by  a  real  and  not  a  fictitious  person  in  his  own  name — and  (f  sOf 
would  that  drfenee  be  available  to  the  Gmmissioners  tfter  transfer  in  case  qf  an  erroneous  re- 
trem^ferf 

THIS  was  an  application  on  tiimmary  petition  to  the  Court,  for  an  order  to  the 
Commissioners  for  the  Reduction  of  the  National  Debt,  to  transfer  to  the  peti- 
tioners 1,210/.  3/.  per  Cent.  Consolidated  Bank  Annuities,  and  to  pay  to  them  such 
sum  of  money  as  would  have  accrued  due  on  1,210/.  like  Annuities,  from  the  oth  day 
of  January,  1830.    The  petition  was  presented  under  the  following  circumstances : 

It  appeared  that  Mary  Hunt,  late  of  Queen-square,  Bristol,  widow,  duly  made  and 
published  her  last  will  and  testament  in  writing,  bearing  date  the  22nd  of  August,  1797, 
and  thereby,  after  several  bequests  and  legacies,  gave,  devised,  and  bequeathed  all  her 
real  estates,  and  all  the  rest,  and  residue,  and  remainder  of  her  personal  property, 
whatsoever  and  wheresoever,  unto  and  to  the  use  of  the  petitioners,  the  Rev.  Peter 
Jolliffe,  of  Poole,  in  the  county  of  Dorset*  and  Cornwall  Jolliffe,  of  the  same  place, 
Esq.,  and  also  William  Burges,  of  the  city  of  Bristol,  their  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  respective  nature  and  qualities  thereof,  on  the 
trusts  mentioned  in  the  will,  and  i^pointed  them  joint  executors  thereof.  The  testa- 
trix afterwards  made  and  executed  two  codicils  to  her  will,  bearing  date  respectively 
the  24th  of  January,  1803,  and  the  27th  of  March,  1804,  but  she  did  not  thereby  re- 
voke or  alter  the  devise  to  the  petitioners  and  William  Bulges,  on  their  appointment 
as  executors.  The  testatrix  died  on  the  4th  of  October,  1806,  and  her  will,  and  the 
two  codicils  thereto,  were,  on  the  19th  of  November  following,  proved  in  the  PrerogSp 
tive  Court  of  the  Archbishop  of  Canterbury,  by  the  petitioners  and  William  Burges. 

Mary  Hunt,  the  testatrix,  at  the  time  of  her  death,  was  entitied  to  the  sum  of 
336/.  9s.  5d.  Navy  5/.  per  Cent.  Annuities,  and  to  the  sum  of  1,210/.  3/.  per  Cent. 
Consolidated  Bank  Annuities,  which  two  sums  of  stock  were  standing  in  her  own 
name,  as  Mary  Hunt,  of  Bristol,  widow,  in  the  books  of  the  Gh)vemor  and  Company 
of  the  Bank  of  England.  She  was  also  entitled  to  the  sum  of  3,456/.  3s.  3d.  3/.  per  Cent. 
Reduced  Bank  Annuities,  which  was  standing  in  her  name,  as  Mary  Hunt,  of  Queen's- 
square,  Bristol,  widow.  Tlie  sum  of  1,210/.  3/.  per  Cent.ConsoUdated  Bank  Annuities,  the 
sum  in  question,  was  made  up  of  several  sums,  two  of  which  were  transferred  into  her 
name  as  executrix  of  her  late  husband,  William  Hunt,  and  legatee  thereof,  and  the 
others  she  subsequently  purchased.  The  stock  was  therefore  completely  identified  by 
the  broker's  notes,  in  eadi  case,  as  having  belonged  to  her,  and  there  was  no  doubt 
raised  upon  this  point.  The  testatrix  had  executed  several  powers  of  attorney,  enabling 
tiie  persons  therein  named,  and  who  then  constituted  the  firm  of  Prescote,  Gh'ote,  &  Co., 
hankers  in  London,  to  receive  the  dividends  on  the  said  respective  sums  of  stock,  which 
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\hey  Qontinued  to  do  till  her  death.  ITie  dividends,  when  received,  were  by  them  re- 
mitted to  Messrs.  Tyndal,  Elton,  &  Co.,  of  Bristol,  bankers  (of  whom  Messrs.  Pres-* 
cote,  Grote,  &  Co.  were  the  agents  and  correspondents  in  London),  and  were  by  them 
paid,  from  time  to  time,  to  Mary  Hunt,  on  her  applying  for  them ;  but  they  were  not 
her  private  bankers,  nor  did  she  keep  any  account  with  them. 

llie  executors,  after  proving  the  will  and  codicils,  caused  the  probate  to  be  left  at 
the  Bank  of  England  to  be  registered  in  the  usual  form  required  for  the  transfer  of 
stock,  in  order  &at  the  various  sums  of  stock  standing  in  the  name  of  the  testatrix 
might  be  transferred  into  their  names  ;  and  the  agent  or  person  employed  to  leave  the 
same  was  informed  by  the  officer  at  the  bank  that,  in  consequence  of  there  being  several 
accounts  at  the  Bank  of  England  standing  in  the  name  of  Mary  Hunt,  widow,  it  was 
requisite  that  a  particular  description  of  the  amount  of  the  stock  of  the  deceased,  in 
respect  of  which  the  will  and  codicils  were  to  be  registered,  should  be  forward^  to  the 
bank.  Whereupon  the  executors,  by  their  solicitor,  Mr.  Daniel  Burges,  applied  to 
Messrs.  Tyndal,  Elton,  &  Co.  for  information  as  to  the  sums  of  stock  belonging  to  the 
testatrix,  who  told  them  that  they  knew  only  of  the  two  several  sums  of  3,456/.  3s.  3d. 
3/.  per  Cent.  Reduced  Bank  Annuities,  and  336/.  9s.  5d.  Navy  5/.  per  Cent.  Annuities, 
as  belonging  to  her.  These  two  sums  of  stock  were  accordingly  transferred  into  the 
names  of  the  executors,  and  indorsements  were  made  on  the  probate  referring  to  those 
only.  They  were  afterwards  sold  out  by  the  executors,  and  the  produce  thereof  was 
applied  on  the  trusts  of  the  will. 

In  1816,  William  Burges  died,  leaving  the  petitioners,  his  co-executors,  him  sur* 
viving. 

Messrs.  Prescote,  Ghrote,  &  Co.,  having  no  notice  of  the  death  of  the  testatrix, 
continued  to  receive  the  dividends  on  the  1,210/.  3/.  per  Cent.  Consolidated  Bank 
Annuities,  and  to  remit  the  same  to  Messrs.  Tyndal,  Elton,  &  Co.,  and  their  successors, 
Messrs.  Baillie,  Ames,  &  Co.,  until  the  year  1830,  when  Mr.  George  Grote,  who  was 
the  surviving  partner  in  the  firm  of  Messrs.  Prescote  &  Co.,  authorized  to  receive  the 
said  dividends,  departed  this  life,  and  thereupon  the  said  dividends  ceased  to  be  applied 
for.  At  this  period  the  whole  of  the  dividends  remitted  to  Messrs.  Tyndal,  Elton,  & 
Co.,  and  their  successors,  since  the  death  of  the  testatrix,  amounted  to  the  sum  of 
818/.  12s.  3d.  No  claim  having  been  made  at  the  Bank  of  England  for  the  dividends 
on  the  1,210/.  stock  subsequent  to  the  5th  of  January,  1830,  it  was  transferred,  on  the 
5th  of  January,  1840,  to  the  account  of  the  *  Commissioners  for  the  Reduction  of  the 
National  Debt>  by  the  chief  accountant  of  the  Bank,  as  is  directed  by  the  stat.  56  Geo. 
3,  c.  60. 

In  May,  1842,  William  Sanders,  under  the  name  of  Thomas  Hunt,  took  lodgings 
for  some  weeks  at  11,  Tottenham  Court  Road,  and,  representing  himself  to  be  Thomas 
Hunt,  the  grandson,  executor  and  sole  residuary  legatee  of  Mary  Hunt  (described  by 
him  as  "  formerly  of  Bristol,  but  late  of  Mary-le-bone,  in  the  county  of  Middlesex"),, 
mentioned  in  a  paper  writing,  purporting  to  be  the  will  of  the  said  Mary  Hunt,  and 
bearing  date  the  14th  December,  1829,  which  he  produced  to  the  Ecclesiastical  Court 
as  such,  duly  obtained  probate  thereof,  and  thereupon  applied  at  the  bank  in  the  usual 
way  for  a  transfer  of  the  said  1,210/.  stock,  which  was  accordingly  made,  and  the 
arrears  of  dividends  then  due  were  also  paid  to  him.  In  April,  1844,  an  indictment 
was  preferred  against  the  said  William  Sanders,  together  with  William  Henry  Barber, 
Joshua  Fletcher,  and  Georgiana  Dorey,  for  forging  and  uttering  the  said  will,  to  which 
indictment  Sanders  pleaded  guilty,  and,  being  convicted,  was  transported  for  seven 
years. 

On  the  first  discovery  of  the  forgery,  in  1843,  the  petitioners  for  the  first  time  be* 
came  aware  of  the  existence  of  the  stock  in  question,  and  applied  to  Messrs.  Baillie^ 
Ames,  &  Co.  to  account  for  the  omission,  which  they  were  wholly  unable  to  do,  except 
that  they  stated  that  they  were  in  the  habit  of  entering  the  receipts  of  dividends  under 
the  head  of  stock  for  which  they  were  received,  and  did  not  enter  the  sums  received 
for  each  person  under  his  own  name  as  a  head  of  account.  They,  however,  paid  to  the 
petitioner  the  818/.  12s.  3d.,  dividends  received  down  to  1830.  The  petitioners  having 
made  further  search,  found  also,  among  the  papers  of  the  testatrix,  the  stock  receipt* 
for  the  said  sum  of  1»210/.  Consols^  and  other  evidence  to  shew  that  the  same  was  her 
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|»roperty.  They  then,  on  the  11th  of  June,  1844,  gave  notice,  through  their  solicitors, 
Messrs.  Malthj  &  Co.,  to  the  Governor  and  Deputy-governor  of  the  Bank  of  England, 
of  their  claim  to  the  stock  in  question,  and  made  a  demand  upon  them  for  the  retransfer 
thereof,  and  for  the  payment  of  the  dividends  which  accrued  due  thereon  Bince  the 
5th  January,  1830.  To  this  application  they  received  on  the  following  day,  from 
William  Smee,  chief  accountant  of  the  Bank,  a  reply  that  the  stock  had  heen  trans- 
ferred to  Thomas  Hunt,  of  11,  Tottenham  Court  Road,  the  executor  of  Mary  Hunt, 
on  the  3 1st  May,  1842,  and  the  arrears  of  dividends  had  been  paid  to  him  on  the  1st 
June,  and  that  therefore  the  Bank  had  no  power  to  comply  with  their  demand.  They 
next  appHed  to  know  whether  the  transfer  of  the  stock  to  the  Commissioners,  with 
the  particulars  of  Mrs.  Hunt's  name  and  residence,  was  entered  upon  a  list  kept  at  the 
bank  as  required  by  sect.  1  of  the  stat.  56  Geo.  3,  c.  60,  and  whether  the  list  was 
open  to  the  inspection  of  the  public,  and  could  there  be  inspected ;  but  they  were  not 
informed.  They  next  applied  to  the  solicitor  to  the  Commissioners  for  the  same 
purpose,  but  he  replied  that  he  could  not  procure  for  them  the  inspection  they  sought 
at  the  bank. 

The  petitioners,  among  other  things,  stated,  that  they  believed  that  if  such  lists  as 
are  by  die  said  statute  directed  to  be  kept  at  the  Bank,  are  so  kept,  the  same  are  not 
left  open  for  inspection,  in  accordance  with  the  provisions  of  the  Act ;  and  that  if  they 
had  been  so  left  open,  they,  the  petitioners,  would  in  all  probability  have  been  long 
ago  acquainted  with  the  transfer  of  the  stock  to  the  Commissioners,  and  would  have 
had  an  opportunity  of  applying  for  a  retransfer.  That  petitioners  had  discovered  that 
the  Thomas  Hunt  referred  to  in  the  letter  of  Mr.  Smee  was  a  fictitious  person,  and 
that  he  was  in  fact  a  person  of  the  name  of  William  Sanders,  who  represented  himself 
to  be,  and  personated,  Thomas  Hunt,  solely  for  the  purpose  of  obtaining  the  transfer. 
That  in  case  the  said  sum  of  1,210/.  3/.  per  Cent.  Consolidated  Bank  Annuities  was  so 
received  by  the  said  William  Sanders,  and  that  the  sum  of  stock  so  stated  by  Mr.  Smee 
to  have  been  transferred  was,  in  fact,  the  same  sum  of  stock  as  belonged  to  or  was 
Btanding  in  the  name  of  the  testatrix  at  the  time  of  her  death,  which  the  petitioners  by 
no  means  admitted,  the  transfer  and  payment  were  erroneously  made  to  William 
Sanders ;  and  that  the  petitioners  were,  under  the  circumstances  of  the  case,  wholly  un- 
able to  obtain  from  him  a  transfer  or  payment  of  the  same,  or  of  the  proceeds  of  the  sale 
thereof;  and  that,  unless  the  said  stock,  and  the  dividends  due  thereon,  should  be  trans* 
ferred  and  paid  to  the  petitioners,  the  same  would  be  wholly  lost  to  them,  lliey  further 
stated,  that  the  Mary  Hunt  mentioned  in  Mr.  Smee's  letter  was  never  in  any  way 
entitled  to  the  said  stock,  and  was,  in  fact,  a  wholly  different  person  from  the  Mary 
Hunt,  formerly  of  Bristol,  in  whose  name  the  stock  was  standing  at  her  death,  in  1806, 
and  never  was  in  fact  resident  in  Bristol.  The  petitioners  therefore  prayed,  that  the 
Commissioners  for  the  Reduction  of  the  National  Debt  should  be  ordered  to  transfer  to 
them  the  sum  of  1,210/.  3/.  per  Cent.  Consolidated  Bank  Annuities,  and  to  pay  to  them 
such  sum  or  sums  of  money  as  would  be  equal  to  the  dividends  which  had  accrued  due 
thereon  since  the  5th  day  of  January,  1830,  or  such  other  sum  or  sums  of  money  as 
and  for  the  dividends  thereof  as  should  appear  to  be  just ;  and  that  the  costs  of  this 
application  should  be  paid  by  the  said  Commissioners  out  of  the  dividends  or  annuities 
received  by  them  under  or  by  virtue  of  the  Act,  and  which  shall  not  have  been  claimed. 

The  provisions  of  the  stat.  56  Geo.  3,  c.  60,  are  as  follows :— By  sect.  1  it  is 
enacted,  that  all  stock  of  the  kind  therein  described  upon  which,  or  in  respect  whereof, 
no  dividend  should  have  been  demanded  for  the  period  of  ten  years  or  upwards  preced- 
ing the  last  day  upon  which  any  dividend  on  such  stock  should  have  become  due,  shall 
be  transferred,  in  the  books  of  the  Bank,  from  the  account  or  name  in  which  it  stood  to 
the  names  of  the  Commissioners  for  the  Reduction  of  the  National  Debt,  and  that^  after 
the  transfer  to  the  Commissioners  of  any  such  stock,  the  name  or  names  in  which  such 
stock  stood,  the  residence  and  description  of  the  parties,  the  amount  transferred,  and 
the  dates  of  such  transfers,  shall  be  entered  upon  a  list,  to  be  kept  at  the  Bank  for  that 
purpose,  and  to  be  open  to  inspection.  By  s^ct.  2  it  is  enacted,  that  all  transfers  made 
in  pursuance  of  the  Act,  shall  be  made  and  signed  by  the  accountant-general  or  secre« 
tary  of  the  Bank  for  the  time  being,  and  the  Bank  is  thereby  indemnified  for  making 
such  transfers,  and  from  being  in  any  way  accountable  to  the  person  or  persons  en- 
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tided  to  sach  stock.  Sect.  3  provides,  tliat  a  duj^cate  register  of  the  list  shall  he 
kept  at  the  office  of  the  Commissioners,  and  entries  made  therein  of  all  transfers.  Sect. 
4  provides,  that  all  unclaimed  dividends,  &c.,  shall  he  paid  to  the  Commissioners,  and 
hj  them  invested  in  stock,  to  he  placed  to  an  account  called  "The  Account  of  Unclaimed 
IXvidends,"  which  dividends  and  stock  shall  he  held  hy  them  for  the  puhlic,  suhject  to 
such  claims  as  might  he  made  hy  the  parties  entitled  thereto.  By  sect.  5  it  is  enacted, 
that  it  shall  be  la\rful  for  the  Governor  or  Deputy-governor  of  the  Bank,  to  authorize  the 
accountant-general  or  secretary  to  retransfer  such  stock  to  any  person  who  shall  she^, 
to  the  satisftiction  of  the  Governor  or  Deputy-governor,  his  right  thereto ;  and  if  the 
Governor  or  Deputy-governor  shall  not  he  satisfied  as  to  the  l^cJity  and  justice  of  such 
daim,  the  claimant  may  apply  by  petition,  in  a  summary  vray,  to  the  Court  of  Chancery 
or  Exchequer,  a  copy  of  the  petition  to  be  served  on  the  Attorney-General  and  the  Com- 
missioners, and  such  Court  may  make  such  order  as  to  the  transfer  and  costs  of  petitioa 
as  may  appear  just ;  the  costs  and  expenses  of  the  Attorney- General  and  the  Conmiis- 
■loners  to  be  paid  by  the  latter,  out  of  the  dividends,  &c.  received  by  them  under  the 
Act,  unless  the  Court  to  whom  the  application  is  made  should  order  them  to  be  paid 
out  of  the  stock  claimed.  Sect.  6  indemnifies  the  Bank  in  making  such  retransfer  to 
a  claimant,  and  declares  that  it  shall  not  be  accountable  to  any  new  or  other  claimant, 
but  such  new  claimant  shall  have  his  remedy  against  the  first  claimant.  And  by  sect. 
7  it  is  provided,  that  in  case  such  new  claimant  should  have  established  his  ri^t  or 
title  to  such  stock,  so  transferred,  and  should  not  be  able  to  obtain  a  transfer  or  pay- 
ment thereof  from  such  first  claimant,  the  Court  of  Chancery  or  Exchequer  should  order 
the  Commissioners  to  transfer  such  sum  of  stock,  or  pay  such  sum  of  money  as  to  it 
should  appear  just,  such  transfers  or  payments  to  be  made  out  of  the  stocks,  ^vidends, 
&c.,  received  by  the  Commissioners  under  this  Act. 

Kindersley,  for  the  petitioners. — ^This  is  a  petition  under  the  stat.  56  Geo.  3,  c. 
60,  on  which  few  applications  have  been  made  to  tiie  Court.  The  prindpal  argument 
of  the  other  side  against  our  just  chiims  is,  I  believe,  that  we  have  been  gmlty  of  laches, 
and  ought  not,  therefore,  to  be  relieved.  But  I  submit  the  question  of  laches  cannot 
properly,  on  the  facts  of  the  case,  come  into  consideration  at  all,  for  laches  supposes 
knowledge  of  a  man's  rights,  and  great  delay  or  want  of  due  diligence  and  care  in  pro- 
secuting them ;  but  in  this  case  the  petitioners  had  no  knowledge  whatever  of  the 
existence  of  the  stock,  the  transfer  of  which  their  petition  prays  for,  and  it  is  in  evidence 
that  the  moment  they  did  become  aware  of  their  rights,  they  took  steps  to  establish 
their  claim.  I  believe  it  will  also  be  suggested,  that  inasmuch  as  the  transfer  has  been 
made  to  a  person  producing  a  lawful  probate,  duly  obtained  from  the  Ecclesiasticsl 
Court,  such  transfer  has  been  properly  made  and  cannot  be  called  in  question ;  but  a 
second  general  probate  cannot  be  granted  to  a  person  till  the  first  is  recalled. — [The  Mas- 
ts a  of  the  Rolls. — Did  the  Bank  make  the  transfer  on  the  production  of  that  probate 
alone  ?]  They  had  also  the  burial  certificate.  But,  moreover,  their  probate,  on  the  pro- 
duction of  which  the  retransfer  was  made,  was  the  probate  of  the  will  of  a  Mary  Hunt, 
who  died  in  1829,  and  who  by  her  will,  bearing  date  the  same  year,  gave  the  residae  of 
her  property  to  Thomas  Hunt,  her  grandson,  whom  she  also  appointed  her  executor; 
whereas  the  Mary  Hunt  whom  we  represent  died  in  1806.  The  Thomas  Hunt,  also, 
who  obtained  the  probate,  was  in  fact  not  the  Thomas  Hunt  mentioned  in  the  fedse  wi]l» 
but  William  Sanders,  who  personated  Thomas  Hunt. 

Hetherington,  on  the  same  side. 

Twiss,  contrk. — ^The  true  construction  of  the  7th  section  is,  that  if,  under  the  cir- 
cumstances of  the  case,  the  transfer  to  the  first  claimant  ought  not  to  have  been  made, 
and  the  Bank  would  have  no  defence  to  set  up  against  the  claim  of  the  second  claimant, 
neither  would  the  Commissioners  for  the  Reduction  of  the  National  Debt ;  but  where  the 
Bank  would  not  be  held  liable  to  the  second  claimant,  neither  would  the  Commis- 
sioners. There  is  no  just  claim  in  the  present  case  on  the  part  of  the  petitioners.  There 
is  no  dispute  that  tibe  Bank  was  justified  in  making  the  transfer.  [The  Masteb 
of  the  Rolls. — ^Your  proposition  is,  that  if,  under  the  circumstances,  the  Bank 
would  have  been  liable  to  retransfer,  so  will  the  Commissioners;  and  if  no  such 
liability  would  have  attached  in  the  one  case,  neither  will  it  in  the  other?] 
Yes ;  we  place,  say  the  legislature  to  the  Bank,  our  agents,  the  Commissioners,  in 
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TOUT  placet  indemnifying  them  where  jou  would  be  indemnified,  and  making  them' 
fiable  where  you  would  be  held  liable.  Now,  if  the  stock  had  not  been  transferred  to 
the  CommiaaionerB,  and  an  application*  auch  as  this,  had  been  made  to  the  Bank,  they 
mi^t  say,  We  have  paid  the  money  to  a  lawful  probate  produced  to  us,  which  was 
osSaed  by  and  under  the  authority  of  a  competent  Court,  and  which,  so  long  as  it  is 
imrepeal«l,  cannot  be  impeached ;  we  are  therefore  not  liable  to  you.  (Allen  v.  Dundas, 
3  T.  R.  125.)  In  no  way  could  the  Bank  have  got  over  making  such  payment ;  they 
bad  no  alternative.  When  the  original  probate  was  produced  to  them,  they  told  the 
executors  to  state  the  particulars  of  demand  correctly,  and  they  had  no  reason  to 
■oppose  they  did  otherwise.  When  the  second  probate  was  presented,  there  was  no 
reason  to  dispute  it,  no  notice  of  any  objection  to  it,  and  the  Bank  accordingly  paid 
the  demand ;  and  having  so  paid  it,  the  debt  on  their  part  is  gone,  and  they  are  no 
longer  liable.  (Woolley  v.  Clarke,  5  B.  &  Aid.  744 ;  Digby  and  Mollis  v.  Wray,  Bac.  Ab. 
tit.  £x.  &  Ad.  £.  13.)  But  even  if  this  were  not  so,  the  petitioners  have  been  guilty  of 
laches,  and  have  lost  thereby  all  right  to  the  transfer  sought.  And  on  this  point  the 
alleged  non-production  of  lists  at  the  Bank  is  of  little  importance.  There  are,  in  fact, 
lists  kept,  and  they  are  published  every  five  years,  and  information  would  never  be 
denied  at  the  Bank  on  a  bond  fide  case ;  there  is,  therefore,  no  fault  on  the  part  of  the 
Bank.  But  even  supposing  the  Act  would  give  the  petitioners  a  right  to  payment  of 
the  sum  in  question,  tiiough  already  paid  to  another,  have  they  not  by  their  own  conduct 
deprived  themselves  of  the  benefit  of  that  right  ?  They  searched  among  the  papers  of 
Mrs.  Hunt,  to  whichthey  had  access  from  the  first,  and  they  found  receipts  of  dividends 
of  the  same  stock.  Had  they,  therefore,  examined  these  papers  with  ordinary  care  at 
the  first,  they  would  have  discovered  the  true  state  of  the  case,  and  could  have  gone  to 
the  bankers,  at  Bristol,  snd  had  their  account  corrected.  The  bankers  were  negligent, 
no  doubt,  but  their  negligence  is  that  of  the  executors,  whose  agents  they  were.  The 
clerks  at  the  Bank  of  England  desired  the  executors  to  state  the  particulars  of  the  stock 
they  sought  to  have  transferred,  as  there  were  several  Mary  Hunts.  They  did  specify 
two  sums  of  stock,  but  not  the  one  in  question.  The  Bank,  therefore,  might  infer  it 
did  not  belong  to  that  Mary  Hunt.  Again,  the  executors  permitted  the  power  of 
attorney  to  be  exercised  by  iLe  Messrs.  GFrote  from  1806  to  1830.  For  these  reasons, 
then — first,  that  no  proper  search  was  made  among  the  papers  of  Mary  Hmit ;  second, 
no  correct  particulars  were  delivered  ;  and  third,  their  permitting  the  power  of  attorney 
to  be  exercised,  they  are  clearly  guilty  of  laches.  And  as  the  parties  are  the  exe- 
cutors and  the  public,  both  innocent  parties,  it  is  more  reasonable  that  the  former 
should  suffer  than  the  latter. 

Wray,  on  the  same  side. — ^The  claim  hereby  the  petitioners  is  to  the  discretion  of  the 
Court.  The  Bank  could  not  resist  payment  to  the  probate  wisely  obtained.  [The  Master 
of  the  Rolls. — ^According  to  Mr.  Twiss,  the  conclusive  answer  of  the  Bank  is  the  pro- 
bate. It  is  different  from  a  power  of  attorney ;  it  is  a  forged  will,  accredited  by  a  com- 
petent public  authority.  Where  was  the  first  error  }  Was  it  not  by  the  public  authority  ?] 
Yes ;  the  authority  was  good  to  the  Bank  as  long  as  it  stood ;  and  they,  therefore, 
properly  parted  with  the  stock.  There  was  no  dispute  here  as  to  the  facts  of  the  case, 
and,  therefore,  no  necessity  for  an  inquiry,  as  in  Ex  parte  Ram  (4  Myl.  &  Cr.  25).  The 
costs  must,  according  to  the  invariable  practice,  come  out  of  the  fund  recovered  (Re 
Holland,  1  Phillips  379),  unless  there  are  speciid  circumstances ;  here  they  are  all  the 
other  way. 

Kindersley,  in  reply .^^I  admit  the  general  practice  is  so  as  to  costs ;  they  must,  in 
ordinary  cases,  come  out  of  the  fund.  As  to  Ex  parte  Ram,  it  is  merely  that  in  case  of 
a  trust  the  Court  will  inquire.  It  is  said  the  right  to  the  stock  was  in  Mary  Hunt,  in 
1806,  and  has  since  been  in  her  executors;  but  the  executors  have  lost  that  right  by 
the  payment  by  the  Bank  to  a  lawful  probate — that  Is,  a  probate  of  the  Ecclesiastical 
Court  to  the  executor  of  a  Mary  Hunt,  who  died  in  1829.  The  executor  was  repre- 
sented to  be  her  grandson  and  residuary  legatee.  Supposing  him  to  be,  as  is  represented, 
Thomas  Hunt,  and  grandson  of  a  real  Mary  Hunt,  who  died  in  1829,  if  William 
Sanders  had  personated  him  and  got  a  transfer  of  the  stock,  would  not  the  right 
Thomas  Hunt  afterwards  claiming  have  obtained  payment?  [The  Masteb  of  the 
Rolls.—- What  was  done  by  the  Bank  as  to  the  identi^  ?3    Nothing. 
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Judgment — Saturday^  January  11,  1844. 

The  Master  of  the  Rolls. — ^This  case  comes  before  the  Court  on  the  petition  of 
the  two  surviving  executors  of  Mary  Hunt,  of  Queen's-square,  Bristol,  who  died  on 
the  4th  October,  1806,  having  made  a  will  and  two  codicils,  which  were  duly  proved 
by  the  petitioners  and  William  Surges,  since  deceased,  whom  -she  had  appointed  her 
executors.  Mary  Hunt,  the  testatrix,  at  the  time  of  her  death,  was  entitled  to  three 
sums  of  stock,  viz.  336/.  9s.  5d.  Navy  5/.  per  Cent.  Annuities,  1,210/.  3/.  per  Cent. 
Consolidated  Bank  Annuities,  and  3,456/.  3s.  3d.  3/.  per  Cent.  Reduced  Annuities.  The 
executors  procured  the  two  sums  of  336/.  9s.  5d.  Navy  51.  per  Cent,  and  3,456/.  3s.  3d. 
Reduced  Amiuities  to  be  tranferred  into  their  own  names ;  but  they  state,  that  though  the 
other  sum  of  1,210/.  Consols  was,  in  fact,  standing  in  the  name  of  the  testatrix  at  her 
death,  they  were  not  at  all  aware  that  she  was  entitled  to  it.  It  now  appears,  that  the 
dividends  of  this  sum  of  stock,  from  her  death  to  the  year  1830,  were  received  by 
Messrs.  Grote  &  Co.,  under  a  power  of  attorney,  which  was  executed  by  Mary  Hunt 
in  her  lifetime,  and  by  them  remitted  to  Messrs.  Tyndal,  Elton,  &  Co.,  of  Bristol, 
and  afterwards  to  their  successors,  Messrs.  Baillie,  Ames,  &  Co.  These  dividends, 
80  from  time  to  time  received  by  the  Bristol  firm,  were  carried  to  the  account  of  Mary 
Hunt,  but  no  notice  thereof  was  ever  given  to  the  executors.  In  the  year  1830,  the 
surviving  partner  of  those  named  in  the  power  of  attorney  died,  and  the  dividends  of 
the  1,210/.  Consols  were  no  longer  received;  and  on  the  5  th  of  January,  1840,  no 
claim  having  been  made  for  the  payment  thereof  for  10  years  subsequent  to  the  5tfa 
January,  1830,  the  1,210/.  Consols  was  transferred  to  the  account  of  the  Commissioners 
for  the  Reduction  of  the  National  Debt,  by  the  chief  accountant  of  the  Governor  and 
Company  of  the  Bank  of  England.  The  surviving  executors  having  afterwards  disco- 
vered that  their  testatrix,  Mary  Hunt,  was  entitled  to  the  stock  in  question,  in  June  last, 
applied  to  the  Bank  to  transfer,  or  rather  retransfer,  to  them  that  sum ;  but  they  were 
informed  by  the  Bank  that  the  same  had  already  been  transferred  to  Thomas  Hunt,  the 
executor  of  Mary  Hunt,  and  that  the  arrears  of  dividends  had  also  been  paid  to  him ; 
and  a  retransfer  to  the  petitioners  under  these  circumstances  was  refused ;  and  there- 
upon this  petition  was  presented,  praying  that  the  Commissioners  for  the  Reduction  of 
the  National  Debt  might  be  ordered  to  transfer  to  them  the  1,210/.  Consols,  and  pay  the 
arrears  of  dividends  thereon. 

Upon  the  evidence  adduced,  it  appears  clearly  that  the  stock  in  question  was  reallj 
the  property  of  Mary  Hunt,  of  Queen's-square,  Bristol ;  that  the  petitioners  are  her 
legal  representatives,  and  as  such  entitled  to  have  the  same  sum  transferred  ;  and  that 
they  might,  upon  application,  have  had  such  transfer,  not  only  before  the  5th  of  January, 
1840,  but  even  at  any  time  afterwards,  and  before  the  transfer,  or  alleged  transfer,  to 
Thomas  Hunt.  It  further  appears,  that  some  time  in  the  year  1842,  a  paper  writing, 
purporting  to  be  the  will  of  Mary  Hunt,  described  as  being  formerly  of  Queen's-square, 
Bristol,  but  late  of  Mary-le-bone,  in  the  county  of  Middlesex,  and  bearhig  date  the  14th 
of  December,  1829,  was  forged,  and  alleged  and  represented  to  be  Uie  will  of  the 
Mary  Hunt  to  whom  the  stock  belonged ;  and  by  that  will  it  was  recited,  that  Mary 
Hunt  was  possessed  of  a  sum  of  about  1,210/.  Consols,  and  the  same  was  thereby  be- 
queathed to  Thomas  Hunt,  who  was  appointed  executor.  And  it  further  appears,  that 
one  William  Sanders,  by  fraud  and  perjury,  and  representing  himself  to  be  Thomas 
Hunt,  procured  to  himself  probate  of  the  forged  will,  and  under  the  authority  of  such 
probate,  procured  the  1,210/.  Consols  to  be  transferred  to  him,  and  the  dividends  ac- 
crued due  also  paid  to  him. 

Under  the  circumstances  that  plainly  appear,  I  cannot  do  otherwise  than  consider 
this  to  be  a  case  in  which  the  Governor  and  Company  of  the  Bank  of  England  have 
made  an  erroneous  transfer  and  pa3rment,  and  that  the  executors,  the  petitioners,  have 
established  their  claim  to  the  stock  and  dividends  in  question,  and  are  unable  to  obtain 
a  transfer  and  payment  thereof  from  Sanders.  And  the  question  is,  whether,  the 
(jovemor  and  Company  being  indemnified  under  the  provisions  of  the  Act,  the  peti- 
tioners are  entitled  to  the  relief  they  seek  under  the  7th  section  of  the  stat.  56  Geo. 
3,  c.  60.  It  is  suggested,  that  the  Commissioners  are  not,  in  all  cases  in  which  the 
Bank  is  deceived,  to  make  good  the  loss  thereby  sustained ;  and  it  is  argued  that  they 
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are  only  in  f&ct  liable  where  the  Bank  would  have  been  liable  before  the  transfer  to 
them ;  and  I  am  referred  to  Allen  y.  DundoB,  and  Woolley  y.  Clarke,  as  authorities  in 
support  of  this  position.  It  does  not  appear  necessary  to  consider  whether  the  Com- 
missioners, after  the  transfer  to  them,  would  haye  been  entitled  to  a  defence  which 
might  haye  been  ayailable  to  the  Bank  before  such  transfer.  Whatever  authority  there 
might  haye  been  to  transfer  to  Thomas  Hunt,  if  there  had  been  such  a  person,  there 
was  no  authority  to  consider  William  Sanders,  pretending  to  be  Thomas  Hunt,  to  be 
Thomas  Hunt.  The  fraud  and  deception  practised  on  the  Bank  would  not  giye 
Sanders  the  right  to  be  treated  as  lliomas  Hunt,  to  say  nothing  of  the  want  of  identity 
of  Mary  Hunt,  of  Bristol,  who  died  in  1806,  with  a  person  of  the  same  name,  wha 
afterwards  died  in  1829.  The  probate  was  granted  to  Thomas  Hunt,  and  would  only 
authorize  payment  to  Thomas  Hunt,  and  although  William  Sanders  prevailed  upon  the 
Bank  to  treat  him  as  Thomas  Hunt,  it  was  not  less  incumbent  upon  the  parties  applied 
to  for  the  transfer  to  see  that  the  party  applying  was  the  real  Thomas  Hunt. 

There  has  been  yery  considerable  laches.  I  think  the  existence  of  the  stock  might 
have  been  discovered  from  the  papers  of  the  deceased  as  well  as  from  her  agents,  at  an 
earlier  period  after  the  death,  if  the  parties  had  used  more  diligence.  The  mode  in 
which  the  Bristol  bankers  kept  their  accounts  was  well  calculated  to  mislead  themselves,, 
and  gave  no  opportunity  to  others  of  obtaining  the  necessary  information.  Their 
exceeding  neglect  is  thus  in  some  manner  accounted  for,  but  the  statute  does  not  pro- 
Tide  that  the  persons  who  have  made  out  their  right  shall  forfeit  that  right  by  alleged 
laches.  I  am  of  opinion  that  the  petitioners  are  entitled  to  the  order  for  which  they 
pray,  excepting  with  regard  to  the  costs,  the  whole  of  which  must,  in  compliance  with 
former  precedents,  be  paid  out  of  the  fund  to  be  recovered. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
November  12,  13,  and  22,  1844. 
Caaik  v.  Lakb.  (a) 

Wm^dmMtrwitUmr^''  Lineal  deeeent*'^*'  Relaiiana." 
AB^a  widower,  and  without  children,  by  hie  will  gave  the  reeidue  of  hie  real  and  personal  estate 
"  unto  and  equally  between  and  amongst  all  his  relations  who  might  claim  and  prove  their  relation- 
ship to  him  by  lineal  descent,  share  and  share  alike.'*  His  nearest  relations  were  first  cousins  ^  who 
were  held  entitled  to  take  under  the  will,  the  words  **  by  lineal  descent''  being  construed  to  mean 
by  lineal  descent  from  a  common  ancestor  tcith  the  testator. 
Quire,  whether  the  word  **  relatione"  will  include  those  connected  with  the  testator  by  marriage  ae 
well  ae  kindred  in  blood  f 

JAMES  GRICE,  the  testator  in  this  cause,  by  his  will,  dated  18th  February,  1837, 
after  bequeathing  several  pecuniary  legacies,  proceeded  thus  :  "  I  give  and  bequeath 
all  the  remainder  of  my  real  and  personal  estate  and  effects,  of  whatever  the  same  may 
consist,  unto  and  equally  between  and  amongst  all  my  relations  who  may  claim  and 
prove  their  relationship  to  me  by  lineal  descent,  share  and  share  alike ;  and  do  hereby 
empower  my  executors,  hereinafter  named,  to  make  sale  and  absolute  disposal  of  such 
estate  and  effects,  and  to  distribute  the  same  as  aforesaid."  At  the  date  of  his  will, 
the  testator  was  sixty-five  years  of  age,  and  had  been  for  many  years  a  widower,  and 
his  only  child  had  died  long  before  at  a  tender  age.  His  nearest  relations  by  blood 
were  first  cousins.  On  the  22nd  of  February,  1837,  the  testator  died,  leaving  four 
first  cousins  on  his  father's  side,  two  of  whom  were  his  heirs  at  law,  and  two  first 
cousins  on  his  mother's  side ;  these  being  his  nearest  relations,  it  was  contended  that 
the  devise  of  the  real  estate  had  lapsed,  the  testator  having  left  no  descendants.  This 
IhII  was  filed  by  the  executors  for  the  purpose  of  taking  the  opinion  of  the  Court  upon 
the  question. 

(a)  Reported  by  G.  S.  Allmutt,  Esq.,  BarrUter-at«law* 
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<     Sptnce  and  J.  Adams,  for  the  plaintiffs. 

Wigram  and  But  A:,  for  the  heirs  at  law,  contended  that  the  words  used  by  the 
testator  must  be  considered  as  pointing  to  those  persons  only  who  could  prove  their 
relationship  to  the  testator  by  lineal  descent  from  him,  and  that,  as  there  were  none  to 
answer  that  description,  the  devise  had  lapsed. 

Swanaton,  for  the  first  cousins  of  the  testator  ex  parte  matemd,  argued  that  the  words 
*'  by  lineal  descent "  were  not  to  be  interpreted  as  if  they  were  "  by  lineal  descent 
from  me."  .  The  word  "  lineal "  did  not  necessarily  require  that  the  relationship 
should  be  proved  to  be  in  the  direct  line.  He  referred  to  the  697th  section  of  Littleton 
as  to  collateral  warranty ;  Coke's  observations  on  consanguinity,  Co.  Litt.  23,  b.  ; 
Blackst.  Com.  vol.  2,  p.  203-4 ;  ,  and  Litt.  sect.  703.  Relations  by  affinity  were 
frequently  spoken  of  by  the  same  terms  as  those  related  by  blood,  and  it  was  in  order 
to  exclude  them  that  the  testator  used  the  words  he  did.  If  the  devise  had  ended 
with  the  word  "  relations,"  there  could  have  been  no  doubt  that  the  next  of  kin  would 
be  entitled ;  but  the  case  was  not  altered  by  his  using  the  latter  words,  which  were 
merely  descriptive  of  the  mode  in  which  tiie  relationship  should  be  proved,  i.  e.  by  a 
lineal  descent  from  a  common  ancestor.  The  position  of  the  testator  at  the  date  of 
the  will  quite  excluded  the  possibility  of  his  intending  to  refer  to  descendants  from 
himself. 

Temple,  for  the  first  cousins  ex  parte  patemd, ^^The  testator,  in  the  use  of  the 
word  "lineal,"  meant  to  express  the  same  idea  as  if  he  had  said  those  of  my  line. 
The  word  lineal  was  not  to  be  understood  in  the  confined  sense  endeavoured  to  be  put 
upon  it  by  the  heir  at  law.  Among  the  examples  given  by  Dr.  Johnson  of  the  use  of 
the  term,  is  the  passage  from  Shakspeare's  King  John,  Act  IL  Scene  1  :-» 

"  Peace  be  to  France ;  if  France  in  peace  permit 
Our  just  and  Uneal  entrance  to  our  own !  '* 

Wigram,  in  reply. — The  testator  has  ^ven  the  property  to  a  particular  class  of 
relations.  The  arguments  for  the  next  of  kin  would  compel  the  rejection  as  sur- 
plusage of  all  the  words  after  the  word  "  relations."  Mr.  Swanston's  argument  had 
been  wholly  as  to  the  word  "  lineal,"  omitting  to  notice  the  term  "  descent." 

November  22. 

The  ViCB  Chancellor.— The  question  which  I  have  to  decide  in  this  case  is,  as  to  the 
meaning  of  three  words  in  the  will  of  the  testator  in  the  cause,  and  the  question  is  one 
which  is  not  without  difficulty.  I  stated  at  the  hearing,  that  I  was  willing  and  desirous  that 
the  opinion  of  a  court  of  law  should  be  taken  on  the  subject.  This  might  have  been  done 
by  sending  a  case  founded  upon  these  particular  words  in  the  will.  Each  party,  how- 
ever, having  expressed  a  wish  that  I  should  determine  the  question  without  the  assist- 
ance of  a  court  of  law,  I  have  considered  it  as  well  as  I  have  been  able.  The  testator 
was  bom  in  1772.  He  was  married  once  only,  and  had  by  that  marriage  an  only  child. 
The  wife  and  child  died  several  years  before  the  year  1837  ;  the  child  when  less  than 
three  years  old.  The  testator  does  not  appear  ever  to  have  contemplated  a  second 
marriage,  nor  is  it  supposed  or  suggested  that  he  was  likely  to  have  any  issue,  legiti- 
mate or  illegitimate.  His  nearest  relations  in  blood  were  his  first  cousins,  of  whom 
there  were  six.  It  does  not  appear  that  the  testator  had  ever  been  at  any  time  out  of 
England.  Thus  situated,  he  made  his  will  on  the  18th  of  February,  1837,  in  the  fol- 
lowing words.  [His  Honour  here  read  the  vrill.]  The  dispute  in  effect  is,  whether 
these  three  words,  "  by  lineal  descent,"  ought,  as  the  heirs  at  law  contend,  to  be  read 
and  understood  as  meaning  "  by  lineal  descent  from  me,"— whether,  in  fact,  he  meant 
not  heirs  at  law,  but  descendants.  Considering  the  circumstances  which  I  have  men- 
tioned, it  is  impossible  to  suppose,  that  the  testator,  in  using  the  words,  could  have 
meant  his  descendants,  and  I  should  be  unwilhng  to  come  to  such  a  conclusion,  unless 
I  were  compelled  by  necessity,  that  is  to  say,  by  some  fixed  and  irresistible  rule  of  law, 
to  do  so.  I  think  that  any  man  reading  this  will  with  a  knowledge  of  the  facts,  must 
believe  that  these  words  were  used  by  tibe  testator  ignorantly,  or  not  advisedly.  In  all 
probability,  the  testator's  desire  was,  that  he  should  not  die  intestate  as  to  the  residue 
of  his  real  and  personal  estate ;  still  tlie  words  used  may  be  too  strong  to  be  surmounted. 
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The  question  then  is,  are  they  too  strong  to  be  sunnounted  ?  That  they  are  so  was  my 
first  impression,  but  now,  though  not  without  difficulty,  that  impression  has  been  re- 
moved from  my  minfl.  Unless  the  words  are  understood  as  the  heirs  at  law  contend, 
they  are  mere  surplusage ;  but  still  they  must  be  understood  as  subject  to  the  question 
of  the  meaning  of  the  word  "lineal."  Tt  is  possible  that  the  testator  thought  lineal 
meant  legitimate.  It  must  not  be  forgotten  that  it  rests  with  those  who  allege  that  the 
heirs  are  disinherited  to  prove  that  by  the  will  they  are  so.  The  testator  perhaps 
meant  that  these  parties  were  to  prove  themselves  collateral  kindred  by  lineal  descent ; 
meaning  by  lineal  descent  that  they  were  descended  from  the  same  progenitor  as  the 
testator.  Possibly  he  thought  as  Mr.  Swanston  stated,  that  by  using  the  words  he 
should  exclude  all  persons  merely  connected  with  him  by  affinity.  That  was  an  ob- 
servation entitled  to  attention,  and  was  strengthened  by  a  reference  to  Johnson's  and 
Richardson's  dictionaries,  and  Bailey's  edition  of  Facciolati.  (a)  On  the  whole,  con- 
sidering the  circumstances  in  which  the  testator  was  placed,  and  the  form  and  nature 
of  the  will,  any  argument  derived  from  the  surplusage  of  the  words  "  by  lineal  descent" 
(if  they  are  surplusage)  failed,  for  the  words  "  from  me"  were  not  added  to  "  by  lineal 
descent."  The  three  words  used  meant  that  the  relations  were  to  be  descended  from 
the  same  progenitor  as  the  testator,  and  therefore  I  am  of  opinion  that  I  am  not  bound 
by  any  rule  of  law  to  say  that  they  must  be  construed  as  if  they  were  "  by  lineal  de- 
scent from  me."  My  ultimate  conclusion  is  against  the  heirs  at  law.  It  must  not  be 
understood  that  I  give  my  opinion  whether  '*  relations"  means  persons  connected  by 
marriage  though  not  by  blood  ;  in  other  words,  whether  relationship  includes  affinity. 
I  shall  declare  that  the  next  of  kin  are  entitled. 
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Hilary  Temiy  1845. 
Williams  v,  Burbell  and  Another,  (a) 

Cowmmt,  in  law  and  implUd^Ttnani  for  iife^Atriffnet's  right  to  we, 

A  eovenani  in  law  ^fftrtfram  an  implied  covenant  m  its  proper  eenae.  The  former  is  an  agreement 
which  the  law  vrfere  from  the  use  of  certain  words  of  grant  having  a  known  legal  operation,  as 
dedi  in  afeoj^ment,  or  demisi  m  a  lease;  whereas  the  latter  is  a  covenant  which  is  collected  by 
constructive  iirfereneefrom  the  terms  used  in  the  deed. 

An  implied  covenant  in  its  proper  sense  differs  In  no  respect  in  its  legal  consequences  from  an  express 
covenant :  therefore^  where  there  is  in  a  lease  such  an  implied  covenant  for  quiet  enjoyments  it  is 
not,  like  a  covenant  tn  law,  confined  to  breaches  committed  during  the  estate  of  the  covenantor,  but 
it  will  extend  to  those  which  may  occur  during  the  whole  continuance  qf  the  term  intended  to 
be  granted, 

A  tenant  for  life,  with  a  leasing  power,  granted  two  several  leases,  each  for  a  term  of  99  years,  if 
the  cestui  que  vies  should  so  long  live ;  and  there  was  contained  in  each  lease  a  clause  that  the 
lesHor,  for  himself ,  his  heirs  and  assigns,  the  demised  premises  unto  the  lessee,  his  executors,  ad- 
ministrators,  and  assigns,  against  all  persons  whomsoever  ktwfuUy  claiming  the  same,  would,  during 
the  said  term,  warrant  and  defend.  On  the  death  qf  the  lessor,  the  remainder^man  recovered  in 
ejectment  possessien  ^f  the  demised  premises,  by  reason  qf  the  leasee  not  having  been  made  accord- 
ing  to  the  leasing  power. 

Held,  that  the  covefumt  arising  from  the  warranty  was  not  a  covenant  in  law,  but  an  implied  cove- 
nant  in  its  proper  sense,  and,  therefore,  that  the  lessee  could  maintain  thereon  an  action  of 
covenant  against  the  exeeutore  of  the  tenant  for  i{fs. 

(b)  The  foIlowiDg  is  the  passage  in  Facciolati :—  aatem  et  seeondo  grada  transvento  line»  pendent, 

"  Linea,  a  line,  oord,  string ;  Xivov,  Xtvdpiov,  Imp.  Justinian,  lib.  t.  eod.  tit.  9,  leg.  10.     £x 

fihiin,  fuDicolas  ex  lino,  cannabe,  &c.     Translate,  patema  vel  materna  linea  venientes.     Stat.  I,  et 

^tnr  de  serie  cognationis,  quK  Gnece  aupd,  a  sily.  3,  t.  43.     Non  tibi  clara  quidem  senior  pla- 

degree  of  kindred,  line,  lineage.     Panl  Dig.  Ub.  cidissime,    gentis  linea,    nee  proayis    demijsnm 

mviii.  tit.  10,  leg,  9.     ^rifjtfiaTa,  oognationnm  ttemma." 

diiecto  limite  in  dnas  lineaa  separantur,  quarvm  {b)  Reported  by  W.  Patbrson,  Esq.,  Barris- 

iltera  est  superior,  altera  inferior :  ex  superiore  ter-at-law. 
VOL*  I.                                                                      K 
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Heldt  also,  that  an  executor  of  the  aeeignee  of  the  leeeee  could  aleo  maintain  tuch  action,  inasmuch 
as  an  express  covenant  for  title  or  quiet  etyoyment  mil  equally  pass  with  the  estate  as  a  covenant 
in  law. 

BY  order  of  the  Master  of  the  Rolls,  the  following  case  was  stated  for  the  opinion 
of  this  Court : — 

The  Right  Honourable  Charles,  Earl  of  Egremont,  by  his  will  bearing  date  the  Slst 
of  July,  1761,  gave  and  devised  all  his  manors,  messuages,  lands,  advowsons,  rents» 
and  hereditaments  in  the  several  counties  of  Somerset,  Dorset,  and  Cornwall  (com* 
prising,  inter  alia,  the  premises  comprised  in  the  two  several  indentures  of  lease  here- 
inafter stated),  with  their  respective  rights,  members,  and  appurtenances,  unto  his,  the 
said  testator's,  eldest  son  George,  Lord  Cockermouth,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste,  with  divers  remainders  over. 
The  case  then  set  forth  a  power  contained  in  the  will  enabling  tenants  for  life  in  pos- 
session to  grant  certain  leases. 

The  said  testator,  Charles,  Earl  of  Egremont,  departed  this  life  in  or  about  the  year 
1763,  leaving  his  eldest  son,  George,  Lord  Cockermouth,  him  surviving,  who  there- 
upon became  George,  Earl  of  Egremont. 

The  said  George,  Earl  of  Egremont,  immediately  upon  the  decease  of  the  said  testator^ 
entered  upon  the  said  estates,  including  the  said  demised  premises,  as  devisee  for  life, 
under  the  said  will  of  the  said  testator. 

The  said  George,  Earl  of  Egremont,  afterwards  assumed  the  name  of  O'Brien. 

On  the  24th  day  of  March,.  1805,  an  indenture  of  lease,  in  the  following  words,  was 
duly  executed  by  the  said  George  O'Brien,  Earl  of  Egremont : — "  This  indenture^ 
made  the  24tb  day  of  March,  1805,  between  George  O'Brien,  Earl  of  Egremont,  of  the 
one  partk  and  John  Williams,  of  — : — ,  of  the  other  part,  witnesseth,  diat  for  and  in 
consideration  of  the  yearly  rent  hereby  reserved,  and  the  covenants  herein  contained^ 
he,  the  said  earl,  doth  hereby  demise  and  lease  imto  the  said  John  Williams,  his  ex- 
ecutors, administrators,  and  assigns,  all  that  messuage  converted  into  two  dwelling- 
houses  and  garden,  in  Broad-street,  in  WiUiton,  aforesaid,  and  adjoining  Francis  Hale's 
house,  being  part  of  Manwell's  tenement,  which  said  two  dweUing-houses  are  in  the 
occupation  of  the  said  John  Williams  and  William  Wyne,  excepting  out  of  this  present 
demise  unto  the  said  earl,  his  heirs  and  assigns,  all  quarries,  mines,  and  ores,  timber 
trees,  pollards,  and  sapHogs,  and  trees  likely  to  become  timber,  and  lops  and  tops  of 
maiden  trees,  coppicea*  woods,  and  underwoods*  now  or  hereafter  growing  upon  the 
said  demised  premises,  with  free  liberty  to  fell  and  carry  away  the  same ;  to  have  and 
to  hold  the  said  demised  premises  unto  the  said  John  Williams,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  99  years,  if  James  Farthing,  aged  28  years,  Mary 
Farthing,  aged  20  years,  and  Ann  Farthing,  i^ed  17  years,  or  either  of  them,  shall  so 
long  live,  the  said  John  Williams,  his  exec^^tiors,  administrators,  and  assigns,  yielding* 
and  paying  therefore  yearly  and  every  yefir,  djuring  the  said  term,  unto  &e  said  earl, 
his  heirs  and  assigns,  the  rent  of  1/.  a  year,  free  of  all  taxes  and  incumbrances,  at 
Lady-day,  Midsummer,  Michaelmas,  ana  Christmas,  by  equal  portions.  And  also 
yielding  and  paying  for  a  heriot  on  the  several  deaths  of  the  said  James  Farthing,  Mary 
Farthing,  and  Ann  Farthing  (whether  they  die  in  succession  or  otherwise),  the  sum 
of  Is.  And  the  said  John  WiUiams,  for  himself,  his  executors,  administrators,  and 
assigns,  doth  covenant  with  the  said  earl,  his  heirs  and  assigns,  that  he,  the  said  John 
Williams,  his  executors,  administrators,  and  assigns,  shall  and  will  pay  or  cause  to  be 
paid  unto  the  said  earl,  his  heirs  and  assigns,  the  said  yearly  rent  and  ot^er  payments  in 
manner  aforesaid,  and  shall  and  will  repair  and  keep  the  premises  hereby  granted,  with 
the  appurtenances,  in  and  with  all  necessary  reparations,  during  the  said  term,  and  the 
same,  at  the  end  thereof,  so  well  and  sufficiently  repaired  and  kept  at  his  and  their 
charges,  will  leave  and  yield  up,  and  shall  and  will  perform  suit  to  the  Courts  of  the 
Manor  of  Williton  Re^,  and  shall  and  will,  within  six  months  next  after  notice  to 
him  or  them,  given  or  left  at  his  or  their  place  of  abode  for  the  time  being,  or  on  the 
said  premises  hereby  demised,  produce  unto  the  said  earl,  his  heirs  and  assigns,  or  to 
his  or  their  agent,  dl  the  said  lives  if  living,  or  otherwise  make  it  appear  to  him  or 
them,  within  the  time  aforesaid,  or  within  a  reasonable  time,  if  they  or  either  of  them 
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should  happen  to  be  in  foreign  parts,  by  a  sufficient  certificate,  that  all  such  persons  or 
person  so  abroad  be  living ;  and  if  it  happen  the  said  yearly  rent  or  other  payments 
aforesaid^  or  either  of  them,  shall  be  unpaid,  in  part  or  in  all,  after  either  of  the  days 
of  payment  aforesaid,  then  it  shall  be  lawful  for  the  said  earl,  his  heirs  and  assigns, 
into  the  said  premises  to  enter  and  distrain,  and  the  distress  there  found  to  dispose  of 
according  to  law ;  and  in  default  of  such  sufficient  distress  for  satisfaction  of  the  rent 
and  other  payments,  with  all  costs  and  charges  thereon,  or  if  the  said  John  Williams, 
bis  executors,  administrators,  or  assigns,  shall  suffer  the  said  premises,  or  any  part 
thereof,  to  be  ruinous  to  the  value  of  40s.  and  the  same  shall  not  repair  within  six 
months  after  notice  to  him  or  them  given  or  left  at  his  or  their  place  of  abode  for  the 
time  being,  then  for  all  or  either  of  the  causes  aforesaid  it  shall  be  lawful  for  the  said 
earl,  his  heirs  and  assigns,  into  the  said  premises,  or  any  part  thereof  in  the  name  of 
the  whole,  to  re-enter,  and  the  same  to  repossess,  as  in  his  or  their  former  estate. 
And  the  said  earl,  for  himself,  his  heirs  and  assigns,  the  said  demised  premises,  with  the 
appmrtenances,  unto  the  said  John  Williams,  his  executors,  administrators^  and  assigns, 
under  the  rent,  covenants,  conditions,  exceptions,  and  agreements  before  expressed,  against 
all  persons  whomsoever  lawfully  claiming  the  same,  shall  and  will,  during  the  said  term, 
warrant  and  defend.  In  witness  whereof,  the  parties  aforesaid  have  hereunto  set  their 
hands  and  seals  the  day  and  year  above  said." 

A  counterpart  of  the  same  lease  was  duly  executed  by  the  said  John  Williams. 

The  lease  was  invalid  as  an  execution  of  the  said  power,  by  reason  that  it  did  not 
contiun  the  same  covenants  as  were  contained  in  the  ancient  leases  of  the  same  premises. 

John  Williams  had  not,  at  the  time  of  accepting  the  said  lease,  any  notice  of  the 
said  ancient  leases  or  any  of  them,  nor  was  the  said  John  Williams,  at  the  time  of 
accepting  the  said  lease,  aware  that  there  was  any  special  power  of  leasbog  applicable 
to  the  said  premises ;  but  the  said  John  Wilhams  believed  that  the  said  George  O'Brien, 
Earl  of  Egremont,  was  owner  in  fee  of  the  said  premises,  and  that  the  said  lease  was 
granted  by  the  said  earl  as  owner  in  fee  of  the  said  premises. 

The  said  John  Williams  entered  upon  the  said  demised  premises  under  and  by  virtue 
of  the  lease  to  him  thereof,  and  enjoyed  and  possessed  the  term  so  granted  as  aforesaid 
until  the  eviction  of  his  tenants  as  hereafter  stated. 

One  of  the  lives  of  the  said  lease  is  still  living. 

By  a  certain  other  indenture  of  lease,  bearing  date  the  25th  of  March,  1805,  and 
made  between  the  said  George  O'Brien,  Earl  of  Egremont,  since  deceased,  of  the  one 
part,  and  John  Farthing,  of  Williton  aforesaid,  labourer,  of  the  other  part,  and  duly 
executed  by  the  said  earl,  for  the  considerations  therein  mentioned,  the  said  earl  did 
demise  and  lease  unto  the  said  John  Farthing,  his  executors,  administrators,  and 
assigns,  all  that  messuage  then  converted  into  two  dwelling-houses  and  garden  in 
Long-street,  in  Williton  aforesaid,  and  adjoining  Francis  Hale's  house,  being  part  of 
Manwell's  tenement,  which  said  two  dwelling-houses  then  were  in  the  occupation  of 
the  said  John  Farthing  and  William  Wyne  (except  as  therein  is  excepted),  being  also 
part  of  the  said  demised  premises,  to  hold  the  said  demised  premises  unto  the  said  John 
Fbrthing  (since  deceased),  his  executors,  administrators,  and  assigns,  for  the  term  of 
ninety-nine  years,  if  James  F^irthing,  then  aged  twenty-eight  years,  Mary  Farthing, 
then  aged  twenty  years,  and  Ann  Farthing,  then  aged  seventeen  years,  or  either  of 
them,  should  so  long  live,  under  payment  by  the  said  lessee,  his  executors,  administra« 
ton,  or  assigns,  of  the  net  yearly  rent  of  IL,  and  on  the  several  deaths  of  the  said  James 
Farthing,  Mary  Farthing,  and  Ann  Farthing,  of  Is.  for  a  heriot. 

The  said  last-mentioned  lease  was,  in  other  respects,  mutatis  mutandis,  in  the  same 
words  as  the  lease  hereinbefore  set  forth. 

A  counterpart  of  the  said  lease  to  the  said  John  Farthing  was  duly  executed  by  the 
said  John  Farthing. 

This  lease  was  invalid  as  an  execution  of  the  said  power,  by  reason  that  it  did  not 
contain  the  same  covenants  as  were  contained  in  the  ancient  leases  of  the  same  premises. 

John  Farthing  had  not,  at  the  time  of  accepting  the  said  lease,  any  notice  of  the 
said  ancient  leases,  or  any  of  them ;  nor  was  the  said  John  Farthing,  at  the  time  of 
accepting  the  said  lease,  aware  that  there  was  any  special  power  of  leasing  applicable  to 
the  said  premises ;  but  the  said  John  Farthing  believed  tiiat  the  said  George  O'Brien, 
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Earl  of  Egremcot^  waa  owner  in  £ee  of  the  said  piemises^  and  that  the  said  lease  vas 
granted  by  the  said  George  O'Brien,  Earl  of  £gremontp<as  3uch  owner  iu  fee  <^  the  said 
premises. 

The  said  John  Farthing  entered  upon  the  said  demised  psemifies  under  and  by  Tirtue 
of  the  lease  to  him  thereof,  and  continued  in  posseasion  thereof  until  the  period  of  his 
deaths  as  hereafter  mentiooied. 

The  said  Ajan  Farthing  is  stiU  living. 

By  a  deed-poll  under  the  hand  and  seal  of  the  aaid  John  Farthing  (indorsed  upon 
the  said  last-mentioned  indenture  of  lease)>  and  hearing  date  the  4th  of  May»  1808,  tjbue 
said  John.  Fartliing»  in  consideration  of  53/.  lOs*  to  him  paid  by  Peter  Boswell,  of 
Orchard  Wyndham^  in  the  parisk  of  St  Decuman's*  in  the  county  of  Somerset, 
carpenter»  assigned  unto  the  said  Peter  Btoswell,  his  executors,  administrators,  and 
asdigns>  all  and  singular  the  premises  comprised  in  and  demised  by  the  said  thereiu- 
within  indenture  of  lea«e,  dated  the  25th  day  of  Murch,  1805>  together  with  the  saiid 
indenture  of  lease»  to  huold  unto  the  said  Peter  Boswellr  his  executocsk  admiaistrators, 
and  assigns^  for  all  the  then  unexpired  residue  of  the  said  term  in  the  said  demised 
premises* 

The  said  Peter  Boswell  departed  this  life  in  or  about  the  month  of  June,  1830,  having 

first  duly  made  and  published  his  last  will  and  testament  in  wciting^  bearing  date 

the  14tih  day  of  January,  1828,  and  thereof  appointed  the  said  John  Williams  sole 

.  executor,  by  whom  the  same  was  duly  proved  in  the  ConsisUoial  Episcopal  Court  of 

Wells,  on  the  20th  day  of  July,  1830. 

And  the  said  John  Williams^  as  such  executor  as  afotoiaid,  enlierftd  into  and  upon, 
and  remained  in  the  possession  and  enjoyment  of  the  said  lastrmmtioned  teem,  uatil 
the  eviction  of  his  tenants  as  hereinafter  statecL 

The  said  George  O'Brien,  Earl  of  Egremont,  duly  made  and  published  his  will, 
bearing  date  the  IQth  day  of  September*  1834,  and  thereof  appctnfted  the  said  de- 
fendants and  William  Tyler  (since  deceased)  executors,  and  the  said  George  O'Bnen, 
Earl  of  Egremont,  departed  this  life  in  or  about  the  montb  of  November,  1832 »  and 
his  said  will  was  duly  proved  by  the  defendants  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  on  or  about  the  24th  dwy  of  Januajpy,  1838. 

Upon  the  death  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  Right  Hon. 
George  Wyndham,  the  present  Earl  of  Egremont,  entered  upon  the  estates  so  devised 
hj  the  said  will  of  the  said  Charles,  Earl  of  Egremont,  and  lawfuUy  claimed  to  be  the 
owner  of  and  entitled  to  the  said  several  demised  premises,  discluurged  from  the  said 
several  indentures  of  lease,,  dated  respectively  the  24th  March,  1805,  and  the  25th 
March,  1805,  as  being  part  of  the  said  estates,  on  the  ground  thsit  the  said  several 
leases  were  void,  not  having  been  made  in  conformity  with  the  leasing  power  contained 
in  the  said  will  of  the  said  Charles,  Earl  of  Egremont. 

On  or  about  the  10th  day  of  January,  1840, 1^  several  tenaats  then  holdings  under 
the  said  John  Williams,  and  then  being  in  tiie  actual  possession  and  occupation  of  the 
premises  comprised  in  the  said  several  indentures  oi  lease  respectively,  were  served 
with  declarations  in  two  several  actions  of  ejeetment,  upon  the  demise  and  at  the  suit 
of  the  said  George  Wyndham,  Earl  of  Egremont,  to  recover  possession  of  the  smd 
demised  premises  respectively,  upon  the  ground  of  the  said  invalidity  of  the  said 
several  leases. 

The  said  John  Williams  thereupon  caused  the  said  exeeutora  of  the  said  George 
O'Brien,  Earl  of  Egremont,  to  be  served  with  a  notice,  in  writisig,  to  the  effect  that  he 
was  advised  by  counsel  that  the  said  leases  were  invalid,  and  that  he  had  no  defence  to 
the  said  actions,  and  that,  acting  under  the  advice  of  counsel,  he  should  not  defend  the 
same  ;  and  to  the  farther  effect,  that  tke  said  leases  contained  an  al)6<^ute  wanranty  of 
title  on  behalf  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  Ifisaor,  his  heirs  and 
assigns,  against  all  persons  whomsoever ;  and  that  he  should  require  the  said  executors, 
in  performance  of  the  said  warranty,  to  defend  him  and  his  tenants  in  the  possession 
of  the  said  premises  for  the  residue  of  the  term  thereby  granted  and  determinable  as 
aforesaid ;  and  that  in  case  of  eviction  from  the  said  premises^  he  should  chim  and 
proceed  to  recover  of  them,  the  said  executors,  the  value  of  the  said  demised  premises, 
and  the  rents,  issues,  and  profits  thereof,  and  aU  other  loss,  chaiges,  damages,  and 
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ctpesMB  wlAteoevcTf  wliidL  Iw,  or  bib  Mid  tcnuiti*  op  my  or  -cstbcr  of  tliem,  or  any  otiier 
penon  or  perwms,  fAionld  or  might  MStr,  mwtaiii*  or  be  liable,  or  be  pfut  wito  by  or  by 
leuon  or  meaiiB  of  sndi  erictioiip  or  liie  eaid  mitxm,  or  any  otiier  action,  proceeding, 
Ciue,  mBitter,  or  thing  whatsoever  eonaequent  theieon,  or  relatmg  tiiereto. 

Tbe  solicitor  of  the  eaid  execotom,  in  eonaequence  of  snch  notice,  wrote  and  sent  to 
iSbt  said  John  Williams  a  notice  in  writing,  to  the  effect  that  he  was  instructed  by  die 
nid  exectftoia  of  liie  said  late  Earl  of  Egremont,  at  the  expense  of  his  estate,  to  appear 
aad  pkad  to  the  said  ejectments,  bat  lliat  these,  and  all  other  proceedings  to  be  taken 
towards  defending  tftie  mid  ejectments,  were  to  be  adopted  and  carried  on  without  pre* 
jodice  to  Hie  right  of  tlie  said  execators  to  reject  and  resist  any  claim  that  might  be 
made  against  them,  in  respect  of  the  said  leases  granted  by  the  said  late  earl. 

Tbe  attorneys  of  the  said  defendants  accordingiy  appeared  to  tad  defended  the  said 
Ktions  of  ejectment  in  Die  name  of  the  «aid  John  Williams,  and  the  same  were  tried 
it  the  Somersetshire  Spring  Assizes  for  the  year  1840,  wlien  arerdict  was  fomid  for  the 
Ittsor  of  the  plaintiff  in  each  of  the  said  aetiona,  and  on  or  abont  the  29th  day  of 
September,  1 842,  liie  aaid  Geofge  Wyndham,  Earl  of  Egremont,  took  lowfdl  possession 
of  the  sud  demised  premises,  and  lawfully  evicted  Die  said  John  Williams  and  his 
lEBaDtB  thorefrom. 

The  said  execntors  paid  and  ^ffischarged  the  costs  taxed  of  the  said  George  Wynd* 
liam,  Bari  of  Egranont,  in  the  said  actions  di  ejectment,  but  the  said  Jxihn  Wflliams 
vas  lawfcAy  called  npon  to  pay,  and  was  fonoed  to  pay,  and  did  pay,  to  the  said  George 
Wyndham,  Eari  of  Egremont,  the  snm  of  18/.  16s.  Id.  for  the  mesne  profits  of  the  said 
prennses,  demised  by  the  said  indenture  of  lease  of  Ube  24th  day  of  March,  1805,  and 
die  said  ^ofan  WitHanis  also  incorred  certain  necessary  costs,  charges,  and  expenses  in 
and  about  Die  said  action,  for  Die  recoveiy  of  Die  said  last-menDoned  premises, 
amoanting  to  24/.  end  npwards. 

The  ndue  of  the  said  premises  demised  by  the  said  ittdenture  of  the  24di  day  of 
March,  1805,  during  the  rendne  of  the  bdore-menDoned  term  therein,  which  remained 
unexpired  at  the  period  of  the  eticDoti  aforesaid,  amounted  to  Die  smn  of  75/. 

The  said  John  Wtlliams  was  also  lawfn&y  eaUed  upon  to  pay,  and  was  forced  to 
psj,  and  did  pay,  to  the  said  George  Wyndham,  Eari  of  Egremont,  t3ie  sum  of  14/. 
for  the  mesne  profits  of  the  said  premises  demised  by  Die  said  indenture  of  lease,  of 
fte  25th  of  March,  1 805.  The  aaid  Jt^n  Williams  also  incurred  certain  necessary  costs, 
charges,  and  expenses  in  and  about  the  said  action  for  the  recovery  of  the  said  last- 
nenDoned  premises,  amomating  to  25/.  and  upwards. 

The  value  of  Die  aaid  premises  demised  by  the  »nd  indentore  of  the  25th  of  March, 
1805,  during  the  residue  of  the  before* mentioned  term  therein,  whidh  remained  unex- 
pired at  the  period  of  the  eviction  aforesaid,  amounted  to  the  sum  of  80/. 

liie  said  defendants  have  received  assets  of  the  testator,  George  O'Brien,  Eari  of 
Egremont,  mote  than  sufficient  for  the  payment  of  the  several  sums  hereinbefore 


The  qtiestions  for  the  opinions  of  Die  Ckmrt  are,— • 

Rrst,  wheDier  the  said  John  Williams  is  entiDed  to  recover  from  the  defendants,  as 
executors  of  the  sud  George  OlSrien,  Earl  of  Egremont,  the  said  aums  of  13/.  168.  Id., 
24/.,  and  75/.,  or  any  or  either,  and  which  of  them. 

And  whether  any  interest  on  such  sums,  or  any  or  dther,  and  which  of  them. 

And  secondly,  whether  Die  said  John  WBliama,  as  auch  executor  as  aforesaid,  is 
entiDed  to  recover  from  the  said  defendants,  as  executors  of  the  said  George  O'Brien, 
Earl  of  Egremont,  the  said  sums  of  14/.,  25/.,  and  80/.,  or  any  or  either,  and  which  of 
diem. 

And  whether  any  interest  on  such  sums,  or  any  or  either,  and  which  of  them. 

The  case  was  argued  in  Michaelmas  Term  last  by  Byles,  Seijeant  (with  him  Butt),  for 
the  phdntiff,  John  Williams,  who  is  the  original  lessee  of  the  first  lease  and  the  executor 
of  the  assignee  of  the  second  lease  so  granted  by  the  late  George,  Earl  of  Egremont, 
as  stated  in  the  case. — It  is  on  behalf  of  the  plaintiff  contended,  first,  that  the  war- 
ranty contained  in  these  leases  is  equivalent  to  a  covenant  for  titie  and  quiet  enjoy- 
ment. Secondly,  that  it  is  an  express  one,  and  not  an  implied  one.  Thirdly,  that  it 
is  a  covenant  extending  not  merdy  to  the  term,  which  in  fact  lasted  but  to  the  end 
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of  the  tenn  which  was  intended  to  be  granted,  viz.  the  ninety-nine  years,  if  the  cestui 
que  vies  should  so  long  Hve.  Fourthly,  that  the  executors,  and  not  merely  the  real 
representatives  of  the  lessor,  are  liable  upon  the  covenant.  And  it  is  also  further 
contended,  in  support  of  the  plaintiff's  right  as  representative  of  the  assignee  of  the 
second  lease,  that  the  benefit  of  the  covenant  runs  with  the  land  to  the  assignee  of 
the  term,  and  also  that  the  assignee  may  sue  thereon,  though  the  breach  did  not 
happen  until  the  lessor's  death.  Firstly,  the  words  "  warrant  and  defend"  cannot  be 
strictly  annexed  to  an  estate  for  years  (Shep.  Touch.  8,  "  Warranty,"  p.  181) ;  but 
when  annexed  to  an  estate  for  years,  it  is  a  personal  covenant.  (Shep.  Touch.  186, 
where  it  is  said,  "  If  one  make  a  lease  for  years  of  land  and  bind  himself  and  his  heirs 
to  warrant  the  land,  this  is  no  good  warranty,  neither  will  it  have  the  effect  of  a  war- 
ranty :  but  this  may  amount  tp  a  covenant  on  which  an  action  of  covenant  may  be 
brought"  (Shep.  Touch.  163) ;  and  in  page  167  it  is  said,  "  A  warranty  in  a  lease  for 
years  shall  be  taken  for  a  covenant  for  quiet  enjoying.")  To  the  same  effect  are 
Bac.  Abr.  "Covenant,"  C;  and  Wotton  v.  Hele  (2  Saund.  180),  and  Pincombe  ▼. 
Rudge  (Hob.  3).  Secondly,  as  to  its  being  aj:^  express  covenant,  Shep.  Touch.  167 ; 
Swan  V.  Stransham  (Dyer,  257,  a),  and  Broieridge  v.  Windsor  (22  Eliz.  referred  to  in 
Dyer,  257,  b)  are  direct  authorities.  Next,  the  words  "  during  the  said  term"  meant 
the  term  which  was  intended  to  be  passed.  The  warranty  had  reference  to  the  time, 
and  not  to  the  interest.  (Coke  latt.  45,  b ;  Wright  v.  Cartwright,  1  Burr.  282 ; 
Evans  v.  Vaughan^  4  B.  &  C.  261  and  2670  There  Abbot,  C.  J.  says,  "  The  lessor  says 
by  his  deed  that  the  lessee  shall  have  the  estate  for  that  period  for  which  he  purports 
to  grant  it,  and  it  is  not  open  to  him*  or  any  person  claiming  under  him,  to  say  that  he 
meant  by  the  words  '  during  the  said  term'  any  other  term  than  that  which  he  pur- 
ported to  pass  by  his  deed."  Fourthly,  as  to  the  liability  of  the  executors  of  the  lessor. 
The  heir  is  not  bound  in  a  specialty,  unless  named ;  but  the  executor  is,  whether  he  be 
named  or  not.  (Lady  Cavan  v.  PuUeney,  2  Ves.  544  ;  Hyde  v.  Skinner,  2  P.  Wms. 
197  ;  1  Bro.  Ab.  "Covenant,"  pi.  1 1.)  So  in  Com.  Dig.  title  "  Covenant,"  C,  it  is  said, 
"  If  a  man  covenants  with  B,  and  dies,  an  action  lies  against  his  executor  or  adminis* 
trator,  upon  it,  though  he  be  not  named  in  the  covenant."  And  in  Shep.  Touch.  7, 
"Covenant,"  p.  179,  "  If  one  demise  sheep  or  other  stock  of  cattle,  or  any  other 
personal  goods  for  any  time,  and  the  lessee  doth  covenant  for  him  and  his  assigns  at 
the  end  of  the  term  to  deliver  them  in  as  good  plight  as  they  were  at  the  time  of  the 
demise,  or  such  a  price  for  them,  and  the  lessee  assigns  them  ;  in  this  case  this  cove- 
nant will  not  bind  the  assignee,  but  the  executors  and  administrators  of  the  first  lessee 
are  bound  hereby."  Then  as  to  the  plaintiff's  right  of  action  on  the  second  lease,  the 
fourth  resolution  in  Spencer* s  case  (5  Rep.  16)  shews  that  upon  the  word  "  demise,"  the 
assignee  of  the  term  may  sue.  As  to  the  last  point,  this  is  distinguishable  from 
Andrew  v.  Pearce  (1  N.  R.  158),  which  will  be  cited  on  the  other  aide ;  for  there  the 
assignment  was  made  after  the  death  of  the  tenant  in  tail,  who  had  granted  the  lease  ; 
but  here  it  was  before  the  death  of  the  lessor,  the  tenant  for  life,  and  it  is  not  compe- 
tent for  the  executors  to  say  that  the  term  ceased  by  the  death  of  the  lessor.  (Evans  v. 
Vaughan  (4  B.  &  C.  267,  per  Abbot,  C.  J.)  before  referred  to.)  In  Waller  v.  Dean  and 
Chapter  of  Norwich  (Brownlow,  21,  and  S.  C.  in  Owen,  136)  it  was  agreed,  "  that  where 
an  estate  is  created  in  which  is  implied  a  covenant  in  law,  there,  if  the  estate  be  voidi, 
the  covenant  is  void  also ;  but  when  there  is  an  express  covenant  in  deed,  there  it  is 
otherwise,  although  the  lease  be  void  or  voidable,  as  if  the  covenant  that  the  lessee  shall 
enjoy  during  the  term,  and  the  lessee  resign,  yet  is  the  covenant  good,  although  the 
term  is  gone."  But  it  is  also  submitted,  that  this  is  not  merely  a  covenant  for  quiet 
enjoyment,  but  also  for  title ;  and,  if  so,  the  breach  then  occurred  before  the  death  of 
the  lessor,  and  was  a  continuing  breach.  (Kingdom  v.  Nottle,  4  M.  &  S.  57.)  With 
respect  to  the  damages,  the  claim  for  interest  is  abandoned,  and  the  rest  is  left  to  the 
Court  to  determine  on. 

Channell,  Serjt.  (Hugh  Hill  with  him)  for  the  defendants,  the  executors. — It  is 
admitted  that  a  warranty  cannot  be  attached  to  a  lease  for  years,  and  Co.  Litt.  389 
shews  the  reason  on  which  this  is  founded ;  and  it  is  also  admitted  that,  in  a  certain 
sense,  this  is  a  covenant.  Com.  Dig.  title  "Covenant,"  A,  4,  shews  that  covenant  lies 
upon  the  word  warrantizo;  but  it  is  for  the  plaintiff,  to  maintain  this  action,  to  shew  that 
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tills  is  an  express  covenant.  The  defendants  contend  that  this  is  only  a  covenant  in 
law  (Roll.  Abr.  "Covenant/*  C,  518,  pi.  3,  nnder  the  head  "What  words  make  an 
express  Covenant ;"  where  it  is  shewn  that  the  absence  of  the  word  "  agreed,"  in  a 
proviso  that  the  lessor  should  find  great  timber,  prevented  the  proviso  from  being  a 
covenant.)  Hie  passage  cited  from  Shep.  Touch.  163  shews  that  it  is  considered  only 
a  covenant  in  law.  An  implied  covenant,  or  covenant  iii  law,  is  confined  in  its  liability 
to  the  lessor's  own  acts^  or  to  acts  which  have  taken  place  during  the  lessor's  own 
estate  {Adams  v.  Gibney,  6  Bing.  656),  where  it  was  held  that  a  lessee  who  had  been 
evicted  after  the  death  of  the  lessor,  a  tenant  for  life,  could  not  maintain  covenant 
against  the  executor  of  the  lessor,  in  consequence  of  there  not  being  in  the  demise  any 
express  covenant  for  quiet  enjo3rment.  When  the  question  is,  as  here,  whether  the 
words  import  an  express  or  only  an  implied  covenant,  it  is  important  to  notice  that  the 
word  "  heirs"  is  used,  and  the  word  "  executors"  omitted.  It  is,  "And  the  said  earl, 
for  himself,  his  heirs  and  assigns,**  &c.  Now,  where  the  law  implies  a  covenant,  it  is 
such  only  as  is  apparently  in  accordance  with  the  intention  of  the  contracting  party ; 
but  if  this,  which,  in  the  present  case,  is  evidently  intended  to  bind  the  heirs,  and 
therefore  operate  on  the  realty,  is  to  be  treated  as  an  express  covenant,  it  will  have  a 
different  operation  from  what  was  the  manifest  intention  of  the  late  earl.  None  of  the 
eases  which  have  been  cited  on  the  other  side  interfere  with  this  being  an  implied,  and 
not  an  express  covenant,  with  the  exception  of  the  case  in  Dyer ;  but  that  was  not  a 
decision  ;  it  was  only  an  obiter  dictum.  The  cases  cited  on  the  other  side  were  nearly 
all  of  them  cases  of  express  covenant,  which  make  all  the  difib^nce  as  to  the  liability 
of  the  lessor.  In  Shep.  Touch.  178,  it  is  said,  "  If  a  lessee  be  ousted  by  one  that  hatii 
tide,  it  seems  an  action  of  covenant  will  lie  for  this  ouster  against  the  executor  or 
administrator  upon  the  covenant  in  law,  if  he  were  put  out  in  the  lifetime  of  the  lessor, 
and  not  otherwise ;  for  if  there  be  tenant  for  life,  the  remainder  in  fee  to  another,  and 
the  tenant  for  life,  by  the  words  demise  or  grant,  doth  make  a  lease  for  years,  and 
die,  and  after,  he,  in  the  remainder,  doth  enter,  and  put  out  the  lessee  for  years ;  in 
this  case  he  cannot,  upon  this  covenant  in  law  charge  the  executors  or  administrators 
of  the  lessor ;  but  upon  an  express  covenant  for  quiet  enjoying,  he  may."  Here  there 
was  no  breach  in  the  earl's  lifetime,  and  the  obligation  only  is,  that  when  called  upon, 
he  would  warrant  and  defend.  This  is  not  an  express,  but  an  implied  covenant,  for  it 
could  not  be  carried  out  as  intended,  being  annexed  to  a  term  for  years  ;  the  law,  there- 
fore, will  imply  an  obligation,  which  can  only  be  for  breaches  committed  by  the 
covenantor  himself,  or  during  his  estate.  As  regards  the  second  lease,  to  which  the 
plaintiff  is  entitled  as  executor  of  the  assignee,  an  assignee  can  only  sue  by  reason  of 
his  privity  of  estate ;  and  as  here  the  privity  of  estate  ceased  before  the  breach  (the 
breach  not  occurring  in  the  late  earl's  lifetime),  the  right  was  gone.  As  to  this  Andrew 
V.  Pearce  (1  N.  R.  158)  does  apply  :  that  case  shews  that  the  assignee's  remedy  must 
depend  on  his  privity  of  estate ;  and  if  that  privity  is  gone,  so  also  is  his  remedy. 
With  regard  to  the  damages,  the  24/.  for  costs  cannot  be  recovered ;  a  party  has  no 
right  to  defend  where  he  has  no  defence,  and  throw  the  expense  of  so  doing  on  another, 
and  the  defendants  here  paid  their  own  costs. 

Byles,  Serjt.,  in  reply. — ^The  authority  of  Adams  v.  Gihney  is  not  denied ;  but  that 
case  only  shews  that  the  covenant  implied  from  the  word  "  demise"  does  not  extend 
beyond  the  estate  of  the  lessor ;  but  here  it  is  an  express  covenant,  which  makes  the 
distinction.  Swan  v.  Stransham  and  Broderidge  v.  Windsor  are  strong  authorities  in 
fevour  of  the  plaintiff,  and  have  not  been  answered.  As  to  the  plaintiff's  right  as 
asMgnee  of  the  term,  this  is  something  more  than  a  covenant  for  quiet  enjoyment, — it  is 
a  covenant  for  title ;  and,  if  so,  the  breach  was  before  the  lessor's  death.  In  Burnett  v. 
Lynch  (5  B.  &  C.  609),  it  is  said  by  Littledale,  J.  that  the  word  "demise"  imports 
two  covenants  :  "  that  word  imports  a  covenant  in  law  on  the  part  of  the  lessor,  that 
he  has  good  title,  and  that  the  lessee  shall  quietly  enjoy  during  the  term."  So  also  is 
to  the  same  effect  Holder  v.  Taylor  (Hob.  12)  and  Frazer  v.  I^key  (2  Chitty,  646).  If, 
however,  this  is  only  a  covenant  for  quiet  enjo3rment,  the  plaintiff  is  still  entitled  to  sue, 
as  the  assignment  was  here  before  the  tenant  for  life  died ;  and  it  is  not  necessary 
that  the  breach  should  occur  during  the  estate  of  the  lessor.  In  Kingdom  v.  Nottle  the 
breach  appears,  from  the  declaration,  not  to  have  happened  until  afterwards.    Here  the 
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estate  of  the  uc^poee  has  wastoiiied  damage,  and  it  is  immaterial,  thexafose,  whetiMr 
the  breach  waa  befnre  or  after  tzhe  death  of  the  teaant  for  Hfe.  There  is  no  case  to  the 
coatrary,  for  in  Aandsi^em  v.  Pearce  the  aaaignmeBt  wa&  not  until  after  the  death  of  the 
lessor,  when  the  lease  waa  void. 

Ckann^U,  Seijt.  replied  to  the  new  oeaee  cited  by  Byha^  Seijt. 

Cur.  adv»  vultm 

The  reaaooe  on  which  the  Court  had  determined  the  certifbate  they  should  send  to 
the  Master  of  the  RoUs,  were  now  stated  by 

TiNOAii«  CJ.-^The  material  facts  out  of  which  the  question  in  kw  now  before  oa 
has  arisen,  are  very  £ew.  The  late  Earl  of  Egremont,  being  tenant  for  life,  with  a 
leasing  power,  on  the  24th  of  March,  1805,  granted  a  lease  to  John  Willtama  for  99 
years,  if  the  three  persons  named  thereia  ehoold  so  long  live,  which  lease  was  after- 
wards held  to  be  Toid  by  the  judgment  of  a  court  of  law,  on  the  ground  that  it  waa  not 
made  with  a  doe  observance  of  the  leasing  power.  This  lease,  whioh  waa  under  the  seal 
of  the  late  earl»  contained  a  clause  that  "  the  said  earl,  for  himself,  hia  heirs  and  assigns, 
the  said  demised  premises,  with  the  appurtenaaoes,  unto  the  said  John  Williams*  his 
execators>  administrators,  and  assigns,  under  the  rent,  covenants,  conditions^  exceptions, 
and  agreements  before  expressed,  against  all  persona  whomsoever  lawfully  claiming  th^ 
same,  shall  and  wiU,  daring  the  said  term,  warrant  and  defend."  On  the  death  of  the 
said  lessor,  the  remainder-man  brought  an  action  of  ejectmeDft  against  the  lessee,  and 
lacovered  judgment  and  possessum  of  the  demised  premises.  On  thia  state  of  facts  the 
question  m  the  first  case  is,  whether  the  lesaee  can  maintaAa  an  action  of  covenant 
against  the  exeontors  of  the  tenant  for  life  ?  And,  in  the  second  place,  the  further 
question  arises,  wheth^  the  omcutora  of  the  assignee  of  the  lessee  under  aaother  leaaa^ 
similarly  ciTcnmatanced  in  all  respects  with  tiie  former-mentioned  lease,  can  alao  aoaiiir 
tain  sudi  action  ?  It  waa  admitted  on  the  port  of  the  defendants,  that  in  the  clause 
above  referved  to  the  demiae  waa  not  a  finehdd  intevest  for  a  term  of  years,  and  could 
not  be  strictiy  and  properly  a  waaranty ;  and,,  indeed,  the  authority  of  Cck»  litt.  389 
ia  dear  upon  the  point.  A  warranty  in  such  sense  can  neither  be  pleaded  in  law,  nor 
can  the  party  to  ndiom  the  warranty  is  granted  vouch,  as  he  may  well  when  it  iaanaexad 
to  a  real  estate.  It  was  also  adsuitted  upon  the  argument,  on  ii»  part  of  the  defendants, 
that  though  audb  warranty,  when  annexed  to  the  demise  of  a  chattel  interest,  waa  not 
strictly  and  properly  a  warranty,  yet  it  was  a  oovenant  in  the  nature  of  a  covenast  lor 
quiet  enjoyment  and  titk.  But  it  was  contended,  on  the  part  of  the  defendaAts.  that 
auch  covenant  was  not  an  raqiress  oovenant,  hnt  an  implied  eovenant,  or  more  prcyevly, 
a  covenant  in  law  only,  and,  therefore,,  extending  no  fiirthear  than  for  quiet  enjoyment 
during  the  continuance  of  the  iatsrest  which  passed  by  law  under  the  damiae,  that  ia> 
during  the  lile  of  the  lessor  on]^4  On  the  part  of  IJm  plaintiff  it  waa,  oa  the  other 
hand,  contended,  that  it  imported  an  expnss  covenant  for  quiet  enjoyment,  attd»  as  auch, 
extended  to  protect  the  lessee  during  the  whole  of  the  continuance  of  the  term  intendad 
to  pass  by  the  demise.  This  is  the  precise  point  of  contention  between  the  parties,  and, 
acccnrding  to  all  the  decisians  on  this  pointy  the  resolt  will  be,  if  the  covenant  ia  on  exr 
press  covenant,  the  plaintiff  will  be  entitled  to  maintain  hia  action ;  if  a  eoveiiant  in  Inw 
only,  the  deiendant  will  be  entitled  ta  jodgmenL  It  a{^>eara  to  na  that  soma  canfimon 
has  arisen  from  the  want  of  distuagutthing  with  sufficient  accuracy  between  faaeaaalf 
ta  law  and  impUed  oavea«fi^,  and  Irom  the  use  of  these  terms,  in  some  instances,  india- 
criminateJiy  for  each  others  A  eovenant  in  law  is,  properly  speaking,  an  agreaaaent 
which  the  law  infers,  ^om  the  use  i^  certain  words  of  grant  having  a  known  l^al  op^ 
rative  force ;  aa  t^  word  dedi  in  a  HeoftaffiBit,  or  dnatsi  in  a  lease ;  and  these  tevnu^ 
after  haiing  had  a  direct  operation  in  oveatiag  an  estate,  hsjre  a  new  and  saenndary 
f^ration  given  to  tben^  by  low,  and  are  hdbd  to  form  a  covenant  by  the  feoffor  or  the 
lessor  for  ^e  quiet  enjoyment  of  the  estate  which  they  have  already  created.  A  cove^ 
nant  of  this  nature  and  description  is  sometimes,  too,  it  would  seem,  improperly  called 
an  implied  covenant ;  whereas  an  implied  covenant,  in  its  prc^r  legal  sense,  is  a  cove^ 
nant  not  formally  stated  in  a  deed,  but  which  is  collected  by  constructive  inference  from 
the  terms  used  in  it ;  and  we  think  an  implied  covenant,  in  its  proper  sense,  should  not . 
be  distinguished  in  its  effects  or  legal  consequence  from  an  express  covenant.  It  m, 
indeed,  a  matter  of  construction  in  every  case,  to  ascertain  whether  the  intent  to  cov^^* 
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nant  in  sach  or  such  a  manner  is  sufficiently  manifest  in  the  words  used  in  the  instru* 
ment;  but  the  intention  once  ascertained,  the  real  efltect  and  consequences  of  such 
implied  corenants  are  not  in  any  manner  affected  by  the  clearness  or  obscurity  of  the 
terms  employed ;  sach  a  difficult,  if  once  overcome,  in  airiving  at  the  construction,  an 
implied  covenant  in  its  proper  sense,  differs  in  no  respect  from  a  covenant  that  is  ex- 
pressed ;  and  we  think  a  covenant  arising  from  the  terms  of  a  warranty  is  not,  as  con- 
tended for  by  the  defendants,  a  covenant  in  law,  but  is,  in  the  proper  sense  of  the  word, 
IK  implied  covenant,  to  be  construed  in  the  sane  manner,  and  attended  with  the  same 
result,  as  an  express  covenant  for  quet  enjoyment.     The  auit^orities  are  in  accordance 
with  this  view.     In  Svmn  v«  Strmnsham  (Dyer,  257,  a),  thoug;h  it  was  said  in  a  demise 
for  years  by  a  tenant  for  lile,  an  action  of  covenant  could  not  be  maintained,  on  a  cove- 
nant in  law,  against  the  executors  of  the  tenant  for  life,  because  the  covenant  in  law 
ends  and  determines  with  the  estate  and  intercst  of  the  lessor,  yet  it  was  said,  if  it  had 
been  «  oovenant  in  fact  or  expressed^  or  wanranty  of  the  tmn  expressed,  it  would  be 
otherwise,     in  Pincomhe  v.  Rud§fe  (Hob.  3),  a  warranty  is  called  a  covenant  real  where 
it  is  aaamexed  to  the  freehold  in  question ;  but  that  it  is  a  covenant  personal  where  a 
chattel  interest  is  in  question.     This  case  is  referred  to  for  this  distinction  in  1  RoUe's 
Abridgment,  518,  where  a  personal  covenant  by  a  warranty,  where  a  chattel  interest  is 
in  question,  is  classed  under  express  covenants,  and  not  under  covenants  in  law,  nor 
implied  covenants.     In  Wotton  v.  Hele  (2  Saund.  180),  an  action  of  covenant  for  quiet 
enjoyment  was  sustained  under  a  warranty  for  a  term  of  years  with  a  fine ;  but  there 
no  distinction  was  made  between  a  covenant  being  expressed  or  a  covenant  in  law.     In 
Comyn's  Digest, "  Covenant,"  A,  4,  a  warranty  annexed  to  a  chattel  interest  is,  indeed, 
dassed  under  covenants  in  kw  as  distinguished  from  express  covenants.    But  the  only 
authorities  referred  to  are  Wotton  v.  Hele,  which  does  not  appear  to  the  point,  and 
Pincombe  v.  Rudge,  where  the  same  covenant  is  classed  as  an  express  covenant ;  and 
where  in  Hobart  it  is  said  a  warranty  not  annexed  to  a  chattel  interest  will  not  operate 
as  a  warranty,  but  as  a  covenant  in  law,  the  author  was  adverting,  not  to  the  distinction 
between  acn  express  covenant  and  a  covenant  in  law*  but  to  that  between  a  warranty, 
m  the  strictest  sense,  and  a  covenant  personal.     The  other  cases^  Swan  v.  StrtMsham 
(Dyer,  257),  and  Adams  v.  Gibney  (6  Bing.  656),  bear  on  the  question  of  the  Mahility, 
with  respect  to  a  covenant  of  law,  and  not  on  the  question  whether  an  express  warranty 
is  a  ocyveaant  of  law  only.    Therefore,  both  on  principle  and  authority ,  we  dunk  this  is 
an  express  oovenant  for  qaiet  enjoymeiit»  wfatcb  extends  to  the  tern  purported  to  be 
grsfited ;  oonsequently,  the  defendants  are  liable  thereon,  as  executere  of  the  covenantor. 
In  the  second  case,  we  think  the  executor  of  the  assignee  of  the  lessee  has  the  same 
right  of  suing  on  this  oovenant  as  the  original  lessee.     In  Spencer's  case  (5  Rep.  16), 
it  was  held  ^t  a  covenant  in  law  for  title  would  pass  with  the  estate.     There  is  neither 
]ninciple  nor  mitfaority  to  shew  that  an  express  covenant,  either  for  title  or  quiet  enjoy- 
ment, would  not  equaUy  pass  and  be  as  available  by  the  assignees  of  the  lessee,  or  the 
executors  of  the  assignee ;  and  although  in  Andrew  v.  Pearce  (I  N.  R.  L^8)  it  was 
held  that  no  actkm  was  maintainable,  upon  a  covenant  for  quiet  enjoyment,  by  the 
assignee  of  dw  lessee  against  the  tepnscntatives  of  the  lessor,  it  was  expressly  on  the 
growd  that  the  lease  becaase  nbsolutekf  void  by  the  death  of  die  lessor  before  the 
sssSgAttent.    Tlie  point  of  damages  only  xnnainB  to  be  considered.    As  to  the  mesne 
profits  and  Take  of  the  term,  the  liability  of  the  c&ecutorB  is  too  dear  to  require  dis- 
eossion.     We  think,  also,  that  the  present  defendants  are  bound  to  pay  the  costs  of  the 
present  plaintiff  in  defiendiing  the  action  of  c^eotsMBt*  beoanse  the  d^sndants,  by  direct- 
ing the  dafeaoe,  admitted  there  was  raasooiUe  ground  for  defending  it     From  the 
Mmnent,  it  appears  to  ns  the  costs  in  ^fuestion  were  neoesswry  for  aiich  defence ;  but 
I9e  see  no  ground  for  the  allowance  of  interest  on  any  of  the  sums. 
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Raxdle  Jackson  Butcher,  Emma  Cathabine  Bvtohbr,  and  Eliza  Carolinb 
Jackson  BuTCHSB»(a)  infietzits,  the  only  children  of  the  defendants  Rev.  Edward 
Robert  Batcher  and  Caroline,  his  vfife,  by  Thomas  John  Butcher,  their  next 
friend Haintiffs, 

Edward  James  Jackson,  Jambs  Patrick  MACDOuoAitL,  and  Eliza  (his  wife), 
Henrt  Johnson,  Robert  Edwabd  Johnson,  Edward  Robert  Butchbr,  and 
Caroline    (his  wife),    Ellen  Catharine  Jackson,    and  Mary  Thomfsoit 

Wright,  widow Defendants. (J) 

(By  original  and  Supplemental  Bill.) 

AND 

Edward  James  Jackson,  James  Patrick  MACDotroALL,  Hbnrt  Johnson,  and 
Robert  Edward  Johnson       ....*•-        Plaintifis, 

AND 

Randle  Jackson  Butcher,  Emma  Catharine  Butcher,  Eliza  Caroline  Jackson 
Butcher,  Eliza  Macdouqall  (wife  of  the  said  James  Patrick  Macdougall), 
Edward  Robert  Butcher,  and  Caroline  (his  wife),  Ellbn  Catharinb  Jack- 
son, and  Mart  Thompson  Weiqst Defendants. 

(By  Cross  Bill.) 

AND 

The  said  Randle  Jackson  Butcher,  Emma  Catharine  Butcher,  Eliza  Carolikb 
Jackson  Butcher,  infants,  by  the  said  Thomas  John  Butcher^  their  next 
friend  .•«......-         Plaintiffs. 

AND 

Edward  James  Jackson,  Randle  Jackson,   Eliza   Margaret  Jackson,  James 
Patrick  Macdouqall,  and  Eliza  (his  wife),  Henrt  Johnson,  Robert  Edward 
Johnson,  Edward  Robert  Butcher,  and  Caroline  (his  wife),  Ellen  Catha- 
rine Jackson,  and  Mary  Thombson  Wright        ...        Defendants. 
(By  Supplemental  Bill.) 

Will — Consiruction-^Appoiniment  hy  a  father  to  hit  infant  under  a  power  not  fraudulent^  prO" 
vided  he  does  not  exceed  the  Umite  qfthe  power f  notvnthetanding  he  makee  the  tg^pointmeni  in 
euch  a  way  at  may  ulHmaitly  put  himtelf  in  pattetnon  qf  the  property  to  limited  under  the 
instrument  creating  the  power* 

J,  R,  heiny  poteetted  of  real  and  pertonal  etfatet  to  a  considerable  amount,  by  hit  will  bequeathe  to 
his  trutteee  the  turn  of  10,000/.  tterliny,  upon  trutt  to  tnvettfor  hit  niece  C.  B,for  life,  and  her 
children,  the  plaint^t,  abtolutely  after  her :  but  in  cote  qf  failure  of  each  ittue,  to  form  part  qf 
the  tettator't  residuary  pertonal  etiaie.  He  gave  alto  the  sum  <2f  26,000/.  sterling  for  the  benefit 
qfthe  said  children  of  C,  B.,  with  a  like  provision  as  btfore  mentioned,  in  case  (f  failure  of  such 
issue.  The  testator  then  bequeathed  to  his  trustees  16,000/.  sterling,  upon  like  trusts,  for  the  benefit 
of  his  niece  B,  M,  and  her  family,  as  were  mentioned  concerning  the  said  10,000/.  to  his  niece 
C,  B.  and  herfkmily;  and  tn  case  qffaUure  of  her  issue,  the  said  sum  of  16,000/.  to  fall  into  the 
residue.  He  gaoe  also  to  the  trustees  30,000/.  sterling,  upon  trust,  to  invest  for  the  benefit  of  his 
niece  E.  C.  J.,  spinster,  with  a  like  limitation  to  her  issue  in  case  she  married  and  had  ehUdren^ 
and  in  case  of  failure  of  issue,  to  form  part  of  his  retidue.  The  tettator  alto  devited  hit  freeholds 
and  leaseholds  at  B.,  in  trust  for  the  said  E.  C.  J.  for  life,  and  after  her  decease,  upon  trust  fbr 
her  children,  to  be  vested  interests  at  21  \  and  in  failure  qf  issue  taking  a  vested  interest,  upon  the 
trusts  after  declared  concerning  the  residue  qfhis  freehold  and  leaeehold  property  i  and  he  made 
his  copyholds  at  B.  liable  to  the  eame  trusts  as  his  freeholds  and  leaseholds  at  B.     The  testator 

(a)  The  ilnt  tbree.  named  plaintiffi  have  since     when  last  before  the  Conrt,  appeared  as  Pemberton 
the  institatlon  of  the  several  suiU  here  mentioned,     t.  Jackson. 

taken  the  name  of  Pembertom  hence,  the  came,        (6)  Reported  by  Gbo.  Goldsmith,  Esq.,  Bar- 

rbter-at-Uw. 
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^tevised  the  residue  of  his  freeholdy  copyhold j  and  leaeehold,  and  all  other  real  estates,  except  hit 
leasehold  house,  B.'Street,  upon  the  trusts  qfterumrds  declared, 

7%e  testator  then  devised  and  bequeathed  to  his  trustees,  and  directed  them  to  stand  seised  and 
possessed  of  all  and  singular  his  residsuny  firoeh^ld,  copyhold,  and  leaaeMd  estates,  and  all 
his  residuary  trust  moneys,  stocks,  funds,  and  securities,  and  other  residuary  estate,  t^on  trust 
for  the  testator^  s  nephew  E.  J.  J.  for  l{fe,  and  on  his  decease  (subject  to  a  power  of  making  a  pro- 
vision by  E.  /.  J.  for  any  unfe),  upon  trust  for  the  children  and  grandchildren  qf  E.  J,  J.  as  he 
should  appoint;  and  in  drfault  of  appointment,  in  trust  for  the  children  of  E,  J.  J.,  in  equal 
shares  and  proportions,  with  benejit  qfatcruer,  in  can  qf  their  dying  under  21.  And  in  default 
qfsuch  children  taking  a  vested  interest,  iqfon  trust  to  sell  the  residuary  estate,  and  invest  the  net 
produce  in  the  purchase  of  stock,  and  stand  possessed  of  the  same  upon  the  trusts  next  after 
declared  of  the  residuary  personal  estate.  And  on  failure  qf  issue  ofE,  J,  J.,  upon  trust  that  all 
the  moneya,  stocks,  ftinds,  &c.  to  be  divided  between  the  said  nieces,  £.  M.,  £.  C.  J.,  and  C.  B.» 
the  share  ofE,  M,  to  be  held  upon  the  like  trusts  as  the  legacy  of  16,000/. ;  Me  share  of  E.  C,  J. 
upon  the  like  trusts  as  the  legacy  qf  30,000/.^  and  the  share  qf  C  B»  tqnm  the  Kke  trusts  as  the 
legacy  of  1 0,000/.  r  with  benq/lt  of  accruer,  in  ease  qffaiiure  qf  children. 

The  testator  died  on  the  Ibth  qf  March,  1837,  and  his  will  and  codicils  (which  did  not  alter  the  will 
so  far  as  related  to  the  power  qf  appointment  given  to  E.  J.  J.)  were  duly  proved  by  his  executors. 

The  original  till  was  filed  in  1837  by  the  infant  children  of  the  testator's  niece  C.  B.,  as  being  the 
only  persons  representing  the  inheritoHce  and  corpus  of  the  estates  (all  the  rest  qf  the  legatees  being 
mere  tenants  for  l\fe),for  the  purpose  of  having  the  will  administered. 

The  said  E.  J.  J.,  who  was  a  bachelor  at  the  filing  qf  the  original  bill,  married  in  July  1838,  and 
upon  such  marriage  settled  a  joiners  upon  E.  S.^  his  wife,  by  virtue  qf  the  power  given  him  under 
the  said  will.  There  were  issue  qfthis  marriage  a  son  and  a  daughter;  themm,  R.  J.,  was  bom 
on  the  2nd  qf  June,  1839,  and  the  daughter,  E.  M.  J.,  on  the  25M  of  September,  1840. 

A  few  days  qfter  the  birth  of  his  son,  E.  J.  J.  executed  a  deed'-poll,  or  deed  qf  appointment,  dated 
6th  of  June,  1839,  whereby,  reciting  the  will  and  the  powers  thereby  given  him,  he  appointed  all 
the  said  residuary  real  and  personal  estates  (subject  to  hie  wife's  Jointure),  in  trust,  for  the  child, 
grandchild,  or  other  issue  of  him,  the  oaidE.  J.  /.,  in  such  manner  and  firm,  Sfc.  as  he,  the  said 
E.  J.  /.,  at  any  time,  and  from  time  to  time,  by  atty  deed,  ^c,  with  or  without  power  qf  revoca- 
tion and  new  appointment,  might  direct  or  appoint ;  and  in  drfault  of  such  direction  or  appoint- 
ment, subject  as  therein  mentioned,  in  trust  for  the  said  son  then  bom,  and  all  the  qfter-bom 
children  of  the  said  E,  J.  J.  by  his  present  or  any  qfler-taken  wife,  their  heirs,  executorSf 
administrators,  or  assigns,  as  joint  tenants,  for  their  absolute  uee  and  benifit. 

7%«  plaintiffs  to  the  original  bill  filed  their  supplemental  bill  in  consequeuce  qfthis  appointment  f 
charging  that  it  was  not  a  dne  and  vidid  execution  of  the  power  contained  in  the  will  of  the 
testator,  and  that  the  same  did  not  defeat  the  contingent  interests  of  the  plaintiffs  as  the  children  of 
C.  B.  in  the  testator's  freehold,  leasehold,  and  personal  estates,  and  praying  that  the  deed-poll 
end  appointment  might  be  declared  fraodulent  and  void  against  the  plaintiffs  and  the  other  parties 
whose  interests  under  (he  will  were  thereby  sought  to  be  effected. 

Upon  a  decretal  order  and  reference  to  the  Master,  he  certified,  among  other  things,  that  the  said 
E.  J.  J.  had  executed  an  insirameht  or  deed-poll,  hearing  date  the  6/A  of  June,  1839,  and  that  the 
said  B.  J,  J.  thereby  executed  a  power  of  appointment,  and  that  he  executed  such  appointment  m 
pursuance  of  the  powers  given  by  the  said  teataioar's  wiU,  in  respect  of  the  residuary  real  and 
personal  estates  of  the  said  testator  as  were  thereinbefore  set  forth,  bearing  date  respectively  the 
2bthday  qf  July,  1838,  and  the  6th  day  of  June,  1839;  but  that,  save  as  aforesaid,  the  said 
E.  J.  J>  had  not  executed  any  appointment  in  pursuance  of  such  powers,  or  either  of  them. 

To  this  report  the  plaintiffs  excepted,  contending  that  the  Matter  ought  to  have  certified  that  the  said 
E,  J.  J.  had  executed  such  appointment  in  pursuance  qf  the  powers  given  by  the  testator's  will  in 
reject  of  the  residuary  real  and  personal  estate  ofthe  said  testator  as  therein  set  forth,  bearing  date 
the  25/A  day  qfjuly,  1838,  and  that,  savesuch  appointment  of  the  2ith  day  qf  July,  1838,  the  said 
£.  /.  /.  had  not  executed  any  appointment  in  pursuance  of  such  powers,  or  either  of  them ;  or 
that  the  Master  ought  to  have  certified  that  the  said  E,  J.  /.  had  not  made  any  appointment 
in  pursuance  of  the  power  given  by  the  testator's  will. 

Seld,  that  the  father,  E.  J.  J.,  had  a  rights  under  the  will  of  the  testator,  to  exercise  the  power  of 
appointment  as  he  had  done,  although  the  ultimate  consequences  qfsuch  appointmmt  would  tend  to 
drfeat  the  contingent  interests  of  other  parties  whom  the  testator  intended,  under  certain  events,  to 
benefit. 

RANDLE  JACKSON,  the  testator,  late  of  North  Brixton,  in  the  county  of  Surrey, 
£sq.>  by  his  will  bearing  date  the  11th  of  June,  1836,  gave  and  bequeathed  to 
the  said  Henry  Johnson,  and  Robert  Edward  Johnson,  and  his  nephew  Edward  James 
Jackson,  and  the  said  James  Patrick  Macdongall,  the  sum  of  10,000/.  sterling,  upon 
trust  to  invest  the  same  in  their  names  for  the  benefit  of  his  niece,  the  said  Caroline 
Butcher,  during  her  life,  and  after  her  decease,  upon  trust  for  her  children,  at  the  age 
ti  21  years  respectively ;  and  in  failure  of  all  the  children  of  the  said  Caroline  Butcher, 
he  directed  the  same  to  ftJl  into  his  residuary  personal  estate.  And  the  testator  gave  the 
«aa  of  26,000/.  sterling  to  his  said  trustees,  upon  trust  to  invest  for  the  benefit  of  the 
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plaiatlffs,  the  said  chikiren  of  Caroline  Butcher,  as  therein  menttonedL  The  testator 
then  gave  to  the  said  trustees  the  sum  of  16,0001.  upon  trust  to  iniwst  for  the  beoefit 
of  his  niece,  the  defendant,  Eliza  Macdougall,  (for  ike,  and  after  h^  decease  to  her 
children,  in  such  manner  as  thereinhefore  directed  concerning  the  sud  sum  of  10,000/. 
given  in  trust  for  tiie  children  of  his  said  niece,  Caroline  Butcher ;  and  in  failure  of 
such  issue  of  the  said  Bliza  Macdougall,  the  same  to  fall  into  and  become  part  of  his 
xesiduary  estate.  And  the  testator  gave  to  his  said  trustees  the  sua  oif  30,000/. 
sterling,  upon  trust  to  invest  the  same  for  the  benefit  of  his  niece,  the  ^feodaat, 
Ellen  Catharine  Jackson,  for  life,  and  after  her  decease  to  her  children  absolutelj  at 
21 ;  but  in  failure  of  issue,  to  fall  into  and  become  part  of  his  residuary  personal  estate. 
The  testator  then  devised  certain  freehold  and  leasehold  estates  at  Brixton  to  the  said 
Ellen  C.  Jackson  for  life,  and  after  her  decease,  upon  tnist  for  her  children,  to  take 
Tested  interests  at  21 ;  and  upon  failure  of  such  issue,  or  their  taking  a  vested  mterest, 
upon  the  trusts  thereinafter  dedared  concemmg  the  residue  of  his  freehold  and  lease- 
hold hereditaments ;  and  he  also  devised  his  copyholds  at  Brixton  upon  the  same  trusts 
as  before  declared  of  his  freehold  and  leasehold  estates  at  Brixton.  And  the  testator 
also  directed  that  the  sum  of  5,000/.  be  laid  out  in  the  purchase  of  an  advowson  to 
be  held  upon  the  trusts  dedared  concerning  his  residuary  freehold  estate.  The  tes- 
tator afterwards  devised  and  bequeathed  unto  his  said  trustees,  their  heirs,  &c.  all  the 
rest,  residue,  and  remainder  of  his  freehold,  copyhold,  and  leasehold  messuages,  and  all 
his  residuary  trust  moneys,  stocks,  funds,  and  securities,  and  other  residuary  estate,  as 
follows  :•— "  Upon  trust  that  they,  my  said  trustees  or  trustee  for  the  time  being,  da 
and  shall  pay  all  the  rents,  issues,  and  profits,  dividends,  interest,  und  income  of  all 
my  said  residuary  fredidid,  copyhold,  and  leasehold  estates,  trust  moneys,  stocks, 
funds,  and  securities  unto  my  said  nephew  Edward  James  Jackson,  and  lus  assigns^ 
for  and  during  t^e  term  of  his  natural  life,  or  until  he  shall  seU,  assign,  mOTtgage, 
alien,  or  otherwise  dispose  of  the  same  rents,  issues,  profits,  dividends,  tnteiest,  uid 
annual  produce,  or  any  part  thereof,  or  shall  attempt  or  agree  so  to  do,  or  until  the 
same  or  any  part  thereof  shall  by  reason  of  the  bankruptcy  or  insolvency  of  the  said 
£.  J.  Jackson,  or  by  any  other  means  whatsoever,  become  vested  in  or  payable  to  any 
person  or  persons  whomsoever  other  than  the  said  fi.  J.  Jackson ;  and  fi^m  and  imme- 
diately after  the  said  £.  J.  Jackson  shall  so  SfsU,  dsarge,  assign,  mortgage,  alito,  or 
otherwise  dispose  of  the  said  rents,  issues,  profits,  interest,  dividends,  and  annnal  pro- 
duce, or  any  part  thereof,  or  shall  attempt  cnr  agree  so  to  do,  or  the  same  shall,  by 
reason  of  his  bankruptcy,  or  insolvency,  or  other  means  as  aforesaid,  become  vested  in 
any  person  other  than  the  said  £.  J.  Jaokscoh  then  do  and  shall  during  tke  remainder 
of  the  life  of  the  said  K  J.  Jackson,  pay  the  said  rents,  issues,  profits,  drvidends,  in- 
terest, and  annual  produce  unto  the  person  or  persons  who  for  the  time  bemg  would 
be  entitled  to  Hie  same  in  case  the  said  B.  J.  Jackson  were  then  dead ;  and  I  hereby 
declare,  that  it  shall  be  lawful  for  the  said  £.  J.  Jackson,  by  any  deed  or  deeds  to  be 
duly  exeoated,  to  appoint  to  any  wife  of  him«  the  said  £.  J.  Jackson,  who  may  happen 
to  survive  him,  any  anattal  sum  not  ^cceeding  the  sum  of  50O/.,  to  be  paid  during  tbe 
life  of  such  wife,  or  for  any  iess  period  of  time,  out  of  and  to  be  chargeable  upon  aH  or 
such  parts  as  the  said  E.  J.  Jackson  shall  appoint  of  the  said  residuary  heebold,  copy- 
hold, and  leasehold  messuages,  lands,  tenements,  and  heredttaments,  trust  mmeys, 
stodcs,  fismds,  and  securities,  but  so  that  the  same  annual  sum  shall  not  take  effect  m 
possession,  or  be  payable  until  alter  the  decease  of  the  sakl  £.  J.  Jucltson ;  and  feom 
and  immediately  alter  the  decease  of  my  said  nephew  £.  J.  Jadnon^  ihea  subject  to 
the  trusts  or  power  hereinbefore  contained,  for  the  benefit  of  such  surviving  wife,  if 
my,  of  the  said  £.  J.  Jadcson,  ^pon  trust  that  they,  my  said  trustees  or  tmstee  for  tibe 
lame  being,  do  «Bd  shall  convey,  surrender,  and  assure*  pay,  tnmsfer,  and  assign,  aU 
and  singular  l2i«  said  residuary  fre^old,  oopyhold,  and  leaaehoki  estates,  trust  moneys 
stsoka,  loads,  and  eeouities,  and  the  rents,  issues,  and  profits,  drridends,  iatenela,  aai 
mcamt  thweof,  to  cr  in  trust  for  tiie  diikl,  grandchild,  or  other  issue,  or  afl  or  mf 
one  «  more  of  the  children,  grandchUdsen,  «r  other  issue  of  the  said  S.  J^  Jadcaonp 
such  gsandcbiyiRn  and  issoe  reqpeodvdy  to  be  boni  before  any  sudi 
iMMMfteras  aentioBed  shaU  be  niMb  to  ikem,  rsspeotivdy,  m  wKk  ou 
and  if  more  than  oae^ia  such  parts,  ahaioa.  and  proportioiia,  and  fisr^ 


iritk  sMk  limitatioTi^ofgr,  asd  sttbattatUMift  in  fiivour  of  any  one  or  more  of  tke  other 
or  otbei»  of  the  and  duMren,.  gTBnd8htldxen»  and  issue  reepeotiTely,  aad  either  by  iray 
ol  legaey,  poitMm,  pieeenl,  or  lexaote  istereet,  or  otherwiBe^  and  to  Test  and  be  con- 
veyed axid  aaB«ced»  paid,  transfeffed*  and  assigDed^  at  such  time  or  times,  age  or  ages, 
day  or  days,  and  upon  soeh  oontingenciet»  and  mder  and  subject  to-  such  directions 
and  legnlatioDB  ibr  maintensaee,  edueatien,  and  advaneement,  and  such  conditions  and 
jeslrietions  aa  my  ettd  n^ew  £,  J.  Jacksott,  at  any  time  or  tixnes,  and  from  time  to 
time,  by  any  deed  or  deeds  to  be  sealed  and  delivered  by  him  in  the  presence  of  two  or 
AMse  Gvedible  iritnesses,  asd  to  be  attested  by  the  same  witnesses,  and  to  be  with  or 
without  power  of  revocation  and  new  appoi^ment»  each  new  ajqpoiutment  to  be  in 
teoor  of  some  one  (mt  more  of  the  objects  of  this  present  power,  or  by  his  last  will 
and  testament  in  writiDg»  <»  aay  writing  purpertiag  to  be,  or  to  be  in  the  nature  ef» 
Us  last  will  and  testament,  or  any  codioil  or  codietiis  thereto,  to  be  respectively  signed 
aad  published  by  him  in  the  presence  of,  and  to  be  attested  by,  three  or  more  credible 
watneases^  shall  direct,  limit,  or  appoint ;  and  for  want  of  sudi  direction,  limitation,  or 
af^infeBBNit  by  the  said  £•  J.  Jadison*  and  also  in  the  meantime,  until  such  direction 
or  appemimeBt  shall  take  effect,  and  from  time  to  time,  sut^iect  to  the  trusts  and  in- 
terests whifih  shall  have  bean  directed,  limited,  or  appointed  by  the  said  £•  J.  Jackson, 
then,  upon  fiii^ier  trust,  that  they,  my  said  tmatees  or  tvustee  for  die  time  being,  do 
aad  ahidl  oonvey,  suifeader,  and  aasure,  pay,  assign,  and  transfer  all  the  said  residuary 
freehold,  ecfyhold,  aad  leasehold  estates,  trust  moneys,  stodcs,  funds,  and  securities, 
aaod  the  rents,  iaeoee,  and  profits,  dividends,  interest,  and  income  thereof,  to  or  in  trust 
ibr  the  child,  if  only  one,  and  if  more  Aan  one,  then  to  ov  between  and  among  all 
4he  eluldvea  of  the  said  B.  J.  Jadcson,  to  be  divided  between  or  among  the  same 
eUldreDy  if  move  than  one,  in  equal  shaies  and  proportions,  as  teaanto  in  common,  and  not 
as  joint,  tenanta^  aiad  his,  her,  and  their  heirs,  executors,  adnanistrators,  and  assii^ns, 
aeeosdiag  to  theaatnres  and  qualities  thereof  req9ecturd.y,  and  to  be  absolutely  vested  in 
the  same  chUdren  respeotiveiy » when  aad  ae  he»  she,  or  tiiey  respectively  shall  attain  his, 
her,  or  their  age  or  respective  ages  of  21  years,  or  die  under  that  age,  leaving  issue 
Jiving  at  his,  iMsr,  or  thw  death  or  respective  deaths ;  and  upon  tins  further  trust, 
tiiat  in  case  aay  eae  or  more  of  the  diildrea  of  my  said  nephew,  £.  J.  Jackson,  should 
die  under  &e  age  of  twenty-one  years  wi^Mot  living  any  issue  of  his,  her,  or  tiieir 
body,  or  respective  bodies,  living  at  his,  her,  or  their  death  or  respective  deaths,  then 
my  said  truateeaor  trustee  for  tl^  time  being  do  and  shall  oonvey,  surrender,  and  assure, 
pay,  aasigiuand  transfer  the  share  or  shares  of  the  said  residuary  freehold,  copyhold,  and 
leafloheld  esti^eSk.  trust  aMMseys,  atodcs,  lands,  and  securities  which,  under  the  trusts 
hereiahefeBe  coataiaed,  shall  belong  to  the  child  or  childcea  respectively  who  shall  die 
aa  albresasd ;  and  also  that  part  or  ^re,  or  those  several  and  respective  parts  or 
ahivrcs,  of  and  in  the  said  rewiuavy  freehold,  oepyfaold,  and  leasehold  eatates,  trust 
meneySto  stedcfi^  lands,  and  securities  wUch  from  time  to  time  shall,  under  this  present 
psovision,i  havosurvived  or  accnied  to  the  child  or  children  respective  dying  as  afore- 
aai4*  to  the  other,  and  if  more  than  one>  to  the  others  ctf  the  same  children  equally, 
share  and  share  alike,  as  teaents  in  common,  and  not  as  jcmt  tenants,  and  his,  h«r, 
aad  their  heirst  exeeoitots,  administrators,  and  assigns,  accordiag  to  the  natures  aad 
^uaKtiea  thereof  raspeetively,  aad  to  bo  absolutely  vested  at  the  sespective  ages  or 
tinea  hereinbelipre  appointed  respecting  the  original  share  or  shares  of  the  saaae  child  or 
ehildma,  and  la  he  conveyed  aad  asmred,  ptdd,  assigaed,  and  tnmsferred  at  the  time 
or  semansl  and  respeetfve  times  hereud>efoffe  appointed  respecting  ti^  said  original  share 
or  «barea»  or  aa  soon  after  tiia  death  of  suefa  respective  ehiM  dying  as  aforesaid,  as 
oaavenamtliy  may  he.  Provided  always,  aad  I  do  hereby  declare  aad  direct,  that  no 
ijbM  ox  chiUien  taUag  any  part  or  share  e£  the  said  freehold,  ooj^/thold,  and  leasehold 
eatates,  tiast  sBoneys,  stocks,  fuads^  aad  aecurities  under  or  by  virtoeof  any  direction 
or  appmntmeat  to  he  made  by  the  said  S.  J.  Jackson,  in  purauaace  of  tiie  power  or 
authority  lastly  hereinbefore  contained,  shall  have  or  be  entitled  to  any  farther  or 
alber  ahare  of  and  in  the  said  reeBdaary  freehold,  ci^yhold,  and  leasehold  estates, 
teast  moneys  stod»»  fiuida»  and  securities,  of  whidi  no  sudi  direction  or  appoint* 
:  shall  have  been  amde  as  aforesaid,  irithoot  bringing  his,  her,  or  their  shore  or 
into  hcMbdhiMotr  aad  aocountiag^  for  the  same  accordingly.    Aad  I  further  de« 
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clare,  that  in  case  there  shall  not  be  any  child  of  my  said  nephew,  E.  J.  Jackson,  or 
who  shall  live  to  attain  the  age  of  twenty-one  years,  or  die  under  that  age,  leaving  issne 
living  at  his  or  her  death,  then  my  said  trustees  or  trustee  for  the  time  being  do  and 
shall  be  possessed  of  and  interested  in  my  said  residuary  trust  moneys,  stocks, 
funds,  and  securities  upon  the  trusts  hereinafter  mentioned ;  and  then  also  I  direct 
that  my  said  trustees  or  trustee  for  the  time  being  do  and  shall,  subject  to  the  proviso 
hereinsiter  contained,  stand  and  be  seised  and  possessed  of  the  said  residuary  free- 
hold, copyhold,  and  leasehold  estates,  upon  trust  that  they,  my  said  trustees  or  trustee 
for  the  time  being,  do  and  shall  sell  and  absolutely  dispose  of  my  said  residuary  free>- 
hold.  copyhold,  and  leasehold  messuages,  lands,  tenements,  and  hereditaments  respec- 
tively, either  by  public  auction  or  private  contract,  and  either  altogether  or  in  one  lot, 
or  by  parcels  and  in  several  lots,  to  any  person  or  persons  who  shall  be  willing  ta 
become  the  purchaser  or  purchasers  of  the  same,  or  for  the  most  money  and  best  price 
or  prices  that  may  be  reasonably  obtained  for  the  same ;  and  for  promoting  and 
facilitating  such  sale,  I  authorize  and  direct  my  said  trustees  or  trustee  for  the  time 
being  to  enter  into,  make,  and  execute  all  such  contracts,  covenants,  agreements, 
conveyances,  surrenders,  assignments,  acts,  deeds,  matters,  and  things  whatso- 
ever, as  to  them  or  him  shall  seem  meet.  And  I  declare  that  my  said  trustees,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,  do  and  shall,  by  and  out 
of  the  money  to  arise  by  such  sale  or  sales,  pay  and  discharge  all  the  costs,  charges, 
and  expenses  attending  such  sale  or  sales ;  and  do  and  shall  lay  out  and  invest  the 
residue  of  the  said  money,  as  the  same  shall  from  time  to  time  come  to  their  or  his 
hands  or  hand,  in  their  or  his  own  names  or  name,  at  interest,  either  in  or  upon  some 
or  one  of  the  Parliamentary  stocks  or  funds  of  Great  Britain,  or  on  Government  or 
real  securities  in  England ;  and  do  and  shall  from  time  to  time  alter,  change,  and  vary 
the  stocks,  funds,  and  securities  on  which  the  said  trust  moneys  shall  be  invested,  as 
they  or  he,  in  their  or  his  discretion,  shall  think  fit.  And  I  direct,  that  my  said 
trustees  or  trustee  for  the  time  being  do  and  shall  be  possessed  of  and  interested 
in  the  stocks,  funds,  and  securities  in  which  the  said  trust  moneys  shall  be 
invested,  upon  and  for  such  and  the  like  trusts,  ends,  intents,  and  purposes  as 
are  next  hereinafter  declared  of  and  concerning  my  said  residuary  trust  moneys, 
stocks,  funds,  and  securities  (that  is  to  say) ;  and  I  do  hereby  declare  and  direct,  that  in 
case  there  shall  be  a  failure  of  all  die  issue  of  my  said  nephew,  E.  J.  Jackson,  capable 
of  taking  under  the  limitations  and  trusts  of  this  my  will,  then  I  direct  that  from  and 
after  his  decease,  and  the  failure  of  all  his  issue  entitled  as  aforesaid,  but  subject  to 
any  exercise  of  the  powers  or  authorities  hereby  vested  in  him  as  aforesaid,  all  the  said 
trust  moneys,  stocks,  funds,  and  securities,  the  trusts  whereof  are  hereinbefore  declared 
for  the  benefit  of  the  said  E.  J.  Jackson  and  his  children  respectively,  and  all  the  trust 
moneys  to  arise  by  such  sale  or  sales  as  last  aforesaid,  and  other  the  stocks,  funds,  and 
securities  in  or  upon  which  the  same  may  be  invested,  shall  be  divided  between  and 
among  the  said  Eliza  Macdougall,  Ellen  Catharine  Jackson,  and  Caroline  Butcher;  the 
share  of  the  said  E.  Macdougall  to  be  held  upon  and  for  the  like  trusts,  ends,  intents, 
and  purposes,  and  powers  and  limitations  over,  as  are  hereinbefore  expressed  and  de- 
clared of  and  concerning  her  said  legacy  of  16,000/. ;  and  the  share  of  the  said  E.  0. 
Jackson  to  be  held  upon  and  for  the  like  trusts,  ends,  and  purposes,  and  limitations 
over,  as  are  hereinbefore  expressed  and  declared  of  and  coDcerning  her  said  legacy  of 
30,000/. ;  and  the  share  of  my  said  niece,  C.  Butcher,  to  be  held  upon  and  for  the  like 
trusts,  ends,  intents,  and  purposes,  powers,  and  limitations  over,  as  are  hereinbefore  ex- 
pressed and  declared  respecting  her  said  legacy  of  10,000/.  And  I  declare  that  in  case 
any  one  or  more  of  them,  the  said  G.  Butcher,  E.  Macdougall,  and  £.  G.  Jackson,  shall 
depart  this  life  without  any  issue  who,  under  the  trusts  hereinbefore  contained,  shall 
become  entitled  to  an  absolute  interest  in  the  said  last-mentioned  trust  moneys,  stocks, 
funds,  and  securities,  then  I  direct  as  well  the  original  share,  as  also  any  surviving  or 
accruing  share  or  shares  which  shall  have  survived  or  accrued  imder  this  present  clause, 
to  the  niece  so  dying,  and  whose  issue  shall  so  fail,  of  and  in  my  said  residuary  trust 
moneys,  stocks,  funds,  and  securities,  shall,  from  and  after  the  determination  of  the 
interest  of  the  person  or  persons  so  dying,  and  of  her  or  their  issue,  subject  neverthe- 
less to  the  trusts  or  powers  hereinbefore  declared  and  given  for  the  benefit  of  the  surw 
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viTing  husbands  of  the  said  E.  Maodougall  and  B.  G.  Jackson  (if  any),  belong  to  or  be ' 
equally  divided  between  or  among  the  otiiers  or  other  of  them,  the  said  G.  Butcher, 
E.  Macdougall,  and  £.  G.  Jackson,  and  to  be  subject  to  and  held  upon  the  like  trusts, 
powers,  and  hmitations  over  respectively,  as  are  hereinbefore  declared  of  and  concerning 
her  or  thdr  respective  original  share  or  shares  in  the  same  trust  moneys,  stocks,  funds, 
and  securities/' 

The  testator,  after  he  had  thus  executed  his  will,  determined  to  make  a  provision  for 
the  payment  of  the  before-mentioned  legacies  of  10,000/.,  26,000/.,  16,000/.,  and 
30,000/.,  and  for  this  purpose  to  transfer  stock  in  the  public  funds  of  a  sufficient 
amount  to  trustees  for  the  payment  of  such  legacies ;  and  accordingly  an  indenture, 
bearing  date  the  2drd  of  February,  1837,  was  made  between  the  testator  of  the  one 
part,  and  the  said  Henry  Johnson  and  Robert  Johnson  of  the  other  part ;  reciting 
among  other  things,  that  he,  the  said  testator,  had  already,  or  was  about  to  transfer 
(which  he  did)  the  sums  of  70,900/.  3  per  Gent.  Gonsolidated  Bank  Annuities,  and 
14,150/.  3  per  Gent.  Reduced  Bank  Annuities,  into  the  joint  names  of  him,  the  testator,, 
and  the  said  Henry  Johnson  and  Robert  Johnson,  in  the  books  of  the  Governor  and  Gom- 
pany  of  the  Bank  of  England.  It  was  witnessed  that  the  said  testator,  Henry  Johnson, 
and  Robert  Johnson,  their  executors  and  administrators,  should  stand  possessed  of  the  said 
sums  of  70,900/.  3  per  Gent.  Gonsolidated  Bank  Annuities,  and  14,150/.  3  per  Gent. 
Reduced  Bank  Annuities,  and  the  dividends  and  annual  produce  thereof,  upon  trust  to 
pay  the  dividends  and  annual  produce  thereof  unto,  or  permit  the  same  to  be  received 
by,  the  said  testator  and  his  assigns  during  his  life ;  and  after  his  decease  upon  such 
trusts  as  are  declared  of  and  concerning  the  same  in  and  by  an  indenture  then  already 
prepared  and  bearing  ev«i  date  with  the  now  stating  indenture. 

The  indenture  referred  to  bears  even  date  with  the  first^mentioned  one,  and  was  made 
between  and  by  the  said  testator  of  the  one  part,  and  the  said  Henry  Johnson  and 
Robert  Johnson,  and  the  said  Edward  James  Jackson  and  James  P.  Macdougall,  of  the 
other  part,  and  thereby,  after  reciting  the  said  indenture  bearing  even  date,  it  was  by 
the  now  stating  indenture  witnessed,  that  for  effecting  the  purposes  aforesaid,  and  ia 
consideration  of  the  love  and  affection  which  the  said  testator  had  and  bore  towards  his 
nieces,  the  said  Garoline,  the  wife  of  the  said  Robert  Butcher,  the  said  EHza,  the  wife 
of  the  said  James  P.  Macdougall,  and  the  said  Ellen  Gatharine  Jackson,  and  their  re- 
spective issue,  he,  the  said  testator,  directed  that,  from  and  immediately  after  his 
decease,  the  said  Henry  Johnson  and  Robert  Johnson,  or  other  the  trustees  or  trustee 
for  the  time  being,  acting  in  the  execution  of  the  trusts  of  the  said  indenture,  should 
stand  and  be  possessed  of  the  said  sums  of  70,900/.  3  per  Gent.  Gonsolidated  Bank 
Annuities,  and  14,150/.  3  per  Gent.  Reduced  Bank  Annuities,  and  the  dividends  and 
annual  produce  thereof,  upon  trust  to  transfer  the  said  sums  of  70,900/.  and  14,150/. 
annuities  aforesaid  into  the  joint  names  of  the  said  Henry  Johnson,  Robert  Johnson,  Ed- 
ward James  Jackson,  James  P.  Macdougall,  or  the  survivors  or  siuvivor  of  them,  or  other 
the  trustees  or  trustee  for  the  time  being.  And  it  was  declared,  that  they,  the  said  Henry 
Johnson,  Robert  Johnson,  Edward  James  Jackson,  and  James  P.  Macdougall,  or  the 
survivors  or  survivor,  or  other  the  trustees,  &c.,  should  stand  possessed  of  the  sums  of 
70,900/.  and  14,150/.  annoiries,  and  the  dividends  and  produce  thereof,  upon  trust. 
As  to  11,220/.  Gonsols,  part  of  the  said  sum  of  70,900/.,  upon  trust  for  the  said  Garo- 
line Butcher  and  her  children,  as  therein  mentioned ;  and  as  to  29,1 72/.,  further  part  of 
the  said  3  per  Gent.  Gonsols,  upon  the  same  trusts  in  favour  of  the  said  children  of 
Garoline  Butcher,  as  were  mentioned  respecting  the  1 1 ,220/.  like  annuities  ;  and  in  case 
of  failure  of  issue  of  the  said  Garoline  Butcher,  upon  trust,  as  to  the  sud  11,220/.  and 
29,172/.  Gonsols,  for  the  said  E.  J.  Jackson  for  life,  and  then  to  his  issue,  as  therein 
mentioned ;  and  in  case  of  failure  of  such  issue  of  the  said  E.  J.  Jackson,  then  as  to  one 
moiety  of  the  same  Bank  Annuities,  upon  the  same  trusts  as  hereinafter  mentioned 
concerning  the  sum  of  17,952/.  3  per  Gent.  Gonsols ;  and  as  to  the  other  moiety,  upon 
the  same  trusts  as  thereinafter  declared  concerning  12,556^.  Gonsols  and  14,150/1 
Reduced  Annuities ;  and  further,  that  the  said  trustees  should  stand  possessed  of  the  said 
sum  of  1 7,952/.  Gonsols,  further  part  of  the  said  70,900/.  hke  annuities,  upon  trust  for  the 
said  Eliza  Macdougall  and  her  children,  similar  to  those  of  the  said  1 1,220/.  for  the  said 
Garoline  Butcher  and  her  children.    And  in  case  of  fiedluie  of  issue  of  the  said  Eliza  Mac- 
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'  dougjBll,  in  tnut  for  the  said  Edward  J«  Jadu<tt  and  lua  claklren»  aa  lie&ire  mentuned 
vitbi  respect  to  this  11,220/.  oa  fuluve  of  issue  of  the  said  CaxoHne  Butcher.  And  in 
case  of  failure  of  issue  of  the  said  Edward  J.  Jacksoiu  then  as  to  one  moiety  of  the  said 
sum  of  17,9621.  Consols,  upon  trust  for  the  said  Cannae  Butscher  and  her  diildren,  and 
as  to  the  other  moiety  thereof,  for  the  said  EUen  C.  Jackson  aad  her  ckildien ;  and  as 
to  12,556/.  Consols,  residue  of  the  said  sum  of  70,900/.  and  of  14,150/.  Redaead 
Annuities,  upon  trust  for  the  said  Ellen  C.  Jackson  and  her  children,  with  the  like  re- 
atrictions  as  hefore ;  and  failing  her  issue,  for  the  said  £.  J.  Jackson  and  his  children  ; 
and  in  case  of  failure  of  such  issue  of  the  said  £.  J.  Jackson,  as  to  one  moiety,  vpam, 
trust  for  the  said  C.  Butcher  and  her  children  ;  and  as  to  the  other  moiety,  for  the  said 
Eliza  Macdougall  and  her  children.  And  it  was  thereby  further  declared,  that  in  case 
all  of  them,  the  said  Caroline  Butcher,  Eliza  Macdougall,  Ellen  Jackson*  and  Edward 
J.  Jackson,  should  die  without  leaving  issue  who  should  live  to  attain  an  absolute  iii!>- 
terest  in  the  said  trust  moneys,  stocks,  funds,  and  securities,  then  upan  trust,  as  to  the 
said  70,900A  3  per  Cent.  Consols  and  14,1 50i^.  8  per  Cent*  Reduced  Anouities,  witJi 
the  dividends,  far  the  said  Edward  J.  Jackson,  his  exeeutors,  administrators,  and 
assigns,  for  his  and  their  absolute  use  and  benefit. 

The  testator,  after  having  executed  the  above-mentioned  indanturas,  made  a  codicfl 
to  his  will,  bearing  date  the  23rd  day  of  February,  L837,  and  thereby  declared  the 
several  sums  of  stock  settled  by  the  last-*mentioned  indenture  to  be  a  satis^Eu^tion  of  the 
several  legacies  of  10,000/.,  26,000/^  16,000/..  and  30,000/.,  given  by  his  will  as 
before  mentioned,  except  as  to  6,110/.,  part  of  the  legacy  of  30,000/.  gWen  to  the  said 
EUen  C.  Jackson  and  her  children. 

The  respective  sums  of  70,900/.  a  per  Cent.  Consols,  and  14,150/.  a  par  Cettt.  Be» 
duced  Bank  Annuitiea,  now  or  lately  remained  vested  in  the  names  of  the  wad  Henry 
Johnson,  B.obert  Edward  Johnson,  Edward  James  Jackson,,  and  J.  F.  MaodongaU* 
npon  the  trusts  of  the  secondly  stated  indentuse  of  the  23rd  of  Febroary,  1837. 

The  testator  afterwards  made  and  published  two  other  cedkals  to  his  wiUL  giving 
certain  specific  and  pecuniary  legacies,  but  did  not  in  any  other  veqiect  revoke  or  aifeer 
his  will ;  and  he  died  a  bachebr,  on  the  15th  of  Marc^,  1837,  without  having  revoked 
cur  altered  his  will,  save  as  the  same  is  altered  by  his  codicils,  and  without  ha;nng  re- 
voked or  altered  his  codicils,  or  either  of  them.  The  testator  left  suxviviag  him  the 
said  Handle  Jackson  Butcher,  Enuna  Catharine  Butch^ ,  and  Eliza  Caroline  Bntcfaen^ 
who  were  the  only  children  of  the  said  Edward  Robert  Butcher  and  CavoUne  his  wiii^ 
end  he  left  him  surviving  the  said  Edward  Robert  Butohor  and  Caroline  hia  wi£s,  and 
the  plainti^,  Henry  Johnson,  and  Robert  E.  Johnson*  and  Edward  J.  Jackson,  and 
the  said  James  P.  Macdougall,  and  Eliia  his  wife,  and  the  said  EUen  Catharine  Jadc- 
«on,  also  Mary  Thompson  Wright«  widow,  who  was  the  heiress-at*law  of  the  aaid 
testator. 

Soon  after  the  death  of  the  testator,  the  said  Henry  Johnson*  Rob^  Sdwaid  Jofai^ 
eon,  Edward  James  Jackson,  and  James  P.  Maedoiig^  duly  proved  the  said  will  and 
codicils  in  the  Prerogative  Court  of  Cantexbuvy,.  and  thereby  beoame  the  legal  personal 
representatives  of  the  testator. 

The  original  bill  was  filed  on  the  27th  of  June»  1837,  and  was  i^fcarwaxds  ameeded^ 
Having  mentioned  the  before-stated  facts,  it  stated  that  the  said  Edward  James  Jackson 
was  a  bachelor,  and  that  the  said  EUen  Catharine  Jackson  had  never  been  warried,  and 
that  there  was  not  any  issue  of  the  marriage  between  the  said  Jaaes  Patrick  Mae» 
dougall  and  Eliza  his  wife.  It  prayed  that  the  will  and  codicils  of  the  testator  might 
be  established,  and  the  rights  of  the  j^aintifSs  and  of  the  several  other  persons  in?* 
terested  thereunder  might  be  declared*  and  that  the  trusts  of  the  said  will  and  eodLoila 
might  be  performed  and  carried  into  execution  under  the  direction  of  the  Const,  aad 
that  the  trusts  of  the  secondly-mentioned  indenture  of  the  33rdof  Fehniaffy>  18^7,  jnight 
be  also  carried  into  execution  under  the  decree  of  the  Court;  and  that  the  aaid  aime 
of  70,900/.  3  per  Cent.  Consols,  and  14,150/.  3  per  Cent.  Reduced  Bank  Amuiitiflai 
might  be  transferred  into  the  name  oi  ihm  Aceountant-GeBeral  for  the  benefit  of  tJie 
parties  interested  therein,  under  the  trusts  of  the  said  laat-mentiflned  indentaie,  andfiar 
an  account  of  the  personal  and  real  estates  of  the  testator. 

The  defendants  appeared  and  pet  in  th^r  answer ;  and  on  the  lOtk  day  of  Jnne 
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lSd8»  tibe  plaintiffa,  by  tbeir  next  friend,  filed  their  eupplemental  bill  against  th^ 
defendatkts  thereto,  in  consequence  of  an  Act  of  Parliainent  that  had  been  obtained 
"ibr  extending  the  power  to  grant  building  leases,  contained  in  the  will  of  Randle 
Jackson,  Esq.*  and  for  other  pui^oses."  Aikd  such  snppieiaental  bill  prayed  that  the 
trasts  of  tiie  aaid  will  might  be  carried  into  execution,  subject  to  the  alteration  or 
aaodificataon  in  such  trusts  by  the  said  Act  of  Parliament. 

The  defendants  to  this  supplemental  bill  appeared  and  put  in  their  answer,  and  the 
examination  of  witnesses  was  taken  therein,  and  the  original  and  supplemental  causes 
were  set  down  to  be  heard,  but  no  further  proceedings  had  been  taken  therein. 

Ob  the  25th  day  of  July,  1838,  £.  J.  Jackson  intermarried  with  Eliza  Seton» 
tspmster,  and  by  an  indenture,  bearing  date  the  same  day,  and  made  between  the  said 
£,  J.  Jackson  of  the  one  part,  and  the  said  Eliza  Jadcson,  his  wife,  of  the  other  part» 
•nd  which  was  executed  immediately  after  the  marriage,  in  pursuance  of  the  power 
given  to  him  by  the  will  of  the  said  testator,  R.  Jackson,  he,  the  said  £.  J.  Jackson, 
appointed  to  and  to  the  use  of  the  said  Eliza  Jackson,  in  case  she  should  survive  him, 
im  annuity  of  500/.  during  her  widowhood,  and  no  longer,  by  way  of  jointure.  And 
in  case  of  her  marrying  again,  the  annual  sum  of  300/.  only,  during  her  life,  charged 
vqpoB  the  funds  liierein  mentioned. 

There  was  issue  of  this  marriage  one  son  only  at  the  date  of  the  cross-bill  above 
mentioned,  who  wus  born  on  the  Shod  day  of  June,  1839. 

Edwiurd  J.  Jackson  then  executed  a  certain  deed-poll,  or  deed  of  appointment, 
hearing  date  the  6th  day  of  June,  1889,  in  the  presence  of  and  attested  by  two 
credible  witnesses,  pursuant  to  the  power  for  that  purpose  given  by  the  said  will  of 
the  said  testator,  R.  J«dL9on,  and  thereby,  after  reciting  the  said  will  and  codicils,  and 
bis  death  and  the  probate  thereof,  and  reciting  the  marriage  of  the  said  E.  J.  Jackson 
with  the  said  Eliea,  his  wife,  and  the  said  indenture  of  appointment  of  the  25th  day 
of  July,  1838,  and  that  there  was  issue  bom  of  the  said  mairiage  only  one  son,  and 
that  the  said  £.  J.  Jaokson  was  desirous  of  exercising  the  said  power  of  appointment 
by  the  said  wfll  to  him  given  as  hereinbefere  is  mentioned  in  manner  thereinafter 
oootained,  and  hereinafter  stated,  in  favour  of  his  children,  the  said  deed  of  appoint* 
ment  proceeded  as  follows  :  *'  Now  know  ye,  tiiat  for  effectuating  the  purpose  afore« 
aaid,  he,  the  said  Edward  James  Jackson,  pursuant  to  and  by  force  and  virtue  of  and 
in  exercise  and  execution  of  the  power  or  authority  to  him  for  this  putpose  given, 
Kmited,  or  reserved,  or  in  him  vested,  in  cnr  by  the  said  redted  will  of  the  said  R. 
Jackson,  deceased,  and  of  all  and  every  or  any  other  powers  or  authorities,  power  or 
asChority  in  an3rwise  endbling  him  in  this  behalf,  doth  by  this  present  deed  or  instru« 
ment  in  writing,  sealed  and  ddivered  by  him,  the  said  Edward  James  Jackson,  in  the 
freeenoe  <tf  tl^  two  credible  persons,  whose  names  are  intended  to  be  hereupon 
indorsed  as  witnesses  attesting  die  sealing  and  delivery  of  these  presents  by  the  said 
S.  J.  Jackson,  direct,  limit,  and  appoint,  that  from  and  after  the  decease  of  him,  the 
aaid  £.  J.  Jackson,  and  subject  and  without  pr^dice  to  the  said  annual  sum  of  500/. 
hemnbefore  i^ipointed  by  him,  t^  said  E.  J.  Jackson,  to  or  in  fevour  of  the  said  Eliza 
Jackson,  his  present  wife,  in  case  she  should  survive  him ;  and  also  without  prejudice 
to  any  future  exercise  by  him,  the  said  E.  J.  Jackson,  of  his  said  power  of  appointing 
« like  annuel  sum  of  500/.,  or  any  part  thereof^  to  or  in  favour  of  any  after-taken  wife 
by  him,  the  said  S.  J,  Jackson,  who  may  happen  to  survive  him,  tike  trustees  or 
trustee  for  the  time  being  of  the  said  will  of  the  said  Randle  Jadnon,  their  or  his 
heirs,  executxirs,  administrators,  «id  aasi^M,  do  and  shall  conv«y,  surrender,  and 
assmv,  pi^,  transfer,  and  assign  all  and  singular  the  residuary  freehold,  copyhold,  and 
leaseb^d  estates,  tivst  moneys,  stocks,  fands,  and  securities,  devised  and  bequeathed 
by  the  said  will  of  the  said  RaacBie  Jadcson,  as  aforesaid,  and  the  rents,  issues,  and 
profits,  dividends,  interest,  and  income  thereof,  and  all  the  aud  testator's  freehoNL 
eopyhold,  and  kaaehold  messuages,  lands,  tenements,  and  hereiitBments  wtaate^  lyings 
and  being  at  Brixton  aforesaid,  or  elsewhere,  in  the  said  county  of  Surrey,  in  case  tba 
nid  Ellen  OatiMruMe  Jabkaon  shall  ^die  without  leaving  any  ckOd  wiio  shall  live  ta 
Attain  the  «^  of  twenty-ene  yeaia*  And  aba  die  said  advowaon  so  direeted  to  ba 
pQivhased  l^  the  said  will  as  aforesaid,  in  ease  aad  when  tha  sane  ahsil  be  ao  pur«^ 
dMMed,«rtheaaidswaof  5,000/L  dirodtod  to  ba  kMwt  in  tlM  porafaaae  lteceaf$ 
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and  also  the  aforesaid  sum  of  6,110/.,  or  the  stocks,  funds,  and  securities  in  or 
upon  which  the  same  may  be  laid  out  and  invested,  in  case  the  same  shall  fall 
into  or  become  subject  to  the  trusts  by  the  said  will  declared  of  and  concerning 
his,  the  said  testator's  residuary  real  and  personal  estate,  and  the  rents,  issues, 
profits,  interest,  dividends,  and  annual  produce  thereof  respectively,  and  all  other  the 
residuary  real  and  personal  estate  of  tiie  said  R.  Jackson,  deceased,  of  whatsoever 
tenure,  nature,  or  kind  the  same  may  be ;  and  the  rents,  issues,  and  profits,  dividends, 
interest,  and  income  thereof,  to  ofr  in  trust  for  the  child,  grandchild,  or  other  issue,  or 
all  or  any  one  or  more  of  the  children,  grandchildren,  or  other  issue  of  the  said  £.  J. 
Jackson  (such  grandchildren  and  issue  respectively  to  be  bom  before  any  such  ap« 
pointment  as  hereinafter  is  mentioned,  shall  be  made  to  them  respectively),  in  such 
manner  and  form,  and  if  more  than  one,  in  such  parts,  shares,  and  proportions,  and  for 
such  times,  and  with  such  limitations  over,  or  substitutions  in  favour  of  any  one  or 
more  of  the  other  or  others  of  the  said  children,  grandchildren,  and  issue  respectively, 
and  either  by  way  of  legacy,  portion,  present  or  remote  interest,  or  otherwise,  and  to 
Test  and  be  conveyed  and  assured,  paid,  transferred,  and  assigned,  at  such  time  or  times, 
age  or  ages,  day  or  days,  and  upon  such  contingencies,  and  under  and  subject  to  such 
directions  and  regulations  for  maintenance,  education,  and  advacncement,  and  such  con- 
ditions and  restrictions  as  the  said  £.  J.  Jackson  at  any  time  or  times,  and  from  time 
to  time,  by  any  deed  or  deeds,  to  be  sealed  and  delivered  by  him  in  the  presence  of  two 
or  more  credible  witnesses,  and  to  be  attested  by  the  same  witnesses,  and  to  be  with  or 
without  power  of  revocation  and  new  appointment  (such  new  appointment  to  be  in 
favour  of  some  one  or  more  of  the  objects  of  this  present  power),  or  by  his  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be,  or  to  be  in  the  nature  of  his 
last  will  and  testament,  or  any  codicil  or  codicils  thereto  to  be  respectively  legally  ex« 
ecuted,  shall  direct,  limit,  or  appoint.  And  for  want  of  such  direction  or  appointment 
by  the  said  £.  J.  Jackson,  and  also  in  the  meantime  until  such  direction  or  appoint- 
ment shall  take  efifect,  and  from  time  to  time,  subject  to  the  trusts  and  interests  which 
shall  have  been  directed,  limited,  or  appointed  by  the  said  E.  J.  Jackson,  then  to  and 
in  trtiatfor  the  said  son  now  bom,  and  all  and  every  the  children  of  the  said  E.  J,  Jack- 
son, by  his  present  or  after-taken  wife,  to  be  bom  in  his  lifetime  or  in  due  time  after  bis 
decease,  their  heirs,  executors,  administrators,  and  assigns,  as  joint  tenants,  for  their  ab- 
solute use  and  benefit.  Provided  nevertheless,  that  in  case  and  when,  and  so  soon  as 
any  son  of  him,  the  said  £.  J.  Jackson,  shall  attain  the  age  of  twenty-one  years,  and 
also  in  case  and  when,  and  so  soon  as  any  daughter  of  him,  the  said  E.  J.  Jackson,  shall 
attain  twenty-one,  or  shall  intermarry  with  any  person  whibt  under  the  age  of  twenty- 
one  years,  and  with  the  consent  in  writing  of  the  said  £.  J.  Jackson,  if  living,  or  if 
dead,  with  the  consent  in  writing  of  her  respective  guardians  or  guardian  for  the  time 
being,  then,  and  in  such  case,  and  immediately  thereupon,  the  shore  to  which  the  son 
BO  attaining  twenty-one  and  daughter  so  attaining  that  age,  or  marrying  with  such 
consent  as  aforesaid,  shall  be  then  respectively  entitled  in  joint  tenancy  as  aforesaid,  as 
also  any  other  part  or  share  of  and  in  the  said  real  and  personal  estate  hereby  appointed 
which  shall  devolve  on,  or  come,  or  accme  to  him  or  her  respectively  by  survivorship 
on  the  death  or  respective  deaths  of  any  other  child  or  children  of  the  said  £.  J.  Jack- 
son, shall  be  in  trust  for  the  son  so  attaining  twenty-one  and  daughter  so  attaining 
that  age,  or  marrying  with  such  consent  in  writing,  as  tenants  in  common  with  the  other 
party  or  parties  entitled  to  such  real  and  personal  estate,  his  or  her  respective  heirs,  ex- 
ecutors, administrators,  and  assigns,  and  shall  descend  and  devolve  accordingly." 

Under  the  above  circumstances,  the  said  Edward  J.  Jackson  and  the  rest  of  the  ex- 
iccutors  and  tmstees  of  the  will  and  codicils  of  the  testator  Handle  Jackson  filed  their 
cross-bill  on  the  6th  September,  1839,  against  the  above-named  defendants  thereto, 
stating  the  last-mentioned  fieicts,  and  stating  also  by  way  of  supplement,  that  by  the 
birth  of  the  said  child  of  the  said  B.  J.  Jackson,  and  the  execution  of  the  said  deed  of 
appointment  of  the  6th  Jime,  1839,  all  the  interest  of  the  said  Handle  Jackson 
•Butcher,  Emma  Catharine  Butcher,  and  EHza  Caroline  Butcher,  the  plaintiffs  in  the 
original  bill,  in  all  and  singular  the  residuary  freehold,  copyhold,  and  leasehold  estates, 
trust  moneys,  stocks,  funds,  and  securities  devised  and  beqneatiied  by  the  said  will  of 
the  said  testator  Handle  JackBcm  as  aforesaid,  and  in  the  rents,  issues,  and  profits. 
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dividends^  interest,  and  income  thereof ;  and  in  all  the  said  testator's  freehold,  copyhold^ 
and  leasehold,  situate  at  Brixton  aforesaid,  or  elsewhere  in  the  county  of  Surrey,  in 
case  the  said  Ellen  Catharine  Jackson  should  die  without  leaving  any  child  who  should 
live  to  attain  the  age  of  twenty-one  years ;  and  also  in  the  advowson  directed  by  the 
said  will  to  be  purchased,  in  case  the  same  should  be  so  purchased,  and  in  the  sum  of 
5,000L,  directed  to  be  laid  out  in  the  purchase  thereof,  and  also  in  the  sum  of  6,110/., 
and  in  the  stocks,  funds,  and  securities  in  which  the  same  might  be  laid  out  and  in- 
vested, had  been  wholly  determined  and  put  an  end  to,  and  had  wholly  ceased.  And 
further  by  way  of  supplement,  that  under  the  circumstances  aforesaid,  the  said  Randle 
Jackson  Butcher,  Emma  Ca^arine  Butcher,  and  Eliza  Caroline  Butcher,  the  plain- 
tiffs in  the  original  suit,  were  no  longer  entitled  to  have  the  said  will  and  codicils  of 
the  said  testator  established,  and  the  trusts  thereof  performed  and  carried  into  ex- 
ecution, and  the  accounts  taken  as  prayed  by  the  said  original  bill.  And  that  in  the 
decree  to  be  made  in  the  said  original  anid  supplemental  suits,  it  was  submitted 
and  prayed  that  regard  ought  to  be  paid  to  the  birth  of  the  said  child  of  the  plaintiff 
£.  J.  Jackson,  and  to  the  said  deed  of  appointment  so  executed  by  the  said  £.  J. 
Jackson  as  aforesaid,  and  to  the  several  otoer  matters  thereinbefore  stated  by  way  of 
supplement ;  and  that  all  such  directions  might  be  given,  and  directions  made  in  the 
said  original  and  supplemental  suits  as  might  be  rendered  necessary  by  the  birth  of  the 
said  child,  and  the  execution  of  the  said  deed  of  appointment. 

To  this  bill  the  several  defendants  appeared  and  put  in  their  answers,  and  evidence 
was  gone  into  on  behalf  of  the  plaintiffs,  but  the  cause  did  not  come  to  a  hearing. 

On  the  22nd  of  November,  1841,  the  infant  plaintiffs  to  the  original  suit  by  their 
next  friend  filed  their  supplemental  bill  against  the  above-named  defendants,  stating 
that  it  was  alleged  that  there  was  issue  of  the  marriage  of  the  said  £.  J.  Jackson,  and 
the  said  Eliza  his  wife,  two  children,  viz.  a  son  named  Randle  Jackson,  and  that  he 
was  bom  on  the  2nd  day  of  June,  1839  ;  and  a  daughter  named  Eliza  Margaret  Jack- 
son, and  that  she  was  born  on  the  25th  September,  1840;  and  that  the  said  Randle 
Jackson  and  Eliza  Margaret  Jackson,  the  in&nts,  claimed  the  benefit  of  the  said  ap- 
pointment, also  some  interest  in  the  freehold  and  other  estate,  and  personal  estate 
thereby  purported  to  be  appointed ;  whereas  the  plaintiffs  charged  that  the  said  ap- 
pointment by  the  said  E.  J.  Jackson  was  not  a  due  and  valid  execution  of  the  power 
contained  in  the  said  will  of  the  testator,  and  that  the  same  did  not  defeat  or  affect  the 
contingent  interests  in  the  freehold,  leasehold,  and  personal  estate  and  effects  thereby 
limited  to  the  plaintiffs  as  the  children  of  the  said  Caroline  Butcher,  nor  their  title  to 
the  relief  sought  by  them  in  their  said  original  and  suf^lemental  suits  in  relation  to 
such  estates.  And  the  plaintiffs  further  dbarged,  that  notwithstanding  the  birth  of 
the  said  Handle  Jackson,  and  Eliza  Margaret  Jackson,  and  the  said  deed-poll  or  ap- 
pointment of  the  said  6th  of  June,  1839,  they  were  entitled  to  the  relief  sought  and 
prayed  by  the  said  original  and  first-mentioned  supplemental  bill,  and  to  have  it  de- 
clared that  the  said  deed-poll  did  not  defeat  or  affect  the  title  of  the  plaintiffs  to  the 
real  and  personal  estate  of  the  said  testator  as  in  the  original  bill  mentioned.  This 
last-mentioned  supplemental  bill  therefore  prayed  that,  if  necessary,  it  might  be  de- 
dared  by  the  Court  that  the  said  deed-poll  and  appointment  was  fraudulent  and  void 
against  the  plaintiffs  and  the  other  parties  whose  interests  under  the  said  will  were 
thereby  attempted  to  be  defeated  or  affected ;  and  that  the  said  deed-poll  or  appoint- 
ment, if  necessary,  might  be  ordered  to  be  delivered  up  to  the  plaintiffs  to  be  can- 
celled.    To  this  supplemental  suit  the  defendants  appeared  and  put  in  their  answer. 

The  infant  daughter  of  E.  J.  Jackson  having  been  made  a  party  to  the  record,  the 
four  suits  came  on  for  hearing  on  the  22nd  January,  1842,  when  his  Honour,  instead  of 
disposing  of  the  defence  set  up  by  the  cross-bill  of  Jackson  v.  Butcher,  in  the  nature  of 
a  plea  puis  darrein  continuance,  conceived  that  before  any  discussbn  could  be  properly 
liad,  it  was  necessary  to  direct  certain  preliminary  inquiries,  and  accordingly  made  his 
*'  decretal  order,  bearing  date  22nd  January,  1842,  that  it  might  be  referred  to  the 
Master  to  inquire  and  state  whether  Randle  Jackson  Butcher,  Bmma  Catharine 
Butcher,  and  Eliza  Caroline  Jackson  Butcher,  the  plaintiffs  in  the  first-mentioned 
cause,  were  the  only  children  of  Edward  Robert  Butcher  and  Caroline  his  wife.  And 
whether  there  weie  any  and  what  children  of  the  marriage  of  Edward  J.  Jackson  and 
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Eliza  his  wife,  and  whether  he  had  executed  any  and  what  appointment  in  pursuaoee 
of  the  power  ^en  him  by  the  wiH  of  Randle  Jackson,  the  testator  in  the  pleading* 
named,  in  respect  to  the  residnary  real  and  personal  estate  of  tiie  said  testator,  w^ 
liberty  to  state  special  circumstances." 

In  pursuance  of  the  above  decree,  the  Master  made  his  report,  bearing  date  the  7th 
March,  1843,  and  thereby  certified  and  found  (amongst  other  matters)  liiat  the  said 
E.  J.  Jackson  had  executed  such  appointments  in  pursuance  of  the  powers  given  by 
the  said  testator's  will  in  respect  of  the  residuary  real  and  personal  estate  of  the  said 
testator,  as  thereinbefore  set  forth,  bearing  date  respectively  on  the  25th  day  of 
July,  1838,  and  the  6th  day  of  June,  1839;  but  that  save  as  aforesaid,  the  said 
Edward  J.  Jackson  had  not  executed  any  -appointment  in  pursuance  of  such  powers  or 
either  of  them. 

To  this  report  the  plaintiffs,  Randle  Jackson  Butcher,  now  Pemberton,  Emma 
Catharine  Butcher,  now  Pemberton,  and  E^a  Caroline  Jackson  Butcher,  now  Pember«- 
ton,  took  the  following  exception,  viz.  **that  the  Master  ought  to  have  certified  that 
the  said  E.  Jr  Jackson  has  executed  such  appointment  in  pursuance  of  the  powers 
given  by  the  testator's  will  in  respect  of  the  residuary  real  and  personal  estate  of  the 
said  testator,  as  is  thereinbefore  set  forth,  bearing  date  the  25th  day  of  July,  1838,  and 
that  save  such  appointment  of  the  25th  day  of  July,  1838,  the  said  Edward  James 
Jackson  has  not  executed  any  appointment  in  pursuance  of  sucTi  powers,  or  either  of 
them ;  or  the  said  Master  ought  to  have  certified  that  the  said  Edward  J.  Jackson  has 
not  executed  any  appointment  in  pursuance  of  the  power  given  by  the  testator's  will  in 
respect  of  the  residuary  real  and  personal  estate  of  the  said  testator,  save  the  appoint- 
ment of  the  25th  day  of  July,  1838,  thereinbefore  set  forth." 

The  exception  came  on  to  be  argued  with  the  cause,  upon  further  directions,  and 
although  nominally  it  was  heard  as  an  exception,  yet  it  in  fact  involved  the  whole 
equity  of  the  case,  namely,  the  validity  of  the  appointment  made  by  the  said 
E.  J.  Jackson,  respect  being  had  to  the  intention  of  the  testator,  Randle  Jackson,  ia 
favour  of  the  plaintiffs  to  the  original  suit,  in  case  of  failure  of  issue  of  E.  J.  Jackson. 

Bethel,  Hodgson,  and  Hallett,  for  the  plaintift,  in  support  of  the  exception,  con- 
tended  that  the  appointment  by  B.  J.  Jackson,  the  tenant  for  life,  was  made  when  his 
infant  son  was  of  tender  age,  so  tiiat  if  such  inftmft  died  the  veiy  next  moment  after 
such  an  exercise  of  the  power,  and  there  should  be  no  other  ichtld,  the  latiier,  as  next 
of  kin  to  his  son,  would  be  entitled  to  the  whole  fund,  contrary  to  the  testator's  mani- 
fest intention,  and  in  fraud  of  the  contingent  interests  of  the  plaintifis :  that  wiUi 
respect  to  the  pleadings,  there  was,  in  reality,  only  one  suit,  ^eonsisting  <rf  five  bills, 
four  by  the  children  of  Mrs.  Butcher,  and  one  by  E.  J.  Jackson,  making  his  infiut 
children  defendants,  and  praying  that,  hi  making  tht  decree  in  tftie  original  and  s«p- 
plemental  suits,  regard  might  be  had  to  the  lorth  of  the  child,  send  (he  deed  of  ap* 
pointment,  which  clearly  admits  that  a  decree  in  the  origmal  str^  is  to  be  made.  The 
question  therefore  was  reduced  to  this,  whether,  considering  the  subsequent  bills,  the 
Court  would  not  exercise  its  power  and  direct  tiie  usual  accounts,  or  whetiier  tiie 
Court  was  precluded,  by  the  appoititmentof  the  fatlier,  as  not  to  be  capable  of  directing 
any  accounts  :  that,  in  other  words,  tiie  Court  would  have  to  consider,  Ist.  Whether 
it  can  entertain  the  question  of  appointment  as  a  bar.  2nd.  Whet^ier  it  does  not  ap- 
pear so  grave  a  question  in  resipect  to  the  appointment,  that  the  Court  will  act  in  such 
a  manner  in  the  suit  in  which  all  the  parties  interested  are  present,  as  to  direct  tlie 
usual  accounts  to  preserve  the  fund.  3rd.  That  as  the  suit  had  been  commenced  for 
those  accounts,  and  it  had  been  rendered  complete  by  a  supplemental  bill  bringing  the 
infants  before  the  Court  for  such  a  pmpose,  whether  the  common  accounts  ought  not 
to  be  du^cted  in  all  the  suits.  Then  lockii^  at  t^e  efietit  and  intention  of  the  deed- 
poll,  or  deed  of  appointment,  which  was  in  e&ct  an  appointment  to  the  ikther  himself, 
the  Court  will  not  allow  such  a  device  to  hold  good ;  for,  supposing  the  diild  to  dfie 
tlie  next  day  after  the  deed  was  executed,  the  lat)ier  might  revoke  the  appointment 
and  make  it  void,  so  as  to  become  possessed  of  the  whole.  {The  Vxcb-Chakcbllor.«— 
The  question  is,  whetlier  the  matter  can  be  properly  Sscussed  in  the  lifetime  of  ttie 
appointor.]  Exactly  so,  and  t^oicfoie.  whether  this  is  not  a  strong  reason  for  tlie 
property  being  protected  by  the  Court,  in  the  meantime,  by  dirvctnig  tiie  comnoii 
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accounts,  axul  that  if  the  accounts  were  taken,  then  would  arise  the  question  as  to  the 
Talidity  of  the  appointment.  In  the  will  occurs  the  form  of  appointment,  accompanied 
with  a  disturbing  force,  and  every  word  of  the  power  has  reference  to  the  chi](hren  or 
issue.  There  is  indeed  an  authority  to  modify  the  interests  of  the  children,  but  an 
honest  exerdse  of  it  must  be  for  the  benefit  of  them  all.  As  the  appointment  is  worded, 
the  father  did  not  intend  that  even  marriage  should  give  the  daughters  a  vested  in« 
terest,  and  the  gift  over  in  defftult  of  issue  is  limited  to  the  children,  and  not  their 
issue.  The  motive  which  induced  the  father  to  appoint  to  his  children  as  joint 
tenants  is  dear ;  for  they,  being  of  tender  years,  are  less  liable  of  taking  vested  in- 
terests, and  thus  the  whole  would  fall  to  the  survivor,  and  not  to  the  issue  of  the 
children ;  a  joint  tenancy  was  not  therefore  for  their  benefit.  Afterwards  there  is  a  clause 
severing  the  joint  tenancy.  [The  Vicb-Chancellor.— If  the  appointment  be  good 
as  to  any  part,  it  is  enough,  and  by  the  appointment  he  reserves  a  different  power  of 
^pointing.  For  the  will  saya,  "  to  be  attested  by  three  witnesses ;"  but  in  tke  deed 
of  appointment  he  says,  legalfy  attested  f  and  in  1839  two  witnesses  would  have  been 
Mffi^nt.]  Chad»kk  v.  Dolman  (2  Vem.  528)  shews  what  the  control  of  the  Court 
is  over  appointments  of  this  kind.  It  may  be  said  that  this  is  a  power  given  by  will, 
and  not  under  a  settlement,  and  that  the  execution  of  powers  under  a  settlement 
founded  on  contract,  should  be  subject  to  a  stricter  ruk  than  if  given  by  will,  although 
in  reaUty  there  ought  to  be  no  diffarence  between  them  in  this  respect. 

Cases  cited :  Chadwick  v.  Doieman  (2  Vem.  528) ;  Hinehmkroke  v.  Seymour  (1 
Bro.  C.  C.  395)  ;  Cunynghame  v.  Thurlow  (1  Russ.  &  My.  436,  n.) ;  Ward  v.  Hart^ 
pole  (3  Bligh,  470) ;  Tanherville  v.  Coke  (Mosely,  146) ;  M' Queen  v.  Farquhar  (11 
Ves.  478-80)  ;  Sug.  on  Pow.  101. 

Stuart  and  several  other  counsel  appeared  for  the  defendants,  but  were  not  called 
upon  by  the  Court. 

The  Vics-Chancbllob.~-I  will  not  trouble  the  counsel  who  appear  to  oppose  the 
exception,  because  I  think  that  Mr.  £.  J.  Jackson  has  exercised  his  power  of  appoint- 
ment in  a  very  reasonable  manner,  and  perfectly  within  the  limits  given  him  by  the 
will.  If,  therefore,  it  was  competent  for  the  testator  to  intrust  such  an  authority  to 
the  appointor,  it  is  not  within  the  jurisdiction  of  the  Court  to  restrain  him  from  exer- 
cising such  an  authority,  notwithstanding  it  has  been  urged  by  the  exceptants,  that 
because  by  possibility  the  fitther  might  be  benefited*  that  therefore  the  appointment 
is  bad.  Now  equality  I  conceive  to  be  the  highest  equity  known  to  the  Court,  and 
as  the  father  has  appointed  among  his  children  in  equal  shares,  this  Court  cannot  de- 
termine the  appointment  to  be  improper  upon  the  bare  suggestion  that  a  contingency 
might  arise  in  which  the  appointment  would  ultimately  turn  out  for  the  benefit  of  the 
appointor.  At  any  rate,  the  Court  cannot  declare  the  appointment  to  have  been  im- 
properly made  before  that  contingency  ha{9>ens. 

Exceptions  overruled,  the  Court  mahng  no  decree  as  to  so  much  of  the  hill  as  seeks 
the  accounts  of  the  residuary  estate  of  the  testator ;  the  decree  according  to  the 
prayerr-^Costs  of  all  parties  out  of  the  funds,  as  between  solicitor  and  client, 
— The  costs  rf  so  much  of  the  suits  as  relate  to  the  residuary  estate  to  be  paid 
thereout ;  and  the  costs  of  so  nntch  as  relates  to  the  trusts  of  the  settlement  to 
come  out  qf  the  settled fmd.'^Liberty  to  apply. 
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May  31  and  June  1,  1841 ;  March  26,  26,  27,  28,  and  April  3,  1344. 
Henbt  Billixgton  Whitwobth  and  Robert  Whitwobth         -         Plaintiffs, 

AND 

Philip  Augustus  Gaugain,  Josjeph  Matob,  and  Gboboe  Pell  Defendants. (a) 

JEquUable  mortffOff^^^Lien. 

Bill t  filed  by  equitable  mortgageee  agtHnti  certain  partiee  inpoeeetHon  of  the  mortgaged  premitee  by 
force  qf  elegite  under  judgments  oMainedf  at  the  wHanee,  a$  alleged^  of  the  mortgagor  ^  eubet^ 
quently  to  and  without  notice  qf  the  mortgage,  prayed  that  the  property  eomprieed  in  the 
mortgage  might  be  declared  by  the  Court  to  be  subject  to  the  mortgage  debt  before  satisfying  the 
judgments, — that  such  judgments  might  be  declared  fraudulent, — that  the  property  might  be  sold, 
and  in  the  meanwhile  a  receiver  appointed.  Upon  an  appeal-motion,  the  Lord  Chancellor  dis^ 
charged  the  Vtce^ChaneeUor's  order  for  a  receiter,  on  the  ground  that  the  alleged  fraud  and  col-' 
lusion,  upon  which  the  plaintiffs  rested  their  equity ,  had  not  been  substantiated,-  and  that,  there-" 
fore,  the  question  of  priority  of  title,  not  being  brfore  the  Court  independently  of  that  fraud,  could 
not  be  entertained. 

The  bill  being  amended  by  omitting  the  charges  of  fraud — Held,  that  the  title  of  a  judgment-creditor, 
or  a  tenant  by  elegit  in  actual  possession  and  without  notice,  is  not  superior,  or  equal,  to  that  of  a 
prior  equitable  incumbnmeer. 

THE  original  bill  in  this  cause  stated  that  the  plaintiffs,  who  were  bankers  at 
Northampton,  having  had  dealings  with  George  Cooke,  a  solicitor  in  the  same 
town,  and  a  debt  having  become  due  to  them  from  Cooke,  certain  title-deeds  were  de- 
posited with  them  by  Cooke  by  way  of  equitable  mortgage,  accompanied  by  the  follow- 
ing memorandum  :-— 

"  Be  it  remembered,  that  on  the  22nd  of  April,  1839,  the  title-deeds  relating  to  four 
messuages,  hereditaments,  and  premises,  situate  in  the  Moimts,  in  the  town  of 
Northampton,  late  the  property  of  John  Wight,  and  also  two  parcels  of  land,  situate 
at  Kingsthorpe,  late  the  property  of  John  Clarke,  Thomas  Richardson,  and  Elizabeth 
Johnson,  were  delivered  by  me,  George  Cooke,  of  Northampton,  to  Messrs.  Charles 
Whitworth  and  Son,  bankers,  of  Northampton,  in  pledge,  to  secure  to  the  said  Messrs. 
Charles  Whitworth  and  Son,  and  the  survivor  of  them,  or  to  any  future  partner  or 
partners  interested  in  that  banking  establishment,  his  or  their  executors,  adminis- 
trators, and  assigns,  the  repayment  of  the  sum  of  3,071/,  12s.  this  day  lent  and 
advanced  by  the  said  Messrs.  Charles  Whitworth  and  Son  to  me,  the  said  George 
Cooke,  and  interest  at  the  rate  of  5/.  per  cent,  per  annum  ;  as  also  all  and  every  sum 
and  sums  of  money  which  they,  the  said  bankers  or  copartners,  or  any  such  other  per- 
son or  persons,  have  already,  or  shall  hereafter  at  any  time  lay  out,  pay,  or  advance  to 
me,  the  said  George  Cooke,  or  become  in  anywise  liable  for  or  on  my  account,  either 
as  respects  any  bill  or  bills  of  exchange,  drafts,  notes,  or  other  security  or  engagements 
whatsoever,  and  interest  for  the  same  sum  and  sums  of  money  so  lent  and  advanced^ 
and  to  be  lent  and  advanced,  after  the  rate  of  51.  for  every  100/.  by  the  year.  And  I, 
the  said  George  Cooke,  do  hereby  engage,  if  required,  to  execute  any  legsd  mortgage  or 
other  security  of  the  said  premises  and  land  to  the  said  Charles  Whitworth  and  Son, 
free  of  all  expense. 

(Signed)     "  George  Cookb." 

The  bill  then  proceeded  to  state,  that  the  plaintiffs  had  ever  since  retained  the  title- 
deeds  so  deposited  as  their  security,  and  had  frequently  applied  to  Cooke  to  execute  a 
legal  mortgage,  which  he  had  promised  to  do,  but  had  never  performed ;  that  Cooke 
then,  with  a  view  of  defrauding  the  plaintiffs,  agreed  with  his  father-in-law,  Edward 
Lewis  Major,  and  his  friend  Pell,  that  certain  actions  at  law  should  be  brought  against 
him,  and  judgments  confessed,  and  elegits  sued  out,  so  that  Major  and  Pell  might  obtain 
possession  of  the  property  included  in  the  equitable  mortgage.  The  bill  then,  upon  the 
ground  that  such  proceedings  were  fraudulent,  prayed  that  the  judgments  and  elegit^ 
tiiat  had  been  obtained  might  be  declared  void,  and  that  the  plaintiffs  might  have  the 

(a)  Reported  by  J.  H.  Baker,  Esq.,  Barrister-at-law. 
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benefit  of  the  eqcdtable  mortgage,  and  that  the  property  might  be  sold,  and  a  receive/ 
might  be  appointed  in  the  meanwhile,  and  the  defendants  restrained  from  receiving  the 
rents,  or  allowing  the  mortgagor  to  receive  them.  The  plaintiffs  accordingly  moved 
for  a  receiver,  which  the  Vice- Chancellor  ordered ;  and  against  that  order  the  ddendants 
appealed  to  die  Lord  Chancellor  (Cottenham),  who  discharged  it,  upon  the  ground  that 
the  case  of  fraud  and  collusion  charged  in  the  bill  had  not  been  made  out  and  esta* 
blished  by  affidavits,  and  that  the  question  whose  title  was,  under  the  circumstances,  to 
be  preferred,  did  not  arise  upon  the  then  state  of  the  record,  as,  exclusively  of  the 
allegations  of  fraud,  priority  of  title  clearly  was  not  the  equity  upon  which  the  bill  was 
filed;  but  his  lordship  observed,  that  even  if  the  bill  had  been  framed  with  that  view, 
and  the  claim  of  the  plaintiffs  founded  on  that  supposed  equity,  he  should  have  required 
a  great  deal  more  to  satisfy  him  of  the  validity  of  that  equity  before  he  could  have  in- 
terposed by  interlocutory  order,  because  these  defendants  are  found  in  possession  of  a 
legal  title,  which,  although  not  to  all  intents  an  estate,  is  yet  a  right  and  interest  in  the 
land,  which,  under  the  authority  of  an  Act  of  Parliament  (1  &  2  Vict.  c.  110,  sec.  13), 
they  had  a  right  to  hold,  the  elegit  being  the  creature  of  an  Act  of  Fkrliament ;  and  there- 
fore they  have  a  parliamentary  title  to  hold  the  knd  as  against  all  persons,  unless  an 
equitable  case  can  be  made  oot  to  induce  this  Court  to  interfere.  In  consequence  of 
Lord  Cottenham's  judgment,  the  plaintiffs  amended  their  bill,  and  prayed  relief  as  pos- 
sessing, by  virtue  of  &eir  equitable  mortgage,  a  prior  and  preferable  title  to  the  de« 
fendants  claiming  as  tenants  by  elegit.  The  appointment  of  a  receiver  was  then  con- 
sented to  by  the  defendants,  who  subsequently  put  in  their  answers,  and  having  thereby 
admitted  that  the  equitable  mortgage  was  prior  in  point  of  time  to  the  signing  of  the 
judgments,  the  cause  now  came  on  to  be  heard  on  the  question  whether  the  equitable 
mortgagees  or  the  judgment  creditors  were  entitled  to  priority. 

RomUlg,  Q.  C.  and  Whitworth,  for  the  plaintiffs.— The  principle  contended  for  is, 
that  an  equitable  mortgage  is  a  distinct  specific  charge  upon  the  property,  and  a  judg- 
ment only  a  general  one ;  that  an  equitable  mortgagee  is  a  purchaser  for  a  valuable 
consideration  of  an  interest  by  express  contract ;  and  in  order  to  protect  such  equitable 
mterest,  the  Court  will  interpose  its  authority.  (Netoland  v.  Paynter,  4  M.  &  C. 
408  ;(fl)  Lodge  v.  Lgseley,  4  Sim.  70;(*)  Brace  v.  Duchess  of  Marlborough,  2  P.  W. 
496;  Casbendy.  Attorney-General,  6  Price,  411.)  (c)  The  plaintiffs  have  a  complete 
equitable  title,  which,  although  obtained  without  notice,  has  priority  over  that  of  tenants 
by  elegit  under  a  judgment  subsequently  obtained,  for  a  judgment  creditor,  not  having 
advanced  his  money  upon  the  security  of  the  lands,  seeks  only  to  obtain  that  security 
upon  obtaining  his  judgment,  and  to  enforce  which,  he  sues  out  an  elegit,  and  the 
contest  between  him  and  a  prior  equitable  incumbrancer  is  very  different  from  that 
between  such  incumbrancer  and  a  legal  purchaser  for  value  without  notice.  (Burgh  v. 
Francis,  1  Equity  Cases  abridged,  320;  Finch  y.  Earl  of  Winchelsea,  1  P.  W.  277; 
Taylor  v.  Wheeler,  2  Vernon,  564 ;  Doe  dem.  Wigan  v.  Jones,  10  B.  &  C.  459 ; 
Skeeles  v.  Shearly,  3  M.  &  C.  112  ;  Shannon  v.  Bradstreet,  I  Sch.  &  Lef.  52 ;  Forth 
V.  Duke  of  Norfolk,  4  Mad.  503  ;  Blunden  v.  Desart,  2  Dm.  &  War.  405 ;  Langton  v. 
Norton,  1  Hare,  560;(rf)  Cooke  v.  Black,  1  Hare,  390  ;(e)  1  &  2  Vict.  c.  110,  s.  13  ; 
Giles  V.  Grover,  9  Bing.  169;  Gilbert  on  Uses,  by  Sugd.  15,  16;  Simeon 
Stewart's  case,  cited  3  Ves.  575.) 

Walker,  Q.  C.  and  Hall,  contrti,  for  the  assignees  of  Mayor,  referred  to  Lord 
Cottenham  8  dictum,  expressed  in  his  judgment  upon  the  motion  for  a  receiver  in  this 

(a)  In  NewUmd  t.  Paynter^  it  was  decided  tliat  lands  wdd  to  him,  is  an  equitable  mortgage,  and 

personal  chattels,  settled  to  the  separate  use  of  a  binds  the  Crown. 

Jemme  toU,  were  not  liable  to  be  taken  in  ezecntion  (d)  A  ship  and  cargo  were  assigned  by  way  of 

upon  the  jndg^entsaffecting  an  after. takenhnsband.  equitable  mortgage.     Held,  that  the  mortgagee's 

iP)  Tenant  for  life  joined  with  the  tenant  in  tail  title  conld  not  be  defeated  by  a  judgment  creditor 

in  remainder  in  conyeying  the  estates  to  trostees  of  the  assignor. 

in  trust  to  sell.    The  tmstees  contracted  to  sell  to  (e)  A  policy  of  insurance,  conditioned  to  be  paid 

the  defendant,  and  afterwards  judgments  were  en-  to  the  insured,  or  his  assignee,  notwithstanding  the 

tered  up  against  the  tenant  for  life.    Held,  that  the  insured  committed  suicide,  was  deposited  as  a  secu- 

title  was  not  affiBCted  by  the  judgments.  rity  by  the  insured,  who  agreed  to  assign  it  when 

(r)  A  deposit  of  tiUe-deeds  by  a  simple  contract  requested,  and  who  after  committed  suicide.  Held, 

debtor  of  the  Crown,  for  securing  part  of  the  pur-  a  Talid  equitable  astignmeat  as  against  the  as-> 

<Aaae-money  to  be  paid  in  consideration  of  other  signses. 
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Nmse  (Ck.  &  Ph.  832),  and  oonteiMled  tfattt  the  cases  cited  for  tiw  jihintiffiB  had  a» 
a|iplio«tion  to  the  •case  where  an  «2i^  has  been  issued ;  the  difiezence  heUreen  tUs 
and  the  cases  cited  bein^,  that  here  the  debtor  letaiaed  po8ses8i0&  of  the  lands,  sad 
the  judgment  creditor  toek  IrooA  him  not  ooij  die  legaX,  bat  the  odiud  pessessioa; 
and  tiae  teaants  attorned,  thus  eompkfting  aU  the  raquisKte  ceremonies.  (22  Vina^e 
Abrid.  22  K^)  Coke  Litt.  42,  a;<6)  i2ojwr«v.  P4ick^, i^  Tm.  202 ;(c}  MelietUm  ▼. 
Mariam,  IDr.  k  War.  187  ;  wadNmiteT.  Duie  rf  MaMormtgK  8  My.  &Cr.  40'3.)(if 

Anderdon,  Q.  C.  if]|>eared  for  the  assignee  of  the  bnnknipt  Cook. 

Ettasell,  Q.  C.  for  the  defendant  PeU.—- The  interest  o£  the  judgment  creditors  is  a 
Tested  l^al  estate,  capable  <ii  passing  by  coni^eyasftoe^  and  not  dc^pendii^  upon  the 
judgment,  but  by  the  suing  lOut  the  elegfit,  which  makes  theinterest  veetedas  a  tensacy 
by  elegit,  (3  Bacon's  Abridgment;  402^.)  So  long  aa  lihe  creditor  has  only  a  judg- 
ment, he  has  no  actual  right ;  but  the  moment  he  sues  out  an  ohyit,  he  has  a  vegid 
ostate,  givix^  a  right  to  ^strain,  to  mitintain  am  ejectment,  and  to  take  the  rents  aad 
profits.  TI»t  he  haa  it  not  by  a  coBU^vtfwaee^  dees  not  matter;  he  has  it  by  the  best 
of  titles,  a  parliamentary  one.  That  whieh  the  law  adoaowledges  as  my  debtor^s 
property,  that  the  law  gives  me :  and  the  party  tiiot  comes  to  disphkoe  me  myst  shew 
a  stronger  title,  an  equity  that  towdies  one. 

The  VicB-CHAiicBr.ifoa.— £?ery  word  of  the  jotgument  ^ppliea  to  n  tnist  as  i(«tt 
as  this. 

Russell,  in  oonttauation.«^-No,  at  does  ncft ;  for  a  trustee  hae  idways  been  treated  ss 
a  bare  trustee,  and  pr&iwxited  by  the  Court  from  affecting  the  land  of  hie  cestui^ 
trust,  by  chaiging  cmt  incumbemig  it.  But  how  does  this  esse  stand  ?  Money  is 
advanced  from  time  to  lime  by  the  plidntiffs  to  the  debtM',  who  agrees  to  execute  a 
mortgage  when  called  upon  to  do  so ;  an  wrangement  binding  vipom  the  eonscimet 
of  the  debtor,  but  in  nowise  affwting  his  IbmI  ae  in  £r  parte  Ahaaader  (2  Gipi  & 
Jam.  275 ;  2  Sugd.  Ven.  and  Pdr.  38^. 

TyrreU,  who  was  with  JS«iMe^  mentioned  the  case  of  £r«iry  v.  SmUk  (2l>ru.  &  Wsr. 
Z^\)Xfi)  as  shewing  the  judgment  oreditor'a  right  over  the  land  of  his  debtor.  A 
judgment,  when  no  elegit  issu^  has,  ee  it  weee,  a  potential  claam  upon  tJie  land,  in  the 
way  of  a  charge.  This  daim  die  eUffii  perfects,  and  makes  that  which  was  ody 
potential  before,  now  vested  and  indeieasihle*  The  Comrt  has  intimated  that  it  does 
not  know  how  it  can  give  a  greater  right  than  the  debtor  himself  has.  Now,  we  do  not 
say  it  can ;  but  we  aigue  on  the  prir^^,  tiiat  the  part^  having  die  legal  right,  with- 
out notice  prior  to  entering  the  judgment,  or  prior  to  auing  out  the  elegit,  shall  oust  a 
person  havmg  an  Mutable  right.  The  oreditor'e  okam,  too,  like  t^e  plaintiff's,  is 
founded  upon  oootraot,  and,  beug  ao,  his  judgitaent  must  have  relation  back  to  the  time 
of  such  contract.    (Metcalfe  v.  Archbiskop  rf  York,  1  My.  &  Cr.  547.)  (/) 

Romilly,  Q.  C.  in  reply. — ^The  fisllaoy  cl  the  alignment  on  the  other  side  is  this :  th^ 
want  to  establish  the  position,  that  a  judgment  is  in  the  nature  of  a  contract  with  the 
debtor.  Now,  it  is  no  contract  at  all  with  the  debtor,  but  it  is  rather  the  placing  the 
creditor  in  the  place  of  the  d^or,  by  aasignment*  or  operation  at  law.  What  the  one 
could  do,  the  other  could ;  of  what  the  oae  had  notice,  the  other  had  notice :  this  dis- 

(a)  A  volnntery  conreyanoe,  made  for  m,  provision  upon  the  new  benefice,  as  soon  as  it  vibs  acqaiied, 

qf  younger  children,  must  give  way  to  subsequent  notwithstanding  the  prohibitory  statute  (13  £Uz.  c. 

judgments  for  good  considerations.  '20),  ha^ng  been  revived  in  the  meanwhile,  between 

(6)  If  one  grants  lands,  and  limit  no  estate,  the  his  indwAion  mnd  the  ttme  of  tiie  ezecntion  of  the 

grantee  {due  ceremonies,  requisite  by  law,  being  per-  charge.    In  Wise  t.  Bere^ord  (3  Dr.  &  War.  276), 

Tormed)  hath  an  estate  for  life.  the  prohibitory  statute,  not  extendiug  to  Ireland,  it 

(c)  Tenant  in  elegit  may  enter  by  virtue  of  the  was  held  that  a  judgment,  as  such,  and  until  se- 

writ  of  elegit  without  ejectment.  queatration  issued,  does  not  give  such  a  lien  upon 

{d)  To  enforce  a  judgment  against  an  equitable  a  benefice  as  will  enable  the  judgment  creditor  to 

interest  in  freeholds,  an  elegit  must  be  previously  rank  in  priority  over  other  debts ;  and  therefore,  in 

sued  out.  this  case,  where  the  Judgment  bore  date  1831,  bnt 

(e)  Debts  secured  by  judgments  aie  ^'sums  of  the  sequestration  did  not  issue  until  1841,  the  plain- 
money  charged  upon  or  payable  out  of  land,"  irltfa-  tiif,  to  whom  an  annuity  had  been  granted  in  1835f 
in  the  meaning  of  3  &  4  Wm.  4,  c.  27,  s.  42.  was  hdd  entitled  to  priority  over  the  judgment 

(f)  A  derk,  having  charged  his  living  with  an  creditor.  The  above  case  of  Metcalfe  v.  Archbisht^ 
annuity,  covenanted  so  to  charge  any  after-acquired  of  York  was  decided  upon  the  principle  involved  in 
benefice ;  having  obtained  such,  no  charge  was  exe-  the  case  of  Shannon  v.  Bradstreet  (1  Sch.  &  Lef* 
cuted  till  several  years  after,  when  it  had  become  62),  viz.  that  equity  considers  that  as  done  which 
illegal  to  do  so.    Held,  that  the  charge  attached  has  been  agreed  to  be  done. 
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tmctiou  is  takea  at  law.  Anotiber  fallacy  in,  that  an  elegit  k  an  estate  dt  law  different 
£rom  a  judgment ;  but  elegit  is  this :  it  is  perfecting  of  the  judgment.  They  say  a 
judgment  gets  something,  and  an  elegit  something  else,  which  ousts  an  incumbrancer. 
An  elegit  only  gives  you  that  which  is  affected  by  the  judgment.  It  is  admitted  that  a 
judgment  will  not  prevail  against  a  mortgagee,  and  therefore  an  elegit  cannot,  having 
reference  back  only  to  the  judgment.  There  is  nothing  in  the  fact  of  their  having  actuu 
possession  of  the  land ;  the  question  must  resolve  itself  back  as  to  whether  that  of 
which  possession  was  given,  belonged^  in  fect»  to  the  debtor  or  not.  Should  the  claims 
of  a  judgment  creditor  be  allowed  to  prevail  against  those  of  a  prior  equitable  incum- 
brancer, fraud  would  be  considerably  opened  and  facilitated,  especially  in  cases  where 
money  is  borrowed  from  bankers  upon  a  mere  deposit  of  title-deeds ;  which  security 
might  be  then  defeated  by  the  party  entering  up  a  subsequent  judgment. 

The  VicB-CiiA.MCBLLoa. — Ml  that  Lord  Cottenham  intended  to  convey,  upon  hearing 
the  motion  that  has  been  referred  to,  was,  that  he  would  not,  by  an  interlocutory  order, 
interpose  against  parties  having  a  parlsamentary  title.  The  practice  of  deciding  points 
cf  a  cause  upon  mere  interlocutory  applioationfi,  was  one  disapproved  of  by  Lord  Cotten- 
ham.  and  with  reference  to  whidi  he  has  said  that  Lord  Eldon  had  done  harm  by 
pursuing  it,  because  it  had  the  effect  of  delaying  causes  which  were  entitled  to  prece- 
dence. On  the  autiK>rity  of  Newlande  v.  Paynter,  before  Lord  Cottenham,  the  Court 
will  protect  an  equitable  interest :  were  it  otherwise,  there  would  be  an  end  of  all  trusts, 
as  the  creditor  of  the  trustee  might  take  the  estate  of  his  cestui  que  trust.  And  if  an 
equitable  mortgagee  is  a  purchaser  for  a  valuable  consideration  of  an  interest  in  land, 
by  express  contract,  I  cannot  comprehend  how  any  distinction  can  be  made  between 
this  case  and  an  equitable  interest  in  land.  In  Rolleston  v.  Morton,  the  Lord  Chan- 
cellor of  Ireland  said — **  If  a  man  has  power  to  charge  certain  lands,  and  agrees  to 
charge  them,  and  in  equity  he  has  actually  charged  them,  a  court  of  equity  will  execute 
the  charge."  This  will  explain  the  nature  of  an  equitable  mortgage  by  deposit  of 
deeds,  accompanied  with  an  agreement  to  execute  a  mortgage  conveyance.  In  the 
argument  of  the  case,  both  parties  referred  to,  and  dsew  conclusions  from,  the  proposi- 
tion that,  in  a  court  of  equity,  a  prurchas^r  for  value,  who  obtained  a  conveyance  of  the 
legal  interest  without  notice  of  an  equity  affecting  ihe  specific  subject  of  his  purchase, 
would,  as  at  law,  have  a  better  title  to  that  subject  than  a  mere  equitable  claimant — a 
proposition  wRich  was  true  against  the  cestui  que  trust  in  the  case  of  a  purchase  from  a 
trustee,  as  in  the  case  of  an  equitable  mortgagee,  or  of  any  other  equitable  daimant. 
The  proposition  thus  necessarily  admitted  by  both  parties,  was  pregnant  with  conse- 
quences which  went  a  great  way  towards  decidmg  the  present  question.  If  the  tenant 
by  elegit  was  to  be  coiwidered  as  a  parchaeer  for  vakie  under  a  conveyance,  all  trusts, 
and  all  equitable  interests  of  every  descriptiott,  most  be  subject  tb  the  trustee's  judg- 
ments. It  would  be  difficult  to  draw  a  distitaction  between  cases  of  a  pure  trust  from 
the  present,  unless  it  could  be  shewn  that  the  interest  of  the  equitable  mortgagee  was, 
for  the  present  purpose,  distinguishable  from  that  of  the  mere  cestui  que  trust.  Again, 
it  followed  conversely^  that  if  the  equitable  interests  of  an  ordinary  cestui  que  trust  were 
not  subject  to  the  trustee's  jodgmentSy  though  executed,  the  judgments,  though 
executed,  were  not  analogous  to  purchaaea  for  value.  Or,  in  other  words,  the  judgment 
creditor  of  a  trustee  was  not  a  purchaser  for  value  in  the  contemplation  of  a  court  of 
equity.  It  is  admitted  that  the  interest  of  a  cestui  que  trust  would  be  protected  in  this 
court  against  the  judgment  creditor  of  the  trustee,  stad  that  the  equitable  mterest  of  a 
purchaser  would  also  be  protected  against  the  vendor's  judgments  obtuned  after  the 
purchase.  But  it  was  said  that  the  interest  of  an  equitable  mortgagee  waa  distinguish- 
able from  that  of  an  ordinary  cestui  que  trust,  and  other  equitable  interests,  which,  it 
was  admitted,  would  be  preferred  in  equity — that  the  interest  of  the  equitable  mort- 
gagee was  imperfect,  while  that  of  the  cestui  que  trust  was  perfect.  In  what  respect 
was  the  interest  of  the  equitable  mortgagee  trust  imperfect  ?  As  between  the  mortgagor 
and  mortgagee^  it  was  complete.  In  what  respect,  then,  was  it  imperfect  as  between 
the  mortgagee  and  those  who  claimed  through  the  mortgagor  ?  It  was  liable  to  be 
defeated  by  a  fraudulent  dealing  with  the  legal  estate,  and  in  that  respect,  no  doubt,  it 
WH9  imperfect.  But  that  was  an  infirmity,  to  which  aU  equitable  interests  were  subject ; 
and  if  other  equitable  interests  were  to  be  protected  against  judgments  obtained  against 
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« 

the  trustee  or  other  party  in  whom  the  legal  estate  was,  why  should  the  interest  of  the 
equitable  mortgagee  be  unprotected  ?  As  to  the  argument,  that  the  right  of  the  judg- 
ment creditor  was  founded  in  contract,  how  did  it  alter  the  case?  The  question 
remained,  what  was  the  contract  ?  It  was  a  contract  for  a  judgment,  and  the  fruits  of 
a  judgment,  and  the  original  question,  therefore,  what  right  did  a  judgment  confer  ? 
remained  wholly  untouched.  If  a  party  contracted  specifically  for  a  given  property, 
and  obtained  the  legal  title,  and  paid  the  money,  without  notice,  up  to  the  time  of 
obtaining  the  conveyance,  as  well  as  paying  his  money,  that  might  give  him  a  right  to 
be  preferred  to  an  equitable  claim  which  was  prior  in  point  of  time.  But  there  was  no 
principle  upon  which  a  court  of  justice  could  be  required  to  imply  that  a  contract  to 
give  a  judgment  was  a  contract  to  give  that  which  did  not  belong  to  the  debtor.  The 
late  statutes,  giving  other  rights  to  judgment  creditors,  makes  no  difference.  It  was 
said  that  the  judgment  creditor's  equity  was  equal  to  that  of  the  equitable  mortgagee, 
and  that  he  had,  by  force  of  the  elegit,  an  estate  at  law,  in  addition  to  his  equitable 
interest,  and  therefore  was  to  be  preferred.  This  took  for  granted  the  whole  question 
in  dispute.  That  the  tenant,  by  elegit,  had  an  estate  in  that  which  he  might  lawfully 
take  (the  debtor's  property),  he  did  not  deny ;  but  to  say  that,  by  force  of  the  elegit, 
he  acquired  a  rightful  interest  in  land  which  in  equity  did  not  belong  to  his  debtor,  was 
taking  the  whole  matter  in  dispute  for  granted.  The  judgment  of  the  Court  must  be  ia 
favour  of  the  equitable  mortgagee,  and  the  property  must  be  held  subject  to  satisfy  his 
claim,  in  preference  to  that  of  the  judgment  creditors. 


ROLLS  COURT. 

Tuesday,  February  11,  and  Thursday,  February  27,  1845. 
Harnett  v,  Macdouoall.  (a) 

Married  woman — Power  qfappoinimemt — Restraint  on  antieipaHof^-^Separate  me — Charging, 

Truit  money t  qf  a  married  woman  were  vested  in  trmteee^  upon  trwt  to  pay  the  income  thereqfto 
such  person  or  persons  as  she^  by  any  writing  or  writings,  to  be  signed  with  her  own  hand,  should 
from  time  to  time,  when  and  as  the  same  should  become  due  {but  not  byway  qf  assignment,  charge^ 
or  other  anticipation),  direct  or  appoint,  and  in  drfault  qf  such  direction  or  appointment,  into  her 
own  hands,  for  her  sole  and  separate  use,  free  from  the  debts,  control,  or  interference  qf  her 
husband,  with  limitations  otfer.  Being  indebted,  she  executed  a  deed,  charging  the  dividends  to 
accrue  due,  and,  the  funds  being  in  court,  presented  a  petition  to  have  the  charge  carried  into  ^eet. 
Held,  that  no  such  order  could  be  made, 

BY  indenture  of  settlement  bearing  date  the  1 2th  of  July,  1819,  and  made  between 
James  Harnett  and  Susanna  Eliza,  his  then  wife,  of  the  one  part,  and  Alexander 
Macdougall  and  Thomas  Dobson,  of  the  other  part,  certain  trust  moneys,  estates,  and 
premises,  therein  particularly  mentioned  (being  the  fortune  of  Mrs.  Harnett),  were  duly 
assigned  to  and  vested  in  the  said  Alexander  Macdougall  and  Thomas  Dobson,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust  to  receive,  get  in,  and  invest 
the  same  in  manner  therein  mentioned,  and  to  stand  possessed  of  such  investments,  and 
the  dividends  and  interest  thereof,  upon  trust,  during  the  life  of  Mrs.  Harnett,  "  to  pay 
the  income  thereof  unto  such  person  or  persons,  and  for  such  intents  and  purposes,  as 
Mrs.  Harnett,  by  any  writing  or  writings  to  be  signed  with  her  own  hand,  should, 
notwithstanding  her  then  present  or  any  future  coverture,  from  time  to  time,  when  and 
as  the  same  should  become  due  (but  not  by  way  of  assignment,  charge,  of  other  anti- 
cipation thereof),  direct  or  appoint ;  and  until  and  in  default  of  such  direction  or  ap« 
pointment,  into  her  own  proper  hands,  for  her  own  sole  and  separate  benefit,  independent 
of  and  free  from  the  debts,  control,  or  interference  of  the  said  James  Harnett,  or  any 
future  husband,"  with  divers  limitations  over,  after  Mrs.  Harnett's  decease,  in  favour  of 
her  children,  &c. 

(a)  Reported  by  J.  MacAulat,  Esq.,  Barrister-at-Iav. 
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The  trustees,  in  pursuance  of  the  settlement,  duly  got  in  the  trust  moneys  and  pro- 
perty so  assigned  to  them,  and  afterwards  invested  the  same  in  the  purchase  of  the  sum 
of  54/.  17s.  8d.  Long  Annuities,  and  10,070/.  3s.  Bank  3  per  Cent.  Annuities. 

The  said  James  Harnett  died  in  1828,  leaving  Mrs.  Harnett  and  several  children 
him  surviving;  and  in  June,  1831,  Mrs.  Harnett  intermarried  with,  and  is  now  the 
wife  of,  Rohert  Ashton,  one  of  the  defendants  in  the  cause. 

In  November,  1835,  Alexander  Macdougall,  the  then  surviving  trustee,  died,  having 
appointed  Alexander  Henderson  Macdougfdl,  a  defendant  in  the  cause,  the  executor  of 
hu  will. 

Some  time  after  the  marriage  of  Mr.  and  Mrs.  Ashton,  differences  arose  between 
them,  and  they  have  smce  lived,  and  are  now  living,  apart.  The  suit  of  Ashton  v. 
Macdougall  was  in  consequence  instituted  by  Mr.  Ashton  in  reference  to  the  settle- 
ment of  1819,  and  the  trust  fund  was  paid  into  court  to  the  credit  of  that  cause.  But 
in  1842  the  present  smt  was  instituted  by  the  infant  children  of  Mrs.  Ashton,  in- 
terested in  the  trust  fund  after  the  death  of  their  mother,  to  have  their  rights  and 
interests  determined,  for  the  appointment  of  new  trustees,  and  for  other  purposes ;  and 
the  trust  fund  was  ordered  to  be  carried  over  to  this  cause,  and  divers  orders  were  made 
therein  as  to  costs,  &c. ;  after  payment  of  which,  the  trust  fund,  in  July,  1844,. 
amounted  to  9,852/.  lis.  6d.  Bank  3  per  Gent.  Annuities,  and  170/.  28.  3d.  cash,  of 
which  143/.  9s.  6d.  was  the  dividends  due  on  the  5th  of  that  month. 

During  the  litigation  after  the  separation,  Mrs.  Ashton  incurred  several  debts,  and^ 
among  others,  one  of  37/.  10s.  to  William  Flack,  for  rent  due  under  an  agreement, 
dated  in  March,  1835.  To  recover  this,  Mr.  Flack,  on  the  6th  of  July,  1844,  filed  his 
bill  against  Mr.  and  Mrs.  Ashton,  the  infant  children,  and  the  trustee,  praying  that 
Mrs.  Ashton  might  be  decreed  to  pay  him  the  sum  due  and  costs  out  of  the  dividends 
to  be  paid  on  the  9,852/.  stock,  and  the  26/.  12s.  9d.  cash,  standing  to  the  credit  of 
the  cause,  and,  in  the  meantime,  that  she  should  be  restrained  by  the  injunction  of  the 
Court  from  receiving  the  dividends  then  due,  or  thereafter  to  accrue  due,  or  any  part 
thereof.     An  injunction  was  accordingly  granted  on  the  10th  of  July,  1844. 

Mrs.  Ashton,  being  desirous  of  coming  to  terms  witii  her  creditors,  an  agreement, 
bearing  date  the  6th  of  August,  1844,  was  made  between  Mrs.  Ashton,  of  the  first  part, 
William  Flack,  of  the  second  part,  Henry  Vallance,  of  the  third  part,  and  the  several 
persons  whose  names  were  thereunder  written  (creditors  of  Mrs.  Ashton),  of  the  fourth 
part ;  whereby,  after  reciting  among  other  things  that  Mrs.  Ashton  was  indebted  to 
William  Flack  in  the  sum  of  37/.  10s.,  and  to  Henry  Vallance  in  the  sum  of  35/.  Is.  lid., 
and  to  the  several  other  persons  parties  thereto  of  the  fourth  part  in  the  several  sums 
set  opposite  to  their  respective  names  in  the  schedule  thereunder  written ;  and  that  in 
order  to  determine  the  suit  of  Flack  v.  Ashton,  and  to  satisfy  the  demands  of  Vallance 
and  the  other  creditors,  Mrs.  Ashton  had  proposed  that  the  costs,  charges,  and  expense» 
of  Flack  and  Vallance,  incurred  in  the  recovery  of  the  debt,  and  of  all  parties  incident 
to  the  now  stating  indenture,  should  be  taxed  and  paid  by  her ;  that  the  amount  thereof 
and  of  the  debts  or  sums  due  to  Flack  and  VaUance,  and  the  other  parties  thereta, 
should  be  a  charge  upon  the  dividends  then  due,  and  thenceforth  during  her  life  to 
accrue  due  on  the  said  sum  of  9,852/.  lis.  6d.  stock ;  and  that  to  provide  for  the pay^ 
ment  of  the  moneys  thereby  secured,  the  sum  of  30/.  should  be  forthwith  paid  to  Val- 
lance out  of  the  dividends  accrued  due  on  the  5th  of  July  then  last,  and  15/.  half-yearly 
out  of  the  dividends  thereafter  to  accrue  due  during  the  life  of  Mrs.  Ashton,  till  the 
moneys  thereby  secured  should  be  fully  paid  and  satisfied  (Vallance  thereby  undertaking 
to  divide  it  among  the  creditors  proportionably)  ;  amd  reciting  that  a  petition  in  the 
cause  of  Harnett  v.  Macdougall  should  be  presented  to  obtain  an  order  for  making  sucb 
payments  to  Vallance,  it  was  witnessed  that,  in  pursuance  of  such  agreement,  and  in 
consideration  of  the  premises,  Mrs.  Ashton  did  thereby  charge  the  dividends  then  due, 
and  thenceforth  during  her  life  to  accrue  due,  upon  the  said  sum  of  9,852/.  lis.  6d. 
stock,  with  the  payment  of  the  scud  costs,  charges,  and  expenses,  and  the  said  several 
debts  or  sums  of  money  so  due  and  owing  as  aforesaid. 

By  an  order  of  the  vacation  judge,  bearing  date  the  6th  of  August,  1844,  upon  the 
joint  application  of  Mrs.  Ashton,  Flack,  and  Vallance,  the  sum  of  30/.,  part  of  the  sum 
of  170/.  2s.  3d.,  the  dividend  due  on  the  5th  of  July  then  last,  was  paid  to  Vallance, 
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and  140/.  2s.  3d.,  the  residue  thereof,  was  paid  to  Mrs.  Ashton,  and  the  injunction  was 
coQtinued. 

On  the  3rd  of  December,  1844,  pursuant  to  the  arrangement  entered  into,  Mrs. 
Ashton,  William  Flack,  and  Henry  Vallance  presented  a  joint  pet\J:ion  to  the  Court, 
praying  that  the  deed  of  arrangement  might  be  carried  into  effect  under  the  order  and 
sanction  of  the  Court,  and  that  the  dividends  of  the  trust  fund  might  be  charged  as  had 
been  agreed  on,  and  the  payments  made,  notwithstanding  the  injunction  ordered. 

Daniell,  for  the  petitioners. — ^The  arrangement  was  made  on  the  faith  of  Brown  v. 
Bamford  (11  Sim.  127),  and  with  full  knowledge,  on  the  part  of  Mrs.  Ashton,  of  her 
rights  and  the  extent  of  her  powers  under  the  settlement.  There  is  a  power  of 
appointment,  a  restraint  upon  appointment  by  way  of  anticipation,  and  in  default  of 
appointment,  a  limitation  to  her  separate  use  ;  and  upon  the  strength  of  this  last 
limitation  it  is  that  the  parties  have  entered  into  the  arrangement.  The  authorities 
relied  on  are,  first.  Brown  v.  Bamford,  in  which  it  was  held  that  the  restraint  on 
alienation  only  affected  the  power  of  appointment ;  and  it  was  so  decided  on  appeal. 
[The  Masted  of  the  Rolls. — Under  circumstances  taking  away  all  its  authority .] 
Again,  Barrymore  v.  Eliis  (8  Sim.  1)  is  another  case  in  point;  as  is  also  Medley  v. 
Norton  (8  Jur.  853).  The  case  of  Moore  v.  Moore(a)  (1  Colly.  54)  is  the  other 
way ;  but  there  the  Vice-Chancellor  said  there  were  circumstances  specifically  different 
from  those  of  the  cases  cited.  Should  the  Court,  however,  be  of  opinion  that  it  cannot 
make  an  order  without  determining  the  question,  all  that  is  now  asked  is  an  order 
which  shall  be  an  authority  to  the  Accountant-General  to  make  the  payments  in  the 
meantime.  In  the  state  of  the  cases  on  the  subject,  and  considering  that  the  doctrine 
of  separate  use  is  entirely  a  creature  of  equity,  perhaps  the  Court  would  be  disposed  to 
grant  the  petition.  The  doctrine  and  purpose  of  separate  use  is  fully  stated  in  Parkes 
T.  White  (11  Ves.  221).  If  this  Court  permits  a  married  woman  to  exercise  the 
powers  and  rights  of  a  femme  sole,  and  to  contract  obligations,  and  subject  herself  to 
liabilities,  it  is  carrying  the  case  too  far  to  prevent  the  wife,  living  apart  from  her  hus- 
band, from  having  the  means  of  obtaining  credit  for  such  necessaries  as  she  may 
require.  Lord  Thurlow's  object  was  to  guard  the  married  woman  from  the  influence 
and  control  of  her  husband,  which  a  mere  limitation  to  her  separate  use  did  not 
effect,  and  therefore  the  restraint  upon  anticipation  was  allowed.  But  where,  as  in 
this  case,  a  married  woman  had  contracted  debts,  such  protection  is  not  necessary,  and 
ought  not  to  be  too  rigidly  enforced.  The  clause  against  alienation  does  not  prevent 
her  from  arranging  to  pay  her  debts.  The  cases  grew  up  gradually.  [The  Mastbr 
of  the  Rolls. — She  oan  pay  you  herself  out  of  the  dividends  as  they  accrue  due ; 
perhaps  you  would  not  like  that  ?]  No  ;  but  if  you  think  the  object  can  be  carried 
out,  it  is  very  desirable,  and  for  the  advantage  of  all  parties  that  it  should.  Mrs. 
Ashton  wishes  it.  There  has  fallen  due  a  half-yearly  dividend  on  the  5  th  of  January- 
last,  and  Mrs.  Ashton  is  restrained  by  the  injunction  from  receiving  that.  [The 
Master  of  the  Rolls.  — The  only  thing  I  can  do  now  is  to  look  at  the  cases  and 
consider  whether  an  order  can  be  made.]  Perhaps  your  lordship  would  make  the  order 
till  further  order,  and  without  prejudice  ?  [The  Master  of  the  Rolls. — No,  I  can- 
not ;  that  would  be  doing  the  very  thing.] 

February  27. 

The  Master  of  the  Rolls.  — In  this  case  a  married  woman's  estate  was  vested  in 
trustees  to  pay  the  dividends  and  income  thereof  to  such  person  or  persons,  and  for 
such  intents  and  purposes,  as  she,  by  any  writing  or  writings  to  be  signed  by  her  own 
band,  should  from  time  to  time,  when  and  as  the  same  should  become  due  (but  not 
by  way  of  assignment,  charge,  or  other  anticipation  thereof),  direct  or  appoint,  and  in 
default  of  such  direction  or  appointment,  into  her  own  hands  for  her  sole  and  separate 
use,  free  from  the  debts,  control,  or  interference  of  her  husband,  with  limitations 
over.  Mrs.  Ashton  having  become  indebted,  was  desirous  of  applying  a  part  of  her 
income  in  discharge  of  her  liabilities ;  and  for  that  purpose  she  executed  a  deed 
charging  the  dividends  then  due,  and  thereafter  to  accrue  due,  with  payment  of  such 

(«)  Barrop  v.  Howard  (4  Law  T.  369  ^  9  Hare,  024),  alto  the  other  way,  vras  not  dted. 


MSINEfiTZBUlOEN  v.  DAVIS.  tfiS 

debts  and  costs;  and  this  petition  is  presented  to  give  effect  to  such  charge.  But  to 
do  so  would  be  in  direct  opposition  to  the  settlement.  I  have  read  over  all  the  cases, 
and  I  cannot  consistently  with  their  authority  grant  the  petition.  I  must  refuse  it  ex** 
cept  as  to  the  funds^n  hands,  and  the  dividends  since  fisdlen  due.  As  to  that,  you  may 
take  the  order. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
July  23,  24,  26,  and  26;  and  August  3,  1844. 

MBIKBaTZHAeSK  V.  DAVIS.(a) 

Settlement'-'Appoiniment  of  new  iruateeg^Fareiffnen^Indemnity — Omtiruction. 

Jin  American  eiiisent  retident  in  England,  and  carrying  on  business  there,  married  an  English  lady, 
and  by  a  settlement  made  tipon  the  marriage,  her  property,  vfhich  consisted  qf  shares  in  the  British 
fimdgf  was  assigned  to  two  truatees,  whowere  BngUskmen,  vpon  trusts,  for  the  benefit  of  the  wtfe  and 
husband,  and  the  children  qf  the  marriage.  By  the  clause  in  the  settlement  providing  for  the 
sg^paintment  qf  new  trustees,  it  was  directed  that,  t^o»  the  appointment  of  a  new  trustee  or  new 
trustees,  the  trust  funds,  Sfc,  should  be  assigned  so  as  that  the  same  might  vest  in  such  new  trustee 
or  trustees  jointly  with  the  surviving  or  continuing  trustee  or  trustees,  or  solely,  as  the  case  might 
require,  8fc.  Power  was  also,  by  the  settlement,  given  to  the  trustees,  with  the  consent  qf  the 
kusband  and  wife,  to  invest  the  trust  funds  in  any  qf  the  public  stocks  or  funds  qf  Great 
Britain  or  America,  or  upon  real  securities  in  Bngland,  Wales,  or  Ameriea.  There  were  three 
children  of  the  marriage.  The  husband  and  wife  appointed  three  American  citiiens,  resident  in 
Ameriea,  to  be  trustees  in  the  place  of  the  two  original  trustees,  who,  at  the  request  qfthe  husband 
emd  wife,  tranrferred  the  trust  fund  to  one  qfthe  new  trustees,  who  happened  then  to  be  in  England, 
The  find  was  realized,  and  the  proceeds  invested  in  the  Oovemment  funds  of  the  United  States,  in 
ihe  names  qf  the  three  new  trustees.  The  two  original  trustees  wereeubsequently  advieed  that  they 
had  commuted  a  breach  intrust  in  parting  with  the  trust  fund,  and  they  accordingly  applied  to  the 
husband  to  have  it  retranrferred  to  them,  or  to  give  them  security  for  the  retranifer  of  it.  The 
husband  and  his  partner  in  trade  then  delivered  to  the  two  original  trustees  certain  tobacco  war- 
rants,  accompanied  by  a  memorandum,  that  they  were  given  as  a  security  for  the  trust  funds,  and 
that,  in  consideration  qf  the  security,  the  two  trustees  agreed  to  suspend  proceedings  for  the  recovery 
qf  the  trust  fimd.  No  retraswfer  qf  the  trust  fund  took  place.  The  husband  and  his  partner 
became  bankrupts,  and  their  assignees  filed  a  bill  for  the  recovery  qfthe  tobacco  warrants,  and  the 
delivering  up  qfthe  accompanying  memorandum. 

JSeld,  that  the  appointment  qf  the  three  American  citizens  as  trustees  was,  under  the  circumstances  qf 
the  case,  a  valid  exercise  of  the  power,  and  that  the  original  trustees  having  incurred  no  liability 
in  respect  of  the  transactions  under  the  marriage^settlement,  the  plaintiff's  were  entitled  to  have  the 
tobacco  warrante  and  memorandum  delivered  tgj)  to  them. 

Semble,  that  where  the  property  settled  and  the  parties  interested  under  a  settlement  are  English,  an 
tqfpointment  as  new  trustees  of  the  settlementf  qf  foreigners,  or  qf  British  subjects  permanently 
resident  abroad,  would  be  improper,    • 

Where  new  trustees  qfa  settlement  are  to  be  appointed,  it  is  a  general  rule  thai  the  original  number 
should  be  adhered  to, 

IN   the  year  1826,  William  Sidney  Warwick,  an  American  citizen,  resident  in 
London,  and  carrying  on  business  as  a  merchant  there,  was  married  to  Miss  Eliza 
Louisa  Holdswortih.     Previously  to  the  marriage,  a  settlement  was  executed  bearing 
date  the  4th  of  April,  1826,  and  made  between  tibe  said  William  Sidney  Warwick,  of 
the  first  part;  the  said  Eliza  Louisa  Holdsworth,  then  an  infant,  of  the  second  part;  and- 
Benjamin  Goodwin  Davis  and  George  Frederick  Davis,  of  the  third  part :  and  by  the 
settlement,  after  reciting  that  under  and  by  virtue  of  the  settlement  made  on  the  mar- 
riage of  her  father  and  moliier,  she  the  said  E.  L.  Holdsworth  would,  at  the  age  of  twenty- 
one  years  or  day  of  marriage,  which  should  first  happen,  become  entitled  to  a  vested 
interest  in,  or  share  of,  the  sum  of  5,000/.  3  per  Cent.  Consolidated  jBank  Annuities ; . 
viz.  the  sum  of  1,250/.  like  annuities,  being  the  one-fourth  part  or  share  thereof,  with  • 
such  benefit  of  survivorship  as  in  the  said  indenture  of  settlement  was  mentioned,  in  the 

(a)  Reported  by  Q.  S«  Allmutt,  Esq.,  Barrister-at-law. 
VOL.  !•  L 
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event  of  her  brother,  Francis  Charles  Holdsworth,  dying  before  he  shonl^  attain  the  age 
of  twenty-one  years ;  and  the  said  Eliza  Louisa  Holdsworth,  on  attuning  the  age  of 
twenty-one  years,  would  also  become  entitled  to  a  vested  interest  in  a  share  of  certain 
moneys,  stocks,  funds,  securities,  and  property,  devised  and  bequrathed  to  or  in  trust 
for  her,  in  and  by  the  last  will  and  testament  and  codicil  of  her  grand&ther,  John 
Largier  Lamotte,  the  deceased  father  of  Louisa  Catherine  Lamotte,  who  was  the 
mother  of  the  said  Eliza  Louisa  Holdsworth :  and  reciting  that  the  present  pre* 
sumptive  share  or  interest  of  the  said  Eliza  Louisa  Holdsworth  of  and  in  the  property 
80  devised  or  bequeathed  by  the  said  John  Largier  Lamotte  as  aforesaid,  exclusive  of 
the  benefit  which  might  accrue  to  her  by  survivorship,  as  in  the  said  will  and  codicil, 
or  one  of  them,  was  mentioned,  in  the  event  of  the  said  Francis  Charies  Holdsworth 
dying  before  attaining  the  age  of  twenty-one  years, amounted  to  the  sum  of  3,028/.  Gs.  &d, 
3  per  Cent.  Consolidated  Bank  Annuities,  and  the  sum  of  1,7407.  10s.  4d.  3  per  Cent. 
Reduced  Bank  Annuities,  then  standing  with  other  trust  funds  in  the  names  or  power 
of  Sir  Charles  Abbott,  Knight,  and  Henry  John  Lamotte,  Esq.,  the  surviving  trustees 
and  executors  in  the  said  will  and  codicil  named ;  and  that  upon  the  treaty  for  the  said 
intended  marriage,  it  was  agreed  that  all  the  estates,  moneys,  stocks,  funds,  securities, 
and  property  of  her  the  said  Eliza  Louisa  Houldsworth,  so  to  become  vested  in  her  as 
aforesaid,  or  otherwise  to  be  had  or  derived  by  her,  or  in  her  right,  under  the  said  mar- 
riage settlement  of  her  said  father  and  mother,  and  the  will  and  codicil  of  her  said 
grandfather,  should  be  settled  in  manner  therein  and  hereinafter  mentioned.  It  was 
witnessed  that  in  consideration  of  the  said  intended  marriage,  and  for  the  nominal  con- 
sideration therein  mentioned,  the  said  E.  L.  Holdsworth,  so  fiar  as  she  lawfully  or 
equitably  could  or  might,  with  the  privity,  consent,  and  approbation  of  the  said  W.  S. 
Warwick,  bargained,  sold,  and  assigned  imto  the  said  B.  G.  Davis  and  G.  P.  Davis, 
their  executors,  administrators,  and  assigns,  all  those  the  said  several  sums  of  1,250/. 
3  per  Cent.  Consolidated  Bank  Annuities,  3,026/.  6s.  6d.  like  annuities,  and 
1,740/.  10s.  4d.  3  per  Cent.  Reduced  Bank  Annuities,  and  all  and  every  other  share  or 
shares  vested  and  contingent,  present  and  fiituxe,  surviving  and  accruing  or  otherwise, 
of  her  the  said  E.  L.  Holdsw<^th,  of,  in,  to,  out  of,  upon,  or  reacting  all  and  singular 
the  respective  estates,  moneys,  stocks,  fiinds,  securities,  and  property  comprised  in  and 
so  as  aforesaid,  or  otherwise  settled,  devised,  bequeathed,  and  assigned  in  and  by  the 
said  marriage  settlement  of  F.  R.  Holdsworth,  and  Louisa  Catharine,  his  wife,  and  the 
said  will  and  codicil  of  the  said  J.  L.  Lamotte,  deceased,  then  or  thereafter  to  bdongto 
or  vest  in  or  otherwise  to  accrue  to  or  aurvive  to  Idie  said  B.  L.  Hddsworth,  to  hold 
the  same  upon  trust  for  the  benefit  of  the  said  E.  L.  Hdldsworth,  until  the  solemni- 
sation of  the  said  intended  marriage ;  and  after  the  solemnisation  thereof,  upon  trust 
to  get  in  and  receive  the  said  estates,  moneys,  stocks,  fimds  and  securities,  shares  and 
property  thereby  assigned,  or  intended  to  be  settled  aa  aforesaid,  as  and  when  the  same 
should  respectiveJy  become  due  and  payable ;  and  should,  but  with  the  consent  in 
writing  of  the.  said  William  Sidney  Warwick,  and  Eliza  Louisa  Hoktsw^orth,  hid  in- 
tended wife,  during  their  joint  lives,  and  afterwards  during  the  life  of  the  survivor,  with 
the  consent  in  writing  of  such  survivor,  and  as  to  the  said  Eliza  Louisa  Hokteworth; 
whether  covert  or  sole,  lay  out  and  invest  the  same,  immedhitely  after  the  receipt 
thereof,  at  interest  in  the  names  or  name  of  tiie  trustee  or  trustees  for  the  time  beiog» 
either  in  or  upon  any  of  the  public  stocks  or  funds  of  Great  Brititfn  or  America,  6t 
upon  real  securities  in  England,  Wales,  or  America,  and  should  from  tinie  to  titiae,  witl 
such  c(msentas  aforesaid  of  the  said  William  Sidney  Warwick,  and  Eliia  Louisa  Holds- 
worth,  hisintaided  wife*  during  their  joint  lives,  and  afterwards  durifagthe  life  of  thie 
survivor  of  them,  with  tibe  consent  in  writing  of  such  snrvivor,  during  hit  K>t  her  life, 
and  as  to  the  said  Eliza  Louisa  Holdsworth,  whether  covert  or  sole,  alter,  vary,  iffid 
change  the  securities  in  or  upon  which  the  same  trust  moneys,  or  any  part  thereof, 
should  from  time  to  time  be  invested,  either  as  occasion  should  require,  or  its  should  be 
thought  proper ;  and  to  stand  possessed  of  the  said  trust  moneys,  stocks,  fimds,  and 
securities,  and  the  dividends,  interest,  and  income  thereof,  upon  the  trusts  tiierein  con- 
tained, for  the  benefit  of  the  said  E.  L.  Holdsworth,  during  her  life  for  her  separate 
use,  firee  from  the  debts,  control,  or  engagements  of  the  said  W.  S.  Warwick,  or  of  any 
future  husband  she  might  thereafter  marry;  and  after  her  decease,  for  the  benefit  of  the 
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teid  W.  S.  Warwick  during  faia  Hfe,  or  until  b^  shbuld  become  bdnkropt  or  take  tbtf 
benefit  of  the  Insolvent  Debtors'  Act;  and  after  his  decease,  bankruptcy*  or  in- 
eolTencf  «.for  the  benefit  of  any  dhiM  or  children  of  the  marriage,  in  the  manner  therein 
mentioned.  And  by  the  said  indentuie  it  was  declared  and  agreed  by  and  between 
the  parties  thereto,  that  in  case  the*  said  Benjamin  Goodwin  Davis  and  George 
Frederick  Davis,  or  either  of  them,  or  any  new  trustee  or  trustees  to  be  appointed  under 
that  provision  in  their  oe  either  of  their  place,  should  depart  ^s  life,  or  be  d6« 
moaa  of  being  discharged  of  and  from  the  aforesidd  trusts,  or  should  ne^ect  or  refuse, 
or  become' incapable  to  act  in  the  said  trusts  befors  the  same  should  be  fiiUy  executed 
«nd  peifonned,'  then  and  in  that  case,  and  as  soon  and  so  often  as  the  same  should 
liappien,  it  sho^  and  might  be  lawful  to  and  for  tiie  said  WiUiam  Sidney  Warwick, 
atnd  Eliza  Louisa  Holdsworth,  his  intended  wife,  during  their  joint  lives,  and  after  the 
decease  of  either  of  them,  then,  to  and  for  the  said  William  Sidney  Warwick  alone,  if 
living,  or  his  executors  or  administrators ;  or  in  caae  of  his  or  their  default,  for  one 
calendar  month  after  he  or  they  ^ould  be  thereunto  requested  by  the  acting  trustees  of 
trsQstee  for  the  time  being,  or  the  last  acting  trustee,  or  the  executors  or  administrators 
of  the  last  acting  trustee  under  the  settlement ;  or  in  case  there  should  be  no  such  ex* 
ecutor  or  administcator  o£  the  said  William  Sidney  Warwick;  then,  to  or  for  the  acting 
trustee  or  trustees  for  the  time  being,  or  the  last  acting  trustee,  or  the  executors  or  ad« 
Boinistrators  of  the  last  actmg  trustee,  to  nominate  any  person  or  persons  to  supply  the 
place  of  the  trustee  or  trustees  respectively  so  dying  or  desiring  to  be  discharged,  or  re^ 
fusing,  neglecting,  or  becoming  iuaqmble  to  act  as  {foresaid,  and  that  immediately  after 
each  a^Mdntaent»  the  trust  estate,  money,  stodrs,  fuiids,  and  securities  which  should 
be  then  vested,  under  or  by  vurtue  of  that  indenture,  in  the  trustee  or  trustees  vt* 
q^ctively  so  dying*  desiring  to  be  disdiaxged,  or  refusing,  neglecting,  or  becoming  in- 
capable to  art  as  aforesaid,  should  be  conveyed,  aissigned,  and  tmnsferred  to  and  in 
auch  manner  as  that  the  same  flight  vest  in  9»cA  nev  trustee  or  trustees  Jointly  with^ 
the  survivmg  or  contimang  trustee  or  trustees,  or  solely  as  the  cass  might  require,  and  in 
his,  her»  or. their  heirs,  executors,  adminiatrators,  and  assigiks,  unon  the  trusts  therein- 
before expressed  and  declared  of  and  ooncenmig  the  same;  and  that  every  new  trustee 
ab^uld  hare  and  might  exercise  the  same  powers,  privileges,  and  authorities  whatso^ 
evcr^  as  if  he  had  bMn  appointed  a  trustee  by  that  indenture,  and  as  if  his  name  had 
been  inserted  therrin^  katead  of  the  name  rfihe  trustee  or  iruHeee  in  or  to  whose phat- 
^ueh  $te0  trustee  nr  trustees  respeothely  should- corned  or  meceed* 

The  funds  aaHttaonad  in  the  settiement  -were  alberwards  tnmsforred  into  the  names- 
of  B.  G.  Davis*  and  G.  F«  Davis,  and  there  was  issue  of  the  marriage  three  children; 
•  In  October*  188 ]i»W..  6*  Warwiek*  and  B.  L«  Warwick,  hta  wife,  being  desirour 
that  the  property  settied  shesAi  be  tRmsferred  Jaitki  the  American  ftindd,  applied  to 
B»  G.  Davis  .and  G.  F.  Davis  to  do  so,  and  also  to  vrithdraw  from  the  trust,  for  the- 
pfuppse  e£  baving.  Messrs.  Abraham  Warwick,  Corbin  Warwick,  and  John  M* 
Wanrick,  ail Am^ioandtizens, and  residsnt  in  America,  appointed  trastees  in  thei^ 
pteae.  Acoordia^,  by  deed  dated  the  iat&  of  October;  1631,  the  saki  A.  Warwidk, 
C.  Wax^ok,  nftd  J.  M.  Warwick,  were  ddy  appcmited  trustees,  in  the  place  of  t^e- 
9aid  B.  Gi  Dalris  and  G*  F.  Daris,  and  the  property  comprised  in  the  settiement  was> 
^y  assigned  to  them*.  On  the  same  13th  of  October,  1831,  B.  G«  Davis,  and 
0.  F.  Davis»  at  tiie  request  tof  Mr.  and  Mrs.  Warwick  tranaferred  tias  sums  <ef 
4i278/.  6b.  6d.  3  per  Gent  Gonsoki,  and  l,740i  IQs.  4d.  3  per  Cent.  Redneed  Anrmitiee, 
into  tjie  namfil  of  Abraham  Warwick,  who  was  the  only  one  of  the  iiewly  appditited 
tmsteea  then  in;  England.  Shortiiy  after  thm,  A.  Warwick  sold  etit  ihe  two  sunis  of 
stacks  andretumed  to. America 2  tha  prooeedsi erf  the  sale  behig  duly  titmamitted  in 
hiUa  te  Amenta,  where  the  money  waa- laid  «ut  hi  Ihe  parchasa  oF  96,261  dollars,  87 
cne^iundTedtha  United  States  d  per  ecni.  stoeks,  in  the  anmca  of  the  ihwee  new  trustees ; 
and  iB.18a2  and  18Q3v  tiie  said,  stock;  was  piid  off  *  by  the  govetetteut  of  tiie  United 
States.  ,....•      ^  '  tr     -  .' 

In  1836,  B.  G.  Davis  and  G.  F.  Davis,  being  advised  that  they  had  eommitted  a 
breach  of  trust  in  making  the  transfer  of  the  trust  property,  applied  to  Mr.  W.  S* 
Warwick  to  give  them  security  for  the  retransfer  of  the  trust  ^nds,  and  thereupon 
dock  warrants  for  350  hogsheads  of  tobacco  were  delivered  by  Mr.  Warwick  and  hia 
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paCrtner,  Thamafl  William  Claggelt/into  tbe  liands  of  tlie  Measn.  Dam,  aeoompaiwi 
by  the  iolkmvag  nemonaidiim  :*^ 

'^  Ixmdom,  No9ember  19rA,  1836. 

"  We,  the  uaderttgned,  Messn.  Warwick  and  (Uaggett,  have  thia  day  delivered  mta 
the  hands  of  the  wnderaigiied.  Means.  G.  F.  aadB,  (k*  Davis*  doek  vraitaats  fioa  360 
hogsheads  of  tobacco*  described  as  is&deraeath,  as  seounty  to  IVftessm.  Davis  for  a  som^ 
esoeeding  6«000/.,  bekg  the  fond  liable  to  a  aettleiiiait'inade  upoa  Mr.  Warwiddi 
QMiriage»  of  which  setdement  the  said  Messrs.  Davia  wete  tniatees,  and  which  fniida 
or  security  for  the  same  it  is  ivideratood  are  in  the  handb  of  the  brot)ien  of  the  said 
William  Warwick  in  Virginia.  Thia  tobacoo  the  said  Measrs.  Davis  will  bold  aa  m* 
curlty.  until  the  expiration  of  twelve  Golendar.montiia  fiiem  tiiedate  hamdt  when  thef 
are  to  be  et  liberty  tD  sell  for  the  purpose  of  reoemmrmg  the  Crust  foods ;  and  in  cooa 
^deration  of  this  security,  the  said  Messrs.  Davis  agree  to  suspend  proosedings  for  the 
reeovery  of  the  said  trust  fund  firam  the  said  Messrs.  Warwick  in  Virgima,  and,  npon 
payment  of  the  ftmd»  tfaey  are  to  deliver  over  the  said  tdbaooo  to  the  ssSdMsasia.  War^ 
wiok  and  Ckggett,  or  their  order,  and,  if  required,  are  to  send  Mr.  Wtfrwiek's  brothat 
a  eertificate  that  the  same  has  been  invested  in  the  Bank  of  England.  It  is  understood 
that  the  above  security  can  be  exchanged  for  any  other  that  may  be  satisfiRctDry  to  tbe 
aforesaid  Messrs.  Davis. 

(Signed)        ''  Wabwick  add  Ci.Ai>OBrr. 
**  Gsoaas  Fkxdshiok  Davis. 
**  Bbvjamin  GooDwriv  Davis." 

On  the  21st  of  May,  1837,  W.  S.  Warwidc  and  T.  W.  Claggetb  beoame  banknipti,?' 
and  the  plaintiffs  in  this  suit  were  appointed  assignees^ 

The  suit  was  commenced  on  tihe  24tb  of  August,.  1837,  for  the  purpose  of  obtaining 
from  B.  G.  Davis  and  G.  F«  Davis  tiie  dock  warrants  and  tobacco,  and  that  the  agrees 
aent  of  the  l^th  of  November,  1836,  might  be  defiverad  up  to  be  cancelled.  And  if 
tte  Court  should  be  of  opinion  liiat  the  jdaintiffs  weiae  not  entitled  to  have  the  said  dodfi 
warrants  and  the  sakl  tobacco  delivesed  up  to  the  plaintifis,  and  the  said  agreement  ds»« 
Uvered  up  to  the  plaintifliB  to  be.  cancelled,,  until  it  wsks  ascertained  whether  the  saidt 
fimds  had  been  duly  invested  in  real  aeonrities  in  America*  or  in  some  other  security, 
according  to  the  provisions  of  the  said  marriage  setdement,  then  that  it  might  be  re** 
lened  to  one  of  the  Masters  of  the  court  to  ascertain  and  report  whether  the  said  fimda 
had  been  duly  invested  in  real  securities  in  Ameriea,  or  in  some  other,  and  what  security* 
aocording  to  the  proviskms  of  theaaid  aoairiage  settlement ;  and  if  it  shonld  appear  that 
the.  said  funds  had  been  duly  inveated  in  sudi  real  securities^  or  other  security,  then 
that  the  said  dock  warrants,,  and  tobacco,  and  agneement  might  be  delivered  up  to  the 
plaintiffs  88  aforesaid ;  and'  if  it  shonld  appear  that  the  said  funds  had  not  been  duly 
invested  in  such  real  security  or  other  security  as  aforesaid,  supposing  the  Court  should 
be  of  opinion  that  the  said  funds  ought  to  be  so  duly  invested,  befdie  the  said  war- 
rants, tobacco,  and  agreements  were  delivered  up  to  t^  plaintifiis  as  aforesaid,  then  that 
the  said  GorMn  Warwick,  Abraham  Warwick,  and  John  Marshall  Warwick,  might  be 
ordered  and  decreed  to  reinvest  the  aaid  fumfo  in  the  said  funds  of  Great  Britain,  or  ixv 
real  security  of  this  country,  or  otherwise  duly  to  secure  the  same  npon  tiie  trusts  of- 
the  said  marriage  settlement,  and  upon  the  same  being  so  invested,  that  the  said  ^odt 
warrants,  tobaceo,  and  agreements  might  be  delivered  up  to  the  plainliiffs  as  afbresald^i* 

Subsequealiy  to  the  Mng  td^e  bill,  Mr.  and  Mrs.  Warwick  and  theij^  children  went 
to  America  to  reside. 

The  American  trustees,  after,  the  pa3nmeat  of  the  stocks  by  the  government  of  the^ 
United  States,  invested  the  proceeds  in  real  security  in  America. 

By  their  answer,  Messrs.  B.  G.  Davis  and  G.  F.  Davis  insisted  that  liiey  were  en* 
titled  to  the  security  or  benefit  of  the  aforesaid  xieposit,  and  to  the  siEud  tobacco,  and  to 
tbe  {HToduce  thereof,  according  fp  the  saad  memorandum,  for  tbe  property  therein  mea^* 
tioned,  and  that  they  ought  not  to  be  deprived  of  the  benefit  of  the  said  security  untili 
the  said  trust  funds  had  been  lietransferred  or  vspLaced  in  the  name  of  the  defendants, 
or  been  otherwise  properly  secured,  either  in  these  defendants'  names,  or*  in  the  names' 
of  proper  persons,  as  trustees  upon  the  trusts  of  the  said  settlement,  so  that  tiie  de- 
fendants might  be  discharged  from  all  liability  respecting  the  same. 
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Mr.  B.  G.  Dkma  hiffiag  ■uliBeqvieBtty  died,  Idi  pcnonal  representatifva  were  made 
parties  ta  the  suit. 

The  principal  painfes  which  isoae  in  the  case  wer»-«-l8t,  whether  three  trustees  ecmld, 
mder  the  power  of  appoiiitbig  sew  trustees  contained  in  the  marriage  settlement  of 
Hr.  and  Mis.  Warwick,  he  appobited  m  the  place  of  the  twQ  original  trustees ;  2ndly» 
wiietfaer  the  appotatment  of  Amerioaft  eituens  as  trustees  was  valid,  and  whether  the 
Inasfer  of  die  tmat  fwds  was  propcvly  made  to  titeas  ;  aad  drdly,  as  to  the  effect  of 
tiie  memorandum  of  the  19th  of  NoTemhcr,  188& 

Wifrtan  and  Rmmdeli  Fatmar^  for  the  plaintiffs,  sabaiitted  tiiaH  tiie  appointment  of 
new  traatses  which  had  been  made  was  a  valid  eMOKim  of  the  power  given  by  the  eetn 
Hement  {Bx  parte  DmeU  re  CUttk{tt\  7  Jurist,  480;  Stmde  r.  Nngee(b),  8  Sim.  180 ; 
aod  jyAhtmme  v.  Amierwonic),  Lewin  on  Traats,  4€6)  ;  and  that  the  inrestment  of  the 
trust  funds  in  Amtrican  seearitaes,  and  on  mortgage  in  America,  was  authorized  by  the 
aett)eBienit« 

SMfamten  and  Lee,  for  the  original  trusteaa,  ooatended  that  the  words  of  the  settle* 
SMBts  were  not  such  as  to  take  the  ease  out  of  the  general  rule  that  the  original  num- 
her  of  trustees  should  be  adhered  tD»  Mis.  Warwick  was  an  Bnglish  lady,  the  settled 
loBd  washer  pvoperty,  and  tihe  original  trustees  were  relations  of  hers,  and  they  were 
aasdoua  that  the  children  of  the  marriage  should  not  be  injured  by  the  arrangements 
whidi  had  been  made.  Tfaongk  the  settismest  might  allow  of  an  investment  in  Ame* 
rican  securities,  or  on  land  in  America,  yet  tiiere  was  no  authority  for  the  appointment 
ol  American  oitiBens,  or  any  other  foreigners,  as  trustees  of  this,  which  wee  an  English, 
aettiement.  It  was  ^ear  from  the  settlement  itself  that  it  was  the  intention  of  the  par* 
ties  that,  however  the  trust  fond  might  be  invested,  it  should  still  continue  under  the 
sq)etintendBnce  and  care  of  persons  within  the  jurisdiction,  and  who  would  be  ao> 
conntable  to  this  Gouzt*  A  breach  of  trust  by  these  Aaieriean  trustees  could  not  be 
rfeadbed  by  this  Court.  It  should,  therefore,  be  wdl  considered  by  the  Court  before  it 
deprived  the  infimt  children  of  the  fonds  provided  for  them  by  the  care  and  providence 
of  their  mother's  fomily,  and  left  them  to  the  ohanee  of  gettiiig  tlie  produce  of  a  mort- 
gage in  America ;  at  least,  the  Court  should  be  satisfied  as  to  the  value  of  tbat  mort- 
gage seeurxty,  and  the  probability  of  ita  being  paid.  In  the  present  case  the  parties 
had  acted  improperly,  for  tiiey  had  appointed  tibree  trustees  wliere  they  ought  to  have- 
^jpointed  only  two,  and  they  Jiad  appointed  foreigners  where  they  ought  to  have  ap» 
pointed  En^hmen ;  and  then  the  trustees  had  sold  out  the  fond  from  British  securi- 
ties, and  had  handed  over  the  produce  to  Mr.  Abraham  Warwidr  alone,  he  being  the 
0^  one  of  the  three  new  trustees  then  in  £n§^nd,  which  would  have  been  a  dear 
breach  of  trust,  even  had  that  gentleman  been  a  native  of  this  country.  In  the  case  of 
ffte  Anwneif^Geaerei  v.  J%«  ^  af  lMmbm{d)  (1  Yes.  d4d>,  the  Court  was  moved  by 

(a)  £x parte  Davis  re  Clark  {1  J xuist,  430),  msij  (e)  l)*Almainey,  Anderton  (Lewis  on  Trusts,, 
mt,    1843,    Court  of  Reiriew,   before  Sir  J.  K.     465),  Feb.   I,  1841,  before  Sir  L.  Shadwell.      A 


BtuM,  C.J.     By  a  inMrrii«e  aetttaBeat,  thvee     tMtetorapfMiDtedtwotntktees,  uid<lirectdl"tlMLt 
trastces  wen  aapoiated,  and  it  was  provided  that  in     if  tlie  tsasteea  thereby  appointed^  w  to  be  appoiated 


they  shoujd  die,  then  the  husband  and  wife  as  hereinafter  mentioned,  should  die,  &c.,  it  should 

should  sppofnt  **  any  other  person  or  persons  to  be  be  lawful  for  the  sur^ving  or  eontinuing  trustee  or 

S  trustee  or  trustees  fa  the  pbioe  of  the  trustee  or  trtutut  for  the  time  being,  or  the  executors  or  ad- 

trastees  so  dying,"  &c.    The  three  original  trustees  mioistrators  of  the  last  surviviaf  or  coatinviBg 

having  died,  the  husband  and  wife  appointed  four  trustee,  to  appoint  one  or  more  person  or  persons  to 

new  trustees  in  their  stead.    Held,  that  sueh  ap«  be  a  trustee  or  trustees,  in  the  room  of  the  trustee 

potetaieiit  was  invattd.  or  trustees  so  dying,  &c.,  and  thereupon  the  trust 

'b)  Sands  ▼.  Nugee  (8  Sim.  130),  5th  July,  1836,  estate  should  be  vested  in  the  new  trustee  or  kiutees. 


d 


^lote  Sir  L.  Shadwell.  In  this  case,  a  setUement  jointly  with  the  surviving  or  continuing  trustee  or 
was  in  the  Scotch  form,  and  certain  estates  were  tmsiees,  m  solely,  as  occasion  should  require.*' 
fihereby  vestedintwotrustoeB,^thpowerfertbeDttke  The  snrvifing  trustee  appointed  tee  trustees  in  the 
of  Boxbnrgh,  who  was  a  party  to  the  settlement,  to  room  of  the  deceased  trustee,  and  the  Vice-Chan- 
appoint  any  other  persons  be  thought  proper  to  be  cellor  expressed  his  opinion,  that  such  a  case  was 
trustees ;  and  it  was  directed  that  two  trustees  immediately  contemplated  by  the  proviso. 
Aould  be  a  quorum,  and  each  of  the  trustees  there-  {d)  1790,  befoce  Lord  Chancellor  Thnrlow.  In 
in  named,  or  to  be  named,  who  should  accept  the  this  case  the  administration  of  a  charity  under  an 
trust,  was  empowered  to  nominate  any  other  person  appointment  by  the  trustees,  and  a  plan  confirmed 
to  succeed  to  himself  in  the  trust  after  his  decease,  by  decree,  was  taken  from  the  parties  appointed, 
Oae  of  the  trustees  appointed  W  his  wiil  three  per*  they  being  subjeets  of  the  United  States  of  Asoei- 
sons  te  succeed  him,  one  only  of  whom  accepted  the  rica,  and  therefore  not  liable  to  the  control  of  the 
trusts.   The  Tiee-Chanoellor  held  Uiat  the  appoint-  Court. 
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tne  consideration^  that  if  the  Court  wer6  to  look  to  the  execution  of  the  trust,  it  would 
have  persons  hound  to  discharge  those  trusts  liahle  to  the  jurisdiction  of  the  Court.  As 
to  the  instrument  of  the  19th  of  Novemher,  1836,  which  had  heen  opened  simply  as  a 
mere  instrument  of  indemnity,  it  was  submitted  that  it  was  a  binding  contract  to  restore 
the  funds  to  the  jurisdiction  of  this  country-«-a  contract  of  which  the  infants  had  a 
right  to  avail  themselves  through  the  original  trustees,  and  by  virtue  of  which  they  had 
power  to  adopt  the  acts  of  parties  who  represented  themselves  as  trustees  for  them,  and 
who  could  not  be  heard  to  say  that  they  were  not  trustees. 

Leach,  for  Mr.  and  Mrs.  Warwick  and  their  infant  children,  stated  that  they  were 
willing  that  the  trust  funds  should  remain  on  their  present  investment  in  America. 

The  Vicb-Chancbllob. — ^The  first  question  is,  whether  at  the  time,  that  is,  imme* 
diately  before  the  time  when  the  agreement  (if  such  it  is  to  be  called)  of  the  19th 
November,  1836,  was  made,  Messrs.  Davis  were  under  any  liability,  as  having  beea 
trustees  of  the  marriage  settlement  of  Mr.  and  Mrs.  Warwick,  by  reason  of  acts,  in 
which  they  participated,  or  which  they  allowed.  That  in  truth  is  the  only  questioa 
that  was  opened  by  the  plaintiffis,  and  I  repeat,  1  did  not  conceive,  nor  could  1  have 
properly  conceived,  that  there  was  any  other  question  in  the  cause.  That  questioa 
depends,  first,  upon  the  point  whether  it  was  proper,  when  the  two  original  trustees 
retired,  to  appoint  three  trustees  instead  of  them.  Generally  it  is  true  that  there 
ought  to  be  an  adherence  to  the  original  number  of  trustees  where  new  trustees  are 
substituted.  It  is  a  rule  of  convenience  and  a  rule  generally  settled.  It  is  conformable 
to  the  presumable  intention  of  the  parties,  where  nothing  to  the  contrary  appears^ 
though  in  the  abstract  it  is  difficult  to  suggest  that  there  can  be  any  thing  likely  to 
produce  much  inconvenience  or  likely  to  be  very  wrong  in  appointing  three  trustees 
to  act  when  two  are  dead.  If,  however,  the  power  is  so  wcffded  as  to  authorize  an 
appointment  of  three  trustees  to  succeed  two,  of  oovrse  such  an  intenticm,  whea 
appearing,  must  have  effect  given  to  it ;  and  I  have  already  more  than  once  obaerved. 
that  it  appears  to  me,  that  upon  the  true  constniotion  of  this  power,  there  are  expres- 
sions in  it  which  cannot  properly  be  interpreted  consistently  with  the  notion,  that  the 
parties  did  not  properly  contempkte  or  foresee  that  there  should  be  an  appointment 
of  three  or  more  trustees  to  succeed  the  two*  I  have  oonsidered  the  matter  since  the 
case  was  before  me  yesterday,  and  I  remain  of  opinion,  that,  according  to  the  pro- 
position that  the  general  rule  is  such  as  I  have  stated,  this  instrument,  taking  the 
whole  of  it  togel£er,  and  as  it  ought  to  be  taken,  does  on  the  hce  of  it  exhibit  an 
intention  to  give  a  permissbn  that  there  should  or  might  be  appointed  three  trustees. 
I  think,  therefore,  no  liability  on  the  part  of  Messrs.  Davis  arises  on  that  ground, 
having  regard  to  the  particular  form  and  expression  of  this  instrument.  The  next 
objection  suggested  is  one  of  a  more  formidable  nature,  viz.  that  the  three  trustees 
substituted  were  American  citizens,  of  whom  one  only  was  or  is  resident  in  this 
country.  His  residence  in  this  country  must  be  taken  to  be  or  to  have  been  only  for 
a  temporary  purpose ;  and  without  deciding  the  question,  I  will  assume  that  in  general, 
where  there  is  a  settlement  made  in  England  upon  the  marriage  of  English  persons, 
though  extending  only  to  personal  property,  and  where  the  original  trustees  are  also 
EngUsh,  it  would  be  an  imprudent  and  improper  exercise  of  the  power  of  appointing 
new  trustees  to  appoint  foreigners,  or  even  to  appoint  English  persons  habitmdly  resi- 
dent  out  of  England.  1  assume  that,  without,  however,  deciding  it.  I  give  no  opinion 
upon  it,  except  for  the  passing  purpose  of  the  present  argument.  Assuming,  however. 
aU  that  to  be  so  in  general,  how  does  the  present  case  stand  ?  This  is  a  case  of  the 
settlement  of  mere  personalty — of  portions  of  the  British  funds  belonging  to  an  Eng- 
lish lady  who  marries  a  Virginian,  a  citizen  of  the  United  States,  resident  (I  must 
take  it  for  a  mere  temporary  purpose)  in  England,  and  without  any  change  of  domicile 
suggested  or  alleged  to  have  taken  place.  The  domicile  of  origin  must  be  taken  to 
have  been  Virginian,  and  the  domicile  of  origin,  as  we  know,  remains  until  it  is  shewn 
to  have  been  lost.  The  mere  fact  of  being  in  a  foreign  country  or  staying  in  a  foreign 
country  does  not,  without  more,  change  the  domicile  of  origin.  I  must  therefore  con-> 
aider  that,  in  the  present  case,  the  domicile  of  origin  was  Virginian,  and  has  continued 
so  throughout  the  life  of  this  gentleman  hitherto ;  and  of  course  his  domicile  being 
taken  to  have  been  Virginian,  the  instant  he  married,  by  the  very  fact  of  marriage,  the 
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domicQe  of  his  >vife  became  also  of  necessity  Virginian ;  and  this  settlement  being  thus 
made,  and  under  circumstances  under  ^hicb  it  must  be  considered  as  probable  and 
reasonable  that  the  wife  should  go  ^th  her  husband  to  settle  in  the  United  States, 
and  that  the  children  would  become  citizens  of  the  United  States,  we  find  in  the 
settlement  (which  is  in  all  respects  in  the  English  form)  a  provision  in  -the  clause 
authorizing  the  change  of  securities,  that  the  funds  should  be  invested  in  the  govern- 
ment fimds  c^  America.  The  word  is  "  America,"  not  even  confined  to  the  United 
States ;  an  expression  which,  in  its  largest  sense,  imports  the  whole  of  the  Continent 
of  America,  Northern  and  Southern,  as  I  suppose ;  but,  however,  the  word  is  not 
United  States,  but  "  America"  generally,  and  the  funds,  as  I  have  said,  are  authorized 
to  be  invested  in  government  funds  there,  or  in  real  securities  in  America,  or  in  the 
purchase  of  lands  in  America.  It  is  quite  plain,  therefore,  that,  according  to  the  inten* 
tkm  of  the  parties,  the  whole  of  the  property  might  be  withdrawn  from  the  jurisdic- 
lion  and  power  of  this  Court,  leaving  only  persons  answerable  for  it,  and  if  only 
perscma  were  answerable,  they  had  but  to  shew  that  they  had  parted  with  the  fund 
according  to  the  settlement,  by  placing  the  funds  within  a  foreign  jurisdiction,  and 
tiiey  would  then  be  exempt  from  all  censure — exempt  from  all  liability ;  the  Court 
would  have  done  with  them,  the  objects  of  the  settlement  would  have  been  fulfilled^ 
and  there  would  be  nothing  left  to  operate  upon,  because  the  persons  here  would 
liave  acted  rightly,  and  the  funds  would  have  been  in  a  foreign  country.  All  these 
events  must  have  been  contemplated  as  probable,  and  might  reasonably  and  properly 
have  occurred.  What  then  appears  ?  The  husband  and  wife  propose  to  return  to  Vir- 
ginia,—*to  do  that  which  was  reasonable  and  must  always  have  been  expected.  They 
desks  to  have  the  fimds  invested  on  security  according  to  the  terms  of  the  settlement. 
The  fiact  of  the  return  appears  on  the  materials  before  me,  and  I  see  nothing  to  induce 
me  to  form  any  other  conclusion  than  that  that  return  was  always  contemplated.  The 
xetnm  of  a  man  to  his  own  country  from  a  foreign  land  in  which  he  is  not  domiciled 
«ver  has  been  and  ever  must  be  contemplated  in  point  of  law,  as  long  as  the  system 
«f  law  exists,  and  that  is  the  state  of  things  here  existing.  The  two  trustees  resident 
in  this  country,  who  are  the  brothers-in-law  of  the  wife  or  connected  with  the  wife's 
family,  are  either  desirous  to  be  relieved  firom  the  trust  generally,  or  are  desirous  of 
fcrwarding  the  objects  of  the  husband  and  wife  in  having  American  trustees,  and 
enabling  die  property  to  be  administered  in  America ;  and,  therefore*  they  retire  from 
the  trust  and  appoint  three  Virginian  citizens,  relatives  of  the  husband--£ngli&h  m 
language,  as  I  suptpose  the  husband  was — ^English  in  origin,  as  the  husband  must  have 
been  taken  to  have  been,  and  in  all  respects  standing  on  the  same  footing  as  the 
husband  himself  did.  Now,  I  am  asked,  upon  such  a  settlement  containing  such 
daoses,  and  a  settlement  of  such  persona  under  sueh  circumstances,  to  say,  that  three 
respectable  Virginian  citizens,  Englbh  in  language  and  English  in  origin — that  is,  the 
same  in  language  and  in  origin  as  the  husband ;  to  say  that  this  was  of  necessity  an 
improper  i^pointment  of  trustees :  I  am  of  opinion  that,  whatever  may  be  the  general 
rale,  in  this  case  it  was  a  proper  and  justifiable  course ;  but,  when  I  make  the  observa^ 
tion,  it  is  impossible  to  say  that  doubts  and  difficulties  on  the  subject  might  not 
reasonably  have  suggested  themselves  to  any  counsel  or  to  any  adviser.  I  therefore 
do  not  at  all  wonder  that  the  learned  gentleman,  so  eminently  capable  of  giving  good 
advice,  to  whom  Messrs.  Davis  referred  on  this  occasion,  did  think  it  a  matter  to  be 
reasonably  guarded  against ;  I  do  not  at  all  wonder  that  he  should  have  recommended 
them  to  take  security  for  it,  as  they  did.  The  next  question  is,  as  to  the  safety  of  the 
lands,  and  it  appears  that  originally  there  was  an  irregularity,  not  ill-intended,  but  an 
inregularity,  because  the  funds  were  pl£iced  for  a  time  in  the  sole  custody  of  one  only 
of  the  trustees ;  that  again  was  the  act  of  Messrs.  Davis,  they  did  it  without  requir- 
ing any  indemnity ;  but  from  the  hands  of  that  single  trustee  the  funds  found  their 
way,  as  I  understand  it  to  be  proved,  in  the  names  of  the  three  new  trustees,  into  the 
government  securities  of  America ;  that  being  done,  as  I  apprehend,  Messrs.  Davis  were 
altogether  delivered  from  all  liability  and  all  risk  whatever  under  this  settlement.  But 
at  a  subsequent  period,  entirely  distinct,  when  years  had  passed  away,  this  difficulty 
was  suggested ;  the  question,  whether  the  power  of  appointing  new  trustees  had  been 
properly  exercised,  a  difficulty  which,  I  repeat;  I  do  not  at  all  wonder  should  present 
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atsejf  as  a  difficulty  to  the  mipda  of  the  adviaers  of  MeeaiB.  Davis ;  and  that  circnm* 
stance  produced  the  paper  which  those  who  have  conducted  thia  oase  have  treated  ai 
a  paper  of  more  indaxmity.  The  diffionlty  in  mj  coind  is,  whether,  consistently  with  ail 
that  I  have  stated,  this  paper  is  a  paper  of  mere  indemnity ;  whether  this  paper  is  or 
is  not  a  binding  contract,  of  which  the  infants  have  a  right  to  avail  themselves,  through 
Messrs.  Davis,  for  the  purpose  of  restoring  the  funds  to  the  jurisdiction  of  the  Engluh 
courts ;  and  upon  that  part  of  trhe  case,  and  upon  that  part  of  the  case  only,  I  wish  to 
hear  the  counsel  for  the  otiier  parties. 

On  a  subsequent  day,  Wiyram  and  R,  Palmer  were  heard  upon  the  point  suggested 
by  the  Court  with  regard  to  the  memorandum  of  the  19th  of  Novemba:,  1836. 

Swunston  and  Lee  argued  that  the  deposit  and  the  accompanying  memorandum  weic 
intended  by  Mr.  Warwick  as  a  settlement  for  his  family. 

The  following  were  the  cases  cited : — Jonet  v.  Asklmmham(a)  (4  East,  455)  ;  Fan^ 
iffeZ/ V.  Cokerib)  (2  Mer.  353)  ;  Longridgev.  Dorvilleic)  (5  B.  &  Aid.  117)  ;  SiMpUtom  r. 
StapiUon(d)  (1  Atk.  2)  ;  PMen  v.  Ready (e)  (2  Atk.  592) ;  Siephena  v.  Batemanif)  (1 
Bro.  Ch.  Ca.  22)  ;  Gordon  v,  Gordon  (g)  (3  Swanst.  400) ;  Flow^  v.  Martm(h)  (2  M. 
&  Cr.  459) ;  Melland  v.  Gray(i)  (2  Y.&C.  C.  C.  199)  ;  Pusey  v.  De9bowrk{k)  (3  P. 
Wms.  315),  and  ffarvey  v.  Cooke{l)  (4  Russ.  34)« 


(a)  Jcnes  v.  AtJAurtiham  (4  East,  455),  Jan. 
31st,  1804,  Queen's  Bench.  Where  the  plaintiff 
declared  that  A,  since  deceased,  ^^as  indebted  to 
-liiin  so  much,  and  that  after  Ins  death,  in  considera- 
tioB  of  the  previses,  and  that  he,  at  the  iastaoce  of 
the  defendant,  ivould  forbear  anil  give  day  of  pay- 
ment of  the  debt  (not  stating  to  whom  he  was  to 
forbear),  the  defendant  promised,  Sm:.  Held,  on 
demnrrer,  to  be  no  ccNnideratioa  for  the  promise ; 
for  a  promise  can  only  be  sustained  on  a  cousidera- 
tton  of  benefit  to  the  defendant,  or  of  detriment  to 
the  plaintiff.  And  unless  there  were  some  person 
vhom  the  ]daiatiff  could  have  sued  for  his  debt,  bis 
forbearance  was  no  detriment  to  him. 

(ft)  1726,  Farewell  V.  Coker  (2  Mer.  353),  before 
Lord  OkanceDor  King«  A  tenant  for  life,  with  re- 
mainder to  his  eon  in  tail,  with  remainder  to  him- 
self in  fee,  devised,  in  general  terms,  all  his  estate 
to  his  daughters.  The  surviving  daughter  executed 
JLgenend  release  to  her  brother,  the  tenant  in  taU,  in 
words  snfBcieotly  ample  to  pass  the  reversion  in 
fee.  A  bill  was  filed  by  her  to  set  aside  the  release, 
upon  the  ground  that  it  was  meant  only  for  a  psrti- 
cslar  purpose.  Lord  Chancellor  King  at  first  de- 
cided ia  favour  of  the  plaintiff,  aad  afterwards,  on  a 
rehearing,  directed  issues  to  try,  first,  whether,  at 
the  time  of  the  release,  the  daughter  knew  or  was 
-«f  prised  of  her  title  under  the  will  to  the  reversion  ; 
and  secondly,  whether  she  intended  by  the  release 
to  pass  the  reversion.  This  decree  was,  on  appeal 
to  the  House  of  Lords,  affirmed. 

(e)  Langridfff  t.  DortilU  (5  B  &  Aid,  117).  The 
abandoniog  a  suit  instituted  to  try  a  question,  ia 
respect  of  which  the  law  is  doubtful,  is  a  good  con- 
'sideration  for  a  promise  to  pay  a  stipulated  sum. 

(d)  Stapiitcn  v.  StapOtM  (I  Atk.  3),  August  2, 
1739,  before  Lord  Chancellor  Hardwicke.  «*Wher. 
ever  a  court  of  law  or  equity  find  that  the  general  and 
substantial  intent  of  the  parties  -was  that  the  estate 
shonid  pass,  they  will  eonstnie  deeds  in  support  of  tlurt 
intention  different  from  the  formal  nature  of  those 
deeds  themselves ;  as.  a  feoffment,  to  serve  the  in- 

.  tention  of  die  parties,  shall  opetate  as  a  covenant 
to  stand  seised.'*    See  p.  8  of  the  report. 

(e)  Pulleny.  Ready  (2  Atk.  592),  Jan,  8,  1743, 
before  Lord  Chancellor  Hardwicke.  A/teran  agree- 
ment has  entirely  settled  all  dispute  between  parties 
«Bd  their  tevfiral  rights,  the  hands  of  the  Court  arc 
so  tied  up,  that  they  will  not  enter  into  a  question 
which  might  have  been  stated,  had  there  been  no 
•uch  agreement. 

(/)  1778,  SUphem  v.  Batman  (1  Bro.  Ch.  Cs. 


23),  htftm  Lord  GhanceMor  Thttilow.  A  deed  ea- 
tered  into  by  parties  apprized  of  their  rights,  ia 
order  to  put  an  end  to  a  suit,  although  upon  in- 
adequate consideration,  shaU  not  be  set  aside. 

(jT)  i«l7,  18,  19i»  OwdoH  V.  GordsA  (3  SwaasL 
400),  before  Lord  ChanoeUor  Eldon.  An  agrc^ 
ment  between  two  brothers,  the  younger  of  whosa 
disputed  the  legitimacy  of  tlie' elder,  for  a  diviafon 
of  the  family  estates,  rescinded  after  a  lapse  of  aiae* 
teen  years ;  the  legitimacy  of  the  elder  being  estab-' 
lished  on  the  trial  of  an  issue  directed,  aad  the 
younger  brother  having  been  apprized  at  the  time 
•of  the  agreement  of  a  private  oersmony  of  maniage 
which  had  passed  between  their  narents,  and  not 
having  communicated  that  fact  to  the  elder,  and  not 
possessing  a  legal  power,  on  the  supposition  of  the 
elder  brothsr's  iUegitimaoy,  to  seeore  to  him  tte 
benefits  stipulated  in  the  agreement. 

(ft)  1837,  Flower  v.  Marten  (2  M.  &  Cr.  459), 
before  Lord  Chancellor  Oottenham.  A  bond  for  a 
sum  of  money  was  ordered  to  be  given  up  to  hs 
cancelled,  it  appearing  upon  the  evidence,  that  the 
bond  was  not  intended  to  operate  as  a  security  Tot 
money  at  all  events,  but  was  given  for  a  eoUa^ 
teral  purpose,  whinh  bad  been  f«By  satisfied ;  aad# 
if  that  were  doubtful,  that  the  obligee^s  subsequent 
conduct  and  mode  of  dealing  with  l!he  bond  during^ 
the  ^dk  Of  his  life  amounted  in  equity  to  a  i«<^ 
lease  of  the  debt. 

(x^  Melland  v.  Gray  (2  Y.  &  C.  C.  C.  199),  Feb,. 
23r(f,  1843,  before  Vfce-Chanccllor  K.  Bruee.  A: 
bond  and  mortgage,  "wiiieh  were  given  by  a  son  fA 
his  father,  held,  under  the  ctrcumstanees,  to  be  • 
running  security  for  advances  actually  made,  an4 
not  a  security  for  the  eacact  amount  expressed  in  tlie 
histmments. 

{k)  Pwey  V.  Desboutrie  (3  P.  Wms.  315),  Tihm 
Term,  1734,  before  Lord  Chancellor  Talbot.  A. 
ft-eeman  of  the  city  of  London  left  by  will  to  faltf 
daughter  I0,000<.,  upon  condition  that  she  shoMltf 
release  her  orphanage  part.  This  release  she  ao-^ 
cordingly  executed,  and  though  she  was  told  that 
she  might  elect  to  take  which  she  pleased,  shewait 
not  aware  that  she  had  aright,  in  the  first  place,  ta 
inquire  into  the  value  of  her  orphanage  ^ait,  befora 
she  made  her  election.  This  is  so  material,  that  i^ 
might  avoid  the  release. 

(0  Harvey  v.  Cooke  (4  Bnss.  M), .  1827,  ^htitmm 
Sir  J.  Lea«:h,  M.  R.  A  transaction  cannot  be  eoa« 
sidered  as  a  family  arrangement,  where  the  doubW 
existing,  as  to  the  rights  aDeged  to  be  tx>mpromi9ed^' 
are  nqt  pccsentedte  the  aindpC  the  pMty  iiMiue^to4< 
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Anffust  3. 
The  Vigi-Ckavcxllob. — ^I  need  not  repeat  tide  reasons  already  stated  by  me  for  the 
opimon  which  I  hare  before  expreased,  and  still  entertain.  The  three  new  trustees 
were  properly  and  well  appointed,  in  tiie  place  of  the  two  original  trustees,  Messrs, 
Daifis.  It  is  not  to  be  denied,  and  is,  I  think,  sofficiently  proved,  that  the  whole  of  the 
dear  produce  of  the  sale,  made  ef  the  original  tmst  fund  at  the  current  market  prioe 
aflier  the  appointment,  was  invested  in  the  government  funds  of  the  United  States  of 
America,  in  the  names  of  the  IJiree  new  trustees.  As  all  this  took  place  with  the  con* 
sent,  in  writing,  of  the  husband  and  wifie,--*€»,  whether  the  mode  adopted  of  transmit- 
ting the  produce  of  the  sale  of  the  "English  stock  to  America  was  or  was  not  perfectly 
accurate,  it  did  in  fact  arrive  there,  and  was  invested  in  the  manner  just  mentioned,  and 
as  the  investment  took  place  before  the  year  1836,  I  conceive  that,  whatever  was  ^e 
situation  or  condition  of  the  trust  property  in  1836,  whether  the  three  new  trustees, 
after  the  original  American  investment  had  taken  place  in  their  names,  did  or  not  com- 
mit any  breach  of  trust,  neither  of  the  two  original  trustees  was,  when  they  obtained 
the  deposit  and  agreement  of  November,  1836,  under  any  liability  whatever  in  respect 
of  the  marriage  settlement  or  its  trusts,  or  the  appointment  of  new  trustees,  or  the 
mode  in  which  the  trast  funds  had  been  dealt  with.  Neither  of  them,  therefore,  I  con- 
ceive, had,  when  they  obtained  the  deposit  and  agreement,  any  right  of  suit  whatever 
against  the  new  trustees  and  the  kusblmd  ajkl  wife,  or  either  of  them  ;  of  course,  there 
was  no  such  right  as  against  the  house  of  Warwick  and  Claggett.  Taking  these  things 
to  be  so,  ought  the  Court  to  give  validity  and  effect  to  the  deposit  and  agreement,  by  ap- 
propriating the  exchequer  bills,  which  represent  the  property  deposited,  to  the  purposes 
of  tiie  marriage  settlement,  or  by  withholding  those  bills  from  the  plaintiffs,  who  have 
the  rights  of  the  husband  and  the  house  of  Warwick  and  Claggett,  imtil  the  trust  pro- 
perty shall  be  replaced  in  the  English  funds,  or  ought  the  Court  to  allow  the  plaintiffs 
(bo  receive  and  apply  the  exch^uer  bills  as  part  of  the  estate  of  Mr.  Warwick,  the  hus- 
hand,  or  of  his  house  of  Warwick  and  Claggett  ?  This  is  the  one  remaining  questioxv 
I  have  considered  it,  and,  in  doing  so,  have  felt  myself  bound  to  bear  in  mind,  that  were 
the  trust  property  replaced  in  the  English  funds,  the  right  to  make  the  American  in- 
vestment under  the  marriage  settlement  would  still  remain,  and  that  Mrs.  Warwick 
i|>pcov6s.af  the  present  investment  in  America^  disapproves  of  the  claim  now  made  by 
the  survivor  of  the  two  original  trustees  and  the  representatives  of  the  late  Mr.  Davis» 
and  supports  the  case  of  the  plaintiffs,  as  do  her  husband,  and  one,  at  least,  of  the  new 
trustees.  If  it  were  now  clear  that  the  present  investment  (the  mortgage  in  Virginia) 
was  one  authorized  by  the  terms  of  the  settlement,  and  in  conformity  with  its  trusts,  as 
those  terms  and  trusts  are  understood  in  this  court,  I  should  feel  no  difficulty.  But 
l^at  point  is  not  on  the  evidence  clear  to  my  mind,  though  I  may  observe,  in  passing, 
tint  I  am  not  satisfied  of  the  contrary,  and  that  I  think  the  substantial  safety  of  the 
Security  highly  probable.  Whether,  however,  this  mortgage  is  or  is  not  an  un- 
Unthorized  security,  or  is  or  is  not  an  insufficient  security,  I  am,  on  consideration,  of 
opinion,  that  the  plaintiffs,  as  the  assignees  of  Warwick,  the  husband,  and  of  the  house 
bf  Warwick  and  Claggett,  are  entitled  to  have  the  exchequer  bills  delivered  to  them. 
It  is,  I  think,  on  reflection,  a  necessary  consequence  of  holding,  as  I  do,  that,  before  the 
year  1 836,  Messrs.  Davis,  and  each  of  them,  had  ceased  to  be  under  any  liability  in 
teepect  of  the  trusteeship,— had  ceased  to  have  any  connection  or  concern  witii  it. — 
had  no  right  to  make  the  demand  which  produced  the  deposit  and  agreement  of 
November,  1836.  I  do  not  think  that  the  positicm  of  the  parties  to  that  transaction,  in 
fespect  of  the  matters  in  question,  was  correctly  understood  by  either  of  them.  I  do 
pot  think  that  the  manner  in  which  the  rights  and  interests  of  Mrs.  Warwick  and  her 
children  and  the  new  trustees  might  interfere  with  the  transaction,  or  bear  upon  it,  was 
Auly  or  accurately  considered  ;  nor  do  I  think  it  inconsistent  with  authority  or  prin- 
eipfc  to  say,  that  there  was  not  a  valuable  consideration  for  the  deposit  or  the  agree- 
ment. 1  have  since  the  argument  referred  to  the  cases  mentioned  at  the  bar,  and  to 
ether  authorities,  old  and  new ;  nor  do  I  forget  that  the  English  stock  was  transferred 
into  the  name  of  Mr.  Abraham  Warwick  alone,  or  that  its  produce  was  remitted  t6 
America  in  the  msmner^whieb  aj»petfred,  6r  tltat^he  transaction  of  1836  did  not  rest  in 
mere  contract,  but  tlM(li4Mdi)mdt,v«^|Batntt^Jnfelde;/that         goods  represented  by 
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the  exchequer  bills  were  actually  in  the  possession  of  Messrs.  Davis ;  that  they  (the 
survivor,  I  mean,  and  the  personal  representative  of  the  other  of  them)  are  defendants 
here,  not  phdntiffB  ;  that  this  is  a  suit  in  equity,  not  an  action ;  ihat  they  have  beeu 
heard  in  supports  of  what  they  consider  the  in&nts'  rights  and  interests,  as  well  as  their 
own,  and  that  the  view  of  the  infants'  interests  and  their  rights,  if  any,  in  this  cause, 
which  has  been  taken  by  the  guardian  ad-litem  and  counsel  for  the  infants,  does  not  bind, 
of  course,  or  take  away  their  power  of  judging  for  themselves,  so  IIeu:  as  thi^  rules  of  practice 
permit.  Bearing  all  this  in  mind,  I  am  still  of  opinion  that  justice  and  equity,  under  t!^ 
circumstances  of  this  case,  require,  as  i  have  said,  that  tiie  exchequer  bUls  be  given  up 
to  the  plaintilfo;  and  so  I  decree.  The  plaintifFs  have,  I  understand,  made  some 
arrangement  between  themselves  as  to  the  costs,  which  I  have  no  inclinatbn  to 
disturb. 


THE  LORD  CHANCELLOR'S  COURT, 

December  9  y  1844. 
Sanuon  v.  Hoopbb,  («) 

Mttrtgagor  and  mortgagee — Redempiion  $uii — Mortgagee  in  ponessionSvidinu-^Account-^  , 
Repairs — Improvements — Watte — Com — JRtferenee, 

A  mortgagee  in  possession  is  not  entitled,  without  the  consent  of  the  mortgagor  ^  frjironarrf  or  implied^ 
/d  puil  down  iuildings  qf  one  sort,  and  erect  upon  the  site  thereof  other  buildings  of  a  different  hind; 
and  if  the  efeet  of  the  ishoie  tf  the  alterations  taken  together  has  been  to  diminish  the  vahe 
qfthe  property,  the  mortgagor  will  be  held  liable  for  the  amount  of  such  dhmnuiion  m  palue* 

Where  the  mortgagee  in  possession  claims  to  charge  against  the  mortgagor  large  aums  laid  out  in 
alterations  and  lasting  improvements,  but  which  had  been  done  without  the  mortgagor's  consenti 
and  thereby  renders  it  necessary  for  such  mortgagor  to  institute  a  suit  for  redemption,  the  mart* 
gagee  will  be  held  liable  to  the  costs  of  the  suit. 

Where  a  mortgageCt  against  whom  a  bill  for  redemption  haebeen  filed,  elaime,  by  hie  answer,  to  ehargs 
the  mortgaged  estate  with  sums  laid  out  by  him  in  repairs,  alterations,  and  lasting  improoemeniSt  M 

'  adducesno  evidence  in  support  of  such  allegations  of  his  answer,  and  the  plainti/^,  the  mortgagor, 
has  given  evidence  that  by  such  alterations  the  property  has  been  diminished  in  value,  the  mortgagee 

{    will  not  be  entitled  to  any  reference  to  the  Master  to  inquire  what  he  has  so  expanded* 

f'liHIS  was  an  appeal  from  the  decree  of  the  Master  of  the  Bolls. 
JL  The  bill  was  filed  by  the  mortgagor  against  the  mortgagee  in  possession*  for 
the  redemption  of  the  mortgaged  premises^  and  the  defendant  complained  that  the 
decree  made  by  the  Master  of  &e  Rolls  did  not  contain  the  directions  usual  on  taking 
«n  acoount  of  what  is  due  upon  a  mortgage,  and  to  which  the  defendant  in  this  case 
claimed  to  be  entitled. 

By  a  mortgage,  dated  2Sth  of  August,  1830,  a  public«house«  land,  and  cottages,  at 
Eaton  Bray,  were  mortgaged  by  the  plaintiff  to  the  defendant,  who  is  a  solicitor,  as 
security  for  300/.  and  interest;  and,  in  1836,  the  plaintiff  executed  a  further  charge 
upon  the  same  property  for  140/.,  a  great  part  of  which  was  due  to  the  defendant  on  a 
bill  of  costs,  as  the  attorney  of  the  plaintiff.  In  1838,  some  interest  being  in  arrear, 
Hooper,  the  defendant,  commenced  an  action  of  ejectment,  and  thereby  recovered  pos- 
session of  the  mortgaged  premises.  After  the  defendant  had  taken  possession,  he 
pulled  down  two  cottages,  part  of  the  mortgaged  premises,  disposed  of  the  materials* 
and  erected  a  stable  upon  the  site ;  he  also  made  some  other  alterations  in  the  premise^ 
In  1839,  the  plaintiff  desired  to  pay  off  the  mortgage,  when  the  defendant  daimed 
the  sum  of  882/.,  as  the  amount  due  to  him  for  principal,  interests,  and  costs,  and 
also  for  repairs  and  permanent  improvements,  lliis  sum  the  plaintiff  refused  to  pay» 
but  gave  six  months'  notice  of  his  intention  to  redeem ;  and  on  the  18th  of  Jom^ 
1840,  the  present  suit  was  instituted.  No  evidence  was  offered  by  the  defendant  hi 
support  of  his  claim  for  repairs  and  improvements  ;  but  the  plaintiff  adduced  the  evi- 
(a)  Reported  by  R.  G*  Wi&roBDi  Eaq«t  \ 
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dence  of  several  surveyors,  who  deposed  that  the  property  was  deteriorated  by  the 
alterations  made  by  the  defendant,  and  that  the  yearly  value  of  the  whole  was  less  th^n 
when  the  defendant  obtained  possession.  The  tenants  of  the  cottages  also  deposed 
that  they  would  have  continued  to  occupy  them  at  the  same  rents  they  had  before  paid 
had  not  the  defendant  compelled  them  to  quit. 

On  the  other  hand»  the  defendant,  by  his  answer,  stated  that  the  cottages  were  in  a 
ruinous  condition  and  totally  unfit  for  habitation ;  and  that  he  had,  with  the  privity  of 
the  plaintiff,  expended  a  large  sum  of  money  in  repairs  and  lasting  improvements. 
The  Master  of  the  Rolls  held  tliat  the  mortgagee  was  liable  for  the  damages  occa- 
sioned by  pulling  down  the  cottages,  and  that,  as  he  had  adduced  no  proof  of  expen* 
diture  in  lasting  repairs  and  substantial  improvements,  he  was  not  entitled  to  any 
inquiry  upon  the  subject.  It  was  likewise  held  that  the  mortgagee  had  no  right  so 
to  increase  the  value  of  the  property  by  improvements  as  to  cripple  the  mortgagor's 
power  of  redemption. (a) 

Against  that  decree  the  defendant  apperied. 

Romilly  and  Stevens,  for  the  appellants. — ^They  contended  that,  according  to  the 
practice,  no  evidence  as  to  the  repairs  was  necessary  to  be  given  by  the  defendant ;  a 
mortgagee  was  entitled  as  of  course  to  an  inquiry  as  to  the  repairs  and  lasting  improve* 
ments  he  had  done.  The  contrary  rule  would  be  detrimental  to  mortgagors,  because  in 
all  redemption  suits  the  mortgagees  would  be  compelled  to  increase  the  costs  by  going  into 
evidence  with  regard  to  repairs  and  improvements.  It  was  admitted,  on  the  authority 
of  Wragg  v.  Denham  (2  Younge  &  Col.  Exch.  117),  (ft)  that  so  much  of  the 
mortgagee's  debt  as  consisted  of  a  professional  bill  must  be  taxed ;  but  the  decree 
was  wrong  in  declaring  the  mortgagor  not  to  be  liable  for  lastipg  improvements,  and  in 
refusing  him  his  costs.     Then  no  inquiry  had  been  granted  even  as  to  repairs. 

The  LORD  CHANCELLOR.— The  registrar  says  the  direction  to  the  Master  to 
Snake  just  allowances  would  cover  ordinary  mortgagee's  repairs.    Where  do  you  draw 

(a)  The  foHowing  passage  from  the  judgment  of 
Ihe  Master  of  the  Rolls  (March  15,  1843)  sUtes 
the  general  prindpkt  upon  which  this  Court  acts, 
with  reference  to  improTements  by  the  mortgagee  :— 
"  The  next  qnestion  is,  whether  the  plaintiflr  is  en* 
titled  to  any  thing  for  the  improTements,  which  he 
alleges  to  have  been  made.  With  respect  to  what 
m  mortgagee  in  possession  may  do  with  the  mort- 
gaged property,  several  cases  have  occurred  at  dif- 
ferent times,  shewing  what  he  ought,  and  to  some 
considerable  extent,  what  he  ought  not,  to  do.  Such 
repairs  as  are  necessary  for  the  support  of  the  pro- 
party,  he  wiU  be  allowed  for.  He  will  not  onlv  be 
allowed  for  repairs,  but  he  will  be  also  allowed  for 
doing  that  which  is  essential  for  the  protection  of 
the  title  of  the  mortgagor.  Further,  if  he  has  got 
the  consent  of  the  mortgagor,  or  has  given  him 
notice  in  which  he  acquiesces,  then  he  may  be  al- 
lowed for  sums  of  money,  which  are  laid  out  in 
increasiDg  the  value  of  the  property ;  but  he  has  no 
dght  to  lay  out  money  in  what  he  calls  increasing 
the  value  of  the  property,  which  may  be  done  in 
«nch  a  way  as  to  make  it  utterly  impossible  for  the 
mortgagor,  with  bos  means,  ever  to  redeem.  This 
is  what  has  been  termed  improving  a  mortgagor 
out  of  bis  estate,  an  expression  which  has  been 
lised  both  in  this  argument  and  on  former  occasions. 
tnie  mortgagee  has  not  a  right  to  make  it  more  ex- 
pensive for  the  mortgagor  to  redeem,  than  may  be 
required  for  the  purpose  of  keeping  the  property  in 
a  proper  state  of  repair,  and  fbr  protecting  the  title 
to  the  property.*' 

"  Now,  in  this  caaci  it  has  also  to  be  considered^ 
whether  it  is  a  matter  of  course  to  direct  an  inquiry 
whether  any  money  has  been  laid  out  in  lasting  im- 
yeovemeaits.  Manyauchinquirles  have  been  directed 
where  the  Iset  of  any  money  having  been  laid  out 
has  been  proved,  and  brought  to  the  attention  of 
the  Court.  I  quite  agree  with  the  argument  that 
haa  been  used  on  this  occasion,  that  it  was  not  ne- 


cessary for  the  defendant  to  prove  the  items  of  i 
of  money  laid  out  in  the  permanent  improvements 
alleged  to  have  been  made ;  but  in  this  case,  there 
is,  as  to  that,  a  total  absence  of  all  evidence  what- 
ever. There  is  evideooe,  on  the  part  of  the  plaintiff, 
to  shew  that  what  was  done  deteriorated  the  pro- 
perty, and  there  is  not  one  word  in  evidence,  on  the 
part  of  the  defendant,  in  support  of  his  ^legation, 
that  he  has  laid  out  any  money  for  lasting  improve- 
ments, or  that  any  thing  he  did  was  done  with  the 
privity,  consent,  or  knowledge  of  the  plaintifF.  In 
the  absence  of  all  proof,  it  is  not  at  all  within  my 
authority  to  direct  an  inquiry  to  enable  him  to  sop- 
ply  that  in  the  Master's  office  which  he  has  already 
had  an  opportunity  of  doing.  He  may  have  done 
something  towards  the  Improvement  of  the  estate  ; 
and  if  be  had  entered  into  any  general  proof  without 
going  into  the  items,  it  is  very  probable  that  the 
proof  might  have  been  such  as  would  have  induced 
the  Court  to  direct  inquiry  upon  the  subject ;  but 
there  is  no  such  proof  brought  forward." — 6  Beav. 
248,  249. 

(6)  Wragg  v.  Dmham  (1  You.  &  Col.  Ex.  Rep.  * 
117)»  May,  1836,  before  Baron  Alderson.— On  a 
bill  for  redemption  of  mortgaged  property  in  the 
possession  of  the  mortgagee,  the  latter  will  be  made 
to  account  for  all  loss  and  damage  occasioned  by 
his  gross  negligence,  in  respect  of  bad  cultivatioa 
and  non-repair  of  the  mortgaged  premises. 

Where  an  attorney  had  taken  a  mortgage  from 
his  client  for  his  bill  of  costs  in  preparing  that  and 
another  mortgage,  and  the  client,  before  the  at- 
torney's mortage  was  executed,  assented  to  tho 
bill ;  but  afterwards,  on  comine  to  redeem,  ques- 
tioned its  accuracy  :  the  Court  mrected  the  Master 
to  examine  the  biH  with  a  view  to  ascertain  tho 
reasonableness  of  the  charges,  vrithont  entering 
into  evidence  as  to  whether  the  business  charged  for 
had  been  actually  done. 
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a  line  in  what  you  would  call  lasting  improvements  ?  Suppose  the  mortgagee  should 
build  an  additional 'room  ? 

RamUly. — ^The  allegation  in  the  answer  that  repairs  and  improvements  have  been 
done  is  sufficient  to  entitle  the  mortgagee  to  an  inquiry.  A  general  allegation  of 
having  made  improvement  is  enough.  The  Master  of  the  Rolls  said  he  should  direct 
no  inquiry  as  to  lasting  improvements  by  the  defendant,  but  that  the  plaintiff  was 
entitled  to  an  inquiry  as  to  the  loss  sustained  in  consequence  of  pulling  down  the  cot* 
tages.  The  defendant  did  not  object  to  that,  but  he  complained  that  because  there 
had  been  no  evidence  offered  in  support  of  his  allegation  that  he  had  laid  out  money 
in  lasting  improvements,  the  Master  of  the  Rolls  should  have  refusedr  an  inquiry  on 
that  part  of  the  subject.  Such  evidence,  if  given  in  the  cause,  is  never  conclusive,  but 
must  always  be  gone  into  again  before  the  Master.  This  would  increase  the  mort- 
gagee's costs,  which  being  ultimately  to  be  paid  by  the  mortgagor,  would  injure  him. 
The  practice  not  to  go  into  such  evidence  was  universal.  Miller  v.  Beaty  (Seton's 
Decrees,  153)  (a)  ;  Yates  v.  Hambly  (ibid.  S.  C.  2  Atkyns,  360)  (5)  ;  Knowles  v. 
Chapman  (Seton,  151);  Quarrell  v.  Beckford  (14  Ves.  177,  S.  C.  1  Mad.  273)  (c)  ; 
Webb  V.  Rorke  (2  Sch.  &  Lefr.  676)  (rf) ;  Martin  v.  Whichelo  (Cr.  &  Ph.  25 7). (e) 

Russell  and  Chandless,  for  the  respondent. — The  witnesses  examined  prove  that  such 
an  outlay  as  that  made  by  the  defendant  was  not  required ;  that  30/.  or  40/.  would 
have  put  the  whole  of  the  buildings  into  a  complete  state  of  repair.  The  cottages  let 
for  10/.  a  year,  and  the  surveyors  state  that  the  stable  erected  in  their  place  would  not 
let  for  more  than  6/. ;  and  that  10/.  would  have  completely  repaired  the  cottages. 
The  outlay  required  by  the  mortgagee  to  be  repaid  to  him  was  enormous,  and  although 
he  alleged  that  such  outlay  had  increased  the  value  of  the  property,  the  surveyors* 
evidence  proves  that  the  value  had  been  diminished  by  the  alterations.  On  the 
15th  of  August,  1839,  a  formal  notice  was  given  to  the  mortgagee  that  the  mort- 
gagor would  not  pay  for  the  alterations.  The  mortgagee  having  made  it  impossible  to 
redeem  without  a  suit  by  his  extravagant  alterations,  he  ought  to  be  made  hable  to  the 
costs. 

The  LORD  CHANCELLOR.— If  the  mortgagee  pulls  down  two  cottages,  the 
value  of  the  property  may  be  decreased ;  but  if  he  puts  up  something  else  on  the  site» 
ought  he  not  to  have  an  allowance  for  that  which  has  been  put  up  ? 

Russell. — That  was  a  distinct  question  in  the  cause,  and  the  defendant  did  not 
think  fit  to  go  into  evidence  in  support  of  the  allegation  of  his  answer.  A  mortgagee 
is  not  entitled  to  charge  for  capricious  improvements ;  but  whether  these  improve- 
ments  are  proper  or  not,  nothing  of  the  sort  appears  in  evidence.  The  Court  must 
ascertain  that  it  is  a  reasonable  case  of  an  inquiry. 

(a)  MiUer  v.  Beaty  (Seaton  on  Decrees,  153).  (c)  Qtuarell  y.  Beekford  (1  Mad.  269;  14  Yea. 
Directioa  for  allowance  for  improvements. — In  the     177).— Mortgagee  in  possession  holding  over, ;  ' 


taking  of  which  account  the  said  Master  is  to  make  payment  of  his  principal  and  interest,  charged  with 

onto  all  parties  all  just  allowances ;  and  is  also  to  the  balance  and  interest. 

make  unto  the  said  defendant  an  allowance  for  any         (d)  Webb  t.  Rorke  (3  Seh.  &  Lef.  676).    Feb* 

lasting  improvement ;  and  what  shall  be  found  due  ruary,  1806,  before  Lord  Redesdale,  Chancellor  of 

on  the  said  account  of  rents  and  profits  is  to  be  Ixelaad.— A  lease  for  999  years,  made  by  the  moit- 

deducted  out  of  what  shall  be  found  due  for  prin*  gagor  to  mortgagee,  set  aside :  the  policy  of  the 

cipal,  interest,  and  costs,  as  aforesaid.  Uiw,  upon  which  the  statutes  of  usury  are  founded, 

I      (d)    Yates  v.  Hambly  (Seton  on  Decrees,  153 ;  not  permitting  such  a  transaction  between  perMWi 

2  Atk.  360) .    Direction  for  allowance  of  repairs. —  standing  in  the  relation  of  mortgagor  and  mortgagea. 

And  what  shall  be  coming  on  account  of  the  said  And  this,  semble,  although  the  lease  was  made  at  ft 

rents  and  profits  is  to  be  applied,  in  the  first  place,  fair  value. 

in  payment  of  the  interest,  and  then  in  sinking  the         (e)  Mariin  v.  Whiektlo  (1  Cr.  &  Ph,  257).— The 

principal ;  and  the  said  Master  is  to  make  annual  plaintiff  in  a  creditor's  suit  having  taken  the  bfll 

rests.    And  in  taking  the  said  account,  the  said  pro  confesso  against  one  of  the  defendants,  who  ww 

Master  is  to  make  all  just  allowances,  and  parti-  the  executor,  adduced  no  evidence  of  his  debt  at 

cularly  for  repairs  and  lasting  improvements  made  against  the  other  defendants,  who  were  the  deviseoi 


by  them,  or  any  under  whom  they  claim,  on  the  of  the  testator's  real  estate,  and  who  did  not  i 

said  two  houses,  or  either  of  them.    And  in  case  the  debt,  except  an  examined  oopy  of  the  judgment 

what  shall  appear  to  be  so  laid  out  for  lasting  im-  which  the  plaintiff  had  recovered  foritatlawagalaat 

provements  shall  not  be  satisfied  by  the  rents  and  tl^  executor.    The  Court,  under  the  circunstaneesi 

profits  before  received,  the  same  is  to  be  added  to  refused  leave  to  supply  the  defect  in  the  evidenoe  afc 

the  principal  money  due  on  the  said  mortgage,  and  the  hearing,  and  dismissed  the  biU  as  against  ttie 

carry  interest,  until  the  same  shall  have  been  satis*  devisees,  with  costs, 
fied  by  subsequent  rents  and  profits. 
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The  LORD  CHANCELLOR. — Reptur  means  amendment;  is  it  necessary  to  give 
evidence  of  repairs  ? 

Russell. — ^The  answer  nowhere  suggests  that  he  has  done  necessary  repairs. 

The  LORD  CHANCELLOR.— The  defendant  is  not  charged  with  dilapidations  for 
puning  down  cottages,  therefore  he  cannot  have  an  allowance  for  putting  up  the  stable 
he  has  substituted.  Such  an  alteration  is  not  incidental  to  his  character  of  mortgagee. 
If  the  mortgagee  goes  beyond  necessary  repairs,  he  must  make  a  special  case. 

Romilly,  in  reply. 

The  LORD  CHANCELLOR. — If  a  mortgagee,  under  the  name  of  repairing  the 
property,  pulls  down  part,  and  builds  something  different  from  that  which  he  has  pulled 
down,  and  has  altogether  made  the  property  less  valuable,  is  he  to  be  allowed  to  go  in  to 
prove  for  such  repairs  ?  If  buildings  are  in  decay,  he  may  pull  them  down  and  build 
Others  of  the  same  nature.  Here  the  Master  of  the  Rolls  thought  the  benefit  derived 
from  the  rebuilding  of  the  stable  not  equivalent  to  the  damages  done  by  pulling  down 
the  cottages.  It  appears  to  me  that,  according  to  the  evidence,  there  is  a  diminution 
in  the  value  of  the  property.  Then  if  a  mortgagee  does  a  wrongful  act,  is  he  not  to 
be  liable  for  the  wrongful  act,  without  being  entitled  to  any  allowance  in  respect  of 
that  act.  If  you  have  pulled  down  cottages,  which  is  a  wrongful  act,  can  you  have  an 
allowance  for  putting  up  a  stable  instead  ? 

Romilly. — ^The  mortgagee  ought  not  to  be  charged  with  the  annual  value  of  that 
which  has  been  pulled  down,  and  not  allowed  the  annual  value  of  that  which  he  has 
put  up. 

The  LORD  CHANCELLOR.— He  should  have  been  charged  with  the  injury  done  to 
the  fee.  He  has  laid  out  a  certain  sum,  in  substituting  new  buildings  for  old  ones  pulled 
down,  and  in  what  he  calls  substantial  repairs  and  improvements,  but  the  property 
now  lets  at  a  less  rent,  and,  according  to  the  evidence,  is  diminished  in  value ;  can  the 
mortgagee,  upon '  a  simple  allegation  in  his  answer,  that  he  has  laid  out  money  in 
such  lawful  repairs  and  improvements,  claim  a  reference  to  inquire  what  has  been  so  laid 
out? 

Romilly  referred  to  the  evidence  of  the  different  witnesses  to  shew  the  discrepancies 
between  their  statements  as  to  the  value  of  the  property. 

The  LORD  CHANCELLOR. — Can  it  go  to  the  Master  when  the  question  was  put 
in  issue  and  decided  by  the  judge  ?  The  mortgagee  has  offered  no  evidence  on  the 
issue  that  the  property  has  been  diminished  in  value.  That  question  has  been  tried, 
and  the  Court  has  decided  it.  The  mortgagee  wants  to  detach  the  two  points,  but  they 
must  be  taken  together.  Putting  the  repairs  on  the  one  side,  and  the  damages  on  the 
other,  what  the  mortgagee  has  done  has  rendered  the  property  of  less  value.  This  has 
been  occasioned  by  his  acts.  Is  he  to  be  allowed  for  the  money  expended  if  the  effect 
of  his  expenditure  has  been  to  diminish  the  value  of  the  property  ?  He  is  charged  with 
the  rent  he  has  annihilated  for  only  six  years,  but  he  is  not  charged  with  the  perma* 
nently  diminished  value  of  the  property. 

Judffment.'^Dec.  21,  1844. 
The  LORD  CHANCELLOR.— This  is  a  bill  filed  by  the  mortgagor  for  the  re- 
demption of  a  public-house  and  several  cottages,  which  had  been  mortgaged  to  the 
defendant  in  1830,  for  300/.;  afterwards,  in  1836,  there  was  a  further  charge.  Sub- 
sequently the  defendant  brought  an  ejectment,  and  obtained  possession  of  the  pre- 
mises. He  then  pulled  down  two  cottages,  and  applied  the  materials  upon  property  of 
his  own,  and  built  a  stable  upon  the  site  of  the  cottages  which  had  been  pulled  down. 
This  was  done  without  the  consent  of  the  mortgagor.  I  am  of  opinion  that  the  de- 
fendant had  no  right  to  pull  down  the  cottages  ;  for  it  apppears  that  they  were  not  in 
such  a  state  as  to  require  to  be  pulled  down.  One  of  the  witnesses  examined  by  the 
plaintiff,  who  was  tenant  of  one  of  the  cottages,  is  a  bricklayer,  and  he  said  they  might 
have  been  repaired  for  ten  pounds.  Both  the  tenants  of  the  cottages  state  that  they 
would  have  continued  to  occupy  them  if  they  had  been  permitted  to  do  so.  Severed 
surveyors  also  were  examined  by  the  plaintiff,  and  some  of  them  say  that  the  property 
in  its  present  state  would  not  let  for  so  much  as  it  would  have  let  for  before  the  alter- 
ations made  by  the  defendant.     In  this  state  of  things  the  defendant  committed  an  act- 
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of  wrongful  waste  by  puUing  down  the  two  cottages  and  taking  away  the  materials,  and 
by  building  a  stable  in  their  place,  and  I  am  of  opinion  that  he  is  chargeable  with 
whatever  loss  the  plaintiff  has  sustained  in  consequence  of  that  wrongful  act.  What 
the  Master  of  the  Rolls  decided  was  this :  he  made  the  mortgagor  chargeable  with  so 
much  rent  as  the  cottages  would  have  let  for  had  they  not  been  pulled  down,  and  the 
mortgagee  will  also  have  to  pay  or  account  the  six  pounds  a-year  for  which  the  stable 
has  been  let.  This  is  not  unfair,  for  he  has  so  far  permanently  diminished  the  value  of 
the  property.  Mr.  Romilly  says  the  mortgagee  has  built  a  stable,  and  ought  to  be  allowed 
to  deduct  so  much  rent  as  it  has  produced  from  the  sum  he  is  charged  with  in  respect  of 
the  cottages.  But  I  do  not  accede  to  that,  for  the  pulling  down  the  cottages  was  a 
wrongful  act.  As  the  decree  now  stands,  the  mortgagor  has  an  allowance  of  six  years' 
rent,  which,  if  he  had  remained  in  possession,  he  would  liave  continued  to  have  received 
for  the  future,  besides  the  materials  which  have  been  taken  off  the  property.  I  am  satis- 
fied the  mortgagee  has  not  been  made  to  pay  so  much  as  he  might  have  been  charged 
with,  and  that  it  ought  not  to  be  referred  to  the  Master  to  take  an  account  of  what  has 
been  laid  out  by  the  mortgagee  either  in  repairs  or  in  improvements.  It  was  said  that 
the  sum  which  had  been  expended  in  lasting  repairs  and  improvements  enters  into  the 
loss  sustained  by  the  mortgagor ;  that  the  mortgagee  has  employed  workmen  in  effect- 
ing necessary  repairs,  and  also  that  though  he  has  pulled  down  the  cottages,  he  haa 
put  up  something  else  in  their  stead.  But  he  must  take  the  whole  together;  the 
mortgagee  cannot  take  out  the  repairs,  and  demand  a  reference  to  the  Master  to  inquire 
how  much  of  the  sum  he  has  expended  has  been  for  necessary  and  proper  repairs,  and 
how  much  of  the  expenditure  has  been  made  in  respect  of  his  wrongful  act.  But  if, 
upon  the  whole  taken  together,  there  has  been  a  diminution  in  the  value  of  the 
property  by  reason  of  the  mortgagee's  alterations,  he  must  be  liable  to  make  good  that 
loss.  The  fact  of  the  diminution  of  value  appears  upon  the  evidence  in  the  cause  as 
heard  before  me,  and  the  defendant  is  therefore  not  entitled  to  any  reference.  Thea 
as  to  the  costs,  the  defendant  refused  to  account  when  called  upon,  and  therefore  the 
bill  became  necessary.  If  the  bill  was  rendered  necessary  by  the  defendant's  own  acts, 
and  misconduct,  the  decision  of  the  Master  of  the  Rolls  was  right  also  upon  that  point. 
The  decree  must  be  afhrmed  and  with  costs. 


THE  LORD  CHANCELLOR'S  COURT. 

November  27,  1840;  January  2oy  184h 
Hill  v.  Smith  .(a) 

Mortgagee  and  mortgagor — Redemption — Misconduct  qf  mortgagee — Power  qf  sale^^Assignmetit  qf 
equity  of  redemption — Interest — Costs, 

Where  a  mortgagee  had  repeatedly  refused  to  receive  hie  principal  money  and  interest f  and  any  other 
sums  which  might  be  due  to  him  under  the  mortgage  deed^  and  had  declined  to  render  any  account, 
he  was  declared,  on  a  bill  to  redeem^  liable  not  only  to  the  costs  of  the  mortgagor,  but  likewise  to 
the  costs  qf  two  parties^  drfendants,  against  whom  the  bill  was  dismissed,  and  whose  costs  wer& 
directed  to  be  paid,  in  the  first  instance,  by  the  mortgagor  seeking  to  redeem, 

.And  though  the  case  made  by  the  mortgagee  was,  that  subsequently  to  his  mortgage  the  morigsigor  had 
assigned  his  equity  qf  redemption  to  a  trustee  for  creditors,  yet,  the  mortgagor  Moing  never  taken 
that  objection  when  he  rrfused  offers  of  his  debt  and  costs^  it  was  held  not  to  avail  him  in  the 
redemption  suit.  In  order  to  stop  interest  upon  a  mortgage,  an  absolute  tender  qf  principal,  inte* 
rest,  and  costs  must  be  made, 

JOHN  CADWALLADER  being  possessed  of  an  undivided  third  part  of  certaia 
leasehold  messuages  and  premises  at  Stokealey,  Salop,  held  imder  Lord  Cloven.. 

(a)  Reported  by  R.  G.  Welford,  Esq.,  Barris-  the  preceding  case  of  Sandon  t.  Hooper,  and  ha9 

ter-at-law.  never  been  reported.    The  report  is  from  the  brief 

(a)  This  case,  decided  by  Lord  Cottenham,  C,  of  one  of  the  oonnsd  in  the  eanse,  Mr«  Romilly,  bf . 

upon  the  important  question  of  what  misconduct  on  whom  the  note  of  Lord  Cottenham'^B  judgment  vaa 

the  part  of  a  mortgagee  will  be  sufficient  to  induce  tal&en. 
the  Court  to  visit  him  vrith  costs,  forcibly  illustrates 
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for  the  residue  of  a  term  of  99  years,  then  determinable  \(rith  one  life ;  and  being  also 
entitled  to  one  moiety  of  a  policy  of  assurance  for  700/.  effected  on  that  life  in  the 
Equitable  Assurance  Office,  by  assignment,  dated  the  9th  of  May,  1829,  mortgaged  the 
same  to  Jacob  Smith,  to  secure  300/.  and  interest,  together  with  any  sums  paid  in 
respect  of  premiums  on  the  policy  of  assurance.  On  the  9th  of  June,  1829,  when 
Smith  was  at  Cadwallader's  house,  Mr.  Southam,  an  attorney,  came  for  the  purpose 
of  procuring  the  execution  by  CadwaUader  of  a  deed,  by  which  he  assigned  some  or  all 
of  his  estate  to  Backhouse,  upon  trust  to  secure  to  him  certain  sums  of  which  he  had 
guaranteed  the  payment  on  the  behalf  of  Cadwallader,  with  an  ultimate  trust  of  the 
balance  for  him.  The  sums  for  which  Backhouse  had  become  the  guarantee  were  a 
considerable  arrear  of  rent  due  from  Cadwallader,  and  a  composition  of  ten  shillings  in 
the  pound  upon  the  amount  of  debts  due  to  his  creditors,  who  should  accept  the 
same  in  full .  and  execute  the  trust-deed.  Southam  having  informed  Smith  that  all 
Cadwallader's  estate  had  been  assigned  in  trust  for  creditors.  Smith  became  alarmed, 
and  consulted  Southam  what  he  should  do,  and  the  result  was,  a  notice  by  Smith  to 
Cadwallader,  dated  the  13th  of  June,  1829,  requiring  him  to  pay  off  the  mortgage  money 
and  interest  within  six  months  from  the  date  of  the  notice,  which,  on  the  20th  of  the  same 
month,  was  served  upon  Cadwallader.  The  object  of  this  notice  was  to  enable  Smith 
to  exercise  a  power  of  sale  contained  in  the  mortgage  deed.  Default  in  payment  of 
the  mortgage  money  had  not,  at  the  time  of  the  notice,  been  made.  The  proviso  fop 
redemption  and  the  power  of  sale  contained  in  the  mortgage  deed  are  thus  set  out  in 
the  bill :  "  And  in  said  indenture  was  contained  a  proviso  for  redemption  of  the  said 
mortgaged  premises  on  payment  by  the  said  John  Cadwallader,  his  executors  or 
administrators,  to  the  said  Jacob  Smith,  his  executors,  administrators,  or  assigns,  of 
said  sum  of  300/.  and  interest,  after  the  rate  of  5  per  cent.,  on  the  9th  day  of 
November  then  next.  And  it  was  thereby  provided  that,  if  the  said  John  Cadwallader^ 
his  heirs,  executors,  or  administrators,  should  not  at  that  time  pay  unto  the  said  Jacob 
Smith,  his  executors,  administrators,  and  assigns,  the  said  sum  of  300/.  and  interest,  it 
should  be  lawful  for  the  said  Jacob  Smith,  his  executors,  administrators,  and  assigns, 
after  giving  six  months'  notice,  without  any  further  concurrence  of  the  said  John 
CadwaJlader,  his  executors,  administrators,  or  assigns,  to  enter  into  possession  of  the 
said  leasehold  hereditaments  and  policy  thereby  assigned,  and  also  to  make  sale,  and 
absolutely  dispose  of,  the  said  hereditaments  thereby  respectively  assigned,  for  as  much 
money  as  coiild  be  reasonably  obtained  for  same,  and  to  convey  and  assure  the  same 
accordingly ;  and  it  was  thereby  declared,  that  the  said  Jacob  Smith,  his  executors, 
administrators,  and  assigns,  should  stand  possessed  of  the  said  undivided  moiety  of  the 
said  pohcy  of  assurance,  and  of  the  rents  and  profits  of  said  leasehold  hereditaments, 
and  the  proceeds  of  said  sale,  in  trust,  after  deducting  thereout  all  his  expenses,  to 
retain  for  himself  and  themselves  respectively  the  said  sum  of  300/.  and  interest,  and 
after  payment  thereof,  in  trust  for  the  said  John  Cadwallader,  his  executors,  adminis* 
traitors,  and  assigns.  And  tiie  said  Jacob  Smith  did  thereby,  for  himself,  his  executors 
and  administrators,  covenant,  promise,  and  agree  with  the  said  John  Cadwallader,  his 
executors,  administrators,  and  assigns,  Ma/  no  sale  or  advertisement  of  sale  of  said  here- 
ditaments should  be  made  or  given,  or  means  taken  for  oftaining  possession  of  said 
hereditaments,  until  he  or  they  should  have  given  to  the  said  John  Cadwallader,  his 
executors  and  administrators,  or  have  left  at  his  or  their  last  or  most  usual  place  of  abode ^ 
six  calendar  months*  notice,  in  writing,  demanding  payment  of  the  principal  and  interest 
moneys  which,  at  the  end  of  that  time,  should  be  due;  and  the  said  John  Cadwallader, 
his  executors,  administrators,  and  assigns,  should  have  made  default  in  payment  of  the 
same  at  that  time ;  and  also,  that  he,  the  said  Jacob  Smith,  his  executors  and  adminis- 
trators, should  and  would,  at  the  expense  of  the  said  John  Cadwallader,  his  executors, 
administrators,  and  assigns,  at  anytime  before  such  sale  should  take  place,  on  pa3rment 
or  tender  by  the  said  John  CadwaUader,  his  executors  or  administrators,  of  said 
principal  sum  of  300/.,  interest,  costs,  and  expenses,  reconvey  said  hereditaments  re- 
q)ectively,  or  such  parts  thereof  as  should  then  remain  unsold,  with  the  appurtenances, 
onto  the  said  John  Cadwallader,  his  executors  and  administrators,  or  as  he  or  they 
should  direct,  and  as  therein  mentioned.  And  it  was  thereby  declared  and  agreed  by 
said  John  Cadwallader,  that,  until  said  300/.  and  interest  should  be  repaid  to  the  said 
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Jscob  Smitli,  I3ie  said  Jacob  Smith  should  be  at  liberty  to  receive  the  rents  of  said 
leasehold  premises,  and  to  apply  the  same  in  payment  and  discharge  of  the  interest  of 
said  300/.,  and  of  the  annual  premiums  to  become  due  and  payable  in  respect  of  said 
policy  of  assurance." 

The  bill  then  stated  that  Cadwallader,  without  intending  to  waive  the  informality  of 
the  notice,  even  after  the  time  mentioned  for  the  expiration  of  the  notice,  offered  to 
repay  to  Smith  his  mortgsige  money  and  interest,  but  which  he  then  refused  to 
receive  without  six  months'  notice  of  the  mortgagor's  intention  to  pay  off  the  mort- 
gage. Accordingly,  a  notice  dated  the  10th  of  November,  1830,  was  afterwards  given 
to  Smith,  that  Cadwallader  would,  on  the  14th  of  May,  1831,  pay  off  the  mortgage  at 
Smith's  own  house,  and  require  a  reassignment.  In  January,  1830,  Smith,  who  was 
himself  entitled  to  the  other  two  third  parts  of  the  leasehold  premises,  and  to  the 
other  moiety  of  the  policy  of  assiurance,  had  entered  into  the  receipt  of  the  rents,  and 
had  paid  all  the  premium  on  the  policy.  On  the  14th  of  May,  1831,  Cadwallader 
went  with  his  attorney  to  Smith's  house  to  tender  the  mortgage  money,  interest,  and 
<M>st8  (having  some  ^ys  previously  sent  to  him  a  draft  reassignment),  and  to  require 
him  to  execute  a  reassignment  of  the  mortgaged  property  then  ready  engrossed,  but 
Smith  was  not  at  home,  and  a  notice  of  the  object  of  the  visit  was  left  with  his  house- 
keeper.  After  unsuccessfully  seeking  Smith  at  the  place  to  which  they  had  been  in- 
formed at  his  house  he  had  gone,  Cadwallader  and  his  attorney  returned  home 
without  having  made  an  actual  tender  of  the  money.  Cadwallader  then  filed  a  biU  to 
redeem  the  mortgaged  premises,  but  died  on  the  13th  of  February,  1832,  before 
Smith's  answer  was  filed,  having  made  his  will  and  appointed  the  present  plaintifi^. 
Hill  and  Woodward,  his  executors,  who  proved  the  will.  Some  delay  occurred  in  prose- 
cuting the  redemption  suit,  and  Smith  procured  it  to  be  dismissed  for  want  of  prosecu- 
tion. The  executors  made  various  endeavours  to  induce  Smith  fo  receive  his  mortgage 
money,  but  he  always  evaded  or  declined  doing  so.  In  June,  1832,  Sftiitji  advertised 
the  property  for  sale,  under  the  power  in  the  mortgage  deed,  no  other  ndtice  than  that 
<rf  the  13th  of  June,  1829,  having  been  given,  but  no  one  bid  at  that  sale,  and  in  Sep- 
tember following  another  "  peremptory  sale  "  was  advertised  for  the  10th  of  October. 
Before  that  time  notice  was  given  to  Messrs.  Fox  and  Southam,  Smith's  solicitors,  that 
CSadwallader's  executors  were  ready  to  pay  whatever  was  due  on  the  mortgage,  and 
take  a  reassignment  of  the  property  ;  and  a  like  offer  was  made  to  Smith,  personally* 
on  the  morning  of  the  sale.  He,  however,  persisted  in  selling  the  property,  which 
was  bought  by  his  brother,  John  Smith,  for  386/.,  and  the  property  was  subsequently 
assigned  to  him  in  June,  1833.  Jacob  and  John  Smith  soon  afterwards  joined  in  sur- 
rendering the  entirety  of  the  leasehold  property  to  Lord  Craven,  in  consideration  of  an 
annuity  of  120/.  so  long  as  the  term  should  continue,  of  which  John  Smith,  as  the 
assignee  of  Cadwallader,  was  to  receive  one-third,  or  40/.  a  year.  The  rent  of  one- 
third  share  had  produced  about  37/.  a  year.  The  bill  prayed  that  the  plaintiffs  might 
be  at  liberty  to  redeem  the  mortgaged  premises,  and  for  an  account  of  the  rents  and 
profits  received  by  Jacob  Smith  and  John  Smith,  and  by  the  Earl  of  Craven,  and  if 
necessary,  that  an  occupation  rent  might  be  set  upon  the  leasehold  premises,  and  that 
the  defendants  might  be  charged  therewith,  and  that  the  amount  of  such  rent  and 
profits  might  be  deducted  from  the  principal  money  and  interest,  and  if  necessary,  that 
an  account  might  be  taken  of  the  said  principal  money  and  the  interest  calculated 
down  to  the  14th  of  May,  1831,  and  no  longer;  and  that  Jacob  Smith,  John  Smith, 
and  the  Earl  of  Craven,  upon  being  paid  what  should  be  foimd  due  to  them  respec- 
tively, might  execute  a  reassignment  of  the  mortgaged  premises,  deliver  up  the  title 
deeds,  and  let  the  plaintiffs  into  possession  of  one-Siird  part  of  the  leasehold  premises, 
and  that  Jeusob  Smith  might  pay  to  the  plaintiffs  their  costs. 

By  the  answer  of  Jacob  Smith,  the  assignment  to  Backhouse  of  the  equity  of  re- 
demption was  relied  on  as  depriving  Cadwallader  and  his  executors  of  any  title  to 
redeem,  and  the  defendant  submitted  that  question  to  the  Court.  By  that  assignment, 
dated  the  19th  of  June,  1829,  and  made  between  Cadwallader,  of  the  one  part,  and 
Backhouse,  on  the  behalf  of  himself  and  all  the  other  creditors  of  Cadwallader,  it 
was  recited  *•  that  Cadwallader  was  in  arrear  of  rent  355/.  due  to  John  Fox,  gent.,  at 
Lady-day  then  last,  and  the  said  Richard  Backhouse  had  paid  or  secured  the  same 
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nito  the  said  John  Fox,  and  thftt  tbe  said  Cadwallader  was  iben.  justly  indebted  unto 
several  persons  in  various  sums  of  money*  which  Backhouse  had  promised  and  under* 
taken  to  pay  and  discharge  by  a  dividend  of  10s.  in  the  pound  on  each  respective 
debt,  and  which  had  been  consented  to  by  the  several  creditors  ;  and  that  in  order  to 
reimburse  and  indemnify  the  said  R.  Backhouse  in  consequence  of  such  payments  and 
undertakings,  Cadwallader  had  consented  and  agreed  to  assign  and  convey  to  him 
an  his  goods,  stock  of  cattle,  and  effects,  and  also  his  remaining  estate,  term,  and  interest 
is  the  messuage,  lands,  grounds,  and  premises  he  occupied  as  tenant  to  the  said  John  Foit, 
upon  the  trust  and  in  manner  following."  It  was  then  witnessed  "  that  for  the  con- 
siderations aforesaid,  and  in  order  to  the  raising  money  for  the  satisfaction  and  dis- 
charge  of  the  aforesaid  debts/'  and  for  a  nominal  consideration,  that  Cadwallader  had 
assigned  to  Backhouse,  "  now  in  his  actual  possession,  by  the  delivery  of  one  silver 
spoon  unto  Backhouse,  by  Cadwallader,  at  the  time  of  the  execution  thereof,  all  and 
singular  the  household  goods  and  furniture,  stock  of  cattle,  horses,  and  pigs,  and  also  all 
debts,  sum  and  sums  of  money,  and  all  other  his  chattels,  estate,  and  effects  whatsoever 
and  wheresoever,  of  and  belonging,  and  due  and  owing  to  the  said  Cadwallader,  and  alt 
Ms  right,  claim,  and  interest  therein  and  thereto,  as  well  as  to  the  remaining  estate,  term, 
and  interest  in  the  messuage,  lands,  grounds,  and  premises  which  he  occupied  as  yearly 
tenant  to  the  said  John  Fox** 

The  trusts  of  this  assignment  were  to  sell  "  all  and  singular  the  household  goods  and 
furniture,  stock,  and  other  effects,  by  auction  or  otherwise,  and  to  call  in  and  collect 
the  debts  then  owing  to  Cadwallader,"  and  with  the  money  so  received  in  the  first 
place  to  pay  the  costs  of  the  assignment,  and  of  the  execution  of  the  trusts  ;  and,  after 
payment  of  the  arrear  of  rent  and  expenses,  "  to  pay  a  dividend  of  10s.  in  the  pound  to 
Cadwallader's  creditors  who  should  accept  the  same  in  full  satisfaction  for  their  respec- 
tive debts,  and  to  pay  the  surplus  (if  any)  to  Cadwallader."  In  his  lifetime,  Cadwal- 
lader had  sold  the  moiety  of  the  policy  in  the  Equitable  office,  subject  to  Jacob  Smith's 
mortgage,  for  upwards  of  500/.,  and  which,  as  alleged  by  the  bill,  when  completed* 
would  more  than  pay  all  Cadwallader's  debts.  It  was  also  alleged,  that  the  trusts  of 
the  assignment  to  Backhouse  had  been  performed.  Backhouse  was  made  a  defendant 
in  the  sait. 

Cooper,  L.  Lowndes,  and  Jeremy,  for  the  plainti£fs. 

Wigram  and  Metcalfe,  for  Jacob  Smith. 

Stuart  and  Romilly,  for  John  Smith,  cited  Wiltshire  v.  Smith,  3  Atk.  89. 

Lord  Cottbnham,  C,  after  consideration,  on  25th  of  January,  1841,  delivered 
judgment.  He  said  that  there  were  two  questions  in  the  cause  :  first,  whether  the 
plamtifFs  are  entitled  to  redeem  the  mortgaged  premises ;  and  secondly,  whether  the 
plaintiffs  or  their  testator  had  done  what  they  ought  in  order  to  make  the  interest  upon 
the  mortgage  debt  cease.  It  seemed  clear,  ^m  the  terms  of  the  mortgage  deed,  that 
the  six  months'  notice,  to  be  given  before  the  power  of  sale  arose,  were  not  to  begin 
till  after  the  9th  of  November,  1829,  when  the  mortgagee's  title  would  become  abso- 
lute at  law.  The  notice  of  the  13th  of  June,  1829,  was  intended  as  preparatory  to  selKng 
the  mortgaged  property,  but  it  was  not  a  valid  notice  to  support  tiie  sale  in  1832.  At 
that  sale  John  Smith  purchased  the  property,  and  as  he  purchased  under  the  mortgage 
deed,  he  had  notice  of  the  plaintiff's  equity.  That  the  plaintiff  was  entitled  to  waive 
the  case  against  Lord  Craven,  and  yet  insist  upon  their  case  as  against  Jacob  Smith 
and  John  Smith.  The  plaintiffs  claimed  to  be  entitled  to  redeem  on  payment  of  the 
principal  alone,  and  for  this  purpose  they  set  up  the  tender  of  the  14th  of  May,  1831, 
But  the  case  of  Wiltshire  v.  Smith,  supra,  shews  that  an  absolute  tender  of  the  principal 
and  interest  must  be  made,  and  that  where  there  are  any  covenants  on  the  part  of  the 
mortgagee  in  the  reconveyance,  he  has  a  right  to  some  time  for  advising  with  his 
attorney.  Here  the  actual  tender  is  not  proved,  and  the  bill  to  redeem  was  not  filed 
tin  1837.  The  defendants  set  up  a  title  in  Backhouse;  but  no  title  in  Backhouse 
was  urged  at  the  time  of  the  plaintiff's  various  offers  to  pay  the  mortgage  money, 
'the  plaintiffs  are  entitled  to  redeem  the  mortgaged  property  against  the  Smiths  aa 
against  mortgagees  in  possession.  The  biU  must  be  dismissed  as  against  Lord  Craven 
and  Backhouse,  and  Jacob  and  John  Smith  must  pay  the  coats  of  the  suit,  including 
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'  the  costs  of  Backhouse  and  Lord  Craven,  'oHbich  must  be  paid  by  the  plamtifia,  who  will 
have  those  costs  over  again  against  the  Smiths. 

The  following  is  the  decree  as  drawn  up  upon  the  above  judgment : 

''  His  lordship  doth  order  that  it  be  referred  to  the  Master  of  this  Court,  in  rotation,  to  take)ut 
account  of  what  is  due  to  the  defendants,  Jacob  Smith  and  John  Smith,  or  either  of  them,  from  the 
plaintiffs,  for  principal  and  interest  on  the  mortgage  security  of  the  9th  of  May,  1829,  in  the  pleadings 
mentioned,  and  for  any  moneys  paid  by  them,  or  either  of  them,  as  or  in  respect  of  any  premiums,  or 
in  respect  of  the  moiety  of  the  policy  of  assurance  comprised  in  the  said  mortgage  security ;  And  it  is 
ordered  that  the  said  Master  do  also  take  an  account  of  the  rents  and  profits  of  the  one  undivided 
third  part  of  the  messuages  and  premises  comprised  in  the  said  mortgage  security,  and  of  anysum  or 
sums  in  respect  of  the  one- third  part  of  the  annuity  of  one  hundred  and  twenty  pounds  from  William, 
Earl  of  Craven,  in  the  pleadings  meationed,  received  by  the  said  defendants,  Jacob  Smith  and  John 
Smith,  or  either  of  them,  or  by  any  other  person  or  persons,  by  their  or  either  of  their  order,  or  for 
their  or  either  of  Uieir  use,  or  which,  wiUiQut  tbeir  or  either  of  their  wilful  neglect  or  default,  might 
have  been  received  by  them,  or  one  of  them ;  and  of  the  sum  or  sums  of  money  received  by  die  said 
defendants,  Jacob  Smith  and  John  Smith,  or  either  of  them,  or  any  other  persons  or  person  by  their 
or  either  of  their  order,  or  for  their  or  either  of  their  use,  from  the  Equitable  Assurance  Office*  in 
respect  of  the  moiety  of  the  s^d  policy  of  assurance  in  the  satd  indenture  of  the  9th  day  of  May,  1829, 
mentioned ;  And  it  is  ordered  that  the  said  Master,  if  necessary.  Ho  set  an  occupation-rent  on  the  oae> 
third  part  of  the  messuages  and  premises  comprised  in  the  said  mortgage  security  ;  And  it  is  ordered* 
that  what  shall  be  found  due  on  the  said  accounts  of  rents  and  profits,  and  sums  received  in  respect  of 
the  said  one-third  part  of  the  said  annuity,  and  the  said  moiety  of  the  said  policy  of  assurance,  be 
deducted  from  what  shall  be  found  due  to  the  said  defendants,  or  either  of  them,  for  principal  and 
interest  upon  or  in  respect  of  their  said  mortgage  security,  and  premiums  on  the  said  moiety  of  the  said 
policy ;  And  it  is  ordered,  that  the  plaintiff's  bill  do  stand  dismissed  out  of  this  court  as  against  the 
def^dant  Richard  Backhouse ;  And  it  is  ordered,  that  it  be  referred  to  the  said  Master,  to  tax  the 
plaintHfs,  and  the  defendants,  Richard  Backhouse,  and  William,  Earl  of  Craven,  their  costs  of  this  suit ; 
And  it  is  ordered,  that  the  plsintiffs  do  pay  what  shall  be  so  taxed  for  the  costs  of  the  said  defendants, 
Richard  Backhouse,  andWmiam,  Earl  of  Craven,  to  them  respectively ;  and  upon  the  plaintiffs  paying 
to  the  said  defendants,  Jacob  Smith  and  John  Smith,  the  balance,  if  any,  which  shall  be  remaining  due  to 
them,  or  either  of  them,  for  principal  and  interest  on  the  said  mortgage  security,  and  for  premiums  as 
aforesaid,  after  such  deduction  therefrom  as  aforesaid,  of  what  shall  be  oomins  on  the  said  acconntof 
rents  and  profits,  and  sums  received  in  respect  of  the  said  one-third  part  of  the  said  annuity,  and  die 
said  moiety  of  the  said  policy  as  aforesaid ;  and  after  deducting  from  sudi  balance  what  shall  be  taxti 
for  the  plaintiffs'  costs  of  this  suit,  and  also  what  the  phdntiffs  shall  pay  for  the  costs  of  the  said 
defendants,  Richard  Backhouse,  and  William,  Earl  of  Craven*  as  aforesaid,  within  six  months  aAsr  tin 
said  Master  shall  have  made  his  report,  at  such  time  and  place  as  the  said  Master  shall  appoint,  it 
is  ordered,  that  the  said  defendants,  Jacob  Smith  and  John  Smith,  do  assign  to  Uie  said  plaintiffs  one- 
third  part  of  the  said  annuity  of  one  hundred  and  twenty  pounds ;  And  it  is  ordered  that  the  plaintiffs 
do  confirm  the  sale  to  the  said  William,  Eatl  of  Craven,  of  the  said  undivided  third  part  of  the  said 
messuage  and  premises  comprised  in  the  said  mortgage ;  but  in  default  of  ttie  plaintiffs  then  redeeming 
the  said  defendants  as  aforesaid  by  the  time  aforesaid,  the  plaintiffs'  bill  is  firom  thenceforth  to  stuid 
dismissed  out  of  this  court,  with  costs  to  be  taxed  by  the  said  Master ;  And  if,  on  taking  the  said 
several  accounts,  it  shall  appear  that  the  amount  due  to  the  said  defendants,  Jacob  Smith  and  John 
Smith,  or  either  of  them,  for  principal  and  interest,  and  premiums,  as  aforesaid,  exceeds  the  amount 
due  from  them,  or  either  of  them,  in  respect  of  rents  and  profits,  and  sums  received  for  the  said  one* 
third  part  of  the  said  annuityi  and  the  said  moiety  of  the  said  poUcy  of  assurance^  but  does  sot  exceed 
the  amount  due  from  them,  or  either  of  them,  in  the  respects  uoresaid,  together  with  the  saidplaintift* 
taxed  costs  of  suit,  and  also  what  the  said  plaintiffs  shau  pay  for  the  costs  of  the  defendants,  Richard 
Backhouse,  and  William,  Earl  of  Craven,  as  aforesaid ;  then  it  is  ordered  that  the  said  defendants, 
Jacob  Smith  and  John  Smith,  do  pay  to  the  said  plaintiffs  so  much  as  shall  remain  due  in  respect  ef 
the  deficiency  of  the  plaintiffs'  said  taxed  costs,  and  also  what  the  said  plaintiffs  sfaalL  pay  for  sodi  costs 
of  the  said  defendants,  Richard  Backhouse,  and  William,  Earl  of  Craven,  as  aforesaid,  and  assign  t* 
the  plaintiffs  the  said  one-third  of  the  said  annuity  of  one  hundred  and  twenty  pounds  ;  but  if,  on 
taking  the  said  several  accounts,  it  shall  appear  that  what  was  due  to  the  said  defendants,  Jacob  Smith 
and  John  Smith,  or  either  of  them,  for  principal  and  interest,  and  premiums  as  aforesaid,  has  been  foUy 
paid  and  satisfied,  then  it  is  ordered,  that  the  said  defendants,  Jacob  Smith  and  John  Smith,  becfaaiged 
with  interest  at  four  pounds  per  cent,  per  annum  on  the  balance,  from  time  to  time,  in  their  or  ei&r 
of  their  hands,  from  the  time  the  said  principal,  interest,  and  premiums  shall  have  been  so  paid  and 
satisfied ;  And  it  is  ordered,  that  the  said  Master  do  take  an  account  of  such  balance  and  interest ;  And 
it  is  ordered,  that  tiie  defendants,  Jacob  Smith  and  John  Smith,  do  respectively  pay  what,  if  any  thin^, 
upon  the  taking  snch  seoounts  as  aforesaid,  shall  appear  to  be  due  from  them  respectively,  as  and  fai 
respect  of  such  balance  and  interest,  to  the  plaintiffs,  together  with  the  said  taxed  costs  of  the  plaintilEi 
and  the  amount  paid  by  the  plaintiffs  to  the  said  defendants,  Richard  Backhouse,  and  William,  Eaii  of 
Craven,  for  their  costs  as  aforesaid ;  And  it  is  ordered,  that  they  do  assign  to  the  said  plaintiffs  the  said 
one-third  fart  of  the  said  annuity  of  one  hundred  and  twenty  pounds,  and  for  the  better  taking  the  said 
sooounts,  the  parties  are  to  produce  before  the  said  Master,  upon  oath,  all  deeds,  books,  papers,  and 
writincs  in  thor  custody  or  power  relating  Hkereto,  and  are  to  be  examined  upon  interrogatories  as  the 
said  Master  shall  direct,  who,  in  taking  the  said  accounts,  is  to  make  unto  ^e  parties  aU  just  allow- 
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And  it  is  onlered,  that  tht  Ibture  p«yiD«tits  of  the  a«id  one-tfaird  part  of  the  said  annmty  of  one 
hnndied  and  twenty  pounds  from  the  defendant^  WiUiain,  Earl  of  Ciaren,  in  the  pleadings  mentioned, 
he  made  to  the  plaintiffs,  or  as  they  shall  appoint,  and  any  of  the  parties  to  be  at  liberty  to  apply  to  this 
Conrt  as  there  shall  be  ocoBsiou.'' 
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Niwember  4  ami  9,  1844, 

Tilt  v.  SxiTH.(a) 

mU'^CMwtruMm^Quaniitf  qf  Utah  thvkei. 

M  tetlator,  a  v9etualler,  ga^e  nllhU  real  and penondl jproperty  to  tru%iet$,  upon  trutif  **  that,  a»  ioon 
ai  eomrtnient  after  hiw  deeeawe,  they  ehouta  pay  all  hU  Juet  debts  and  eapeneet ;  seeondly,  it  woM 
Me  teill  M*  said  trwteet  ehouldpermit  and  evffer  hU  wife  to  hold  one  of  hie  housee/or  her  use,  to 
Mny  up  their  children  B,  and  M,,  and  at  their  arriving  to  the  age  of  21  yeare,  then  it  woe  hie  tpill 
^11  his  estates,  real  and  personal,  should  he  sold^  and  converted  into  money,  and  the  proceeds  to  ha 
equally  divided  between  his  said  wife  and  as  many  children  ae  she  might  have  at  his  decease  f 
thirdly,  it  was  his  will  that  the  public-house  be  let,  as  soon  qfter  his  decease  as  possible,  and  aU 
rents  arising  from  his  eetates  to  be  paid  to  his  w\fefor  the  bringing  «p  and  support  qfhis  wife  and 
children,  E.  died  in  the  testator^ s  lifetime^  a  minor,  and  unmarried;  M,  survwed  the  testator,  hut 
died  a  minor,  and  unmarried,  in  the  lifetime  qf  the  widow,  who  married  a  second  time,  and  died^ 
leaving  her  husband  surviving, 

Beld,  that  the  whole  estate  of  the  testator  passed  by  the  will,  and  that,  under  the  circumstances, 
M.  did  not  take  any  real  estate  capable^  upon  her  dying  intestate,  qf  devolving  from  her  to  her 
heirs^ 

JOSEPH  DUNN,  of  Lower  Easton,  in  the  county  of  Gloucester,  victualler,  de-* 
ceased,  made  his  will,  dated  the  25th  of  August*  1811,  in  the  following  terms :— « 
**  I,  Joseph  Dunn,  of,  &c.,  being  of  sound  and  disposing  mind,  memory,  and  under- 
standing, do  make,  publish,  and  ordain  and  declare  this  to  be  my  last  will  and  testa-  . 
ment,  in  manner  and  form  following  (that  is  to  say)  ;  I  give  unto  James  Saunders,  of» 
^c,  and  John  Dunn,  of,  &c.,  in  trust  for  the  purposes  herein  mentioned  (that  is  to 
say),  that  when  it  shall  please  Divine  Providence  to  remove  me  from  works  of  re- 
wards, they  shall  take  to  and  poseess  themselves  of  all  my  premises  of  Lower  Easton 
and  elsewhere,  with  all  moneys,  household  furniture,  and  stock  I  may  be  possessed 
of  at  my  decease,  for  the  purposes  hereinafter  mentioned  (that  is  to  say) ;  that,  as 
«oon  as  convenient  after  my  decease,  they  shall  pay  all  my  just  debts  and  expenses ; 
secondly,  it  is  my  will  my  said  trusts  shall  permit  and  suffer  my  wife  to  hold  one  of 
my  honses,  with  the  garden,  for  her  use  to  bring  up  our  children,  viz.  Elizabeth  and 
Mary,  and  at  their  arriving  to  the  age  of  twenty-one  years,  then  it  is  my  will  all  my 
estates,  real  and  personal,,  to  be  sold  and  converted  into  money,  and  the  proceeds  to 
lie  equally  divided  between  my  said  wife,  and  as  many  children  as  she  may  have  at 
■By  decease ;  thirdly,  it  is  my  will  that  the  public-house  be  let  as  soon  after  my 
decease  as  possible,  and  aU  rents  arising  from  my  estates  to  be  paid  to  my  wife  for 
the  bringing  up  and  support  of  my  wife  and  children,  and  her  receipts  shall  be  a 
sufficient  discharge  to  my  said  trusts ;  and  lastly,  I  revoke  all  wills  hezeinbefcMre  made* 
and  declare  this  my  last  will  and  testament." 

The  testator  died  in  October,  1811,  leaving  his  widow,  Mary  Dunn,  and  an  only 
child,  Mary  Dunn,  him  surviving ;  and  letters  of  administration,  with  the  will  annexed, 
were  on  the  9th  of  March,  1812,  granted  to  the  widow  by  the  Episcopal  Consistory 
Court  <^  Bristol.  Elizabeth  Dunn,  the  other  daughter  of  the  testator  mentioned  in 
his  will,  died  in  the  testator's  lifetime,  under  twenty-one  and  unmanied. 

Upon  the  decease  of  the  testator,  Mary  Dunn,  the  widow,  entered  into  possession 
of  the  hereditaments  and  premises  devised  by  the  will,  and  continued  in  such  possession 
vntil  her  death. 

In  September,  1824,  Mary  Dunn,  the  daughter,  died,  under  the  age  of  twenty-one» 
(a)  RqMirtedby  G.  S.  Allmvtt,  Esq.,  BarrUter-at-law. 
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mteatate  and  nnmarried ;  and  letters  of  a&ainistration  of  her  efiects  ver6,  on  Ae  2M| 
of  March,  1825,  granted  to  her  mother,  who  had  previously  married  Thomas  Smith. 

In  November,  1842,  Mary  Smith  died,  leaving  her  husband,  Thomas  Smith.  sur« 
viving,  and  he  shortly  afterwards  took  out  letters  of  administration  of  her  effects ; 
he  also  procured  letters  of  administration  of  the  effects  left  unadministered  of  Maiy 
Dunn,  the  daughter.  No  part  of  the  real  estate  had  been  sold  or  disposed  of,  and 
Thomas  Smith,  upon  his  wife's  death,  entered  into  possession  of  the  whole  of  them. 

On  the  28th  of  May,  1844,  this  bill  was  filed  by  Elizabeth  Tily,  a  sister  of  the 
testator,  against  Thomas  Smith  and  the  heir  at'  law  of  the  surviving  trustee  of  the 
wiU,  alleging  a  title,  as  heiress  at  law  to  the  testator,  and  also  to  Mary  Dunn,  his 
daughter,  to  the  real  estates  devised  by  l^e  will. 

To  this  bill  the  defendant  Smith  demurred  for  want  of  equity. 

Schomberg,  for  the  demurrer. — If  there  had  been  no  direction  for  the  conversion  of 
the  property,  the  child,  who  survived  would  have  taken  a  vested  interest.  When  the 
particular  period  for  the  conversion  is  pointed  out,  it  is  not  necessary  for  the  partf 
intended  to  be  benefited  to  be  alive.  The  infant  took  a  vested  interest  antecedently  to 
her  attaining  twenty-one.  The  testator  directed  **  all  his  estates,  real  and  personal* 
to  be  sold  and  converted  into  money,  and  the  proceeds  to  be  equally  divided  between  his 
wife  and  as  many  children  as  she  might  have  at  his  decease."  The  wife  survived  the 
testator,  and  took  an  interest  indep^dently  of  her  children.  Now,  as  there  was 
only  one  child  living  at  the  testator's  death,  and  the  wife  survived  her,  she  became 
entitled  to  one  moiety  in  her  own  right,  and  to  the  other  moiety  as  the  administratrix 
to  her  deceased  daughter.  (Boraston's  case,  Feame's  Cont.  Rem.  '242;  Manfield 
y.  Dugard,  1  Eq.  Ca.  Ab.  195.)(a)  The  period  fixed  by  the  testator  was  not  on  a 
contingent  event :  though  the  words  may  seem  to  import  a  contingency,  in  fact,  they 
do  not.     {Warter  v.  Hutchinson,  1  B.  &  Cr.  721.)  {b) 

The  VicE-CHANCELLOA.-^It  is  one  of  these  cases  in  which,  as  Sir  W.  Crrant  says, 
the  testator  intended  that  one  estate  should  succeed  another,  but  has  not  taken  in  all 
'the  events  on  which  that  might  occur.  Do  you  think  that  the  motiier's  interest  ceased 
with  the  daughter's  death  ? 

Schomberg. — That  may  be  so,  but  I  do  not  think  it  is  part  of  my  case  to  argue  it. 
Supposing  the  moiety  lapsed,  and  the  conversion  not  having  taken  place,  the  share- 
would  have  resulted  to  the  heir  at  law ;  yet  that  would  have  been  considered  as  per- 
sonalty in  the  hands  of  the  heir  at  law.     {Wright  v.  Wrigkt,  16  Ves.  188.)(<?) 

The  VicE-CHANCEUiOR.— I  take  it  to  be  clear,  that  if  a  testator  directs  realty  to 

(a)  Mas^U  t.  Dugard.^VJhtn  tbere  is  a  deviM  from  the  rents  at  interest  for  the  bcBeftt  of  ▲ ;  and 

lo  the  testator's  wife  till  his  son  shoold  attain  to  bis  when  ▲  should  attain  twenty-one,  or  in  case  ef  his 

Bge  of  twenty-one  yearsr  and  when  his  son  should  death,  when  and  as  soon  as  C  should  arrive  at  that 

attain  to  that  age,  then  to  his  son  end  his  heirs,  age,  or  in  case  of  bis  death,  when  the  daughter 

and  the  son  died  at  the  age  of  thirteen  years,  it  was  of  B  should  attain  twenty-one,  to  the  use  of  A  and 

held  that  the  wife's  estate  determined  on  his  deoeaee,  his  assigns  for  life,  without  impeachment  of  waste* 

and  tiiat  the  remsinder  rested  in  the  son  upon  the  remainder  to  trustees  to  preserve  contingent  ce- 

testator's  death,  and  did  not  expect  the  contingency  mainders,  and  after  the  death  of  A,  to  the  use  cT 

of  his  attaining  twenty-one  years  of  age.  his  first  and  other  sons  and  daughters,  in  strlet  tail; 

(ft)  Warier  v.  Hutckijwm,   King's  Bench,  Easter  and  for  default  of  such  issue,  to  the  use  of  C,  wift 

Term,  1823. — A  testator  devised  his  lands,  charged  similar  Umitatioas  over  to  Ms  niece,  the  daughter  «f 

with  two  annuities,  and  subject  to  certain  legacies,  B,  and  an  ultimate  remainder  to  B  in  fee.    The 

to  trustees,  their  heirs  and  assigns,  imtU  his  nephew  ttetator  died,  leaving  his  sister  B,  her  sons  A  asd 

A»  son  of  his  sister  B,  should  attain  twenty -one ;  C,  and  three  younger  children,  him  sunnving*    A 

and  if  he  should  die  in  the  meantime,  until  C,  second  married  and  died  intestate,  under  twenty -one,  kav- 

son  of  B,  should  arrive  at  that  age ;  and  if  C  should  ing  a  daughter  D.    Held,  that  A  took  a  vested 

die  in  the  meantime,  until  the  daughter  of  B  should  estate  immediately  on  the  testator's  death,  and 

attain  twenty-one,  upon  trust  to  raise  out  of  the  therefore,  that  D  became  entitled  to  the  estates  de- 

rents  of  the  premises,  or  by  sale  or  mortgage  there-  vised  as  tenant  in  tail,  immediately  on  the  death  of 

of,  portions  for  C  and  the  younger  children  of  B,  her  fetber,  subject  to  the  annuittes  and  IcgacieB 

payable  on  their  attaining  twenty-one ;  and  further,  charged  by  tlie  will. 

to  apply  a  proper  sum  out  of  the  rents  for  the  main-  (c)   WriglU  v.  Wright,    July  19,  1809.    Sir  W. 

tenance  and  education  of  A,  until  he  should  attain  Grant,  M.  R.— If  a  testator  intends  to  convert  his 

twenty-one,  and  then  to  pay  him  tbe  residue  ;  and  real  estate  into  personal  for  ail  the  purposes  of  his 

if  he  should  die  before  twenty-one,  then  to  apply  a  will,  and  some  of  those  purposes  should  faU,  and 

like  sum  for  the  maintenance  of  C,  until  he  should  consequently  a  part  should  result  to  bos  heir,  yotit 

attain  that  age,  and  then  to  pay  him-  the  residue ;  would  result  to  him  as  personal  estate. 
and  in  the  meantime  to  place  out  the  money  arising 
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lie  canverted^  and  gives  part  of  the  proceeds  to  A  B,  who  dies  in  the  testator's  life- 
time, the  share  goes  to  the  heir  at  law,  and  it  goes  as  personalty. 

Schomberg, — As  the  proceeds  are  to  be  divided,  and  as  the  mother  survived  both» 
there  must  be  a  conversion  of  both  shares,  and  therefore  it  is  immaterial  whether  the 
child  lived  to  twenty-one  or  not.  The  estate  was  to  be  converted  for  the  benefit  of 
Ae  mother.     (Smith  v.  Claxton,  4  Madd.  484  ;(a)  Genery  v.  Fitzgerald,  Jac.  468.)(ft) 

Wigram  and  Rasch,  for  the  plaintiff. — According  to  the  construction  of  the  will,  the 
testator  gives  an  estate  to  the  wife  for  life,  or  until  one  of  the  daughters  should  attain 
twenty-one ;  or  if  the  daughter  attained  twenty-one,  there  should  be  an  equal  gift  to 
the  mother  and  daughter.  There  is  no  gift  to  the  wife  and  the  children,  unless  in  the 
event  which  the  testator  has  named.  Whether  the  interests  are  vested  or  contingent, 
at  least  the  direction  to  convert  is  contingent.  In  all  the  cases  cited  there  has  been  a 
distribution  of  rents,  and  then  at  the  end  of  the  period  the  testator  has  disposed  of 
the  corpus,  and  the  courts  have  said  that  it  was  nothing  more  than  a  remainder. 
{Aciers  v.  Pkipps,  3  CI.  &  Fin.  665.)  (c)  The  words  here  used,  "  at  their  attuning 
to  the  age  of  twenty-one  years,"  import  a  contingency.  Supposing  that  vested  in* 
terests  were  taken,  the  direction  for  conversion  was  contingent.  There  was,  however, 
no  vested  interest  given.  If  they  took  it,  it  was  so  by  implication  that  the  testator 
intended  them  to  take  a  benefit,  and  that  not  dependent  upon  a  sale.  {Smith  v.  Clturton, 
4  Madd.  484.)  If  the  widow  were  to  take  the  interest  as  money,  she  was  to  take  it 
subject  to  the  contingency :  the  only  drcumstance  upon  which  she  was  to  take  it  as 
money,  was  in  case  a  sale  should  be  thought  necessary ;  she  was  not  to  take  a  moiety 
in  the  corpus,  unless  there  was  a  sale.  In  Walker  v.  Deime  (2  Ves.  jun.  169),  Lord 
Loughborough  said,  "  I  believe,  in  every  case  of  that  kind,  all  of  which  are  very  ac- 
curately and  fully  collected  in  Mr.  Hargrave's  argument  in  Pulteney  v.  Lord  Darlington, 
it  is  a  necessary  circumstance,  that  where  it  is  by  will,  the  wDl,  and  where  by  con- 
tract, the  deed,  must  decisively  and  definitively  ^  upon  the  money  the  quality  of  land. 
That  is  not  the  present  case ;  the  testator  having  left  periectiy  at  large,  whether,  in 
the  conversion  of  the  property,  it  should  be  converted  into  inheritable  property,  or 
that  species  of  land  property  that  would  be  distributable  as  personal.' '  (Jessopp  y. 
Watson,  1  M.  &  K-  665  ;(d)  Hereford  v.  RavenbiU,  6  Bea.  51  ;(e)  Bunnett  v.  Foster, 
8  Jur.  415.)(/)  The  testator's  intention  was  to  provide  for  both  his  children,  and  aa 
one  died  before  him.  there  was  a  partial  failure  of  his  intention.  {Cogan  v.  Stephens, 
1  Bea.482,  n.)(y) 

(a)  Smith  y  Claxion,    Dec.  11  aod  24,  1819i  and  constitnted  of  real  estate  descended  to  the  heir,  bat 

Jan.  17,  1820.    Sir  J.  Leach,  V.  C. — Where  land  in  the  character  of  personal  estate  ;  and  that  such 

la  devised  to  be  sold,  and  there  is  a  partial  failore  of  personal  estate  "nraa  in  the  erent  which  had  hap^ 

the  purposes  of  the  devisor  as  to  the  priee,  hu\  there  pened  undisposed  of,  and  ditisible  under  tiie  atBtds 

letnahis  some  purpose  of  the  devisor  to  be  answered  of  distributions. 

bf  a  sale,  then  the  heir  takes  the  benefit  of  the  par-  (e)  Hereford  v.  RavenhUL   March  12, 1842.   Lord 

ttal  &iJnre  as  money,  and  not  as  land ;  but  if  there  Langdale,  M.  R. — A  testator  directed  a  part  of  his 

be  a  total  £ulure  of  the  purposes  of  the  devisor  as  to  personal  estate  to  be  converted  into  realty,  and 

Che  price,  his  intention,  as  to  a  sale,  is  to  be  eon-  settled  on  certain  trusts.    These  being  exhaustedr 

sidered  as  not  applying  to  the  events  which  have  and  no  investment  having  been  made,  it  was  held 

iHppened,  and  the  heir  takes  the  land  as  real  estate,  that  the  residuary  legatee  was  entitled  to  the  fund^ 

(o)  Oenery  v.  Fitzgerald.  March  19,  1822.   Lord  and  totik  it  in  the  character  of  personalty. 

Kldoo. — Under  an  executory  devise  of  a  residue  of  (/)  Bunnett  v.  Foeter*    April  18  and  15,  1844. 

nal  and  personal  estate,  the  iotermediate  rents  and  Lord  Langdale,  M.  R.— Where  the  next  of  Idn  of  a 

yrofltaof  the  real  estate  pass,  as  well  as  the  interest  testator  living  at  his  death  vrere  ten  persons,  all  of 

<tf  the  personalty.  whom  had  sinoe  died,  and  there  were  personal  r^ 

(c^  Ackers  v.  PJtipps,    Augnat,  1885.    House  of  presentatives  of  three  of  them  only:   Held,  that  in 

Levds,  on  Appeal. —Construction  of  a  will  upon  a  a  suit  iotftituted  by  the  personal  representative  of 

^■estion  as  to  an  executory  devise  contained  in  fit.  one,  on  behalf  of  himself  and  aQ  other  persona 

(if)  Jeuopp  V.  Watson,    July  19  and  23,  1833.  claiming  as  personal  representatives  of  the  nest  of 

Sir  J.  Leach,  M.  R. — A  testator  directs  a  mixed  kin  of  the  testator,  living  at  his  death,  the  Court 

fnnd,  composed  of  the  produce  of  his  real  and  per-  might  daoide  a  question,  whether  the  real  estate  was 

sonal  estate,  to  be  applied  to  certain  specified  pur-  converted  out  and  out,  without  any  personal  repre* 

poses,  and  the  residue  to  be  divided  equally  among  sentative  of  the  other  next  of  Idn  being  made  parties^ 

his  children  or  child  at  twenty-one,  if  sons ;  and  the  point  not  i^ppearing  to  be  one  of  diffieulty. 

twenty-one  or  marriage,  if  daughters ;  and  if  no  (jf)  Cogan  v.  Stepkms.    Nov.  24,  1836.    Sir  C« 

child,  to  such  person  or  persons  as  he  should  by  his  C.  Pepys,  M.  R.—- A  testator,  by  will,  directed  his 

codicil  appoint.    The  testator  died,  without  having  executors  immediately  to  lay  out  ao,000<.  in  the 

nude  a  codicil,  leaving  an  only  daughter,  his  heir,  purchase  of  an  estate,  the  ineome  of  whidt  he 

who  died  under  twenty-one,  intestate  and  unmarried-  settled  on  one  for  life,  with  remainder  to  others  in. 

Hdd,  that  so  much  of  the  residuary  ftmd  as  was  tail,  subject  to  which  th^  estate  was  given  to  a 
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The  Vicb-Chancelloe.— How  do  you  get  over  the  words,  "  as  many  children  ?*'  &c, 

Rasch, — ^Those  words  were  inconsistent  with  his  general  intention.  The  vesting 
and  the  period  of  sale  were  to  be  cotemporaneous.  (Elwin  v.  EIwim,  8  Ves.  546.) 
This  is  analogous  to  those  cases  where  the  sale  is  to  be  made  "  at  the  discretion  of  the 
trustees."     {Policy  v.  Seymour,  2  Y.  &  C.  Ex.  Ca.  708.)  (a) 

Schomberg,  in  reply,  cited  Bromfield  v.  Crowder  (1  N.  Rep.  318) ;  (b)  Feame's 
Cont.  Rem.  247. 

The  VicE-CHANCBLLoa.— The  difficulty  is,  that  in  these  cases,  the  gift  at  twenty- 
one  is  construed  to  be  a  gift  immediately,  and  you  wish  to  make  a  conversion  at 
twenty-one  a  conversion  immediately. 

November  9. 

The  Vice-Chakcbllob  said  that  the  question  in  this  case  was  upon  the  construe* 
tion  of  the  will  of  a  testator,  who,  when  he  made  it,  had  a  wife  and  two  children, 
EHzabeth  and  Mary.  He  did  not  appear  to  have  had  then  or  afterwards  any  other 
child.  One  of  the  daughters  died  in  his  lifetime,  a  minor,  without  having  been 
married.  The  other  daughter  survived  him,  but  also  died  a  minor  without  having  been 
married.  She  was  survived  by  her  mother,  the  testator's  widow,  who  also  was  now 
dead.  The  testator's  surviving  daughter  was  his  sole  heiress  at  law.  Her  heiress 
was  the  plaintiff,  Elizabeth  Ti]y,  in  whose  right  the  bill  was  filed,  and  who  was  also 
now  the  testator's  heiress  at  law.  In  this  state  of  things  the  will  was  to  be  con- 
strued, the  question  being,  whether  Mrs.  Tily,  as  the  heiress  of  the  testator,  or  of  fab 
surviving  daughter,  had  by  descent  any  interest,  legal  or  equitable,  in  the  real  estate 
devised  by  the  will.  [His  Honour  here  read  the  will.]  This  instrument,  untechni* 
cally  and  illitjerately  worded,  and  not  very  olearly  expresse^d,  might  be  weU  supposed 
to  have  been  made  by  the  testator,  who  was  described  in  it  as  a  victualler,  without 
professional  assistance.  His  Honour,  however,  thought  tiiat  it  exhibited  widi  sufficient 
certainty  an  intention  to  give  the  testator's  whole  property,  in  some  manner,  for  the 
absolute  benefit  of  his  wife  and  such  child  or  children  as  he  should  have  living  at  his 
death.  He  thought  that  effect  might  and  ought  to  be  given  to  that  intention,  and  that 
the  testator's  wife  and  surviving  daughter  must  therefore  be  considered  to  have  taken 
between  them,  in  some  manner,  the  entire  beneficial  interest  in  the  real  and  personal 
estate  upon  his  decease.  This,  however,  they  would  of  course  have  done,  in  some 
manner,  if  he  had  died  intestate;  the  particular  and  specific  question  for  decision 
being,  whether  the  real  estate  was  so  devised  as  to  prevent  the  daughter  from  taking 
in  it,  by  gift  or  descent,  any  interest,  or  any  interest  beyond  the  period  of  her  life» 
except  an  interest  transmissible,  and  to  be  treated  as,  personal  estate,  a  question  that 
rendered  it  necessary  to  determine  the  meaning  and  effect  of  the  direction  to  sell  and 
convert  into  money.  If  the  phrase,  "  at  their  arriving  to  the  age  of  twenty-one  years," 
were  to  be  construed  literally,  it  would  not  reach  the  case  of  one  only  of  several  chil« 
dren  attaining  that  age.  The  testator  might  have  had  children  bom  after  his  will, 
though,  as  it  happened,  he  had  not.  The  will  did  not  exclude  any  such  children. 
The  words  were,  "  to  be  equally  divided  between  my  said  wife  and  as  many  children 
as  she  may  have  at  my  decease."  The  will  did  not  require  or  mention  the  attainment 
of  any  age  as  a  qualification  or  condition  for  taking  under  the  gift.  Had  the  testator 
left  several  daughters  and  a  son,  and  they  had  all  died  minors,  leaving  issue,  comld  it 
have  been  maintained  that  the  son  should  exclude  the  daughters  from  all  participation 
in  the  corpus  of  the  real  property  ?  But  how,  under  this  will,  could  that  participatioa 
have  been  claimed  unless  under  the  operation  of  the  direction  to  sell  and  divide  the 
proceeds  ?    It  appeared  to  his  Honour  that  it  was  consistent  with  authority  and  prin<* 

ebarity.    The  money  was  not  laid  out  when  the         (&}  Bromfield  v.  Crowder, — A  testator  devised  to 

Umitationa  prior  to  that  to  the  charity  became  ex-  A  and  B  for  their  lives  tueeessively,  and  alter  the 

hansted ;  and  the  gift  to  the  charity  being  void  death  of  the  longest  liver,  to  C,  if  he  should  attain 

imder  the  statnte  of  mortmain,  it  was  held  that  the  the  age  of  twenty-one  years,  bat  not  otherwise ; 

next  of  kin.  and  not  the  heir  at  law  of  the  testator,  and  in  case  he  died  before  he  attained  that  age, 

was  entitled  to  the  fond.  then  in  the  manner  therein  mentioned.     A  and 

(a)  PoUey  v.  Seymour.    Dee.  8  and  21,  1837.  B  died,  while  C  was  under  the  age  of  twenty-one. 

Baron  Alderson.— ConstmcUon  of  a  will  as  to  the  Held,  that  C  took  a  vested  estate  in  fee  simple. 

Intention  of  the  testatrix,  that  her  property  should  determinable  on  the  event  of  bis    dying  under 

be  eonvnted  out  and  out.  twenty-one. 
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dple,  consistent  with  sound  principles  of  interpretation^  to  hold,  that  if  the  testator, 
in  using  the  words  "  at  their  arriving  to  the  age  of  twenty-one  years,"  meant  more 
or  less  than  what  would  hare  been  correctly  expressed  by  the  two  words  "  subject 
thereto/'  he  meant  by  them  to  say  "  when  there  shall  not  be  a  child  alive  imder 
twenty-one;"  the  clause  that  he  had  called  the  third,  being  to  be  read,  in  his 
Honour's  opinion,  substantially  as  if  it  had  preceded  or  formed  part  of  the  commence- 
ment of  the  clause  called  the  second.  His  Honour  said  that  he  referred  during  the 
argument  to  the  language  of  Sir  William  Grant,  in  Murray  v.  Jones,  and  to  the 
numerous  class  of  cases  to  which  that  case  belonged,  and  which  he  thought  not 
irrelevant.  The  defendant's  counsel  seemed  to  xely  considerably  on  another  class  of 
decisions,  as  to  the  relevancy  of  which,  however,  his  Honour  did  not  give  any  opinion 
beyond  saying  that  if  they  had  any  bearing  on  the  present  will,  that  bearing  was  not, 
he  thought,  favourable  to  the  plaintiffs.  The  testator,  in  his  opinion,  shewed  himself 
to  have  intended  that  in  the  event,  which  happened,  of  his  wife,  and  also  one  or  both 
of  his  daughters,  surviving  him,  there  should  be  positively  and  absolutely,  at  some  time, 
and  not  conditionally  or  contingently,  a  sale  of  the  real  estate.  That  time,  he  consi* 
dered,  arrived  at  or  before  the  widow's  death,  and  if  the  surviving  daughter  had  any  in« 
terest  in  the  rents  that  accrued  between  her  own  decease  and  the  decease  of  her  mother, 
it  was  not,  in  his  opinion,  an  interest  capable  of  devolution  from  the  daughter, 
in  consequence  of  her  intestacy,  upon  her  heir.  His  Honour  said  that  he  must,  there- 
fore, hold  that  she  did  not  take,  by  devise  or  descent,  from  the  testator,  legally  or 
equitably,  any  real  estate  descendible,  or  capaUe,  upon  her  dying  intestate,  of  devolv- 
ing from  her  to  her  heirs,  and  that  consequently  her  heiress  at  law  could  in  that  cha- 
racter have  no  claim*  It  foUows  that  he  must  allow  the  demurrer,  but  it  was  not  a 
case  for  costs.  Assuming,  indeed,  the  material  fRcts  upon  the  supposition  of  which 
the  case  had  been  argued  to  be  true,  his  Honour  said  that  he  should,  if  he  could,  direct 
the  costs  of  each  party  to  be  paid  out  of  the  estate. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

Novemler^andlZ,  1844. 

CnuacHiLL  tf.  Marks. (d) 
WiU^  eofutructitm  qf^Ueutramt  upon  dlienaHon — Forfeiture— Imohent — Ateiffnee^i  eotii, 

A  tetiaior  gave  to  A  B,  for  his  natural  life,  the  dividende  upon  a  eum  o/b^OOOl.  stock,  and  directed 
that,  if  he  should  die  or  beconte  bankrupt,  then  the  dividends  should  be  paid  to  his  wife,  if  she 
should  then  be  living,  for  her  life,  she  to  la^  it  out  for  the  good  qfhis  children  :  but  if  she  should 
ie  the  longest  liver,  and  get  married  agahif  then  she  should  have  nothing  more  to  do  with  tha 
money ;  the  executors  should  then  haveJkU  control  over  the  money,  and  should  lag  it  out  as  they 
should  thmk  best,  for  such  qfthe  children  as  remained  under  age,  and  when  the  youngest  child 
should  become  qf  the  age  qf  21  years,  then  the  5,000/.  stock  to  be  sold,  and  the  money  should  be 
then  equally  divided  between  such.o/the  said  A  B*s  children  as  should  then  be  living,  equally,  share 
and  share  alike  ;  but  no  one  qf  the  said  children  should  be  allowed,  or  should  ever  sell  or  part  with 
Ms  or  her  share  or  interest  in  the  said  money,  until  it  should  be  divided :  if,  on  proof  qf  any  one 
or  more  qf  them  having  done  sOf  then  his  or  her  share  should  from  that  time  become  the  property  qf 
the  other  childrau  and  when  the  said  stock  should  become  sold,  his  or  her  share  should  be  divided 
between  those  other  children  who  should  not  have  sold» 

After  A  B*s  death,  and  during  his  wife's  life,  and  btfore  the  youngest  child  attained  21,  one  of  the 
children  took  the  benefit  qf  the  Insolvent  Debtors*  Act,  and  it  was  held  that  the  restraint  upon 
alienation  was  efeetual,  and  that  the  presenting  the  petition  by  the  insolvent,  and  the  vesting  order 
upon  it,  was  a  parting  with  the  share  within  the  terms  qfthe  will,  and  that  the  share  consequently 
became  the  property  of  the  other  children ;  and  it  was  also  held  that  in  this  suit,  instituted  to 
obtain  the  direction  qf  the  Court  as  to  the  insolvent's  share,  his  assignee  must  obtain  his  costs  out 
of  the  insolvent's  estate,  if  any. 

JAMES  CHURCHILL,  by  his  will,  dated  the  1st  of  January,  1830,  gave  as 
follows  ;— 
"  I  give  and  bequeath  to  my  brother,  George  Churchill,  for  his  natural  life,  the  in- 
(o)  Reported  by  G.  S.  Allnutt,  Esq.,  Barrister-at-Uw. 
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tvrest  or  dividends  from  5)0001.  New  3|  per  Gents..  goT^mment  stocks,  which  now 
pays  a  dividend  at  the  Bfemk  of  England  of  175/. ;  the  said  dividends,  or  any  other 
dividend  thait  government  may  pay,  shall  he  paid  to  him  half-yearly,  if  convenient,  for 
and  during  his  natural  lifetime.  He  shall  never  sell  or  part  v^ith  the  said  interest  or 
Avidends  in  any  way  whatever  during  his  lifetime  until  it  becomes  due ;  and  if  the  said 
Qeorge  Ghurchili  should  die  or  become  a  bankrupt,  then  the  said  dividends  shall  be 
]mid  to  his  said  wife,  if  she  shall  be  then  living,  for  her  life.  She  is  to  lay  it  out  for 
the  good  of  hb  children ;  but  if  she  should  be  the  longest  liver,  and  get  married  again* 
then  she  shall  have  nothing  more  to  do  with  the  money ;  the  executors  or  executor 
ahall  then  have  full  control  over  the  money,  and  shall  lay  it  out  as  they  shall  think  best 
for  such  of  the  children  as  remain  under  age ;  and  when  the  youngest  child  becomes  of 
the  age  of  21  years,  then  the  said  5,000/.  shall  be  sold,  and  the  money  shall  be  then 
equally  divided  between  such  of  the  smd  Greorge  Ghurchill's  children  as  shall  then  be 
living,  equally,  share  and  share  alike,  but  no  one  of  the  said  children  shall  be  allowed, 
or  shall  ever  sell  or  part  with  his  or  her  share  or  interest  in  the  said  money  until  it  shall 
be  divided ;  if  on  proof  of  any  one  or  more  of  them  having  done  so,  then  his  or  her 
share  will  from  that  time  become  the  property  of  the  other  children,  and  when  the  said 
stock  i^all  become  sold,  his  or  her  share  shaU  be  divided  between  those  other  children 
whd  shall  not  have  sold  this  stock,  to  stand  in  the  name  of  my  executors." 

The  testator  died  on  Ae  15tli  of  October,  1831,  and  his  brother,  Greorge  Churchill, 
died  on  the  10th  of  January,  183G,  leaving  his  widow  and  six  children  him  surviving. 
James  Churchill,  one  of  the  children,  having  been  arrested  for  debt,  on  the  27th  of  July, 
1840,  presented  a  petition  for  his  discharge  to  the  Insolvent  Debtors'  Court,  on  the  7tli 
of  August  following.  On  the  8th  of  August,  1840,  the  usual  vesting  order  was  made, 
and  on  the  3rd  of  September  the  insolvent  signed  his  schedule,  in  which  he  stated,  among' 
the  particulars  of  his  property,  an  interest  in  remainder  in  one- sixth  part  of  5,000/.  New 
3}  per  Cent,  under  his  uncle's  will.  This  schedule  being  filed  on  the  4th  of  Septem- 
ber, the  insolvent  obtained  his  discharge  on  the  27th  of  February,  1841 ;  and  on  the 
29th  of  the  following  month,  Robert  Marksi  one  of  the  defendants  in  this  suit,  was 
appointed  assignee  of  his  estate  and  effects. 

In  the  monUi  of  May,  1843,  the  widow  of  Greorge  Churchill  died,  and  on  the  16th 
of  January,  1844,  the  youngest  of  his  children  attained  21,  there  being  then  four  only 
of  the  children  living,  one  of  whom  was  James  Churchill,  the  insolvent. 

Claims  having  been  made  to  the  fourth  share  of  James  Churchill  by  Marks,  the 
assignee,  and  by  the  other  children,  this  suit  was  instituted  by  the  testator's  representa- 
tives for  the  purpose  of  obtaining  the  direction  of  the  Court. 

Simons,  for  the  plaintiffs,  referred  to  Brandon  v.  Astonija)  (2  Y.  &  C.  C.  C.  24),  and 
Martin  v.  Maugham,  17th  of  July,  1844,  where  the  Vice- Chancellor  of  England  held 
that  the  presenting  a  petition  to  Uie  Insolvent  Court  was  within  the  language  of  a  will 
fay  which  an  annuity  was  given  over,  "  in  case  the  annuitant  should  attempt  to  sell  or 
dispose  of  his  interest  in  tjie  testator's  annuity  to  him." 

Koe  and  Tripp,  for  R.  Marks,  the  assignee. — ^There  was  an  absolute  vested  interest 
in  the  stock  in  each  of  the  children  of  Geoi^  Churchill,  the  time  of  payment  only  bdng 
postponed,  and  this  renders  the  case  clearly  distingmshable  from  Brandon  v.  Aston, 
where  the  insolvent  took  a  life  interest  only.  Besides  this,  the  restraint  upon  alienation 
is  in  this  case  void  ;  for  the  interest  given  by  the  will  being  absolute,  and  not  a  life  in- 
terest, the  Court  will  not  support  such  a  restraint.  {Ross  v.  Ross,(b)  1  J.  6i  W.  154 ; 
Co.  litt.  206  b,  222  b,  &  223  a.)  The  insolvency  is  not  such  a  selling  or  parting; 
with  the  interest  as  is  contemplated  by  the  will.     Had  the  insolvent  died  after  present- 

(a)  Brandony.  Asian.  V.  C.  K.  Bruce.    Nov.  14,  took  the  benefit  of  the  l  &  2  Vict,  c  llO,  for  the 

1842. — A  testator  bequeathed  an  ananity  to  his  relief  of  insolvent  debtors : — Held,  that  this  was  a 

nephew  for  life,  declaring  that  his  nephew  should  forfeiture  of  the  annuity,  and  that  the  children  were 

have  no  power  to  sell,  mortgage,  incumber,  or  an-  entitled  to  the  fund. 

tidpate  it ;  and  that,  in  case  he  should  attempt  so  (b)  Ross  v.  Ross.  SirThos.  Pluner,  M.  R.   Dec. 

to  do,  the  same  should  cease,  and  be  no  longer  pay-  21, 1819.— Bequest  of  a  le^cy  to  A,  to  be  paid  at 

able  to  him.    And  after  the  decease  of  his  nephew,  25,  or  between  21  and  25,  if  the  executors  should 

or  any  such  attempt  to  sell,  mortgage,  incumber,  or  think  proper ;   and  maintenance  in  the  meantime, 

•ntidpate  tbe  annuity,  the  testator  directed  the  with  a  limitation  over,  in  case  A  should  not  teoeiTe 

fund  out  of  which  the  annuity  was  to  be  paid,  to  be  or  dispose  okT  it  by  wUl,  or  otherwise,  in  his  lifetime : 

divided  amongst  his  nephew's  children.  The  nephew  the  limitation  over-was  hdd  to  be  void. 


ing- the  petition,  and  before  the  Testing  order  was  nmde»  the  act  of  die  insdvent  would* 
have  been  revoked. 

Wigram,  Chichetter,  and  AmpMett,  for  other  defendants. 

The  VicB-CHANCBj.i.oa. — My  present  impression  is,  that  in  this  case  there  was  a 
parting  with  the  property  within  the  meaning  of  the  expression  in  the  will.  I  will  not 
dispose  of  the  point  finally  J30w,  but  that  is  my  present  impression.  The  next  question 
will  be,  whether  the  clause  is  effectual  ?  Assuming  that  at  the  time  of  the  vesting 
order  the  mother  was  alive,  and  a  widow,  and  continuing  a  widow  of  George  Churchill, 
andtissuming  that  one  of  the  children  entitled  contingently  was  a  minor  at  the  time  of 
the  vesting  order,  as  it  has  been  stated  to  me«  1  think  the  interest  of  the  insolvent  waf 
at  the  time  bott  contingent  and  reversionary ;  because,  if  there  is  any  gift  at  all«  which 
all  parties  agree  in  assuming,  the  gift  is  on^  in  these  words,  "  and  when  the  youngest 
child  becomes  of  the  age  of  21  years,  then  the  said  5,000/.  stock  shall  be  sold,  and  the 
xaoney  shall  be  then  equally  divided  between  such  of  the  said  C^rge  Churchill's 
children  as  shall  be  then  Uving,  equally  share  and  share  alike.^'  It  waa»  therefore,  en- 
^ely  contingent,  and  the  widow  was  entitled  to  the  income  at  that  time,  and  if  the 
insolvent  had  died  before  the  youngest  chdid  had  attained  2L  there  would  have  been 
no  interest  at  aU  in  James  Churchill*  the  word  "then"  having  the  meaning  I  have 
^ascribed  to  it,  and  there  being  no  other  gift  of  the  capital.  The  question  then  remains, 
whether  the  clause  is  effectual,  which  I  should  wish  to  hear  argued  afterwards. 

November  18,  1844. 

The  Vicb-Ghancellor.— I  have  considered  this  case  since  Saturday  week.  The 
ianguage  of  the  will  of  the  testator,  James  Churchill,  is  more  brief  and  restricted  than 
that  which  I  had  to  construe  in  Bra$idon  v.  Aston,  but  I  remain  of  opinion*  that  by 
means  of  the  petition  presented  by  the  insolvent,  the  vesting  order  upon  it,  and  his 
discharge  so  procured,  he  parted  with  his  interest  (if  any)  under  the  will,  within  the 
meaning  of  that  expression  contained  in  it.  It  has  been  stated  and  admitted  that 
these  proceedings  took  place  after  the  deaths  of  the  testator  and  the  insolvent's 
&ther,  George  Churchill,  while  the  insolvent's  x^aothcr  was  living,  the  widow  of  his 
fEither,  and  while  one  of  the  living  children  of  the  insolvent's  father,  mentioned  in  the 
will,  was  a  minor.  It  has  not  been  suggested  that  the  widow  did  not  duly  perform 
the  duty  imposed  upon  her  by  the  words,  "  she  is  to  lay  it  out  for  the  good  of  his 
children;"  words  which  I  think  certainly  eamot  be  considered  as  extending  beyond 
the  income  during  her  life,  and  except  such  interest  as  the  insolvent  might  have  in 
the  application  of  the  income  during  her  life,  he  had  not,  under  the  circumstances 
which  I  hieive  mentioned,  according  to  the  true  construction  of  tiie  will,  acquired,  in 
my  judgment,  any  personal  or  any  vested  interest  in  any  part  of  the  fund  in  question 
at  Uie  time  of  his  presenting  his  petition  or  at  the  time  of  the  vesting  order.  Per- 
haps, however,  these  points,  upon  Which  my  opinion  being  against  the  assignees,  the 
comisel  for  the  other  parties  need  not  argue  them,  do  not  so  decidedly  conclude  the 
question  in  dispute  against  the  assignees,  either  as  to  participation  in  the  income 
during  the  widow's  1^  or  in  the  ^pital  after  her  death.  I  collect  that  the  child  or 
one  of  the  children,  under  age  at  ihe  time  of  the  vesting  order,  afterwards  attained 
majority,  and  that  there  is  not  any  minor  cbUd  now  living.  I  repeat  that  I  do  not 
consider  Brandon  v.  Atton  to  have  been  wrongly  decided.  I  now  wish  to  have  Hie 
question  argued  whether  the  restraint  on  alienation  was  effectual. 

Koe  and  Tripp,  tor  the  assignee. — In  Bradley  v.  Peixoto  (3  Ves.  323)  (a),  the  words 
of  the  gift  are  very  similar  to  those  in  Brandon  v.  Aston,  and  yet  the  restraint  on 
alienation  was  held  to  be  void,  as  bdng  a  condition  inconsistent  with  the  nature  of 
the  gift.  But  even  were  this  to  be  considered  a  purely  cmitingent  interest,  yet  in  the 
events  that  have  happened,  but  for  the  condition  against  alienation  it  would  now  have 
become  a  vested  and  absolute;  possession ;  the  principle  of  law  therefore  against  aliena- 

(a)  Bradley  ▼.  Peixoto.    Sir  R,  P.  Aiden,  M.R.  if  lie  attempts  to  4iqK>ae  of  theprii(d|ail,  thea  OTer, 

Msrch  10,  1797. — A  condition  inconsistent  with  the  he  takes  the  absolute  intere&t,  and  the  conditiQiv 

gift  is  void,  and  therefore  npQn  a  bequest  to  A  for  life,  being  inconsistent  with  it,,  is  veld, 
aad  at  his  decease  to  his  heirs,  executors,  &c.,  but 


«78  KEAL  PROPERTY  AND  CONtEftA^NClNG  CASES. 

iBon  is  equally  applicable  to  a  contingent  absolute  interest  as  it  is  to  a  tested  absolute 
interest  in  possession.     {Green  v,  Harvey,  1  Hare,  428.)  (a) 

The  Vice-Chancelior. — ^Why  a  provision  that  a  man  having  a  Itfii  estate  shall 
not  alienate  that  Ufe  estate  is  more  according  to  principle  than  a  provision  that  a 
man  having  an  estate  in  fee  simple  should  not  during  his  own  life  alienate,  I  have 
never  been  able  to  understand,  but  a  long  course  of  decisions  seem  to  haVe  settled  thte 
point. 

Wigram  and  Chichester,  for  the  other  children  of  George  Churchill.  • ' 

TTie  VicE-CttAWCELLOK. — I  am  at  present  of  opinion,  that  whatever  might  hate 
been  thought  of  this  point  two  hundred  and  fifty  yeanr  ago,  tiie  decisions  conformably 
recognized  as  now  bindmg  for  more  than  a  century  have  rendered  it  in  eflect  neces- 
sary to  hold  that  this  clause,  worded  as*  it  is,  is  in  effect  valid.  They  do  not  perhaps 
decide  it  in  terms,  but  they  decide  it  in  substance  and  effect ;  and  therefore,  construing 
the  will  as  I  do,  I  must  hold  that  this  clause  of  forfeiture,  the  shifting  clause,  or  what* 
ever  it  ought  to  be  called,  worded  as  it  is  and  applied  to  this  particular  will,  must  b^ 
decided  by  me  to  have  validity. 

Koe  applied  to  have  the  costs  of  the  assignees  paid  out  of  the  estate,  submittan^ 
that  Hie  assignees  had  acted  properly  in  submitting  the  question  to  the  Court. 

The  Vice-Chakcellor. — In  Brandon  v.  Aston  the  bill  Was  filed  by  the  trustees' 

against  the  assignee  and  children  for  the  purpose  of  having  their  rights  declared,  and 

I  said,  that  "  As  the  bill  was  filed  by  trustees  to  settle  the  conflicting  claims  of  the 

assignee  and  other  parties,  and  as  the  assignee  would  probably  have  his  coste  out  of 

•  the  insolvent's  estate,  he  should  be  allowed  no  costs  in  this  suit;"  I  did  not  order 

him  there  to  pay  costs,  nor  of  course  do  I  order  liim  here  to  pay  cc^sts.    He  must 

neither  pay  nor  receive  costs,  but  must  get  them  out  of  the  insolvent's  estate,  if  any. 

It  being  admitted  that  the  presentation  of  the  petition,  the  vesting  oHer,'  and  tM 

discharge  under  the  Insolvent  Act,  took  place  during  the  K/e  of  iht  u^dow,  and 

while  she  was  the  widow  of  the  testator's  brother,  George  Chunihill,  wid^hiU 

there  was  living  a  child  of  the  widow,  a  minor,  which  minor  afterwards  attained 

21 1  declare  that  the  share  of  the  insbhent,  Janies  Churchill,  went  over  to  ike 

other  children  of  George  Churchill,  deceased. 


VICE-CHANCELLOR  KNIOHT  BRUCE'S  COURT, 

Ifovethher  6  and  7,  1844. 

Biusffows  l^  Wooi>.i(6) 

Vendor  and pnrpha9tr--Sj9ecific performanee--Cofienant  rynning  with  the  land-^CoMts. 

A  being  nUed  qf  aflMt  told  apart  af  it  to  B^  and  in  the  dtml  ^conveyance a-mutwU  eovenant  was 
entered  into  between  Aand  B,  that  A  tkotdd  Hot,  or  to  the  part  retdined  by  him,  ondthetBehatdd 
net,  ta  ie  the  part  eomeyed  to  Atfm,  btdU  any  houte  thereen  efleee^eaiue  then'Wm.,  nier  erect  any 
steam  engine  or  memf^keiory  therem,  nor  eti/l^anfdwihKeie  tohe  tarried  on  there  whteh^nt^ht^lf 
toneidered  a  fiuUanee  to  the  neighbourhood,  A  qftervards  coktrqeted  to  tell  to  C  the  pert  retaimed 
by  him,  free  from  iheumbrancet,  but  no  mention  woe  made  qfthe  ewenani  with  B.  C,  qfter  the 
contrapt  was  entered  into,  had  notice  qfthe  covenants  and  U  u>a»  held  that  A  coM  wt  enforce  a 
epecific  peiformanee  of  the  contract,  ,     '  . 

In  a  euit/br  the  epec(fleipefformanee  V  a  eoniraetfor  the  pwnhese  qfland,  uoMeeeeery  eeidemtewae 
yone  inSo  onboth  eidee,  andutttenabU  eaeepUom  were  4ekenbyiied^endaniiatheplaintife4itia^ 
and  the  Courtt  i^Mghit  gme  sadynmmt  for  the  d^f^mdan^  refused  te  uUew  hbn  his  ebete  qfthe 
eeidenee,ortheeo9tseeipationedbytheuntenabU0aetpti<tne. 

THIS  was  a  suit  by  a  vendor  to  Go»pel  the  specific  performance  of  an  agreement 
for  the  pnichase  of  a  portion  of  a  piece  of  land  called  the  New  Hey,  near  liver- 

Ja)  Green  v.  Harvey.    V.  C.  Wigmm.     May  4  divided  between  all  my  grandchildren,  by  the  con. 

I  9,  1843.— A  testator  bequeathed  a  leasehold  sent  of  his  mother."    Held,  that  the  son  toc^  an 

hoose  and  premises,  with  the  fdmitnre  and  plate,  to  absolute  interest  in  the  honse. 
his  son.  and  added,  "  and  should  he  die  without  heir         (b)  Reported  by  G.  S.  Allnxjtt,  Esq.,  Harris* 

or  will,  the  profits  of  the  said  bouse  to  be  equaUy  ter-at-law. 


BAISroWE^  tf .  WOOP»  d7» 

pool.  On  a  refereaoe  to  the  Master  upon  tba  validity  of  the  title,  he,  on  the  Ist  of 
July,  1844,  reported  that  a  good  title  could  be  made  and  had  been  shewn  before  the 
fling  of  the  bill.  To  this  report  the  defendant  filed  exceptions,  which  now  came  on 
for  BXgiunent.  The  principal  exception  was  on  the  following  gronnd :  By  indentures 
of  lease  and  release,  dated  the  15th  and  i6th  of  May,  ISdl,  the  piece  of  land  called 
the  New  Hey  was  coaveyed  to  the  plaintiff  in  fee.  By  a  memorandum  indorsed  on  the 
indenture  of  release,  it  appeared  that  by  indentures  of  lease  and  release,  dated  the  16th 
and  17th  of  November,  1833,  a  part  of  the  piece  of  land  called  the  New  Hey  was  for 
valuable  consideration  conveyed  by  the  plaintiff  to  Mr.  lienry  Jenkins  in  fee,  and  that 
in  the  indenture  of  release  was  contained  the  following  covenant :  "  And  the  said 
Simon  Bristowe  doth  hereby  for  himself,  his  heirs,  executors,  and  administrators,  as  to 
the  residue  of  the  land  comprised  in  the  said  recited  indenture  of  the  16th  day 
of  May  last,  covenant  with  the  said  Henry  Jenkins,  his  heirs,  appointees,  and 
aiBigns ;  and  the  said  Henry  Jenkins,  as  to  the  land  hereby  conveyed,  doth  for  himself^ 
his  heirs,  executors,  and  administrators,  further  oovenant  with  the  said  Simon  Bristowe, 
his  heirs,  appointees,  and  assigns,  that  no  houses  in  courts,  or  any  house  of  less  value 
than  300/.,  shall  be  erected  or  buUt  upon  their  respective  parcels  of  land,  or  any  part  or 
parts  thereof  respectively ;  and  that  they,  the  said  Simon  Bristowe  and  Henry  Jenkins  re* 
apeetively»  shall  not  nor  will  erecti  or  permit  or  suffer  to  be  erected  or  made  upon  the 
lame  respective  parcels  of  land»  or  any  part  or  parts  thereof  respectively,  any  steam 
engine  or  manu&ctory»  nor  carry  on  or  permits  or  sufier  to  be  carried  on  in  or  upon  the 
lame,  or  in  any  building  to  be  erected  thereupon,  any  trade  or  business  whatsoever* 
which  can,  shaU,  or  may  be  considered  a  nuisance  to  the  neighbourhood."  The  plain- 
tiff afterwards  entered  into  the  contract  with  the  defendant,  Mr.  Wood,  to  sell  the  re« 
maining  part  of  the  piece  of  land  called  the  New  Hey,  with  other  hereditaments,  in  fee 
limple,  in  possession,  free  from  incumbrances ;  no  mention  being  made  in  the  [contract 
of  the  mutual  covenant.  The  abstract  of  titiie  having  been  prepared  before  the 
execution  of  the  indentures  of  the  16th  and  17th  Qf  November,  1833,  no  notice  was 
taken  of  the  covenant  there ;  but  upon  comparison  of  the  abstract  with  the  deeds,  the 
defendant  became  aware  of  the  covenant  tbroii^  the  memorandum  indorsed  as  before 
mentioned.  The  defendant  therefore  contended  that  be  waa  entitled  to  be  relieved  from 
the  performance  of  the  contract,  this  covenant  preventing  the  plaintiff  from  being  able 
to  convey  to  him  the  estate  free  from  incumbrances. 

Russell  and  Rudall,  for  the  exception,  cited  Spencer* s  case  (5  Rep.  16a),  when  the 
Vice-Chancellor  called  upon 

Wigram  and  Sfinythe^for  the  plaintiff^  who  eentepded  that  this  was  a  personal  cove- 
nant, and  one  which  did  not  run  with  the  land,  and  consequently  could  not  affect  a 
purchaser.  They  cited  Webb  r.  Russell  (3  T.  R.  393) ;  (o)  Roach  v.  Wadham  (6  East, 
289) ; (b)  Lawrence  PakenhanCs  case  (42  Edw.  3,  fo.  3); (c)  Holmes  v.  Buckley  (Free. 
Ch.  39) ;  (d)  Duke  of  Bedford  V.  The  Trusties  of  the  British  Museum  (<?)  (2  Myl.  & 

{a)Wei6r,  Ruuetl,  jfnlyl,  1789.  Kin gU  Bench.  (d)  Solmea  y.  Bucklep.    Feb.  23,  I691.    Lordsr 

Urd  "Chief  Justice   Kcnyon^— If  morigtifor  and  Gommlftsloners  Msyoard,  Keok,  and  RawUason.--' 

a^rtgigee  make  a  lease  in  wyeh.tlie  eoyenantaftv  Boroa  and  feme  granted  a  water-coarse  through 

^  rsnt  and  repalis  ars  only  wUh  the  mortg^gar '  the  feme^t  lands,  with  covenants  for  then,  their 

Ud  hit  assigns,  the  stsignee  ot  the  mortgagae  eaa*  heirs  and  asaigM^  i»  e)eaiiae.aa4  kee|^ U  in  vepair^ 

iwt  maintain  an  action  for  the  breach  nf  these  co:re- .  and  suAer  a  cosunoii  meoveiy  to.cstahlish  the  gmnt.. 

lUifits,  hecause  they  mr  collateral  to  Ms  i^ntor's  This  was  held  not  to  be  a  personal  covenant  as  to^ 

iat^rest  hi  the  land,  and  therefore  do  not  run  with  it.  the  baron  and  /eme,  but  a  covenant  which  ran  with. 

(h)  Rbaeh  v.  Wkdham.    Feb.  11,  1805.    Ring's  the  land,  and  would  bind  the  assignees,  being  made 

Beach.  Lord  Chief  Justice  EUenborongh. — Land,  in  good  by  the  reeotery. 

^eh  W  had  •  v^Med  fie,  liable  to  be  dhFi!Stea_by  (e)  Duke  ^  Be^ord  ▼.  The  Trustees  qf  Oe  BrUisH 

the  Ckeeiition  of  s  power  of  afpoiatinent  by  W,  Jiaanm.    July  6,  1M2.    Lord  Bldon,  L^C,  and. 

hctd  sot  to  be  snbject  in  the  hands  of  W's  appttbteo  Site  IlioaMe  Fliuaei,  M.  IL'   ftniery  whether^  where 

to  a  coyenant  by  W  for  himself,  his  heiif  WmL  .  lsmihii4beefio<ii«rcpediBl^bydeede(feoffBient,s«b* 

usigns,  contained  in  the   deed  of  conveyance  tp  ject  to  a  perpetual  ground  rent,  and  the  feoffee  cove- 

Wy  ft«.  Mated  fop  himself;  his^  heirs  and  assigns,  with  the 

{e)  Lawrenee  PakenhtLnCrcue,  Difituv  by  Fineh-  feoffor,  who  was  the  owner  of  adiioining  lands,  hb 

^f  in  a  case  where  A  was  vested  of  the  manor  heirs,  executors,  administrators,  and  asilgns,  not  to 

of  D,  of  which  a  chapel  was  parcel,  and  a  friar,  use  the  land  in  a  particular  manner,  such  covenant 

^m  the  consent  of  his  convent,  covenanted  with  A  could  be  enforced  against  the  assigns  of  the  cove- 

>Qd  his  heirs,  to  celebrate  divine  service  hi  the  ehapel  nantor  ? 
^ttkly  for  A  and  his  servants,— that  the  covenant 
voold  run  with  the  land. 


W>  BEAIi  PROPEOTY  iU^I>  OOMTBTAirCINO  GASES. 

K.  554) :  Kqipl^  V.  Bailey  (2  MyL  &  K.  51 7) ;  (a)  Whainum  v.  Gi!mm  (9  Sim.  l96) ;  (d) 
and  Sckrtiber  v.  Owrf  (10  Sim.  9).{c) 

The  Vioe-Ceanobllob. — I  consider  thla  title  to  be  too  doitfcaful  to  force  upon  a  pur* 
clififler.  If  the; purchaser  were  to  take  this  tide,  he  would  take  it  under  drcumatuioes 
of  great  risk  and  danger.  It  is  too  weighty  and  too  serious  a  question,  whether,  if  he 
talres  the  property,  taking  it,  as  he  will  do,  with  notice  of  tbe  covenant,  he  will  be 
liable  under  the  covenant,  for  the  Court  to  be  justified  in  forcing  the  title  upon  him. 
I  i^all  therefore  neither  overrule  nor  allow  the  exception,  but  shall  declaze  that  the 
title  is  too  doubtful  to  feree  upon  the  purchaser. 

November  liK 

The  question  of  co0ts  was  argued,  and  it  appeared  that  the  second  and  third  except 
tions  taken  by  the  defendant  were  dearly  untenable,  and  that  much  unnecessary  evi- 
dence had  been  gone  into  on  both  sides. 

Wigram  and  Smythe,  for  the  plaintiff,  contended,  that  there  being  no  improper  con- 
duct on  the  part  of  the  plaintiff,  tiiis  was  a  fit  case  for  an  exception  being  made  from 
the  general  nile  as  to  costs  following  the  result  of  the  suit. 

Russell  and  Rudall,  for  the  defendants,  cited  WiUiams  v.  Edwards  (2  Sim.  78),  (d)  and 
a  passage  from  the  judgment  of  Lord  Eldon,  in  Vancouver  v.  Bliss  (11  Ves.  458, 466)* 
^*  Of  two  innocent  individuals,  the  burthen  of  costs  must  Ml  on  the  farmer  (the  vendor 
fiailing  to  make  out  his  title),  not  the  latter  (the  purchaser).  Therefore,  though  there 
is  no  imputation  upon  the  plaintiff's  conduct,  my  judgment  is,  that  under  the  circum- 
stances of  this  contract,  and  the  plaintiff's  title,  and  attending  to  what  is  the  rule  of  the 
Court  as  to  costs,  this  bill  must  be  dismissed  with  costs,  to  be  pdd  by  the  plaintiff." 

Wigram,  in  reply. 

The  Vice-Chancellor. — ^In  considering  this  question  of  costs,  the  plaintiff  is  en- 
titied  not  to  have  it  forgotten  that  the  Master  has  thought  his  titie  good ;  and  on  the 
other  hand,  the  defendant  is  entitled  not  to  have  it  forgotten  that  the  main  objection 
or  difficulty  must  be  taken,  for  every  purpose  of  litigation,  to  have  been  known  to  the 
plaintiff,  and  that  it  was  not  disclosed  in  the  agreement  on  the  abstract,  though  I  am 
peifectiy  satisfied  that  no  injustice  was  intended  by  the  plaintiff.  On  the  whole,  how- 
ever, the  plaintiff  has  failed,  and  therefore,  subject  to  what  I  am  about  to  say,  the 
plaintiff  must  pay  the  costs.  Looking  at  the  evidence  in  the  cause — the  considerable 
quantity  of  superfluous  evidence — I  think  that  justice  will  be  done  by  my  directing 
tiiat  as  to  the  costs  of  the  evidence  up  to  the  hearing,  there  shall  be  none  on  eitiier 
side.  As  to  the  costs  in  the  Master's  Office,  they  must  abide  the  usual  result,  except 
as  to  the  second  and  third  exceptions.  So  far  then  as  the  costs  in  the  Master's  Office 
have  been  increased  by  the  discussion  of  the  second  and  third  exceptions,  let  there  be 
no  costs  on  either  side.     Dismiss  the  bill  with  costs,  except  as  I  have  mentioned. 

(a)  Kepptll  V.  Bailey.    Jan.  18,  20,  21,  and  29,  person  wbo  had  purcliased  the  Beanfort  Works, 

18S4.    Lord  Brongfaam,  L.C.— CertoiD  landowners  though  -with  notice  of  the  partnership-deed, 
and  owners  of  ironworks,  and,  among  others,  the         (fr)  Whatman  ▼.  Gibson,    April  5  and  6,  1838. 

lessees  of  the  Beaufort  Works,  formed  a  joint  stock  Sir  L.  Shadwell,  V.C. — k  party  porchasing  a  house 

company,  and,  nnder  the  powers  of  the  32  Geo.  3,  with  notice  of  a  deed  of  covenant  which  existed  for 

c.  102,  constructed  a  railroad,  connecting  a  lime-  using  the  house  in  a  particular  manneri  held  to  be 

<]uarry  called  the  Trevil  Quarry  with  the  several  bonnd  by  the  covenant. 

iron  works  and  with  the  railroads  of  the  canal  com-         (c)  Sekretber  v.  Creed.     May  30  and  31,  and 

pany  incorporated  under  the  above  Act.     In  the  June  1, 1839. — SirL. Shadwell, V.C— Case  of  too 

partnership-deed  of  the  railroad  company,  tiie  lessees  special  circumstances  to  be  stated  in  a  note, 
of  the  Beaufort  Works  covenanted  for  themselves,         (d)  WOUams  v.  Edtoards.    Nov.  26  and  28, 1827. 

their  heirs,  executors,  administrators,  and  assigns,  Sir  L.  Shadwell,  V.  C— ^One  of  the  terms  of  an 

with  the  other  shareholders,  their  executors,  ad-  agreement  was,  that  the  contract  should  be  void,  if 

ministrators,  and  assigns,  so  long  as  the  cove-  the  purchaser's  counsel  should  be  of  opinion  that  a 

nantors,  their  executors,  administrators,  or  assigns,  marketable  title  could  not  be  made  by  a  certain  tiiae. 
should  occupy  the  Beaufort  Works,  to  procure  all  •  The  counsel  being  6f  that  opinion,  a  bill  by  the  par-  ' 

the  limestone   used  in  the  said  works  from  the  chaser  for  a  8pe<&c  performance  with  a  compensa- 

Trevil  quarry,  and  to  convey  all  such  limestone,  and  tion  was  dismissed  with  costs,  and  an  apphcation 

also  all  the  ironstone,  from  the  mines  of  the  said  afterwards  made  by  the  plaintiff  that  his  deposit 

works,  along  the  Trevil  railroad,  and  to  pay  a  toll  of  might  be  set  off  against  the  defendant's  costs,  and 

5d.  per  ton  per  mile  for  the  same.    Held,  that  this  the  surplus,  if  any^  paid  to  him,  was  refused  with 

covenant  did  not  run  with  the  land  so  as  to  bind  a  costs. 


•81 


THE  LORD  CHANCELLOR'S  COURT. 

December  6,  1843,  and  November  14,  1844. 

StBBLV   W.   8TBWABT.(a) 

Production  of  documenU — Confidential  eommunicaiiont—Prqfesnonal  prtvUege-^ 
Solicitor's  agent. 

Where  the  solicitor  qf  a  plaintig^  in  an  action  on  a  fnarine  policy  f  the  defence  to  which  turned  upon 
the  seaworthmets  of  the  ship  insured^  had  sent  out  the  master  of  the  ship  to  collect  evidence  in 
Calcutta,  the  letters  written  by  the  master  from  India  addressed  to  the  client,  as  well  as  those 
addressed  to  the  eoHeitor,  were  held  to  tome  within  the  class  of  privileyed  communications,  and, 
consefuentlyf  thai  they  need  not  ke  produced  ^pon  a  hill  qf  discovery  in  equity  in  aid  qf  the  defence 
at  law. 

THIS  was  a  bill  filed  by  James  Steele  and  others,  underwriters  of  a  policy  of  assur- 
ance, dated  the  15th  of  September,  1835,  wldch  had  been  effected  on  behalf  of 
the  defendant,  John  Stewart,  for  the  sum  of  4,000/.  upon  the  ship  Sherburne,  The 
policy  was  in  the  ordinary  form,  and  purported  to  insure  the  ship  and  cargo  for  twelve 
calendar  months,  commencing  the  1st  of  May,  1835,  and  ending  the  30th  of  April, 
1836. 

The  bill  then  set  forth,  that  the  SherburM  sailed  from  Calcutta,  in  the  East  Indies,  upon 
her  homeward-bound  voyage,  on  the  11th  of  July,  1835  :  that  the  ship  was  taken  in 
tow  down  the  Hoogley  river  by  a  steamer,  and  having  been  brought  to  an  anchor  in 
the  said  river,  the  steamer  in  coming  ahead  to  make  feist  the  hawser,  came  athwart 
hawse,  and  carried  away  the  jibboom  and  bumpkin-brace  of  the  ship,  and  it  was 
alleged  by  the  defendant,  otherwise  injured  and  strained  her  timbers.  That  on  the  fol- 
lowing day,  in  endeavouring  to  weigh  anchor,  the  deck,  and  bit-head  stoppers,  and  the 
messengers,  and  messenger  spare  hawser,  and  stops,  were  carried  away,  and  that  there 
was  caused  at  times  a  great  strain  on  the  stem  of  the  ship. 

The  ship  proceeded  on  her  voyage,  until  the  19th  of  July,  when  the  master,  finding 
that  a  leak,  which  had  been  previously  discovered,  continued  serious,  it  was  considered 
necessary  to  put  back  and  return  to  Calcutta ;  and  accordingly,  on  the  24th  of  July, 
the  ship  was  brought  to  anchor  off  the  Cooley  Bazaar  at  Calcutta,  and  was,  on  the 
31st  of  July,  hauled  into  a  dry  dock  at  Kidderpore,  for  the  purpose  of  being  surveyed 
and  repaired. 

That  the  ship,  having  undergone  certain  repairs,  sailed  again  on  her  voyage  to  Lon- 
don, on  the  23rd  of  August,  1835  ;  and  that  on  the  3rd  of  September  following,  the 
ship  continued  to  make  so  much  water  as  to  require  pumping  every  two  hours,  and  it 
was,  after  a  consultation  between  the  master  and  the  other  officers,  deemed  necessary 
for  the  safety  of  the  ship  and  cargo,  and  of  the  persons  on  board,  to  return  to  Calcutta. 
She  was  accordingly  brought  bade  to  Calcutta  on  the  20th  of  August,  and  was  again 
hauled  into  the  same  dock  for  the  purpose  of  being  again  surveyed  and  repaired. 

After  a  full  examination  and  survey  of  the  ship,  the  same  was  condemned  as  not 
being  capable  of  repair,  except  at  an  expense  far  exceeding  her  value,  and  she  was  after- 
wards abandoned  and  sold. 

The  bill  then  stated,  that  the  defendant  alleged  the  cause  of  the  ship  having  been 
compelled  to  return  back  to  Calcutta  on"  both  occasions,  and  of  her  ultimate  condem* 
nation  and  sale,  to  have  been  the  injury  she  had  received  by  the  steamer  having  come 
Athwart  hawse  on  the  1 1th  of  July,  and  the  strain  which  she  suffered  the  following  day 
in  weighing  anchor. 

That  on  the  30th  of  July,  1836,  the  defendant  had  commenced  an  action  in  the 
Common  Fleas  against  Steele,  as  one  of  the  underwriters,  as  for  a  total  loss.  That  an 
order  was  made  in  the  action,  by  one  of  the  judges  of  that  court,  for  the  examination 
of  witnesses  abroad,  as  to  the  facts  to  be  inquired  into  in  the  said  action. 

That  Thomas  Ingate  Warren,  the  master  of  the  said  ship,  was  sent  out  to  India  by 
the  defendant,  for  &e  purpose  of  collecting  evidence  on  the  part  of  the  defendant,  but 
that  the  several  facts  and  circumstances  in  question,  in  the  said  action,  were  knovm 
(a)  Reported  by  R.  G.  Wblfo&d,  Esq.,  Barrister-at-law. 
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almost  ezdusiTely  to  the  defendant  alone,  or  to  the  said  master,  officers,  and  pas- 
sengers, who  sailed  in  the  said  ship  at  the  time  the  circumstances  occurred,  whose 
Ziames  and  addresses  the  plaintiff  was  unable  to  discover  except  upon  a  discovery  from 
the  defendant,  which  he  refused  to  give. 

That  the  object  of  the  plaintiff  in  taking  the  said  examination  had  been  frustrated,, 
and  the  defendant  had  obtained  a  verdict  at  law  against  the  plaintiff  Steele  for  a  gene- 
ral and  particular  average  upon  the  damage  sustained  by  the  defendant ;  and  that  the 
defendant  threatens  to  commence  similar  actions  against  the  rest  of  the  plaintiffs  in 
respect  of  the  same  matters.  That  a  new  trial  had  been  obtained  in  the  action  against 
the  plaintiff  Steele,  which  would  shordy  come  on  to  be  tried  in  London,  but  that  Steele 
could  not  safely  proceed  to  trial  without  a  full  discovery. 

The  bill  then  charged,  that  the  timbers  of  the  ship  must  have  been  in  a  very  decayed 
and  unsound  condition,  to  an  extent  sufficient  to  render  her  unseaworthy ;  and  that  it 
was  not  at  the  time  of  the  coUision,  nor  until  a  considerable  time  afterwards,  in  any 
way  suggested  that  any  injury  had  been  done  to  the  ship  by  the  collision,  or  by  the  eo- 
deavour  to  weigh  anchor  on  the  following  day ;  and  that  any  statement  to  that  effect 
was  a  mere  afterthought  and  invention  on  the  part  of  the  defendant  or  his  bgents,  sug- 
gested for  the  purpose  of  throwing  the  loss  upon  the  plaintiffs. 

There  was  a  charge,  that  the  ship  had  been  surveyed  on  the  22nd  of  June,  1835, 
and  the  surveyor  reported  that  she  ought  to  have  been  put  into  dock.  Many  other 
charges  were  made  by  the  bill  relative  to  the  state  of  the  ship  previously  to  her  arrivid, 
and  during  her  stay  at  Calcutta,  but  which  are  not  material  to  the  present  report. 

The  bill  then  charged,  that  during  the  period  the  ssdd  master  of  the  ship  was  absent 
from  England  for  the  purpose  of  obtaining  evidence  on  behalf  of  the  defendant,  the 
said  master  torote  and  sent  divers  letters  and  notes  to  the  defendant  and  his  agents  and 
solicitors,  which  were  dtdy  received  by  him  and  them  respectively ;  and  that  the  said 
master  also  wrote  and  sent  letters  to  his  wife  and  his  other  relations,  friends,  and 
acquaintances,  which  were  received  by  them,  and  which  letters,  or  copies,  or  extracts 
from  which  letters,  were  forwarded  to  or  shewn  to  the  defendant ;  and  that  such 
letters,  &c.  related  to  the  matters  inquired  after  by  the  bill,  and  that  the  defendant,  hb 
solicitors  or  agents,  ought  to  discover  and  produce  them. 

HTbe  bill  prayed  that  the  defendant  might  make  a  full  and  true  discovery  of  the 
matters  aforesaid ;  that  a  commission  might  issue  for  the  examination  of  the  plaintiff's 
witnesses  abroad,  and  that  the  defendant  might  be  restrained  by  injunction  from  pro- 
secuting his  action  against  the  plaintiff  Steele,  and  from  commencing  other  actions 
against  the  rest  of  the  plaintiffs,  the  other  underwriters. 

The  defendant  by  his  first  answer,  filed  17th  of  November,  1842,  stated,  that  at  tbe 
time  of  effecting  the  policy  the  ship  was  in  all  respects  seaworthy,  and  in  a  fit  state  to 
imdertake  the  voyage ;  and  admitted  the  facts  with  respect  to  the  accidents,  sailing, 
and  condemnation  of  the  vessel  in  Calcutta,  as  stated  in  the  bill,  adding  other  state- 
ments for  the  purpose  of  shewing  the  condition  of  the  ship  on  sailing  from  Calcutta 
the  second  time,  and  that  she  had  received  damage  in  the  gales  encountered  on  the 
occasion  of  her  second  sailing  from  that  place.  The  defendant  admitted  having  com- 
menced the  action,  and  that  the  order  for  the  examination  of  witnesses  abroad  was 
made  as  charged  in  the  bill ;  and  the  answer  then  proceeded  to  state,  "  That  the  said 
Thomas  Ingate  Warren,  the  said  master  of  the  said  ship,  was  sent  out  to  India  hy  the 
defendant,  at  the  suggestion  and  under  the  advice  of  his  solicitors,  for  the  express  purpose 
of  collecting  evidence  on  the  behalf  of  the  said  defendant,  in  support  of  the  said  actitm, 
and  that  he  was  engaged  there  for  two  years  and  upwards  in  collecting  such  evidence.'' 
The  answer  afterwards  stated,  that  without  the  presence  and  assistance  of  the  said 
Thomas  Ingate  Warren  in  India,  the  defendant  would  have  been  unable  to  have  ob- 
tained the  evidence  of  several  material  and  necessary  witnesses  for  defendant  upon  the 
trial  of  the  said  action,  many  of  such  witnesses  being  natives  of  India,  who  had  been 
employed  by  Warren  and  Mr.  Donald  Macintyre,  one  of  the  agents  of  the  defendant, 
and  who  had  principally  attended  to  the  affairs  of  the  said  ship,  and  Kidd,  the  ship- 
wright,  who  had  been  employed  to  repair  the  said  ship,  being  then  dead. 

The  answerdenied  that  the  several  facts  and  circumstances  in  question  in  the  said  action, 
or  the  greater  number  or  any  of  them,  were  known  almost  exclusively,  or  to  a  pest  or 
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any  extent,  to  the  defendant  alone,  or  to  the  master,  officers,  and  passengers  who  sailed  in 
the  said  ship  at  the  time  such  circumstances  occurred,  for  the  defen^mt  said  that  the 
said  papers  so  laid  before  the  plaintiffs  on  behalf  of  the  defendant,  as  in  the  bill  men- 
tioned, disclosed,  to  the  best  of  the  knowledge  and  belief  of  the  defendant,  all  the  facts 
and  circumstances  in  question  in  the  said  action.  And  the  defendant  did  not,  for  the 
reason  last  aforesaid,  believe  it  to  be  true  that  the  said  James  Steele  was  unable  to  dis- 
cover the  names  and  addresses  of  such  persons,  except  upon  a  discovery  thereof  from 
the  defendant. 

And  he  denied  that  he  did  refuse  to  discover  the  same,  or  that,  under  the  circum- 
stances in  the  said  bill  mentioned,  the  object  of  the  plaintiff,  James  Steele,  in  taking  his 
examination  in  the  bill  mentioned,  was  greatly  or  to  any  extent  frustrated,  or  that  he 
was  compelled  to  proceed  to  a  trial  of  the  action  without  having  obtained  the  evidence^ 
•r  some  particulars  of  the  evidence,  necessary  on  his  behalf  for  a  fair  trial,  or  that  in 
consequence  thereof  the  plaintiff  Steele  was  unable  to  obtain  any  discovery  of  the  several 
matters  in  the  said  bill  mentioned  and  inquired  after ;  but  on  the  contrary,  the  defendant 
said  that  the  plaintiff  Steele  had  the  means  of  obtaining  all  the  evidence  he  could  under 
any  circumstances  have  obtained ;  and  if  he  did  not  obtain  it,  it  was  his  own  fault. 

The  answer  then  stated, — "  That  during  the  period  Warren  was  absent  from  England, 
for  the  purpose  of  obtaining  evidence  on  behalf  of  the  defendant  in  support  of  the  action, 
the  said  master  did  write  and  send  to  the  defendant,  and  also  to  his  solicitor,  divers  letters 
on  the  subject  of  such  evidence,  but  not  any  such  notes  or  note;  and  that  the  same  were 
duly  received  by  him,  defendant,  and  his  solicitors,  and  are  in  the  possession  of  the  de^ 
fendanfs  solicitors ;  but  the  defendant  submits  that  such  last -mentioned  letters  are  con^ 
fidential  communications,  and  that  he  is  not  bound  to  produce,  and  ought  to  be  protected 
from  producing,  the  same;  and  that  he  is  not  bound  to  answer  or  state  whether  such  last^ 
mentioned  letters,  or  any  of  them,  do  or  does  relate,  or  in  some  and  what  manner  refer  to 
the  state  of  repair,  and  otherwise  to  matters  in  the  said  bill  charged,  mentioned,  or  in- 
quired after;  and  the  defendant,  save  as  aforesaid,  said  that  he  did  not  know  and  could 
not  set  forth,  as  to  his  information,  belief,  or  otherwise,  whether,  during  such  last- 
mentioned  period,  the  said  master  did  or  did  not  write,  or  whether  or  not,  send  divers, 
or  some,  or  any^  and  what  letters  or  letter,  notes  or  note,  to  the  defendant's  agents  or 
agent,  or  other  persons  on  his  behalf,  or  whether  or  not  the  same  were  ddy  received 
by  them,  or  some  or  one,  and  which  of  them,  or  how  otherwise." 

The  defendant  then  admitted,  that  besides  the  several  letters,  surveys,  and  documents 
before  admitted  to  be  in  his  possession  or  power,  he  had  then  in  his  possession  or  power 
a  logbook,  protests,  invoices,  bill  of  sale,  accounts,  bills,  vouchers,  and  other  documents 
in  some  manner  relating  to  the  matters  or  things  in  the  said  bill  mentioned,  all  of  which 
defendant  had  set  forth  in  the  said  second  schedule  thereto  annexed,  and  save  as  afore- 
said, and  as  appeared  from  the  said  second  schedule,  defendant  denied  that  he  had  any 
of  the  particulars  inquired  after  by  the  bill ;  the  plaintiff  having  afterwards  amended  his 
bill,  a  further  answer  was  put  in  by  the  defendant. 

By  the  further  answer,  he  said  that  he  had  in  the  schedule  thereunto  annexed, 
and  which  he  prayed  might  be  taken  as  part  of  his  answer^  set  forth  a  full,  true, 
and  particular  account  of  all  the  letters  which,  to  the  best  of  his  knowledge,  remem- 
brance, information,  and  belief,  were  from  time  to  time  written  and  sent  by  Messrs. 
Macintyre  and  Co.,  the  agents  of  the  defendant  at  Calcutta,  to  Messrs.  Forbes,  Forbes, 
and  Co.,  the  agents  of  the  defendant  in  this  country,  in  relation  to  or  in  any  manner 
concerning  the  said  ship,  the  Sherburne,  as  well  previously  to  as  after  the  arrival  of  the 
said  ship  at  Calcutta,  and  the  happening  of  the  said  collision,  and  the  several  inclosures 
contained  in  such  letters,  such  inclosures  consisting  of  copies  of  letters  written  by  the 
said  Messrs.  Macintyre  and  Co.  to  Warren,  the  master  of  the  said  ship,  and  by  Warren 
to  the  said  Messrs.  Macintyre  and  Co.,  and  by  the  said  Messrs.  Macintyre  and  Co.  to 
Messrs.  Forbes  and  Co.,  the  agents  of  the  defendant  at  Bombay,  and  by  the  said 
Messrs.  Forbes  and  Co.  to  the  said  Messrs.  Macintyre  and  Co.,  and  by  the  said 
Messrs.  Macintyre  and  Co.  to  the  secretaries  of  insurance  offices  in  Calcutta,  and  to 
the  shippers  of  goods  by  the  said  ship,  the  Sherburne,  and  to  the  passengers  of  the  said 
ship ;  and  also  consisting  of  copies  of  opinions  of  counsel,  bills,  accounts,  and  papers 
relating  to  or  concerning  the  said  ship;  and  the  defendant  said  that  he  had  also,  in  the 

m2 


884  REAL  PROPESTY  AND  CONVEYANCING  CASES. 

.8ai4  schedule  thereunto  annexed,  set  forth  a  full,  true,  and  particular  account  of  all  the 
letters  which  were  from  time  to  time  written  and  sent  hj  the  said  Messrs.  Forbes  and 
Co.,  of  Bombay,  to  Messrs.  Inglia,  Forbes,  and  Co.  (who  were  also  the  agents  of 
defendant  in  this  country),  and  to  the  said  Messrs.  Forbes,  Forbes,  and  Co.,  in  relation 
to  or  in  any  manner  concerning  the  said  ship,  the  Sherburne,  as  well  previously  to  as 
after  the  arrival  of  the  said  ship  at  Calcutta ;  and  the  happening  of  the  said  collision, 
and  the  several  inclosures  contained  in  such  last-mentioned  letters,  consisting  of  copies 
and  extracts  of  letters  written  by  the  said  Messrs.  Forbes  and  Co.  to  the  said  Messrs. 
.Macintyre  and  Co.,  and  by  the  said  Messrs.  Macintyre  and  Co.  to  the  said  Messrs. 
Forbes  and  Co.,  and  by  the  said  Thomas  Ingate  Warren  to  the  said  Messrs.  Forbes  and 
Co.,  and  by  the  said  George  Vint,  Edward  Oakes,  and  William  Halkart,  surveyors  at 
Calcutta,  to  the  said  Messrs.  Macintyre  and  Co. ;  and  consisting  also  of  divers  lists  of 
goods,  duplicates  of  policies  of  insurances,  and  accounts  relating  to  or  concerning  the  said 
ship,  the  Sherburne.  And  defendant  aaid  that  he  had  also,  in  the  said  schedule  thereunto 
annexed,  set  forth  a  like  account  of  all  the  letters  which  were,  from  time  to  time, 
written  and  sent  by  the  said  Messrs.  Forbes,  Forbes,  and  Co.  to  the  said  Messrs. 
Macintyre  and  Co.,  and  to  the  said  Messrs.  Forbes  and  Co.,  of  Bombay,  in  relation  to 
or  in  any  manner  concerning  the  said  ship,  as  well  previously  to  as  after  the  arrival  of 
the  said  ship  at  Calcutta,  and  the  happening  of  the  said  collision ;  and  also  a  like  ac- 
count of  all  letters  written  by  the  said  Thomas  Ingate  Warren  to  defendant,  and  to 
the  said  Messrs.  Inglis,  Forbes,  and  Co.,  and  Forbes,  Forbes,  and  Co.,  and  to  Mr.  Ro- 
bert Edward  Johnson,  the  solicitor  of  defendant,  and  also  a  letter  written  by  Mr.  Leitb, 
a  barrister  of  Calcutta,  to  defendant. 

That  the  opinions  of  the  counsel  contained  in  the  letter  of  the  9th  of  November,  1835, 
from  the  said  Messrs.  Macintyre  and  Co,  to  the  said  Messrs.  Forbes,  Forbes,  and  Co.,in 
the  schedule  hereunto  annexed  mentioned,  were  opinions  taken  by  the  defendant's  soUciUnt 
at  Calcutta,  with  a  view  to  his  defence  against  actions  which  were  threatened  by  some  of 
the  passengers  on  board  the  said  ship,  the  Sherburne,  for  their  passage-money,  in  con- 
sequence 0^  the  said  ship  not  being  able  to  proceed  on  her  voyage  to  England  by  reason 
of  the  collision  and  other  injuries  sustained  by  her,  as  stated  in  the  defendant's  answer 
to  the  plaintiff's  original  bill ;  and  "  that  the  letters,  dated  respectively  the  ISth  qflk' 
cember,  1838,  4th  of  January,  1839,  llth  of  March,  1839,  llth  of  March,  1839,  2nd 
of  April,  1839,  6th  of  May,  1839,  and  2nd  of  April,  1840,  and  in  the  said  schedule  am- 
tained,  are  letters  which  were  written  by  the  said  master  of  the  said  ship  to  the  defendant 
and  his  solicitors,  Messrs.  Baxendale  and  Co.,  in  this  country,  whilst  he  was  at  Calcutta, 
acting  by  the  direction  and  as  the  agent  of  the  defendant's  said  solicitors,  Messrs.  Bos- 
endale  and  Co.,  in  procuring  evidence  in  support  of  the  action  in  the  amended  bill  stated 
to  have  been  brought  by  the  defendant  against  the  plaintiff  Steele,  and  the  contents  of  the 
said  several  last-mentioned  letters,  and  also  the  said  letter  of  the  said  Mr.  Leith,  of  Cal- 
cutta, relate  to  and  concern  such  evidence ;"  and  the  defendant  submitted  the  said  copies 
of  the  opinions  of  counsel  and  the  said  last-mentioned  letters  were  confidential  and 
privileged  communications,  and  that  he  was  not  bound  and  ought  not  to  be  ordered  to 
produce  or  discover  the  contents  of  the  same. 

The  further  answer  then  stated, — 

"  That  such  of  the  said  several  letters  and  their  inclosures,  and  other  documents  and 
papers  in  the  second  schedule  to  the  defendant's  former  answer,  and  in  the  schedule 
thereto  annexed^  contained,  as  purport  respectively  to  be  addressed  to  the  said  Messrs. 
Macintyre  and  Co.,  the  said  Messrs.  Forbes,  Forbes,  and  Co.,  the  said  Messrs.  Inglis, 
Forbes,  and  Co.,  the  said  Messrs.  Forbes  and  Co.,  and  the  said  Thomas  Ingate  Warren, 
were,  as  defendant  believes,  received  by  the  said  last-mentioned  firms  respectively,  and 
the  said  Thomas  Ingate  Wairen ;  but,  save  as  aforesaid,  defendant  is  unable  to  state,  as 
to  his  knowledge,  belief,  or  otherwise,  whether  some,  or  one,  and  which  of  such  letters 
or  letter,  or  inclosures  or  inclosure,  memoranda  or  memorandum,  papers  or  paper, 
documents  or  document,  were  or  was  received  by  defendant,  or  by  the  said  Messrs. 
Forbes,  Forbes,  and  Co.,  or  Messrs.  Macint3nre  and  Co.,  or  some  person  or  persons  in 
or  coimected  with  such  last-mentioned  firms  respectively,  or  by  some  other  and  what 
persons  or  person,  and  who  by  name. 

"  And  tluit  some  of  the  said  letters  and  their  inclosures,  and  other  documents  and 
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papers,  wbicb  were  leceiyed  by  the  said  Measn.  Forbes,  Forbes,  and  Co.,  were,  as  ihk 
defendant  beBeTed,  shewn  or  forwarded  to  the  defendant,  and  the  contents  thereof 
commnnicated  to  bim  by  the  said  Messrs.  Forbes,  Forbes,  and  Co.,  bat  which  of  sueh 
last-mentioned  letters  and  their  iadosnres,  and  other  doenments  and  pi^)er8,  were  so 
diosen  or  forwarded  to  tiie  defendant,  he  did  not  know  or  recollect,  and  was  nnable  to 
say  as  to  his  belief  or  otherwise.  And  dut  during  tiie  tune  the  said  master  of  the  said 
^p  was  absent  from  England  under  instmctions  from  and  as  the  agent  of  the  de- 
fendant's solicitors,  for  the  purpose  of  obtaining  evidence  and  information  on  behalf  of 
the  defendant,  in  support  of  and  otherwise  in  rdatioa  to  the  action  so  as  aforesaid 
brought  by  ^e  defendant  against  the  plaintiff  Steele,  the  said  master  wrote  and  sent 
to  defendimt  and  his  solicitors  and  agents  respectively,  the  several  letters  in  the 
schedule  hereto  annesKd  and  set  forth,  and  snch  letters  were  duly  received  by  the 
defendant  and  his  said  solicitors  and  agents;  but  that,  save  as  aforesaid,  the  defendant 
was  unable  to  set  forth  the  particnlars  by  the  amended  bill  inquired  after.*' 

In  July,  1843,  a  motion  was  made  before  the  Vice-Chancellor  of  England  on  the 
part  of  the  pkuntiff,  for  the  production  of  all  the  papers  and  letters  admitted  by  the 
defendant's  several  answers  to  be  in  his  possession,  which  was  granted  with  the  excep- 
tion of  the  letters  which  had  been  written  by  Warren,  the  master  of  the  ship,  whilst 
employed  in  India  in  the  coUeetion  of  evidence,  both  those  addressed  to  the  (fefendant 
himsetf,  and  to  his  solicitors,  and  which  letters  his  Honour  expressly  excepted  out  of 
such  onler  for  production  of  paperB.(a)  Against  that  order  the  plaintiff  appealed ;  and 
moved  by  way  of  appeal  before  the  Lord  diancdlor,  that  his  Honour^s  order — ^whereby 
it  was  ordered  that  the  defendant  should,  witibin  one  week  from  the  service  of  the  order» 
leave  with  the  clerk  of  the  writs  and  records  the  several  books,  documents,  letters,  papers. 
and  writings  admitted  by  his  answer  to  be  in  his  possession,  save  and  except  seven 
several  letters  dated  respectively  from  1838  to  1840,  as  mentioned  in  the  answer — 

(a)  The  following  ia  a  note  of  tlie  Yice^Chtaoellor't 
judgment  {72nd  July,  1843)  :-- 

The  Vicb-Chancblloh.— The  qaestion  really 
ii,  what  is  the  principie  of  the  thing  apon  which  pro- 
tecdon  is  allowed  ?  and  it  seems  to  be  admitted  that 
tttht  party  had  been  the  clerk,  then  he  would  hare 
partaken  of  what  I  may  call  the  character  of  the 
•QSdtor. 

Bethel.— Vo,  Shr,  I  do  not  admit  any  snch 
fldng.  If  the  letter  had  been  written  by  the  plain- 
tur  (at  law)  to  the  solicitor's  derk,  it  would  hsTe 
done ;  but  when  you  have  present  to  your  mind  that 
the  writer  of  the  letter  is  not  the  derk  of  the  plain- 
tiif  (at  law),  but  he  is  the  agent  of  the  plaintiff  (at 
law),  he  is  the  agent  of  the  solicitor. 

The  Vicb-Chancellok.  —  I  know  that;  but 
the  question  is,  whether  the  very  principle  updn 
which  the  order  was  made  in  Hughes  ▼.  Biddulph 
does  not  apply  to  a  case  where  the  solicitor,  instead 
of  gmng  himself  or  sending  his  partner,  em^oys  a 
person  specially  as  his  agent  to  procure  eridenoe,  or 
to  eoUect  information,  and  so  on?  Now,  I  cer- 
tainly do  understand,  from  what  the  cases  have 
•hewn,  that  if  the  solicitors  had  sent  their  derk, 
hearing  actually  the  character  of  derk,  the  communi- 
cation made  by  the  clerk  to  the  prindpal  would  have 
been  protecteu,  because  it  would  have  been  the  same 
thing  as  a  transaction  hi  the  solidtor's  office ;  and 
it  really  does  appear  to  me  (it  may  be  an  extension 
^  it,  but  the  matter  appears  to  me  to  be  m 
prine^le  the  same  thing),  that  if  the  solidtots  for 
the  plaintiff  (at  law)  employ  a  person  as  an  agent, 
I  presume,  to  collect  information,  and  that  person 
does  write  letters  (bdng  the  agent  of  the  soUdtors) 
dther  to  the  defendant  himself,  or  to  the  soUdtors, 
that  these  communications  partake  of  the  character 
of  priTilege.  It  really  appears  to  me  to  be  so ;  it  is 
an  extendon,  I  admit;  but  it  seems  to  me  that 
the  Tcry  prindple  on  wliich  the  protection  was 
given  by  my  Lord  Lyndhurst,  in  the  case  of  Hughes 
▼•  Biddulph,  is  a  prindple  that  does  extend  to  this 
case.  Tlierefore,  I  rather  think  that  these  letters, 
which  bec^  with  the  18th  December,  1838,  and  so 


on,  must  be  excepted  from  the  order  for  produc- 
tion. 

Bethel,  —  Such  of  them  as  are  written  to  the 
solicitor ;  not  sndi  of  them  as  are  written  to  the 
defendant  ? 

ThcYiCB-CH ANOBtLOB.— I  thfaik  so ;  because  my 
notion  is,  that  the  character  of  agent,  which  Warren 
had,  as  acting  for  the  solicitor  for  the  defendant  (in 
Equity),  imputed  to  him,  to  a  certain  extent,  ue 
Tcry  character  of  solidtor  itself;  and  these  letters 
which  he  wrote  to  the  plaintiff  (at  law,  defendant 
in  equity)  would  stand  on  the  same  footing  as  let- 
ters written  by  the  solidtors  to  the  plaintiff  (at  law) ; 
and  the  letters  written  by  him  to  the  solicitor  would 
be  the  same  as  communications  by  the  derk  of  the 
BoHdtor,  or  one  parcel  of  the  solidtor  to  another 
pared.  It  seems  so  to  me.  Therefore,  the  things 
tiiat  are  in  the  first  part  I  think  must  be  produced^ 
but  not  the  second. 

BetheH, — Tour  Honour  excepts  the  six  letters 
mentioned  in  the  body  of  the  answer  ? 

TTie  Vicb-Chan  CBLLOR.— Yes. 

Bethel, — And  on  the  ground  that  they  are 
allpririleged  commuoications ? 

"nic  Yice-Chancbllgr. — Tes,  certainly,  as  I 
understand  it. 

BMAeJ.— Ordered  as  to  the  rest.  There  will 
be  the  common  order  as  to  all  the  documents,  ex- 
cept those  letters,  the  dates  of  which  are  given  in  a 
jMusage  in  the  answer  ? 

The  Vicb-Chancxllob.— As  to  the  others,  I 
said  they  should  be  produced. 

Romiuy, — Tour  Honour  dedded  on  that  on 
the  former  occadon. 

The  Yicb-Chancelloii.— Let  my  Lord  Lyad- 
hurst  determine  how  &r  the  prindple  expressed  in 
his  own  language,  in  Hughes  t.  Biddulph,  shall  or 
not  be  extended  to  a  case  like  this. 

Bethel. — Hughes  ▼.  Biddulph  went  on  a  differ- 
ent ground,  namdy,  that  the  doenments  contun 
eridence.  That  I  have  endeavoured  to  distinguish ; 
because,  if  they  stated  these  letters  would  shew 
other  eridence,  that  is  another  prindple. 
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&ght  be  discharged  or  varied  so  far  as  the  same  excepts  the  above-mentioned  letters, 
by  inserting  a  direction  that  all  the  letters  admitted  by  the  schedules  to  the  answers 
to  be  in  the  defendant's  possession  might  be  produced. 

Bethel  and  Hetheringlon,  for  the  appeal,  contended  that  the  rule  as  to  privileged 
communications  was  confined  to  such  as  took  place  between  the  attorney  or  soH- 
citor,  or  his  regular  clerks,  and  the  client.  (Du  Barrels  case;  (a)  Wilson  v.  Rastall,  4 
Term  Rep.  753.)  (b)  The  case  of  Sawyer  v.  Birchmore  (3  Myl.  &  K.  672)  (c)  shews 
that  there  is  a  distinction  between  communications  of  fact  and  communications  of 
advice.  So  if  the  communication  is  not  by  the  client  to  the  solicitor,  as  his  solicitor, 
but  is  merely  a  statement  made  in  the  presence  of  such  solicitor,  the  communication  is 
not  privileged.  (Desboroughv,  RowUm,  3  Myl.  &  Cr.  515.)  (d)  Hughes  v.  Biddulph 
(4  Russ.  190)  (e)  was  the  case  of  the  agent  of  a  country  solicitor,  and  such  comma* 
nications  are  equivalent  to  those  made  by  the  solicitor  to  the  client  direct.  {Vaillant  v. 
Dodimeade,  2  Atk.  523.)  (/)    Combe  v.  The  Corporation  of  London  {g)  (1  You.  &  ColL 


(a)  Du  Bmre  r,  Livette  (Peako,  108).  Feb. 
1791.— The  defendant  'wu  indicted  for  aiealine 
certain  jewels  from  plaintiff's  house  in  France ;  and 
previous  to  his  trial  be  had  seTcral  cooTersations 
with  his  attorney,  bat  the  defendant  being  a  French- 
man, it  was  found  necessary  to  have  an  interpreter. 

At  the  trial  the  interpreter  was  called  as  a  witness, 
to  prove  that  the  defendant,  at  those  meetings,  had 
admitted  that  he  had  stolen  the  diamonds,  &c.  This 
was  o1:gected  by  defendant's  counsel. 

Lord  Kenyon  held  that  the  interpreter  was 
bound  to  the  same  secrecy  as  the  attorney  himself, 
and  ought  not  to  divulge  the  facts  confided  to  him 
aftev  the  cause  for  the  purpose  of  which  the  confi- 
dence was  placed  it  at  an  end. 

(b)  Wilson  V.  Rattall  (4  Term  R.  753).  June, 
1793.— The  Court  will  grant  a  new  trial  in  a  peual 
action  on  account  of  a  mistake  or  misdirection  of  the 
judge.  If  any  matter  be  disclosed  to  an  attorney  in 
the  cause,  he  cannot  be  permitted  to  give  it  ia  evi- 
denee  either  in  that  or  any  other  action.  Ji  is  the 
privilege  of  the  client,  and  not  of  the  attorney.  But 
such  privilege  is  confined  to  counsel,  solicitors,  and 
attorneys,  when  acting  in  their  respective  charac- 
ters. 

(c)  Sawyer  r,  Birehmore  (3  Mylne  &  K.  572). 
May,  1834. — In  this  case  a  demurrer  by  a  witness 
examined  by  the  plaintiffs,  on  the  ground  that  he 
had  been  the  solicitor  of  some  of  the  defendants,  and 
that  the  interrogator|r  required  the  disclosure  of  con- 
fidential communications,  was  overruled,  the  witness 
being  bound  to  produce  letters  communicated  to  him 
from  collateral  quarters  to  which  the  interrogatory 
pointed,  and  to  answer  questions  seeking  informa- 
tion as  to  matters  of  fact,  as  distinguished  from 
confidential  communications. 

(d)  Desboroughr,  Rawliiu  (3  Mylne&  Craig,  515). 
February,  1838.— A  bill  was  filed  bv  the  insurers  of 
a  life  against  the  insured,  to  which  the  solicitor  of 
the  insured  was  a  party  as  a  defendant,  and  stated 
that,  on  a  particular  dav,  an  aeent  of  a  company, 
with  whom  the  insured  wished  to  effect  an  insur- 
ance, came  to  the  ofiice  of  the  insured,  and  told  their 
agent  that  the  life  was  bad,  handing  to  such  agent  at 
the  same  time  an  unfsvonrable  medical  report  upon 
the  life. 

The  defendant,  the  solicitor  of  the  insured,  was 
vresent  at  this  interview,  but  in  his  answer  to  the 
bill  relnsed  to  state  what  passed,  because  he  was 
then  the  solicitor  and  attorney  of  the  insured,  and 
was  present  as  such,  and  acqmred  his  information, 
touchiug  the  matters  which  he  refused  to  answer, 
solely  from  the  fact  of  his  being  present  at  the  time 
in  the  capacity  of  solicitor  and  attorney,  and  profes- 
sional and  confidential  adviser  of  the  insured:— 
Held,  that  this  answer  was  insufficient. 

(e)  Huffhes  v.   Biddulph  (4  Ross.  190).     De- 


cember, 1827. — ^A  defendant  wUl  not  be  ordered  Co 
produce  papers  coutaining  confidential  communi- 
cations between  him  and  his  solicitor,  or  between 
his  country  solicitor  and  town  solicitor,  made  in  the 
relation  of  solicitor  and  client,  during  the  progress 
of  the  suit,  or  with  reference  to  it,  previous  to  its 
commencement. 

(/)  Vaaiant  ▼.  Dodimeade  (2  Atk.  523).- 
The  defendant  having  examined  Mr.  Bristow,  his 
derk  in  court,  the  plamtiff  exhibited  interrogatories 
for  cross-examining  him,  to  which  he  demurred,  for 
that  he  knew  nothing  of  the  matters  inquired  of, 
except  what  came  to  his  knowledge  as  the  defen- 
dant's clerk  in  court,  or  agent. 

Lord  Chancellor  Hardwicke  said  the  demurrer 
covered  too  much ;  it  ought  to  conclude  that  he 
knew  nothing  but  by  the  information  of  his  client. 
The  demurrer  was  overruled. 

(a)  Combe  v.  Corporation  of  London  (1  Tounge  & 
CoUyer's  Cases  in  Chancery,  631).  June,  1842.— 
In  a  suit  instituted  against  the  Corporation  of  Lon- 
don for  discovery,  in  aid  of  a  aefenoe  to  a  bill 
brought  by  them  for  an  account  of  certain  alleged 
dues,  to  which  they  claimed  a  titie  by  prescription, 
the  corporation  admitted  the  possession  of  certain 
charters,  books,  and  documents  relating  to  the  mat- 
ters in  question,  which  they  alleeed  formed  part  of 
their  title,  and  were  intended  to  be  used  as  etidenee 
against  the  plaintiff,  but  which  they  did  not  with 
sufficient  precision  deny  might  form  part  of  the 
plaintiff's  titie,  or  contain  matter  impeaching  their 
defence.  Held,  that  the  plaintiffis,  in  the  bill  of 
discovery,  were  entitied  to  the  production  of  such 
documents. 

To  protect  a  defendant  firom  the  discovery  or  pro- 
duction  of  a  document  rdating  to  the  subject  in 
dispute,  it  is  not  sufficient  that  it  should  be  evidence 
of  his  titie,  or  contain  evidence  which  he  intends  or  is 
entitied  to  use  in  support  of  hia  case ;  it  must  eon- 
tain  no  matter  supporting  the  plaintiff's  title  or  the 
Slaintiff's  case,  or  impeaching  the  defence ;  and  the 
efendant  must  aver  oy  his  answer,  with  a  reason- 
able degree  of  distinctness,  that  the  document  does 
contain  no  such  matter. 

Production  of  cases,  and  opinion  of  counsel  thoe- 
on,  relating  to  the  matters  in  issue,  was  refused. 

(A)  Storey  v.  Lennoa  (1  Keen,  341;  and  1 
Mylne  &  Craig,  536).  July,  1836.  — A  lull  of 
discovery  was  filed  by  tiie  directors  of  an  insurance 
company,  in  aid  of  their  defence  to  an  action,  brought 
by  the  defendant  to  recover  the  amount  of  the  sun 
secured  by  a  policy  of  assurance  effected  on  the 
life  of  a  person  who  died  shortiy  after  the  date  of 
the  policy.  The  bill  alleged  that  the  dedaratioa, 
on  the  faiasis  of  which  the  insurance  had  been  ef- 
fected, was  untrue;  and  it  eontained  the  usual 
charge  that  the  defendant  had  in  his  possession 
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C.C.  631)  related  to  a  matter  of  title.     (Storey  y.  Lennox,  1  Keen,  341,  and  1  Myl.  k 
Cr.  536  ;  (A.  p.  286)  Bunbury  v.  Bunhury,  2  Beav.  176.)  {a) 

Romilly  and  Lewis  contended  that  these  commnnications  by  Warren  came  within  the 
class  of  privileged  communications,  and  that  the  convenience  of  mankind  required 
that  they  should  be  protected.  {Taylor  v.  Forster,  2  Car,  &  P.  195.)  (b)  These 
letters  were  expressly  sworn  by  the  answer  to  relate  to  the  evidence  in  the  action,  and 
Curling  v.  Perrin  (2  Myl.  &  K.  380)  ;  (c)  Llewellyn  v.  Badeley  (1  Hare,  527) ;  (d) 
Preston  y.  Carr  (1  You.  &  Jer.  175);  (e)  Walker  v.  Wildman  (6  Madd.  47);  (/) 
Herring  v.  Cloberry  (1  PhUl.  91)  ;  (g)  Parkins  y.  Hawkshaw  (1  Stark.  N.  P.  Cases),  (A) 
prove  that  in  such  cases  the  communications  were  priToleged. 


docmnento  by  which  the  truth  of  the  matters  atteged 
in  the  bill  would  appear.  The  defendant  admitted 
that  he  had  in  his  possession  the  various  docnmeDts 
enumerated  in  the  first  sehedole  to  his  answer ;  but 
he  said,  that  since  the  death  of  the  person  whose 
life  was  insured,  he  had,  by  reason  of  certain  infor- 
mation, contemplated  the  bringing  his  action  against 
the  plaintiffs,  if  they  should  dispute  their  liability  to 
pay  the  amount  of  the  sum  secured  by  the  policy, 
and  that  the  documents  contained  information  as  to 
evidence  which  could  be  procured  on  the  defendant's 
"behalf,  and  that  the  producing  the  same,  or  per- 
nittinf  the  plaintiirs  to  inspect  the  same,  might 
disdose  the  names  of  witnesses  intended  to  be  ex- 
amined,  and  evidence  intended  to  be  given,  on  be- 
half of  the  defendant,  in  the  action  which  he  had 
brought  against  the  plaintifrs.  And  he  submitted 
that  he  ought  not  to  be  compelled  to  produce  the 
Mid  documents,  or  any  of  them. 

The  Master  of  the  Rolls  (Lord  Langdsle)  held, 
tiiat  the  defendant  could  not  protect  Umseu  from 
prodndng  documents  communicated  by  or  to  parties 
who  stood  in  no  confidential  relation  to  him,  on  the 
ground  that  their  production  might  disclose  the 
names  of  witnesses  and  evidence  intended  to  be 
given  at  the  trial ;  and  that  he  was  bound  to  pro- 
duce all  the  documents  enumerated  in  the  schedule, 
except  the  letter  written  to  or  from  his  solicitors, 
the  statements  for  the  opinions  of  counsel,  and  the 
opinions  of  the  counsel  thereon. 

The  Lord  Chancellor  was  of  the  same  opinion,  on 
this  case  being  subsequently  brought  before  him  by 
mf  of  appeal. 

(a)  Bunbury  v.  Bunbury  (2  Beav.  176).  Nov. 
1839. — ^Necessary  communications  between  a  solici- 
tor and  client,  through  an  unprofbssional  person, 
are  privUeged ;  but  it  not  appearing,  in  this  case, 
that  the  communications  were  whoUy  of  a  profes- 
sional or  confidential  nature,  the  Master  of  the  Rolls 
ordered  the  production  of  the  letters. 

A  case  submitted  since  the  institution  of  the  suit, 
for  the  opinion  of  Dutch  counsel,  and  the  opinion 
thereon  was  held  privileged  by  the  Master  of  the 
BoUs. 

(ft)  Ti^UfT  V.  Forster  (2  Car.  &  Payne,  195). 
November,  1825.— The  role  respecting  privileged 
oommunications  extends  to  an  attorney's  clerk  act- 
ing on  behalf  of  his  master,  as  well  as  to  the  attor- 
ney himself. 

(e)  CurUng  v.  Perrin  (2  Mylne  &  Keen,  380). 
Feb.  1835.^This  was  a  motion  for  the  production 
of  correspondence,  referred  to  hi  the  answer,  be- 
tween the  solicitor  of  the  defendants  and  a  person 
not  a  party  to  the  suit.  The  motion  was  refused  by 
the  Master  of  the  Rolls,  Sir  C.  Pepys. 

(d)  Llewellyn  ▼.  Badeley  {\  Hare,  627).  June, 
1842.— The  plaintiif  moved  for  the  production  of 
documents,  which  the  defendants  admitted  they  had 
in  their  possession,  relevant  to  the  matters  men- 
tioned in  the  bill ;  and,  in  answer  to  this  motion,  an 
affidavit  was  made  by  one  of  the  defendants,  for  the 
purpose  of  shewing  that  the  documents  were  of  such 
a  character  that  the  Court  would  not  order  them  to 


be  produced.  The  plaintiff  contended,  first,  that 
the  affidavit  could  not  be  received ;  and,  secondly, 
that  if  received,  it  was  insufficient  for  the  intended 
purpose,  and  that  the  deficiency  could  not  be  sup- 
plied. 

The  Vice-Chancellor  (^gram)  considered  the 
valuation  of  the  property,  of  which  these  docu- 
ments consisted,  as  bang  a  minute  fhmished  by  the 
witness  of  the  evidence  he  would  give,  and  as  such, 
he  held,  that  the  plaintiff  was  not  entitied  to  the 
production  of  it. 

(c)  Presion  v.  Carr  (1  Younge  &  Jervis,  175). 
Dec.  1826. — Under  the  general  charge  in  a  bill,  that 
the  defendant  has  divers  papers,  writings,  &c.  re- 
lating to  the  matters  in  the  bill  mentioned,  the 
plaintiff  is  entitied  to  the  production  of  cases  sub- 
mitted for  the  opinion  of  counsel,  admitted  by  the 
answer  of  the  defendant  to  be  in  his  possession,  but 
not  to  the  opinions  given  upon  those  cases. 

Though  a  plaintiff  is,  generally  speaking,  estitied 
to  the  production  and  discovery  of  all  papers  relating 
to  the  matters  in  the  bill  mentioned  in  the  defend- 
ant's possession  or  power,  yet  it  seems  that  he  it 
not  entitled  to  the  production  of  letters  stated  by  the 
answer  of  the  defendant  to  have  been  received  by 
him  since  the  filing  of  the  bill,  in  answer  to  inquiries 
made  by  him  in  respect  to  some  of  the  matters  in 
question,  with  a  view  to  his  proofs  in  the  cause ; 
nor  to  any  particulars  respecting  such  letters,  which 
would  disclose  the  names  of  the  witnesses,  or  the 
facts  likely  to  be  proved  by  them. 

(/)  Walker  v.  Wildman  (6  Mad.  47).  March, 
1821.— This  was  a  motion  to  order  the  production 
of  letters  and  papers  referred  to  in  the  defendant's 
answer,  and  which  had  passed  in  confidence,  and  in 
the  usual  course  of  business  between  a  solicitor  and 
client. 

The  Vice. Chancellor  (Sir  John  Leach)  refiised  to 
make  the  order,  stating,  that  he  considered  the  pro- 
tection to  extend  not  merely  to  communications 
made  pending  an  action  or  suit,  but  to  all  communi- 
cations for  professional  advice ;  but  that  the  protec- 
tion did  not  extend  to  employment  in  matters  not 
professional. 

ig)  fferringv,  Cloberry  (1  Phil.  91).  Feb.  1842. 
—Where  an  attorney  is  employed  bv  a  client  profes- 
sionally, to  transact  professional  business,  all  the 
communications  which  pass  between  them  in  the 
course,  and  for  the  purpose  of  that  business,  and  not 
those  only  which  relate  to  litigation  commenced  or 
in  contemplation,  are  privileged  communications. 

{h)  Parkins  v.  Hawkshaw  (1  Starkie's  Nisi  Prius 
Cases,  239).  Dec.  1817.— On  non  est  factum  plenditd 
to  a  bond,  it  is  not  sufficient  to  prove  the  execution 
by  a  person  who  executed  in  the  name  of  the  de- 
fendant, without  proof  of  identity. 

The  agent  of  the  defendant's  attorney  cannot  be 
examined  as  to  communications  with  the  defendant 
on  the  suligect  of  the  action,  in  order  to  prove  his 
identity.  Declarations  made  by  the  attorney  of  a 
party  in  conversation  are  not  etidence  against  hia 
client. 
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*>  Bethel,  in  reply,  insisted,  that  where  an  agent  was  em]do3red  by  a  solicitor  far  a 
limited  purpose,  the  commnnications  of  each  an  agent  were  not  privileged.  There  was 
no  authority,  except  at  nisiprius,  that  even  derk^'  communications  were  privileged. 

Judgment. — Thursday,  November  14,  1844. 

The  LORD  CHANCELLOR. — In  this  case  an  action  had  been  commenced  in  the 
Court  of  Common  Fleas  by  the  defendant  in  equity  against  the  plaintiff,  to  recover  the 
amount  of  a  policy  of  insurance  on  the  ship  Sherburne,  which  had  been  insured  at  and 
from  Calcutta  for  a  period  of  twelve  months.  The  defence  to  this  action  was,  that 
the  ship  was  unseaworthy  at  the  time  the  insurance  was  effected.  A  bill  had  been  filed 
for  a  discovery  in  aid  of  the  defence  to  the  action,  and  for  an  injunction  to  stay  pro- 
ceedings at  law.  The  plaintiff  had  moved  for  production  of  letters  and  papefB 
admitted  by  the  answer  to  be  in  tiie  defendant's  possession  or  power,  and  which  were 
set  forth  in  the  schedule  to  his  answer.  The  question  at  issue  between  the  parties 
upon  this  motion  was  confined  to  certain  letters  which  had  been  written  by  Warren* 
the  master  of  the  ship,  to  the  defendant  and  Ids  solicitors, '  and  which  tihe  defendant 
insists  he  is  not  bound  to  produce ;  and  it  is  whetiier  these  letters  and  papers,  ao 
admitted  to  be  in  the  custody  or  power  of  the  defendant  or  his  solicitors,  did  or  did 
not  come  within  the  description  of  privileged  communications,  which,  therefore,  he 
was  not  bound  to  produce  for  the  plaintiff's  inspection.  The  answer  adndts  that 
Warren,  the  master  of  the  ship,  had  been  sent  out  to  India  by  the  defendant,  by  the 
advice  of  his  soHcitors,  to  collect  evidence  in  support  of  the  action  on  the  policy*  and 
that  he  had  been  engaged  in  that  service  for  nearly  two  years*  in  consequence  of  its 
being  necessary  to  examine  a  great  number  of  natives  and  other  persons  in  Calcutta, 
who  had  been  engaged  in  the  repairs  of  the  ship.  It  is  distinctly  stated  that  Warren's 
presence  in  India  was  necessary  for  the  investigation.  In  a  subsequent  part  of  the 
answer  he  likewise  admits  that  Warren,  while  so  employed  in  India,  wrote  and  sent 
various  letters  to  the  defendant  and  to  his  solicitors,  but  submits  that  such  letters 
are  confidential  communications,  and  that  he  is  not  bound  to  answer  whether  they  do 
relate  or  in  any  manner  refer  to  the  state  of  the  rqmirs  of  the  ship  or  to  the  eviitoios 
upon  the  action  on  the  policy.  In  a  further  answer,  the  defendant  also  stated  that 
Warren  had  been  authorized  and  instructed  to  proceed  to  India  by  the  solicitors  of  tJie 
defendant,  and  to  pursue  the  inquiries  there  which  were  necessary  to  obtain  evidence  in 
support  of  the  action ;  and  that  he  had  been  maintained  in  India  at  the  defendantTs 
expense ;  and  that  while  so  retained  and  employed  in  procuring  such  evidence,  Warren 
wrote  and  sent  home  various  letters  and  communications,  some  of  which  were  addressed 
to  the  defendant  himself,  and  others  were  addressed  to  his  solicitors ;  but  the  defien- 
dant  submitted  that  such  letters  and  communications,  being  confidential  communica- 
tions between  the  defendant  and  his  advisers,  in  respect  of  the  matters  in  difierence 
between  the  parties  to  the  suit  and  in  the  action,  he  was  not  bound  to  answer  whether 
the  same  did  relate,  or  in  some,  or  any,  and  what  manner,  refer  to  the  questions  at 
issue  in  the  cause.  It  was  objected  that  these  statements  were  inconsistent  and  con- 
tradictory, but  it  does  not  appear  to  me  that  there  is  any  inconsistency  in  these  two 
statements ;  Warren  may  have  been  sent  out  by  the  defendant  by  the  advice  of  the 
defendant's  solicitors,  and  may  al^o  have  been  authorized  to  act  and  may  have  acted 
as  the  agent  of  the  solicitors  themselves  in  the  collection  of  evidence,  and  in  that 
character  his  communications  may  be  entided  to  privilege.  The  single  question  to 
be  determined  is,  whether  these  letters  and  communications,  under  dl  the  drcum- 
stanoes,  are  to  be  deemed  privileged. 

First,  then,  as  to  the  letters  written  by  Warren,  as  the  agent  of  the  solicitor,  to  ^be 
defendant ;  when  a  solicitor  is  employed  to  collect  evidence  for  a  client  in  reference  to 
a  pending  suit,  it  is  quite  clear  that  all  the  communications  which  pass  between  suck 
solicitor  and  the  client  respecting  the  collection  of  evidence  are  privileged.  But  a 
solicitor  cannot  always  act  in  his  own  person ;  distance  and  various  other  circumstances 
must  occasionally  render  it  impossible  for  him  to  do  so.  Such  was  the  case  in  the 
present  instance  :  there  was  the  distance ;  the  necessity  of  a  voyage  to  Calcutta ;  many 
of  the  persons  whose  evidence  was  required  were  natives  of  India,  and  others  resident  in 
and  near  to  Calcutta.     Some  one  must  have  taken  a  voyage  to  India,  and  it  was  neces- 
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saiy,  tiierefbre,  that  the  solicitor  should  have  employed  an  agent  to  collect  evidence 
tboe,  and  whether  that  agent  be  his  own  clerk  or  any  other  person,  appears  to  be 
whoUy  immaterial.  In  the  performance  of  the  duties  thus  required  from  the  agent 
employed  by  the  solicitor,  communications  were  made  to  the  client  on  the  subject  of 
tiie  evidence  to  be  collected,  which  were  in  effect  communications  made  by  the  solicitor 
himself,  and,  as  such,  were  entitled  to  protection,  on  the  ground  of  professional  confi- 
dence. 

Secondly,  as  to  the  letters  from  the  agent  to  the  solicitor  himself,  I  consider  those 
letters  as  falling  within  the  same  principle  and  entitled  to  the  same  protection.  They 
are  equally  privileged  communications,  having  been  written  in  furtherance  of  inquiries 
instituted  by  and  under  the  directions  of  the  solicitor,  on  the  subject  of  the  evidence 
xequired  in  support  of  the  action  at  law.  I  therefore  concur  with  the  Vice-Chancellor 
in  thinking  these  documents  ought  not  to  be  produced ;  but  I  do  not  agree  with  that 
learned  judge  in  the  opinion  that  this  is  any  extension  of  the  principle  on  which  cases 
of  t2iis  class  proceed.  On  the  contrary,  I  think  that  it  comes  strictly  within  the 
principles  which  have  always  governed  this  Court  in  declaring  that  communications 
between  a  solicitor  and  client  are  to  be  deemed  privileged.  The  order  of  the  Vice- 
Chancellor  must  be  affirmed,  with  costs. 


THE  LORD  CHANCELLOR'S  COURT. 

Monday,  December  2,  1844. 
Re  NBACHBLi..(a) 

Speeifle  ptfformance^Iftfami  truttee-^SiaMe  1  Wm.  4,  c.  ^^ParHtiom, 

Where  am  efeeiment  had  ^een  compromised  by  an  agreement  between  the  pariiet  to  divide  the  estate, 
and  one  of  such  parties  being  an  ir^antf  the  Master  reported  that  it  would  be  for  his  benefit  to  carry 
such  compromise  into  ^eett  and  that  such  it^ant  was  a  trustee  as  to  one  moiety  within  the  Act  ^ 
1  Wm,  4,  c.  60,  it  wast  nevertheless t  held,  that  such  iitfatU  was  not  a  trustee  within  the  Act,  and 
that  the  compromise  could  not  be  carried  out  in  any  other  way  than  by  instiiuting  a  suit  and 
obtaining  a  decree, 

WYiKTLY  appeared  in  support  of  a  petition  in  this  matter,  praying  that  the 
report  of  the  Master,  by  which  he  found  that  an  infEuit  was  a  trustee  within 
the  meaning  of  the  Act  1  Wm.  4,  c.  60,  might  be  confirmed,  and  that  a  proper  person 
might  be  appointed  to  convey  the  estate. 

The  circumstances  were  these : — ^Real  estate  had  descended  upon  one  of  two  brothers 
who  were  twins ;  but  it  was  uncertain  which  of  the  two  had  been  bom  first.  One  of 
them  had  entered  into  possession  of  the  estate,  and  had  died  leaving  an  in£Emt  heir.  The 
heir  of  the  other  was  a  lunatic,  and  his  committee  had  commenced  an  action  of  eject- 
ment to  recover  the  estate,  upon  the  ground  that  his  ancestor  had  been  the  eldest  of 
the  twin  sons.  The  cause  was  ready  for  trial,  and  a  great  many  witnesses  had  been 
subpoenaed  on  both  sides,  when,  the  sole  point  being  which- of  the  twin  sons  was  the 
eldest  a(Hi,  and  the  witnesses  could  only  speak  as  to  the  reputation  and  traditions  in 
ti^e  £unily,  so  much  doubt  existed  as  to  the  result  of  the  ^ectment,  that  before  the  trial 
it  was  agreed  on  the  behalf  of  the  lessor  of  the  plaintiff  and  of  the  tenant  in  possession^ 
that  the  estate,  which  was  of  considerable  value,  should  be  equally  divided  between 
them.  An  Act  of  Parliament  had  been  obtained  to  authorize  the  committee  of  the 
estate  of  the  lunatic  lessor  of  the  plainti£F  to  carry  out  the  arrangement ;  and  upon  a 
reference  to  the  Master  he  had  reported  that  it  would  be  beneficial  for  the  infant 
tenant  in  possession  that  the  proposed  compromise  should  be  effected.  The  Master 
also  reported  that  the  infant  was  a  trustee  of  one  moiety  of  the  estate  within  the  mean- 
ingof  the  Act  of  1  Wm.  4,  c.  60.     This  report  had  been  confirmed. 

TThe  present  petition  had  come  on  before  Vice-Chancellor  Knight  Bruce,  but  his 

(a)  Reported  by  R.G.Wblforx>,  Esq.,  Banrister-at-law. 
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Honour  having  some  doubt  upon  the  question,  and  feeling  that  there  was  a  difficulty 
in  respect  of  the  lunatic's  interest  being  bound,  except  by  an  order  of  the  Lord  Chan- 
cellor in  lunacy,  directed  the  petition  to  be  mentioned  to  his  lordship. 

The  LORD  CHANCELLOR. — ^This  is  in  substance  only  an  agreement  for  a  par- 
tition ;  and  such  an  agreement  does  not  make  either  of  the  parties  to  such  partition 
a  trustee  for  the  other  within  the  meaning  of  the  Act.  The  report  of  the  Master 
consisted  of  several  circumstances ;  such,  for  instance,  that  the  compromise  was  for 
the  benefit  of  the  infant,  and  so  forth.  Even  in  the  case  of  a  suit  for  specific  perform- 
ance, the  infant  heir  of  the  vendor  is  only  a  trustee  within  the  Act  after  decree.  The 
Act,  section  16,  enacts  "  That  where  any  land  shall  have  been  contracted  to  be  sold, 
and  the  vendor  shall  have  departed  this  life,  either  having  received  the  purchase-money 
for  the  same  or  some  part  thereof,  or  not  having  received  any  part  the^ieof,  and  a 
specific  performance  of  such  contract,  either  wholly  or  as  far  as  the  same  remains  to 
be  executed,  or  as  far  as  the  same  by  reason  of  the  infiincy  can  be  executed,  shall 
have  been  decreed  by  the  Court  of  Chancery  in  the  lifetime  of  such  vendor,  or  after 
his  decease,  then  and  in  every  such  case  the  heir  of  such  vendor  shall  be  and  be 
deemed  to  be  a  trustee  for  the  purchaser  within  the  meaning  of  this  Act."  And 
by  the  18th  section  it  is  enacted,  "That  the  several  provisions  hereinbefore  con- 
tained shall  extend  to  every  other  case  of  a  constructive  trust,  or  trust  arising  or 
resulting  by  implication  of  law ;  but  in  every  such  case  where  the  alleged  trustee  has 
or  claims  a  beneficial  interest  adversely  to  the  party  seeking  a  conveyance  or  transfer, 
no  order  shall  be  made  for  the  execution  of  a  conveyance  or  transfer  by  such  alleged 
trustee,  until  after  it  has  been  declared  by  the  Court  of  Chancery,  in  a  suit  regularly 
instituted  in  such  court,  that  such  person  is  a  trustee  for  the  person  so  seeking  a  con- 
veyance or  transfer ;  but  this  Act  shall  not  extend  to  cases  upon  partition,  or  cases 
arising  out  of  the  doctrine  of  election  in  equity,  or  to  a  vendor,  except  in  any  case 
hereinbefore  expressly  provided  for."  Thus  it  seems  that  cases  of  partition  and  elec- 
tion in  equity  are  excepted  out  of  the  Act.  I  am  sorry  for  it,  but  the  parties  must  file 
a  bill  to  obtain  a  decree  for  carrying  out  the  compromise. 

Leave  given  to  file  a  bUl, 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
December  6,  1844. 

SUTHBRLAND  V,   CoOKB.(a) 

Will,  eowtruetion  qf-^Retidue — Tenant  for  life—Convertion, 

A.  B,  hy  hi»  will  gave  certain  leaseholdi  to  tnuteet,  to  hold  the  eame  t^on  tnutfor  M.  J,  far  her 
l\fe  for  her  teparato  u»e,  and  tfter  her  deeeaee  for  tueh  penone  at  »he  should  appoint,  andf  m 
drfault  of  appointment  f  to  eink  into  the  retidue  qfhie  eetate  thereimfier  bequeathed.  The  teetatar 
then  yaot  to  the  same  trueteet  all  hie  money  in  the  Long  Annuitiee  and  in  all  or  any  qf  the  pmkUe 
etoekt  orfimde,  ready  money  and  tecuritiettfor  money,  onttianding  debts,  and  all  the  reel,  residue, 
and  remainder  qf  his  estate  and  effects  whatsoever  and  wheresoever,  and  qfwhat  nature  or  kind  soever 
the  same  might  consist  at  the  time  qfhis  decease,  not  thereinhrfore  specifically  disposed  qf,  t^n  trust, 
by  sale  thereqf,  orqfso  much  thereqfas  should  be  necessary  for  that  purpose,  to  pay  thereout  all  hie 
debts,  ife,,and  subject  thereto,  upon  trust  for  R,  Cfor  life,  and  tfterhis  decease f or  H,  Cfor  Itfe,  and 
efter  the  decease  qf  the  survivor  qfthem,  upon  trust  to  divide  the  principal  qfthe  said  trust  find  and 
the  stocks  and  securities  wherein  or  whereon  the  same  should  be  invested,  between  other  parties* 
M,  /.  died  without  having  executed  any  appointment  qf  the  leaseholds  :—Held,  that  the  tenants  for 
life  qf  the  residue  were  not  entitled  to  enjoy  the  leaseholds  and  the  Long  Annuities  in  specie, 

WILLIAM  COOKE,  of  Kemberton,  near  Shipnall,  in  the  county  of  Salop,  gen- 
tleman, by  his  will,  dated  the  9th  of  July,  1832,  gave  and  devued  as 
follows : — 

"  I  give  unto  my  brother,  Robert  Cooke,  of  Kemberton,  aforesaid,  farmer*  and  my 

(a)  Reportedly  G.  S.  Allntttt,  Esq.|  BarrUter-«t-law. 
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esteemed  friends,  Robert  Sutherland,  o£  Brook-street,  Ratdiff,  sliip-chandler,  and 
Samuel  Argill,  of  Whitechapel-road,  in  the  parish  of  St.  Mary,  Whitechapel,  aforesaid, 
gentleman,  all  those  my  four  leasehold  messuages  or  tenements  and  premises,  with 
tiie  appurtenances  thereunto  belonging,  situate  and  being  in  Batty-street,  Commercial- 
road,  in  the  parish  of  St.  George,  in  the  said  county  of  Middlesex ;  and  also  all  that 
my  other  leasehold  messuage  or  tenement  and  premises,  with  tiie  appurtenances 
thereunto  belonging,  situate  and  being  in  Bemer's- street,  in  the  said  parish  of  St. 
George,  in  the  said  county  of  Middlesex ;  to  hold  the  same  unto  the  said  Robert  Cooke, 
Robert  Sutherland,  and  Samuel  Argill,  their  executors,  administrators,  and  assigns,  for 
all  the  residue  and  remainder  of  my  several  terms  and  interests,  which  shall  be  therein 
respectively  to  oome  and  unexpired  at  the  time  of  my  decease,  subject,  nevertheless,  to 
the  payment  of  the  respective  rents,  and  to  the  performance  of  the  covenants  reserved 
and  contained  in  the  respective  leases  under  which  I  hold  the  same  messuages  or 
tenements  and  premises  respectively,  upon  trust,  nevertheless,  and  to  and  for  the  per- 
aons,  intents,  and  purposes  following ;  that  is  to  say,  upon  trust  to  pay  to,  or  otherwise 
permit  and  suffer,  and  sufficiently  authorize  and  empower,  my  niece,  Mary  Jones,  wife 
of  John  Jones,  of  the  parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex,  car- 
penter, to  receive  and  take  the  rents,  issues,  and  profits  thereof,  for  and  during  the 
term  of  her  natural  life,  to  and  for  her  own  sole  and  separate  use  and  benefit,  and  not 
subject  or  liable  to  the  receipts,  control,  order,  debts,  foifeitures,  or  engagements  of  her 
present  or  any  future  husband  with  whom  she  may  hereafter  intermarry ;  nor  be  sold, 
assigned,  mortgaged,  charged,  incumbered,  or  anticipated  by  her,  the  said  Mary  Jones, 
or  be  or  become  payable  to  any  other  person  or  persons  whomsoever.  And  I  hereby 
declare  that  her  receipts  alone,  notwithstanding  her  coverture,  or  any  assignment, 
mortgage,  charge,  or  other  incumbrance,  shall  be  good  and  sufficient  discharge  and 
discharges  to  the  person  or  persons  paying  the  same,  for  so  much  money  as  in  such 
receipt  or  receipts  shall  from  time  to  time  be  acknowledged  or  expressed  to  be  received ; 
and  from  and  immediately  after  the  decease  of  the  said  Mary  Jones,  then  upon  trust  for, 
«nd  I  do  hereby  give  and  bequeath  the  same  several  leasehold  messuages  or  tenements 
•and  premises,  subject  to  the  rent  and  covenants  in  respect  thereof,  unto  such  person 
and  persons,  for  such  estate  and  interest,  and  in  such  parts,  shares,  and  proportions, 
xianner  and  form,  as  the  said  Mary  Jones,  notwithstanding  her  coverture,  by  any  deed 
or  deeds  to  be  by  her  legally  executed,  or  by  her  last  will  and  testament,  or  any  writii^ 
in  the  nature  of  or  purportbg  to  be  her  last  will  and  testament,  shall  dispose  of,  give, 
bequeath,  direct,  or  appoint ;  and  in  default  or  for  want  of  such  disposition,  gift,  be- 
quest, or  iqjpointment,  then,  from  and  after  the  decease  of  the  said  Mary,  upon  trust 
for,  and  I  do  hereby  direct  the  said  last-mentioned  leasehold  messuages  or  tenements 
and  premises  to  sink  into  and  form  a  part  of  the  residue  of  my  estate  and  effects  here- 
inafter bequeathed,  and  to  and  for  no  other  trust,  intent,  or  ptirpose  whatsoever. 
Also  I  give  and  bequeath  unto  the  said  Robert  Cooke,  Robert  Sutherland,  and  Samuel 
Argill,  all  my  money  in  the  Long  Annuities,  and  in  all  or  any  of  the  public  stocks  or 
iimds,  ready  money,  and  securities  for  money,  outstanding  debts,  and  all  the  rest,  re- 
«idae,  and  remainder  of  my  estate  and  effects,  whatsoever  and  wheresoever,  and  of  what 
aiature  or  kind  soever  the  same  shall  or  may  consist  at  the  time  of  my  decease,  not 
hereinbefore  specifically  disposed  of,  to  hold  and  take  the  same  and  every  part  thereof 
vnto  the  said  Robert  Cooke,  Robert  Sutherland,  and  Samuel  Argill,  th^  executors, 
administrators,  and  assigns,  upon  trust  nevertheless,  and  to  and  for  the  several  persons, 
intents,  and  purposes  foUowing ;  that  is  to  say,  upon  trust  that  they,  my  said  trustees, 
or  the  survivors  or  survivor  of  them,  his  executors  or  administrators,  do  and  shall,  in 
the  first  place,  by  sale  thereof,  or  of  so  much  thereof  as  shall  be  necessary  for  that 
purpose,  pay  thereout  all  my  debts  and  funeral  and  testamentary  expenses,  and  the 
several  legacies  by  me  hereinafter  given  and  bequeathed,  and  subject  thereto,  upon 
trust  to  pay  to,  or  pennit  and  suffer,  and  fully  authorize  and  empower  my  said  brother, 
Robert  Cooke,  to  have,  receive,  and  take  the  dividends  and  interest  thereof,  to  and  for 
Ins  own  use  and  benefit,  for  and  during  the  term  of  his  natural  life,  and  from  and  after 
Ins  decease,  upon  further  trust,  to  pay  to,  or  permit  or  suffer  Hannah  Cooke,  the  wife 
of  the  said  Robert  Cooke,  in  case  she  shsJl  survive  him  and  be  then  living,  to  have,  re- 
ceive, and  take  the  dividends  and  interest  thereof  to  and  for  her  own  use  and  benefit. 
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fer  and  during  the  term  of  her  natntal  life;  and  finom  and  after  the  deeeaae  of  the  anr- 
yivor  of  them,  the  said  Robert  Cooke  and  Hannah  Cooke»  upon  tniat  for,  and  I  do 
hoeby  give  and  bequeath  the  principal  of  the  said  trust  fund,  and  the  stodca  and 
securities  wherein  or  whereon  the  same  shall  be  invested,  unto  all  and  every  the 
children  of  my  deceased  brother,  Geoige  Cooke,  as  shall  be  living  at  tibe  time  of  my 
decease,  equally  to  be  divided  between  and  amongst  them,  if  mare  than  one,  share  and 
shBxe  sHke,  and  to  their  respective  executors,  a£ninistrators,  and.  assigns  for  ever,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  only  one,  then  the  whole 
to  such  only  one,  his  or  her  executors,  administrators,  and  assigns  for  ever." 

Mary  Jones  died  without  having  executed  the  power  of  appointment  of  the  lease* 
holds,  and  they  accordingly  fell  into  the  residue.  A  question  was  raised  whether  these 
leaseholds  and  the  Long  Annuities  mentioned  by  the  testator  in  the  will,  were  to  be 
enjoyed  u»  specie  by  the  tenants  for  life,  or  to  be  converted ;  the  tenants  for  life  having 
oiUy  the  dividends  of  the  produce  of  such  conversion. 

Craiff,  for  the  plaintifis.— -The  trustees  submitted  that  the  expressions  used  in  the 
will  implied  an  intention  that  the  leaseholds  and  the  Long  Annuities  were  to  be  enjoyed 
ti»  specie,  and  that  the  cases  of  Howe  v.  Lord  Dartmouth  (7  Ves.  137)  (a)  and  CaUe^ 
eott  V.  Caldecott  (1  Y.  &  C.  C.  C.  312)  did  not  apply  hei«.  He  dted  also  Bethme  ▼. 
Kennedy  (1  M.  &  C.  1 14) ;  Akock  v.  Sloper  (2  M.  ^  K.  699) ;  Pickering  v.  Fickerksg 
(4  M.  &  C.  289) ;  MUU  v.  MUU  (7  Sim.  601) ;  Lichfield  y.  Baker  (2  fiea.  481) ;  Good^ 
enough  v.  Tremamottdo  (2  Bea.  512),  and  CalliM  v.  Collins  (2  M.  &  K.  703).  (6) 

The  Vicb-Chancblloa.— There  is  a  distinction  between  those  cases  where  the 
larger  word  comes  first  and  the  narrower  afterwards,  and  those  where  we  narrower 
first  and  the  larger  afterwards,  which,  if  attended  to,  would  tend  to  reconcile  many  of 
them. 

K.  Parker  and  Giffard,  for  the  tenants  for  life.— The  word  "  dividends,"  used  by  the 
testator,  could  only  be  applicable  to  the  Long  Annuities  be  has  mentioned  in  the  enumie* 
ration  of  the  particulars  of  what  his  residue  consisted;  and  as  these  dividends  were  te 
be  enjoyed  by  the  tenant  for  life,  the  Long  Annuities  were  intended  by  the  testator  te 
remain  in  their  present  state.  {Vincent  v.  Newcombe,  1  Youuge,  599;  Vaughan  y. 
Buck,  1  Phil.  75.)  The  leaseholds  also  were  first  given  specifically,  and  were  then 
directed  to  fall  into  the  residue,  the  particulars  of  which  were  enumerated.  They  were 
not  therefore  intended  to  be  converted. 

Whitmarsh  and  Whitnuirsh,  jun.  for  the  remainder-men,  were  not  heard. 

The  Vicb-Chakcxllob. — ^With  regard  to  Vaugh4mY.  Buck  and  Vincent  y.Newcomba, 
bad  those  cases  come  before  me,  I  should  have  decided  them  in  the  same  manner. 
Upon  the  cases  of  Akoek  v.  Sloper,  and  Bethune  v.  Kennedy,  I  need  not  ofiTer  any 
opinion ;  it  is  sufficient  to  say  that  the  wills  in  those  cases  were  very  different  from  the 
will  in  the  present  case.  The  first  question  is,  whether  this  is  a  mere  residuary  gift* 
[His  Honour  here  read  the  residuary  dause.]  Now,  I  am  of  opinion  that  all  principle* 
practice,  and  reason  require  me  to  hold  this  to  be,  primd  facie,  a  simple  gift  of  lesiduc 
The  mere  fact  of  the  enumeration  of  some  particulars  not  previously  b^ueadied,  will 
not  prevent  its  being  a  mere  residuary  gift.  If  it  be  a  mere  residuary  gift  as  to  tibe 
whole,  it  must  be  followed  by  all  the  consequences  of  a  mere  residuary  gift,  and  the 
residue  must  be  converted  and  invested  for  the  benefit  of  all  the  parties  interested.  It 
has  been  contended  that  there  is  an  intention  sufficiently  expressed,  which  corrects  the 
primd  facie  meaning  of  the  words,  even  if  that  meaning  be  that  the  gift  was  residiiary  i 

{a)  EmDty.LordDartmtmt\.    May  21lnd,  1802.  Sir  John  Leacih,  M.R.     PUkeritfa  yt.   Fteker^tOf, 

Lord  EldoD.    It  U  a  general  role  that  where  per-  Jane  20,  JoIt  3,  S,  and  10, 1839 ;  Lord  Cottrahaia. 

■onal  property  is  bequeathed  for  life,  with  remain-  MiUs  t.  Mms,  July  23,  1835  ;  Sir  L.  ShadweOy 

dgn  over,  and  not  specificallT,  it  is  to  be  converted  V.C.     Lichfield  v.  Baker,  May  8  and  0,  1840;. 

Into  three  per  eent.  stoelc,  subject,  in  the  ease  of  a  Lord  Langdale,  M.R.  Choienmigh  v.  TremamBtuhi, 

real  tecnrity,  to  an  inquirv  whether  it  will  be  for  the  Jane  8,  1840 ;  Lord  Langdale,  MJU    CoUins  ▼• 

benefit  of  all  parties,  and  the  tenant  for  life  is  en-  Cottint,   July   6,    1833;   Sir  John  Leaeh,  M.R. 

titled  only  vpon  that  principle.    A  bcqpiBSt  of  per-  Vauffkan  t.  Buck,  Nov.  16  and  20,  18il ;   Lord 

sonal  estate  will  not  be  held  to  be  spediie  merely  on  Chancellor  Lyadharst.     All  these  wore  eeeee  ef 

account  of  its  being  combined  with  a  devise  of  land,  constmction  upon  wills,  where  a  doubt  had  beta 

(byCaUecaii    v.   Caldecott,  March    3,    1842;  raised  whether  the  tenanto  for  Ufe  were  entitled  to 

V.  C.  K.  Bmce.    Bethtme  v.  Kamedjh  Dec   22  e^|oy  perishable  property  in  specie  or  not. 
and  23,  18S6.    Akoek  v.  BloptTf  Dee.  18|  18S3 1 
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but  IB  flodi  aa  intentioii  to  be  found  ?  Before  we  consider  the  words  which  are  said  to 
shew  sneh  an  intention,  we  must  recoQeet  that  this  is  a  gilt  of  personalty  only,  and 
that  there  is  nothing  in  the  nature  of  realty  in  the  gift.  The  words  ''  ready  money/' 
too,  are  enumerated  between  the  words  "  stocks  or  HaidB,"  and  the  words  "  securities 
Ibr  money,  outstanding  debts/'  and  after  tliia  follow  the  words  "  and  all  the  rest,  residue, 
and  remainder  of  my  estate  ttid  efiecta^  whatsoever  and  wheresoever/'  It  must  also  be 
remembered,  that  there  is  no  trust  for  investment,  so  that  if  the  property  were  not  to 
be  converted^  the  ready  money  and  securities  Ibr  money  would  remain  in  the  same  state 
they  were  in  at  the  testator's  death— ^  thing  quite  impossible.  The  testator  then  goes 
on  to  the  direction  "  by  sale  thereof/'  not  bf  conversion,  but  simply  by  sale ;  that  is, 
according  to  the  eonstaraction  contended  for,  by  safe  of  the  ready  money.  The  sue* 
oerding  words  are  exactly  such  as  yon  would  eqieet  to  meet  with  in  a  gift  of  residue, 
''  or  of  so  mneh  tfaeiectf  as  shall  be  necessary  for  that  purpose,  pay  thereout  all  mv 
debts,  ^c.**  A  fior  observation  has  been  made  upon  the  use  of  the  word  *'  dividends, 
attributing  it  only  to  the  Long  Annuities  mentiooed ;  but  I  cannot  so  read  it.  I  only 
•ay  that  i^th  regard  to  this  wiU,  the  testator  appears  to  me  to  have  used  just  the 
language  tfiat  a  testator  would  use  with  regard  to  an  ordinary  residue,  which  he  would 
expect  to  be  invested  in  the  ordinary  way :  and  I  iqpprehcnd  that  I  should  break  long- 
aettled  and  established  rules,  and  introduce  distinctions  narrow  and  dangerous,  if  I  were 
to  hold  that  any  intention  was  shewn  on  this  will  that  it  was  meant  to  be  a  specific 
gift.  I  am  therafore  of  opinion  that  upon  this  will  there  is  no  such  intention,  but  that 
it  is  a  gift  of  the  residue,  subject  to  the  ordinary  oonsequenees  of  such  a  gift. 


THE  LORD  CHANCELLOR'S  COURT. 

November  13,  1844. 

FoRXAK  V.  NavxLL.  (a) 

iFSIert  m  pmrthtutrfor  «  wOmdbU  eomidertUonf  in  Mtwtr  toaMUhff  moripag^m  m^lsf  to  i^fM 

.  Mimwiihnoiie§  ii/thtir  debi$,  amd  to  cAarf0  ihi  imm  am  thM  tUate  purehoHd,  admiit  thai  he  ka9 
m  his  potteiiion  certain  bowee  qf  papere  which  were  depoeited  with  him  hy  hie  vendor  ^  who  waealeo 
the  mortgagor^Jbr  eqfe  euetody  only,  and  etatee  that  he  hoe  no  personal  knowledge  qfthe  contenti 
of  the  hoxee,  he  wUl  not  he  required  toprod^ethem, 

.AMdeuehapmrehaeer  having,  bg  hie  fireianewer,  admitted  the  hwtm  pfpt^erewarainhiMpoetemim, 
mul  hewing  q^kred  to  leaoe  them  with  kie  dark  in  eomrtfor  the  im^  pwrpoeee^  but  at  the  same  timo 
mdd  the  ptgnre  were  depoeited  with  himjbreti/h  emtodg  onlg^  hie  admieeion  must  be  taken  in  eon' 
Junction  with,  and  will  be  qtudifled  by  his  explanation. 

Where  a  motion  for  leave  for  time  to  amend  the  bill  has  been  rendered  necessary  by  theplaintigrs 
appeal,  and  the  appeal  tnms  out  to  be  wrong,  the  moikm  hoeing  been  a  consequence  of  the  appetUf 
the  costs  qfthe  motion  and  the  e^pealmmt  be  borne  by  the  msueeesqfW  ptaintV. 

IN  this  suit,  which  was  before  Vloe-Chancellor  Wigram,  the  plainti^,  Thomas 
Seaton  Fonnan  and  Thomas  Starling  Benson,  sought  to  affect  a  real  estate  and 
coUiery,  in  the  hands  of  purchasers  for  value,  with  certain  charges  of  very  old  date, 
upon  Uie  ground  that  die  purchasers  had  notice  of  such  charges ;  and  for  that  purpose 
they  sought  the  production  of  a  great  mass  of  old  deeds  and  documents,  which  belonged 
to  the  former  owner  of  the  property.  The  bill  was  filed  in  March,  1840.  The  de- 
fendants were  Richard  Jainon  NeviU  and  Charles  Druce,  the  purchasers,  and  Arthur 
Tumour  Raby,  the  surviving  vendor,  who,  as  alleged  by  the  bill,  was  out  of  the 
jurisdiction.  By  their  answer,  the  defendants  NeviU  and  Druce  thus  stated  their 
respective  titles  to  the  property  sought  to  be  charged : — It  ajppeared  that  Alexander 
Raby  had    mortgaged  certain  shares   in  lands  and   collieries   in  Carmarthenshire 

(e)  Reported  by  R*  O.  Wairoan,  Bsq.,  Bsrrister-at-lsir. 
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to  the  plaintiff  Benson ;  and  it  was  admitted,  by  the  answer  of  the  defendant 
Nevill,  that  in  May,  1811,  Alexander  Raby  entered  into  such  contract  as  in 
the  bill  mentioned,  for  the  purchase  of  the  collieries  and  leasehold  premises; 
and  that  he  did  enter  into  the  agreement  to  pay  the  mortgages  and  incum- 
brances in  the  bill  mentioned,  except  the  incumbrance  of  the  plaintiff  Benson,  by 
the  instalments  in  the  bill  and  indenture  mentioned ;  and  that  a  memorandum  of  the 
contract  was  duly  made  and  signed.  And  that  a  memorandum  in  writing,  bearing 
date  the  24th  of  May,  1811,  and  made  between  the  plaintiff  Benson  of  the  one  part, 
and  Alexander  Baby  of  the  other  part,  was  indorsed  upon  such  contract;  and 
tiiat  by  such  indorsed  memorandum,  after  reciting  that  three  fourth-shares  of 
the  coUeries,  iron-furnaces,  and  lands  situate  at  Llanelly,  stood  legally  vested  ia 
James  Esdaile  Hammett,  in  trust  to  secure  the  plaintiff  Benson  against  his  acceptance- 
given  for  the  accommodation  of  Alexander  Kaby,  which  Benson  had  been  obliged  to 
take  up,  amountmg  with  interest  to  the  sum  of  3,018/.  lis.  5d.,  which  sum  ought  ta 
have  been  raised  bv  sale  of  the  three  fourth-shares  and  premises;  but  Alexander 
Baby  having  then  himself  contracted  by  the  within- written  agreement  for  the  purchase 
of  the  premises,  subject  to  such  charges,  lien,  or  claim  as  Benson  had  thereon,  Benson* 
at  the  request  of  Alexander  Raby,  had  agreed  to  give  time  for  payment,  and  to  accept 
payment  by  the  instalments  mentioned,  but  without  prejudice  to  his  security  in  the 
meantime ;  and  that  Alexander  Raby  agreed  to  pay  the  said  sum  of  3,018/.  1  Is.  5d. 
and  interest,  at  the  times  and  by  the  instalments  mentioned  in  the  bill ;  and  that  it 
was  agreed,  that  at  the  time  of  the  payment  of  such  instalment,  the  interest  due  oi» 
such  part  of  the  said  principal  sum  as  should  then  remain  unpaid  should  be  added  to 
the  principal,  and  the  instalments  or  payments  then  made  should  be  deducted  £rom  the 
aggregate  amount,  and  the  interest  carried  on  from  thenceforth  on  the  balance  only  ; 
and  it  was  declared,  that  in  case  any  of  the  instalments  should  be  unpaid  for  the  space 
of  six  months  after  the  time  appointed  for  the  payment  thereof,  the  said  complainant*. 
Benson,  should  be  at  liberty  immediately  after  to  proceed  for  all  the  residue  and  re- 
mainder of  the  said  debt  and  interest,  in  such  and  the  like  manner  as  he  might  or 
could  have  done  if  the  now  stating  agreement  had  never  been  made,  and  that  nothing 
therein,  or  in  the  therein  within-written  agreement  contained,  should  in  that  case 
operate  or  be  construed  to  prejudice  the  rights  of  the  complainant  Benson  to  the  said 
three  fourth-parts  or  shares  of  the  collieries,  iron-furnaces,  and  lands  therein  described, 
or  to  alter  his  priority  under  the  said  recited  security,  or  to  prejudice  or  afiect  the 
powers  and  authorities  to  Hammett  given,  or  in  him  vested  in  trust  for  the  benefit  of  the 
complainant  Benson,  as  therein  mentioned ;  but  that  the  same  rights  and  priority,  and 
all  such  powers  and  authorities,  should  be  and  remain  in  the  same  order,  state,  force, 
and  effect  as  they  stood  immediately  before  the  signing  the  agreement ;  and  that 
Benson  further  agreed,  that  when  all  the  said  instalments  should  have  been  fully  paid, 
he  and  all  persons  claiming  under  him  would,  at  the  request,  costs,  and  charges  of  the 
said  Alexander  Raby  and  Arthur  Tumour  Raby,  or  any  person  or  persons  claiming 
under  them,  make  and  execute  all  such  deeds  and  instruments  as  counsel  should  advise 
for  releasing  and  discharging  the  said  Alexander  Raby  and  the  estate  and  prenuses 
from  the  sum  of  3,018/.  lis.  5d.  and  interest,  and  all  claims  and  demands  in  respect 
thereof,  and  for  ratifying  and  confirming  the  said  premises  unto  the  said  Alexander 
Raby  and  Arthur  Tumour  Raby,  so  fruras  his,  Benson's,  interest  therein  or  right  there- 
to extended,  or  he  or  those  claiming  under  him  might  lawfully  do.  And  defendant 
NeviU  also  stated,  that  shortly  after  the  execution  of  the  said  respective  memorandums 
and  agreements,  but  whether  under  or  by  virtue  thereof  defendant  could  not  set  forth, 
Alexander  Raby  did  resume  possession  of  the  said  collieries  and  leasehold  premises, 
but  whether  or  not  as  the  owner  thereof  by  virtue  of  being  such  purchaser  as  afore- 
said, or  how  otherwise,  or  whether  the  said  Alexander  Raby  ever  or  in  any  manner 
pdd  the  instalments  that  ought  to  have  been  paid  by  him,  imder  and  by  virtue  of  the 
said  agreement,  to  the  said  William  Thompson,  Thomas  Seaton  Forman,  and  Samuel 
Homfray  (other  incumbrancers),  or  any  or  either  of  them,  defendant  was  unable  t» 
set  forth.  And  defendant  further  said,  that  in  the  course  of  the  time  during  whicht 
the  said  Alexander  Raby  carried  on  the  said  collieries,  defendant  from  time  to  time 
lent  various  sums  of  money  to  Alexander  Raby,  for  the  purpose  of  enaUing  him  to 
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cany  on  the  said  collieries  and  for  other  purposes ;  and  in  the  course  of  his  carrying  on 
the  said  collieries,  Alexander  Rabj  became  indebted  to  defendant  in  various  sums  of 
money,  for  cash  advanced,  and  interest  and  charges  thereon;  and  that  on  the  31st 
day  of  December,  1825,  Alexander  Raby  was  indebted  to  defendant,  on  the  accounts 
aforesaid,  in  the  sum  of  5,889/.  9s.  lOd.,  exclusive  of  the  sum  of  662/.  IBs.  4d.» 
which  was  secured  by  an  assignment  by  way  of  mortgage  of  a  certain  annuity  issuing 
out  of  and  charged  upon  a  certain  colHery,  called  the  Box  Colliery.  And  the  answer 
farther  stated,  t]^at  defendant  became  a  partner  in  certain  copper- works  in  the  neigh- 
bourhood of  tiie  collieries  in  the  year  1817,  and  had  ever  since  continued  and  was  still 
a  partner  therein ;  and  defendant  said,  that  some  time  in  or  about  the  latter  end  of 
the  year  1815,  Alexander  Raby  being  indebted  to  defendant,  he  caused  two  writs  of 
execution  for  the  sums  of  1,162/.  4s.  2d.  and  1,469/.  158.  3d.  respectively,  to  be 
executed  or  put  in  force  against  the  said  Alexander  Raby  ;  but  defendant  said  that  he 
caused  such  writs  to  be  withdrawn,  in  consideration  of  four  friends  of  the  said  Alexander 
Eaby  having  become  sureties  to  defendant  for  the  said  Alexander  Raby's  payment  of 
the  sum  of  2,000/.,  by  giving  their  bonds  respectively  for  the  pa3rment  of  the  sum  of 
500/.  each,  on  ccmdition  that  the  said  writs  should  be  withdrawn,  and  the  said 
collieries  worked,  and  the  business  thereof  carried  on  by  Alexander  Raby  and  his  son 
Arthur  Tumour  Raby,  under  the  inspection  and  superintendence  of  defendant ;  and 
that,  save  as  therein  appeared,  defendant  could  not  set  forth,  as  to  his  belief  or  other- 
wise, whether  under  the  circumstances  in  the  said  bill  in  that  behalf  stated  or  other- 
wise, Alexander  Raby  did  become  involved  in  embarrassment.  And  defendant  further 
said  that,  under  the  circumstances  therein  appearing,  for  the  purpose  of  carrying  the 
before-mentioned  arrangement  into  effect,  an  agreement  bearing  date  the  27  th  day  of 
January,  1816,  was  entered  into,  purporting  to  be  made  between  Alexander  Raby  and 
Arthur  Tumour  Raby  of  the  first  part,  defendant  of  the  second  part,  and  the  several 
persons  whose  names  were  thereunto  subscribed,  creditors  of  Alexander  Raby  and 
Arthur  Tumour  Raby,  or  one  of  them,  of  the  third  part.  After  reciting  that  the  two 
writs  of  execution  b^ore  mentioned  had  issued  against  the  effects  of  Alexander  Raby 
and  Arthur  Tumour  Raby  at  the  suit  of  defendant,  and  that  the  sheriff  of  Carmarthen 
was  in  possession  by  virtue  of  the  same ;  and  reciting  that  a  sale  by  the  sheriff  of  the 
engines  and  articles  used  in  the  working  of  the  collieries  would  greatiy  lessen  the  value 
and  prevent  the  working  thereof,  and  would  have  the  effect  of  preventing  the  other 
creditors  from  receiving  any  payment  of  thek  debts, — to  prevent  which,  and  with  ft 
view  to  a  general  arrangement,  the  mortgagees  had  agreed  to  abate  their  demands ;  and 
the  creditors,  for  the  sums  set  against  their  names,  without  prejudice  to  their  securities'^ 
until  they  should  be  paid  such  diminished  sums,  upon  the  other  creditors  assenting  to 
the  then  stating  agreement ;  and  that  Alexander  Raby  and  Arthur  Tumour  Raby  had 
consented  that  the  said  executions  should  remain  in  force,  and  that  the  said  sheriff* 
should  remain  in  possession,  and  had  found  security  to  the  plaintiff  in  the  said  execu- 
tions, in  order  that  he  might  not  be  endangered  thereby ;  Alexander  and  Arthur  Rab  j 
agreed  that  they  would,  as  soon  as  their  creditors  should  consent  thereto  by  signing  the 
agreement,  convey  and  assign  the  right  of  working  the  said  collieries,  and  all  their 
joint  estate  and  effects,  upon  the  following  trusts  :— 

That  the  trustees  should  carry  on  the  collieries  and  farming  concerns  of  the 
Kabys,  and  dispose  of  the  coals  and  other  saleable  articles  in  the  usual  way,  and,  after 
deducting  their  own  expenditure  and  necessary  charges,  should,  in  the  first  place,  and 
by  means  of  the  first  receipts,  satisfy  the  amount  of  the  said  two  executions  either  to 
the  plaintiff  or  to  the  persons  who  had  become  security  to  him  for  the  purpose  of  his 
forbearing  to  sell,  and  also  the  poundage  and  all  charges  occasioned  by  the  sheriff 
continuing  in  possession:  that  after  the  executions  should  be  satisfied,  the  said 
A.  Raby  and  A*  T.  Raby  should  assign  the  said  collieries  and  effects  to  sudi  person  or 
persons  as  the  major  part  in  value  of  the  creditors  should  appoint  at  a  meeting  to  be 
convened  for  that  purpose,  upon  the  following  trusts : — 

That  the  trustees  should,  out  of  the  trust,  pay  any  arrears  of  rents  due  to  the  land- 
lords of  the  said  collieries  and  leasehold  premises,  and  pay  the  accruing  rents,  and 
should  pay  in  full  all  taxes  due  and  to  accrue  due,  and  any  balances  due  to  workmen, 
and  any  small  and  pressing  debts,  not  exceeding  500/.    The  net  surplus  or  residue  of 
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the  moneys  to  be  received  after  satisfying  the  said  executions  and  the  several  other 
purposes  as  aforesaid,  should  be  divided  among  tiie  mortgagees,  as  creditors  for  the 
sums  set  against  their  names,  and  the  several  other  creditors  subscribing  the  agree* 
ment,  in  proportion  to  the  sums  set  against  their  names.  The  trustees  should  be  at 
liberty  to  employ  the  said  Alexander  Raby  and  Arthur  T.  Raby  in  the  conduct  of  sodi 
part  of  the  business  in  which  they  could  be  most  serviceable,  and  should  allow  to 
the  said  Alexander  Raby  the  annual  sum  of  500/.,  and  to  the  said  Arthur  T.  Raby  the 
annual  sum  of  200/.,  for  their  maintenance,  by  montidy  payments ;  and  they  engaged 
to  give  their  aid  and  assistance  to  the  trustees  in  the  execution  of  the  trusts,  but  the 
expenditure  and  receipt  were  to  be  conducted  by  the  tnistees.  That  the  mortgagees 
should  retain  their  tli^n  present  securities  until  paid  the  sums  agreed  to  be  accepted, 
and  upon  payment  thereof,  the  property  in  mortgage  should  be  assigned  by  them  to 
the  said  Alexander  and  Arthur  T.  Raby :  that  the  tnistees  should  have  liberty  to  oom* 
pound  with  such  of  the  creditors  as  would  accept  10s.  in  the  pound  in  full,  and  might 
apply  the  receipts  in  paying  such  compromise,  but  not  exceeding  a  moiety  of  the 
«nni»l  receipts.  That  ^e  trustees  sht^uld  have  liberty  to  pay  off  any  debts  in  coals, 
which  they  might  think  eligible  to  discharge  in  that  way,  to  a  reasonable  extent,  and  at 
prices  favourable  to  the  estate.  That  a  proper  deed  should  be  prepared  and  executed 
by  and  between  all  the  parties  to  the  agreement  for  the  purposes  aforesaid,  and 
which  should  contain  all  proper  powers,  authorities,  and  indemnities  for  and  to  the 
trustees  as  counsel  should  advise ;  and  that,  in  case  of  anv  doubt  as  to  the  statiiiff 
egreement  or  the  execution  thereof,  or  any  proceedings  under  the  same,  or  the  said 
4eed  so  to  be  executed,  the  same  should  be  referred  to  the  decision  of  John  Jones»  of 
Tstred  Hall,  near  Carmarthen,  Esquire ;  and  the  mortgagees  and  creditors  signing  the 
etating  agreement  agreed  not  to  commence  or  prosecute  any  action  or  suit  against  the 
eaid  Ale»u»ier  Raby  and  Arthur  Tumour  Raby,  or  either  oi  them,  in  respect  of  their 
debts  then  due  during  the  space  of  five  years,  provided  that  the  said  Alexander  Raby 
and  Arthur  T.  Raby  strictiy  conformed  to  and  performed  the  agreement,  and  aided  and 
assisted  the  said  trustees  when  required  so  to  do,  as  by  the  said  agreement,  which  was 
then  in  the  possession  of  defendant,  when  produced  would  appear ;  and  save  as  therein 
appeared,  ddFendant  denied  any  agreement  of  the  27th  day  of  January,  1 81 6,  as  charged 
in  the  bill.  The  defendant  denied  that  he  had  ever  executed  the  said  agreement ;  and 
defendant  stated  that  at  the  foot  of  the  said  last-mentioned  agreement  there  were 
written  and  signed  the  names  of  several  penons  alleged  to  be  creditors  of  Alexander 
Raby,  and  among  such  names  the  name  of  Thomas  Starling  Benson  and  the  names  of 
Thompson  and  Forman ;  but  defendant  denied  that  the  names  or  name  of  Thomas 
Starling  Benson  or  of  Thompson,  Forman,  and  Co.,  or  either  df  them,  are  or  is  put 
down  at  the  foot  of  such  paper  writing,  as  mortgagees  or  a  mortgagee  of  the  said  ocd* 
lieries,  or  otherwise  than  generally  as  creditors  of  &e  said  Alexander  Raby. 

And  defendant  said  he  believed  that  the  said  WSliam  Thompson  and  William 
Forman,  and  the  complainant, T.  S.  Benson,  did  execute  the  agreement. 

And  defendant  said,  that  all  the  debts  mentioned  and  set  forth  at  the  foot  of  the 
said  agreement,  except  the  debts  set  opposite  the  names  of  the  said  T.  S.  Benson,  and 
Thompson  and  Forman,  have  been  paid  or  satisfied  by  the  said  Messrs.  Raby,  or  one  of 
them,  either  by  deliveries  of  coal,  by  payments  of  money,  or  by  compositions  entered 
into  with  the  parties. 

But  defendant  said,  that  if  such  other  debts,  or  any  of  them,  were  or  was  ever  paid 
or  satisfied,  defendant  believed  the  same  were  or  was  so  paid  or  satisfied  by  the  said 
Messrs.  Raby  themselves,  or  by  one  of  them,  either  by  compositions,  or  by  deliveries 
of  coal,  or  some  other  arrangement  effected  by  them,  or  one  of  them. 

And  defendant  denied  that  the  said  other  debts,  or  any  of  them,  were  or  was  ever 
paid  or  satisfied  by  him,  defendant,  under  or  by  virtue  of  or  pursuant  to  the  said  agree* 
ment  of  the  27th  day  of  January,  1816. 

And  defendant  farther  said,  that  an  intimacy  of  long  standing  had  existed  between 
defendant's  fiither  and  Alexander  Raby,  and  that  defendant  himself,  from  or  from  about 
the  year  1804,  had  been  on  intimate  and  friendly  terms  with  Alexander  Raby  and  his 
ftmily ;  and  defendant  had  from  time  to  time  lent  several  sums  of  money  to  Alexander 
Raby,  for  the  purpose  of  enabling  him  to  carry  on  the  said  collieries,  and  for  other 
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purposes ;  and  tbat  in  or  about  the  year  1816,  defendant  was  induced,  by  the  earnest 
solicitations  of  the  said  Alexander  Baby  and  Arthur  Tumour  Baby,  and  several  of 
tlidr  friends,  to  assist  them  in  the  management  of  the  said  colliery. 

And  defendant  said,  that  he  did  accordingly,  in  or  about  the  year  1816,  interfere  in 
the  management  of  the  said  collieries,  under  the  circumstances  aforesaid,  and  continued 
to  superintend  the  same  down  to  or  about  the  year  1820,  during  which  time  consider- 
able payments  were  made  by  or  on  behalf  of  ih»  said  Messrs.  Raby  respectively,  and 
for  or  on  account  of  their  aforesaid  partnership,  and  separate  debts  and  liabilities ;  and 
save  as  therein  appeared,  defendant  could  not  set  forth,  as  to  his  belief  or  otherwise, 
whether,  from  the  time  in  the  said  bill  in  that  behalf  mentioned,  the  said  Arthur 
Tumour  Raby  had  the  principal  conduct  and  management  thereof. 

And  defendant  said,  that  between  the  years  1816  and  1820,  during  which  period 
defendant  superintended  the  management  of  the  said  collieries,  as  thereinbefore  was 
mentioned,  defendant  made  large  luivances  to  and  incurred  heavy  responsibilities  on 
account  of  the  said  Messrs.  Raby,  in  consequence  thereof  defendant  ceased  to  interfere 
in  the  management  of  the  said  collieries,  in  or  about  the  year  1820,  whereupon  one  John 
Roberts  undertook  to  superintend  the  management  tiiereof  on  behalf  of  the  said 
Messrs.  Raby,  and  continued  in  such  superintendence  until  in  or  about  the  years  1821 
or  1822,  but  at  which  of  such  periods  in  partieular,  defendant  did  not  recollect  with 
any  degree  of  certainty ;  but  in  the  year  1821  or  1822,  defendant  was  induced,  by  the 
earnest  solicitations  of  the  said  Messrs.  Raby,  again  to  undertake  the  superintendence 
of  the  said  collieries,  and  that  he  did  undertake  the  same  accordingly,  and  continued 
so  to  superintend  the  said  collieries,  in  conjunction  with  the  said  Messrs*  Raby,  until 
in  or  about  the  month  of  December,  1823. 

And  defendant  said,  that  during  the  several  times  of  this  defendant's  superintendence 
of  the  said  collieries  on  behalf  of  the  said  Messrs.  Raby,  he  advanced,  for  the  purpose 
of  carrying  on  the  said  collieries,  several  large  sums  of  money,  amounting,  with  his 
original  debt,  in  the  whole,  on  the  1st  day  of  December.  1823,  to  the  sum  of 
9,761/.  16s.  5d. 

And  defendant  further  said,  that  previously  to  the  said  month  of  December,  1823,. 
that  is  to  say.  on  the  28th  day  of  November,  1820,  a  warrant  of  attorney  was  given, 
bj  Alexander  Raby  and  Arthur  Tumour  Raby,  to  Charles  Dmoe.  another  defendant^, 
to  enter  up  judgment  against  them  for  the  payment  of  900/.  to  the  said  Charlea 
Dmce,  and  for  the  payment  of  2,500/.  to  defendant ;  and  another  warrant  of  attomer 
was  given  by  Alexander  Raby  and  Artiiur  Tumour  Raby,  to  defendant,  dated  the  28th 
day  of  September,  1821,  to  enter  up  judgment  against  them  for  the  payment  of 
4,000/.  (which  afterwards  formed  part  of  the  aforesaid  sum  of  9,761/.  16b.  6d.)  then 
due  from  them  to  defendant,  and  judgment  was  accordingly  entered  up  upon  the  said 
several  warrants  of  attorney  by  the  said  Charles  Druce  and  defendant  respectively. 

And  defendant  further  said,  that  on  the  said  1st  of  December.  1823,  defendant  gave 
up  the  superintendence  of  the  collieries,  and  Arthur  Tumour  Raby  thereupon  took, 
upon  himself  the  exclusive  management  of  the  same ;  and  being,  together  with  Alex- 
ander Raby,  then  indebted  to  defendant  in  the  before-mentioned  sum  of  9,761/.  16s.  5d., 
and  also  in  the  further  sum  of  400/.  for  money  lent  and  advanced  or  paid  by  defendant 
to  or  on  account  of  the  said  Messrs.  Raby,  and  bemg  together  with  Alexander  Raby 
also  indebted  to  the  defendant.  Charles  Dmce,  in  the  sum  of  1,896/.  lis.,  for  moneya 
advanced,  and  also  in  a  further  sum  of  400/.  advanced  by  the  said  Charles  Dmce  to 
Alexander  Raby  and  Arthur  Tumour  Raby,  an  arrangement  was  entered  into  between 
Alexander  Raby  and  Arthur  Tumour  Raby  of  the  one  part,  and  defendant  and  the 
aaid  Charles  Dmce  of  the  other  part,  for  the  repayment  of  such  several  sums  of  money 
witib  interest;  and  by  an  agreement  dated  the  1st  day  of  December,  1823,  and  made 
between  Alexander  Raby  and  Arthur  Tumour  Raby  of  the  first  part,  the  said  Charlea 
Dmce  and  defendant  of  the  second  part,  and  George  Haynes  (a  guarantee  on  the  part 
of  Messrs.  Raby)  ot  the  third  part,  it  was  agreed  that  Alexander  Raby  and  Arthur 
Tumour  Raby  should  supply  defendsjit  at  his  aaid  copper- works  at  Llanely  with  coab» 
at  the  rate  ot  24b.  for  every  wey  of  four  oopper*house  waggons,  for  the  first  twelve 
months,  and  at  the  price  d  23a.  from  the  1st  day  of  June,  1824  (which  was  calcu« 
kted  upon  an  estimate  of  the  price  of  coals  which  defendant  would  have  had  to  have 
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paid  any  other  coal  proprietor),  until  the  debts  to  defendant  and  the  said  Charles 
Druce,  and  interest  thereon,  should  be  fully  paid ;  and  that,  in  pursuance  of  such  agree- 
ment, Arthur  Tumour  Raby  supplied  coal  to  the  defendant  at  the  price  mentioned,  from 
the  said  1st  day  of  December,  1823,  to  the  year  1826,  by  means  whereof  the  said 
debts  so  due  and  owing  to  defendant  by  Alexander  Raby  and  Arthur  Tumour  Raby 
on  the  said  1st  day  of  December,  1823,  were  reduced  to  the  sum  of  6,552/.  8s.  6d., 
but  that  no  payments  were  made  to  Drace  on  account  of  the  principal  or  interest  of 
his  said  debt,  save  the  sum  of  56/.  lis.  or  thereabouts. 

And  defendant  further  said,  that  Arthur  Tumour  Raby,  between  the  years  1823  and 
1826,  became  and  was  indebted  to  certain  bankers,  carrying  on  business  at  Swansea 
under  the  firm  of  "  Haynes  and  Co.,"  to  an  amount  of  upwards  of  8,000/.,  and  that 
Haynes  and  Co.  became  bankmpts  about  the  year  1826,  and  that  almost  immediately 
aftmirards  their  assignees  proceeded  against  Arthur  Tumour  Raby  and  arrested  him 
for  8,000/.  and  upwards,  and  that  he  was  thereupon  bailed  by  defendant  and  Drace ; 
and  that  with  a  view  of  procuring  payment  of  psurt  of  the  several  sums  of  money  bo 
due  and  owing  to  defendant,  and  in  order  to  prevent  the  said  assignees  of  Messrs. 
Ha3rnes  and  Co.  from  obtaining  possession  of  the  said  collieries  in  preference  to  de- 
fendant, defendant  shortly  after  Arthur  Tumour  Raby  had  been  so  arrested  in  the 
month  of  March,  1826,  caused  a  writ  of  fieri  fddas  to  be  issued  on  the  judgment 
mentioned  to  have  been  obtained  by  defendant  against  Messrs.  Raby,  and  the  same 
was  indorsed  to  levy  the  sum  of  4,004/.,  which  was  then  considered  to  be  the  full 
value  of  the  property  intended  to  be  taken  and*  actually  taken  imder  the  said  vmt. 
And  that  about  the  same  time  Alexander  Raby  and  ArUiur  Tumour  Raby  were  also 
indebted  to  Drace,  separately  and  unconnected  widi  defendant,  in  the  sum  of  2,556/.  1  Is., 
upon  accounts  signed  by  Alexander  Raby  and  Arthur  Tumour  Raby,  with  an  arrear 
of  interest  thereon;  for  securing  part  whereof  Drace  held  the  before-mentioned  separate 
judgments  against  Messrs.  Raby ;  and  that  Drace  had  also  caused  a  writ  of  execution 
to  be  issued  thereon,  but  the  same  was  not  put  in  force  in  consequence  of  the  arrange- 
ments for  the  sale  of  the  said  collieries  to  defendant  and  Drace. 

And  defendant  further  said,  that  the  sheriff  of  Carmarthenshire,  acting  under  the 
said  writ  of  execution  issued  by  defendant,  seized  and  took  possession  of  ti^e  collieries 
and  the  engines  and  apparatus  belonging  thereto ;  and  that  shortly  afterwards,  and 
about  the  17th  day  of  May,  1826,  a  meeting  was  held  at  Swansea  between  the  de- 
fendant and  the  said  assignees  of  Messrs.  Haynes  and  Co.,  at  which  meeting  Drace 
was  present.  And  that  such  meeting  was  held  principally  with  a  view  to  ^ect,  if 
possible,  some  arrangement  with  the  said  assignees  in  regard  to  the  debt  due  firom 
Arthur  Tumour  Raby,  so  as  to  prevent  Uie  issuing  of  a  commission  of  bankruptcy 
against  him,  which  was  then  threatened  to  be  obtained  against  him  by  the  assignees, 
and  which  it  was  very  probable  would  be  issued  against  Alexander  Rkby  and  Arthur 
Tumour  Raby  by  some  of  their  joint  creditors,  if  no  arrangement  could  be  effected 
with  the  said  assignees  for  the  settlement  of  their  debt,  ^d  defendant  said,  that  at 
such  meeting  a^  agreement  for  the  settlement  of  the  aforesaid  debt  was  entered  into 
between  Arthur  Tumour  Raby  and  the  defendant,  and  Drace  and  Thomas  Powell,  one 
of  the  said  assignees,  and  was  th^upon  reduced  into  writing,  and  was  to  the 
effect  following;  that  is  to  say, — *'  In  the  King's  Bench.  The  as»gnees  of 
George  Haynes  and  others,  against  Arthur  Tumour  Raby,  Esq.  The  plaintiffs 
agree  to  accept  the  sum  of  2,750/.  in  fiill  of  their  demands  in  the  above  action, 
and  of  all  other  demands  which  they  have  by  any  means  against  Arthur  Tumour 
Raby  and  his  father,  either  jointly  or  separately ;  tiie  sfud  sum  of  2,750/.  to  be  paid 
and  secured  as  follows:  the  sum  of  1,000/.  to  be  paid  in  cash  or  notes  to  the 
amount  of  2,000/.  of  the  late  firm  of  Haynes,  Day,  and  Co.,  on  or  before  the  5th  day 
of  July  next ;  that  the  plaintiffs  shall  retain  the  sum  received  by  Mr.  John  Williams 
since  Uie  stoppage  of  Messrs.  Haynes  and  Co.'s  bank  for  debts  due  to  defendant,  an 
account  of  wluch  is  to  be  rendered  by  the  plaintiffs ;  that  defiendant  shall,  on  or  before 
tiie  29th  of  September  next,  pay  to  the  said  plaintiff  such  sum  as,  together  with  the 
said  sum  of  1,000/.  and  the  said  amount  received  by  Mr.  John  Williuns,  will  make 
up  the  said  total  sum  of  2,750/.,  so  agreed  to  be  accepted  in  full  as  aforesaid ;  that  the 
said  last-mentioned  undefined  payment  has  to  be  made  either  in  cash  or  by  notes  dt 
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the  said  late  finn  of  Haynes,  Day,  and  Co.,  to  double  the  amount  of  said  last-men- 
tioned payment ;  that  if  the  defendant  should  make  the  payment  in  notes  of  the  said 
late  firm  of  Haynes,  Day,  and  Co.,  on  which  any  dividend  or  dividends  shall  have 
been  paid  or  declared,  the  plaintiffs  shall  have  the  benefit  of  such  dividend  or  dividends. 
Undersigned,  Charles  Druce  and  Richard  James  Nevill,  Esq.  The  defendant's  bail  in 
the  above  action  do  hereby  guarantee  and  undertake  for  the  due  and  punctual  pay- 
ment of  the  said  sum  of  1,000/.,  and  the  said  final  payment  (and  tiien  undefined 
amount)  on  the  29th  September  next." 

And  defendant  further  said,  that  Alexander  Raby  and  Arthur  Tumour  Baby,  being 
also,  at  the  time  of  said  last-mentioned  arrangement  with  the  assignees  of  the  said 
Messrs.  Haynes  and  Co.,  indebted  to  defen&nt  in  the  before-mentioned  sum  of 
6,552/.  8s.  6d.  with  interest  (for  the  payment  of  4,000/.,  part  whereof,  the  said  sheriff 
was  in  possession  of  the  collieries  and  property  hereinbefore  mentioned,  under  the 
aforesaid  writ  of  execution),  and  being  also  indebted  to  Druce  in  the  sum  of  2,556/.  lis. 
with  interest,  and  being  in  daily  apprehension  of  legal  proceedings  against  them  at 
the  suit  of  others  of  their  creditors,  which  they  had  no  means  of  meeting,  and  being 
unable  to  continue  the  management  of  the  said  collieries,  proposed  to  ddfendant  and 
Druce  that  the  said  collieries,  machinery,  and  effects,  or  other  the  property  in  the 
possession  of  the  said  sheriff,  should  be  assigned  to  defendant  and  Druce,  and  that 
defendant  should  be  at  liberty  to  receive  certain  sums  of  money  due  to  Arthur  Tumour 
Baby  in  respect  of  the  said  collieries,  and  apply  the  same  towards  the  liquidation  of 
such  of  the  debts  of  Alexander  Baby  and  /brtiiur  Tumour  Baby  as  had  been  con- 
tracted on  account  of  the  said  collieries,  in  consideration  of  defendant  and  Dmce 
respectively  agreeing  to  discharge  the  said  Alexander  Baby  and  Arthur  Tumour  Baby 
not  only  from  the  debt  due  to  defendant  under  the  writ  of  execution,  but  also  firom  the 
remainder  of  the  debt  then  due  from  them  to  defendant,  and  from  the  debt  due  from 
them  to  Dmce,  except  so  much  thereof  as  was  secured  by  an  assignment  previously 
inade  of  the  said  annuity  of  200/.  And  also,  in  consideration  of  defendant  and 
Drace  undertaking  to  pay  to  the  said  assignees  the  sum  so  agreed  to  be  paid  by  them 
in  and  by  the  said  agreement  of  compromise,  in  addition  to  the  said  sum  of  1,000/. 
therein  mentioned,  and  also  undertaking  to  pay  certain  debts  of  Alexander  Baby  and 
Arthur  Turnour  Baby,  which  had  been  contracted  by  them  for  royalties,  materials, 
and  workmen's  wages  on  account  of  the  collieries.  And  defendant  and  the  said 
Charles  Dmce,  out  of  friendship  and  respect  to  Alexander  Baby  and  his  f&mily,  were 
induced  to  and  did  accede  to  such  proposal,  although  the  value  of  the  collieries  and 
property  proposed  to  be  assigned  to  the  defendant  and  Drace  was  not  nearly  equal  to 
the  amount  of  the  debts  due  from  Messrs.  Baby  to  defendant  and  Drace,  together  with 
the  several  sums  so  proposed  to  be  paid  by  them ;  and  the  property  taken  under  the 
a  aid  writ,  together  with  the  sums  which  defendant  and  Drace  were  to  be  at  liberty  to 
receive  and  apply  in  manner  aforesaid,  would  not,  if  then  sold  and  received  req>ectively, 
in  all  probability  have  realized  sufficient  to  pay  the  sums  of  money  for  the  payment 
of  which  the  said  writ  was  issued  with  costs.  And  defendant  and  Drace  having 
acceded  to  the  aforesaid  proposal,  it  was  thereupon  agreed  between  and  by  the  said 
Alexander  Baby  and  Arthur  Tumour  Baby  and  defendant  and  the  said  Charles  Druce, 
^with  a  view  to  carry  the  said  arrangement  into  effect,  that  Alexander  Baby  and 
Arthur  Tumour  Babv  should  give  sudi  direction  to  the  sheriff  as  was  mentioned  in 
the  said  agreement  of  tfie  said  17th  day  of  May,  1826 ;  and  an  assignment,  dated  the 
llth  of  July,  1826,  was  made  by  the  sheriff  to  trustees  for  the  defendant  and  Druce. 
That  after  the  completion  of  such  sale  and  delivery  of  the  collieries,  the  defendant  and 
Druce  arranged  between  themselves,  widiout  the  privity  of  Messrs.  Baby,  to  make 
some  compassionate  allowance  for  their  support,  the  amount  of  which  was  solely  in  the 
discretion  of  the  defendants,  Nevill  and  Drace ;  and  it  was  proposed  that  Messrs.  Baby 
should  go  to  reside  abroad  for  a  few  years,  for  the  sake  of  economy  and  to  enable  some 
arrangement  to  be  made  with  their  creditors.  And  defendant  admitted  Uiat  the  assign- 
ment hereinbefore  in  that  behalf  mentioned  does  bear  such  date  as  in  the  bill  stated,  and 
is  expressed  to  be  made  by  the  sheriff  to  defendant,  in  consideration  of  the  sum  of 
2,995/.  paid  to  the  said  sheriff  by  defendant ;  and  although  defendant  admitted  that 
neither  such  sum  was  nor  any  other  sum  was,  in  feet,  paid  to  &e  said  sheriff  by  defendant 
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under  the  circumstances  iflentioaed,  yet  defendant  said  that  a  full  and  valuable  consider- 
ation was  given  and  allowed  by  defendant  and  Druce  for  the  assignment  in  the  manner 
before  mentioned.  And  defendant  denied  that  Druce  was  employed  by,  or  in  any  manner 
acted  as  the  agent  of  the  parties  in  the  said  bill  mentioned,  or  any  of  them,  on,  in,  and 
about  the  transactions.  And  defendant  denied  that  he  stipulated  that  Messrs.  Raby» 
or  either  of  them,  should  go  to  reside  beyond  the  seas,  although  defendant  knew,  and» 
under  the  circumstances  before  mentioned,  approved  of  the  intention  of  Messrs. 
Raby  to  go  to  reside  abroad,  and  strongly  urged  them  to  do  so  for  the  purposes 
before  mentioned,  yet  he  denied  that  he  urged  them  to  go  to  reside  abroad,  or  even 
approved  of  their  doing  so,  in  order  to  prevent  any  proceedings  being  taken  by  the 
mortgagees  of  the  said  collieries  and  leasehold  premises,  or  for  any  other  reason  than 
as  aforesaid ;  though  whether  the  mortgagees  were  by  reason  thereof,  for  many  or  any 
number  of  years,  unable  to  institute  any  proceedings  for  the  recovery  of  the  said  alleged 
mortgage  debts  defendant  was  unable  to  set  forth,  save  defendant  said  that  the  alleged 
mortgage  debts  of  the  said  complainants  appeared  to  have  been  contracted  in  the 
years  1806  <and  1807  respectively,  and  that  Messrs.  Raby  did  not  go  to  reside  abroad 
until  in  or  about  the  year  1826,  during  which  period  the  said  complainants  did  not> 
in  fact,  take,  ks  defendant  was  informed,  any  proceedings  whatever  for  the  recovery  of 
their  alleged  mortgage  debts.  And  that  the  said  Messrs.  Raby  went  abroad  to  Jersey, 
in  pursuance  of  their  before-mentioned  resolution,  about  the  month  of  August,  1826> 
and  that  they  resided  there  until  the  month  of  May,  1827,  or  thereabouts,  when  they 
returned  to  England,  and  remained  in  this  country  till  the  month  of  July  in  that  year» 
or  thereabouts  ;  and  that  they  went  to  France  in  or  about  the  month  of  July,  1827, 
and  remained  in  that  country  until  the  month  of  October,  1829,  or  thereabouts,  when 
they  returned  to  England  and  continued  to  reside  in  this  country  until  the  death  of 
Alexander  Raby,  which  took  place  in  or  about  the  year  1834  or  1835,  since  which 
time  Arthur  Tumour  Raby  had  resided  constantly  in  England  or  Wales. 

And  defendant  believed  that  the  complainants  had  never  taken  any  proceedings 
against  the  said  Messrs.  Raby,  or  either  of  them,  or  against  defendant,  for  tiie  recovery 
Gi  their  said  alleged  mortgage  debts,  imtil  the  institution  of  this  suit. 

The  answer  then  stated  that  the  collieries  had  been  worked  out,  and  had  been  given 
xxp  to  the  landlord,  but  were  included,  with  other  collieries,  in  new  leases  to  defendant 
and  others ;  and  that  himself  and  Druce  were  the  absolute  purchasers  of  the  collieries,, 
and  therefore  were  not  bound  to  set  out  an  account  of  the  receipts  thereof,  and  denied 
that  the  plaintiff's  mortgage  debts  were  still  due.  And  after  meeting  in  detail  various 
other  allegations  of  the  bifl,  the  defendant  admitted  that  he  had  in  his  possession  or 
power  the  documents  and  papers  mentioned  and  set  forth  in  the  schedide  hereto 
annexed,  which  he  prayed  might  be  taken  as  a  part  of  that  his  answer,  and  which  docu* 
ments  and  papers  defendant  admitted  related  to,  or  concerned,  or  in  some  manner 
affected  the  matters  in  the  said  bOl  mentioned,  or  some  of  them.  But  defendant 
denied  that  if  the  same  were  produced,  the  truth  of  the  several  matters  in  the  said  bill 
mentioned,  or  any  of  them,  would  in  any  degree  appear  otherwise  than  is  herein  in  that 
behalf  mentioned  and  set  forth  ;  and  he  submitted  that,  under  the  circumstances  therein 

Spearing,  defendant  was  not  bound  to  produce  or  leave  such  documents  or  papers  in 
e  hands  of  his  clerk  in  court  for  the  usual  puiposes. 

And  lastly,  the  defendant  insisted  on  the  Statute  of  Limitations  of  Actions  of  3  &  4 
Wm.  4,  which  enacts  that  no  action  or  other  proceeding  to  recover  any  sums  of  money 
secured  by  way  of  mortgage  or  lien,  or  otherwise  charged  or  payable  upon  any  land  or 
rent,  at  law  or  in  eq[uity,  but  within  twenty  years  sfter  the  right  to  recover  the  same 
should  have  accrued,  to  some  person  capable  of  giving  a  discharge  for  the  same. 

To  this  answer  the  plaintiffs  excepted,  because  the  defendant  had  not  set  forth  the' 
documents  in  his  possession  in  detail ;  and  a  further  answer  was  filed  on  the  3rd  of 
September,  1841,  setting  forth  a  great  mass  of  documents  in  minute  detail. 

Some  time  afterwards,  defendant  Nevill  moved  for  leave  to  file  a  supplemental  answer,, 
upon  the  ground  that  he  had,  within  the  last  five  weeks,  discovered  that  he  had  through 
mistake  omitted  in  the  schedule  to  his  former  answers  certain  documents  or  writings  in 
his  possession  or  power,  which  might  possibly,  in  some  way  or  other,  have  a  reference 
to  or  bearing  upon  the  matters  in  question,  or  some  of  them,  which  was  given,  and  a 
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sappkraental  aiuiwer  was  filed  in  July,  1842.  That  answer,  so  far  as  relates  to  such 
documents,  was  in  these  terms  : — "  And  this  defendant  says,  that  since  putting  in  his 
said  former  answers,  he  has  discovered  that  he  has  in  l^s  possession  eight  boxes  con* 
taioing  certain  other  documents,  papers,  and  writings,  which,  or  some  of  which,  mof^ 
relate  to  or  eoneem  the  matters  in  the  said  bill  stated  and  charged,  or  some  of  the  said 
snatiers.  And  this  defendant  says,  that  such  boxes  were  deposited  with  him  in  the 
year  1826,  by  Arthur  Tumour  Raby,  in  the  bill  named,  and  who  is  another  of  the 
defendants  hereto,  for  safe  custody  only  ;  and  that  he,  this  defendant,  has  no  personal 
knowledge  of  the  purport  w  contents  of  the  documents,  papers,  and  writings  contained  in 
the  said  boxes  ;  and  this  defendant  says  he  has  caused  dK  said  boxes  to  be  marked  with 
theletters  A,B,C,D,£,F,  O,  andH;  9sA  that  he  is  ready  and  willing  to  produce  and 
leave  the  same  in  the  hands  of  his  clerk  in  court,  for  the  usual  purposes  " 

To  this  answer  the  plaintiffs  excepted,  and  the  exceptions  were  allowed  by  the 
Master.  Upon  exceptions  to  the  Master's  report  allowing  the  exceptions  to  the  sup- 
plemental answer,  the  Master's  finding  was  oonfirmed. 

The  defendant  then  put  in  a  further  supplemental  answer  in  these  words  z^-"  Tliat 
the  said  eight  boxes  mentioned  or  referred  to  in  or  by  the  supplemental  answer  of  ^tan 
defendant,  filed  in  this  cause  on  the  19th  day  of  July,  1842,  and  in  such  answer  stated 
to  have  been  deposited  with  this  defendant  by  Arthur  Tumour  Raby^  another  defendant 
in  the  said  bill  named, /or  safe  custody  only,  belong,  as  between  thu  defendant  and  die 
said  Arthur  Tumour  Raby,  solely  and  exduskely  to  the  said  A,  T,  Baby  ;  and  that  this 
defendant  has  no  right,  title,  or  interest  to  or  in  the  said  boxes,  or,  according  to  the  best  (^ 
Ms  belief,  to  or  in  the  contents  of  the  same,  or  any  of  them,  save  and  except  only  in  kis, 
this  defendanfs,  character  or  cagiMcity  ^  a  depositary  for  safe  custody ;  and  that  he, 
this  defendant,  is  responsible  to  the  smd  A.  T.  Raby  for  the  ufe  keeping,  and  also  for 
the  due  return  on  demand,  of  the  said  boxes,  and  tne  contents  of  the  same  respectively  ; 
■end  that  this  defendant  will  be  boand  and  compellable  to  deliver  up  the  said  boxes  and 
the  contents  thereof  to  the  said  A.  T.  Raby.  And  diis  defendant  further  saith,  that  he 
is  not,  and  to  the  best  of  his  belief  never  was,  authorized  or  empowered  by  the  said 
A.  T.  Raby  to  part  with  tiie  said  boxes,  or  the  contents  thereof,  or  any  of  them,  or  to 
^sdose  or  communicate  the  contents  of  the  said  boxes,  or  any  of  them,  to  any  persom 
«r  persons  whomsoever ;  nor  to  take  or  permit  to  be  taken  any  copies  or  extracts  of  or 
from  such  contents,  or  any  of  them,  vrithout  the  express  sanction  or  consent  of  the  said 
A.  T.  Raby  first  had  and  obtained.  And  this  defendant  further  saith,  that  he,  this  ds^ 
Jtndant,  has,  as  stated  by  him  in  his  said  former  supplemental  answer  to  the  said  bill,  no 
j^ersonal  knowledge  whatever  of  the  contents  of  the  said  boxes,  or  any  of  them,  and  is 
Mnable  to  state,  as  to  his  knowledge,  rememhrance,  information,  or  belief,  whether  such 
contents,  or  any  of  them,  are  in  any  manner  material  for  the  purposes  of  the  complainants 
la  this  suit,  or  whether  the  same  ik  or  do  not  relate  to,  or  concern,  or  in  any  manner 
efect  the  matters  in  the  said  bill  mentioned,  or  any  of  them,  or  whether  thereby  or  hj 
any  of  them,  if  the  same  were  produced,  the  truth  of  tbe  several  matters  in  the  said 
bQl  mentioned,  or  any  of  them,  would  appear.  And  this  defendant,  in  consequence  of 
die  manner  in  which  the  said  A.  T.  Raby  had  been  connected  vnth  the  matters  in  the 
aaid  bill  mentioned,  and  for  that  reason  only,  supposed  that  the  same  or  some  of  them 
might  relate  to  or  conoem  the  matters  in  the  said  bill  stated  and  charged,  or  some  of 
a«di  matters.  And  this  defendant  furdier  saith,  that  when  he  made  the  offer  in  his  said 
fiormer  supplemental  answer  contuned  of  producing  and  leaving  the  said  boxes  with 
liis  clerk  in  court  for  the  usual  purposes,  he,  this  defendant,  conceived  that  this  Court 
would  protect  him  firom  being  called  upon  or  required  to  do  more  in  regard  to  pro- 
ducing and  leaving  the  said  boxes  or  the  contents  thereof  with  the  clerk  in  court,  ibxa 
this  Court  might  think  he  was  in  strictness  bound  or  compellable  to  do,  and  could 
safely  and  properly  do,  as  such  depositary  for  safe  custody  only,  as  aforesaid.  And 
inasmuch  as  the  said  A.  T.  Raby  was  and  is  a  party  defendant  in  this  suit,  tUs 
defendant  is  advised  that  this  Court  could  not  and  would  not  act  upon  such  submission 
without  notice  to  the  said  A.  T.  Raby,  whereby,  as  between  this  defendant  and  the  said 
last-named  defendant,  this  defendant  would  be  fully  protected,  as  at  the  time  of  putting 
in  his  said  former  supplemental  answer  he  believed  he  would  be.  And  this  defendant 
farther  saith,  that  for  greater  certainty  and  security  he  hath  caused  the  said  boxes  to 
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be  sealed  up ;  and  this  defendant  saith  that,  except  in  respect  of  such  sealing  np,  the 
said  boxes  and  the  contents  thereof  respectiyely  are,  according  to  the  best  of  this 
defendant's  belief,  in  precisely  the  same  state  and  condition  as  the  same  were  at  the 
time  of  putting  in  his  further  supplemental  answer/' 

The  plaintiff  again  excepted  to  the  further  supplemental  answer,  and  the  Master 
again  allowed  the  exceptions. 

The  defendant  NevOl  then  excepted  to  the  Master's  report,  and  the  Vioe-Chancellor, 
by  order  dated  the  8th  of  November,  1843,  allowed  such  exeptions. 

Against  that  decision  the  plaintiff  appealed  to  the  Lord  Chancellor. 

Aithur  Tumour  Raby  was  alleged  in  the  bill  to  be  out  of  the  jurisdiction,  and  no 
means  had  been  taken  to  enforce  an  answer  from  him. 

Heathfield,  for  the  exception. 

Koe  and  Collins,  for  the  plaintiff. 

The  counsel  for  the  plaintiff  claimed  to  open  the  appeal,  because,  though  the  appeal 
was  to  the  whole  order,  the  rule  that  on  a  rehearing  the  same  side  commenced  on  the 
appeal  as  in  the  court  below,  did  not  apply  to  exceptions;  but  the  Lord  Chan- 
cellor observed  that  it  was  a  rehearing  of  the  exceptions,  and  that  it  would  be 
most  convenient  that  the  defendant  should  begin. 

Heathfield  contended  that  the  defendant  Nevill  had  no  right  to  open  or  disclose  the 
contents  of  the  bbxes,  which  had  been  deposited  with  him  for  c»fe  custody  only,  and  which 
the  defendant  had  positively  sworn  did  not  to  his  knowledge  relate  to  the  questions  in 
the  cause.  Then  the  plaintiff  might  enforce  the  discovery  from  Raby,  who  is  a  de- 
fendant in  the  suit.  It  would  be  a  gross  violation  of  duty  on  th^  part  of  Nevill,  to 
open  the  boxes  without  authority,  and  he  would  be  subject  to  an  action  at  the  suit  of 
Raby  for  so  domg.     (Christian  v.  Taylor,  11  Sim.  401.)  (a) 

Koe  and  Collins,  for  the  plaintiffs. — ^The  plamtiffs  claim  to  charge  the  leasehold 
estates  with  a  charge  for  5,000/.,  of  which  the  defendant  Nevill  had  notice  when  he 
purchased  the  premises  from  Messrs.  Raby.  The  defendant  will  not  be  permitted  to 
withdraw  his  admission  and  offer  to  deposit  the  boxes.  (East  India  Company  v. 
KeighUy,  4  Madd.  16;(*)  McCarthy  v.  M'Carthy,  1  Molloy,  187.)  We  ask  that 
the  defendant  be  bound  by  his  first  answer.  There  is  not  enough  stated  upon  the 
answers  to  satisfy  the  Court  that  the  defemdant  is  unable  to  give  the  discovery  sought. 
He  ought  to  have  stated  the  circumstances  of  the  deposit,  and  the  purpose  for  which  it 
was  made ;  the  plight  in  which  he  received  it ;  and  what  passed  when  it  was  made. 
It  was  quite  consistent  with  his  answers  that  his  solicitor  might  have  a  schedule  of 
the  papers  contained  in  the  boxes.  He  only  says  he  has  no  personal  knowledge ;  he 
should  have  stated  that  his  solicitors  and  agents  had  no  knowledge  of  the  contents.  In 
Glengall  v.  Fraser  (2  Hare,  99),(c)  the  defendant  had  said  he  could  not  state  whether 

(a)  CkHsiiam  t.  Tmlor  (11  SimonB,  401).    Jan.  On  the  rehearing  of  the  exceptions  before  tin 

1841.— A  defendant  who  is  required  to  set  forth  ac-  Yiee-Chaneellor,  Sir  John  Leach,  it  was  held,  that 

eonnts,  is  bonnd  to  set  them  forth  as  well  as  he  is  the  defendant  havins  by  his  answer  admitted  a  profit 

able,  without  mneh  labour  or  expense,  and  he  is  not  of  30,0002.  on  certain  contracts,  and  the  decree  de- 

bonnd  (more  especiaU j  where  he  has  not  been  a  daring  him  answerable  for  the  same,  as  a  trusteo 

party  to  the  transactions,  but  is  only  the  represen-  for  the  plaintiffs,  and  for  any  profit  he  might  be 

tatiTe  of  a  party,  and  the  accounts  are  long  and  found  to  have  made,  the  Master,   on  taking  the 

complicated)  to  refer  to  the  books  for  the  purpose  of  accounts  between  the  parties  (which  were  so  taken 

maUng  out  the  accounts.   He  must,  howerer,  allow  at  the  instance  of  the  plaintiffs,  in  hopes  of  pnrriDff 

theplaintiir  to  inspect  the  books.  that  he  had  received  a  larger  profit  than  the  90,0002.), 

Where  the  documents  of  which  a  defendant  is  was  not  authorized  to  report  that  the  defendant, 

required  to  set  forth  a  list  are  numerous,  it  is  not  instead  of  being  indebted  to  the  plaintilb  to  the 

necessary  to  specify  each  of  them ;  but  it  is  suffi-  amount  of  20,0001.  in  respect  of  profits  received  by 

dent  for  him  to  docribe  them,  so  as  to  enable  the  him,  was  a  creditor  on'the  plaintiffs  to  tlie  amount 

plaintiff  to  more  for  them ;  as,  for  instance,  to  say  of  67,0002.,  no  evidence  bdng  admissible  to  eontra- 

that  they  are  contdned  in  bundles  or  hogsheads,  diet  the  answer  of  the  defendant, 

seded  up,  and  marked  ▲,  B,  &c.  (c)  Earl  qf  GlengaU  v.  Fraser  (3  Hare,  99). 

(6)  Saii  India  Company  v.  Keigldey  (4  Mad-  Dec.  1843.— In  answer  to  a  biU  seeking  to  impeach  a 

dock,  16).     January,   1819.  —  On  appeal  to  the  security,  and  requiring  the  defendant  to  set  forth 

House  of  Lords,  it  was  hdd,  that  if  the  Master  what  communications  passed  between  his  solldtor 

reports  that  certain  admisdons  were  made  before  and  agents  in  the  transaction  and  the  pldntiff,  and 

him,  and  exceptions  are  taken  to  sudi  statements  of  what  letters  were  written  and  reodved,  and  entrice 

admisdons  in  the  report,  the  Court  cannot  allow  the  made  on  the  subject  by  sudi  soUdtors,  it  is  not  sof- 

exceptions  without  consulting  the  Master  as  to  the  fident  for  the  defendant  to  say  that  the  soUdtors  had 

fact  of  sudi  admisdons ;  and  further,  that  on  exoep-  ceased  for  severd  years  since  tlie  transaction  to  be 

tions  the  decree  cannot  be  wfed.  his  soUdtors  or  agents,  and  that  he  does  not  know 
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there  bad  been  any  sucb  interviews  as  bad  been  inquired  after,  but  be  bad  not  said 
wbetber  bis  solicitor  bad  any  sucb  interviews. 

Tbe  LORD  CHANCELLOR.— Tbe  only  point  is  wbetber  tbe  defendant,  baving 
once  admitted  by  tbe  first  answer  tbat  tbe  deeds  contained  in  these  boxes  may  relate 
to  the  matters  in  question  in  tbe  cause,  is  at  liberty  to  retract  such  admission.  He 
explains,  however,  that  the  boxes  were  only  deposited  with  him  for  safe  custody  by 
Kaby,  and  that  Raby  is  a  co-defendant;  and  be  insists  tbat  when  be  has  been  brought 
before  the  Court,  the  plaintiffs  may  examine  him  as  to  the  effect  of  the  documents 
against  him.  It  must  be  recollected  tbat  the  admission  is  accompanied  by  an  ex« 
pknation  that  be  is  only  a  depositary,  and  tbat  the  person  who  is  stated  to  have  the 
right  to  the  papers  is  a  co-defendant. 

Collins  cited  Tipping  v.  Clarke  (2  Hare,  383).  (a)  Tbe  defendant  has  not  stated 
when  or  why  the  seal  was  put  on. 

Heathfield,  in  reply. 

The  LORD  CHANCELLOR.— The  defendant  by  bis  first  answer  says  that  be  is 
willing  to  place  these  documents  in  the  bands  of  bis  clerk  in  court  for  tbe  usual  pur- 
poses ;  but  be  says  "  the  documents  are  not  mine,  for  they  belong  to  a  co-defendant — 
I  am  a  mere  depositary.  As  far  as  I  am  concerned,  I  have  no  objection  to  leave  them 
with  tbe  clerk  in  court."  Tbat  is  the  only  part  of  tbe  answer  in  which  there  was  sup- 
posed to  be  any  inconsistency  between  tbat  and  tbe  supplemental  answers.  Upon 
tbe  principal  point,  I  think  the  defendant  ought  not  to  produce  these  documents,  and 
that  he  cannot  be  compelled  to  do  so.  Tbe  decision  of  tbe  Vice-Cbancellor  must  be 
affirmed. 

The  plaintiff's  counsel  then  moved  for  leave  to  amend,  the  time  which  bad  been 
given  baving  run  out  pending  the  appeal,  and  the  time  was  extended.  Upon  the 
question  of  costs 

The  LORD  CHANCELLOR.— The  plaintiffs  bad  a  right  to  present  their  appeal, 
and  of  course  tbe  time  for  amendment  will  be  extended.  The  costs  of  the  motion 
must  follow  the  fate  of  the  appeal.  The  motion  was  rendered  necessary  by  the  appeal ; 
that  turns  out  to  be  wrong,  and  as  a  consequence,  the  motion  is  wrong.  The  appel- 
lants must  pay  costs  both  on  the  appeal  and  tbe  motion. 

what  eommnnicatioiis  or  entries  they  had  so  made :  Under  the  74th  order  of  April,  1828,  the  Master 

the  defendant,  if  he  has  not  personal  knowledge  of  does  not,  on  the  ground  of  immateriality,  overnile 

the  facts,  mnst  at  least  shew  toat  he  has  endeavoured  exceptions  for  insnffldency,  nnless  it  is  dear  that 

to  acqnbe  the  information  from  his  agents  in  the  the  question  cannot  be  material.    If  thematerialitj 

transaction  in  question.  be  doubtful,  the  case  is  not  within  the  order. 

(a)  Tipping  r.  Clarke  (2  Hare,  383).    Feb.  1843.  The  rule  is,  that  wherever  the  defendant  denie* 

— ^The  S8th  order  of  August,  1841 ,  enabling  a  de-  the  biU  to  be  true,  with  a  saving  so  far  as  the  other 

fendant  by  answer  to  dmline  answering  any  inter-  statements  in  the  answer  admit  or  esEplain  tiiem, 

n>gatory,  from  answering  whidi  he  might  haye  if  there  be  not  found  on  the  answer  a  dear  and  suf- 

proteetedhimselfbT  demurrer,  applies  as  well  where  fident  statement,  whidi,  to  a  reasonable  extent, 

the  demurrer  constituting  the  protection  must  have  meets  the  whole  case*  the  answer  is  deemed  to  bft 

been  a  demurrer  to  the  relief,  as  where  it  would  have  evadye* 
been  a  demurrer  to  the  diseoyery  only. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

December  21,  1844. 
AsBBT  «•  Abhbt.  (a) 

WUlf  eomiruetion  qf^Legaein  charged  oh  real  ntidt^Ajmgnment  qfynfe*$  revernonary 

eho$6  iikaeHon, 

B.  A.  by  will  gave  hie  real  eeiate  to  hie  wife  for  Iffe,  andeubjeet  thereto  to  hie  eon  W.  A,  in  fee,  but 
charged  and  chargeable^  nevertheleee,  with  the  payment  of  the  l^aciee  thereinqfter  mmHoned,  He 
gave  to  W,  A,  hie  eiher  ha^-pini  aip,  and  daeired  hie  vf^  to  give  to  hie  damghier  B,  two  ether 
table-epoone.  Then  he  givee  three  legaciee,  to  be  paid  at  the  end  qf  twelve  months  tfter  the  deeeaaa 
qfhie  wife  by  hie  eon  W.A*,  and  givee  all  hie  personal  estate  to  hie  wife  and  W,  A.  eqmaUy : — Heldf 
that  the  three  legacies  were  charged  upon  the  real  estate  atone. 

Where  a  husband,  for  a  valuable  considerationf  assigned  a  legacy  in  which  hie  wife  had  a  vested 
interest  in  remaider  expectant  on  the  death  of  A.  B.,  and  the  husband  survived  A.  B.,  but  died 
before  the  legacy  was  reduced  into  possession,  the  wife  was  held  to  be  entitled  by  right  qf  survivor^ 
ship  against  the  assignee, 

EDWARD  ASHBY,  of  Medboom*  in  the  county  of  Leicester,  grazier,  by  his  wilU 
dated  thie  4th  of  May,  1811,  gave  certain  real  estate,  describied  in  his  will,  "  to 
his  wife,  Sarah  Ashby,  for  and  during  the  term  of  her  natural  life;  and  subject  thereto 
he  gave  and  devised  his  said  messuage  or  tenement,  buildings  and  appurtenances  to 
the  same  belonging,  closes,  open  fields,  lands,  &c.  unto  his  eldest  son«  William  Ashby^ 
and  to  his  heirs  and  assigns  for  ever ;  but  charged  and  chargeable,  nevertheless^with 
the  payment  of  the  legacies  thereinafter  mentioned,  to  his  two  sons,  Thomas  and 
Edward,  and  his  dau^ter  Elizabeth.  Also  he  gave  to  his  said  son  William  Ashby 
his  silver  half-pint  cup,  and  desired  his  wife  would  give  to  his  daughter  Elizabe^ 
two  silver  table-spoons.  And  the  testator  gave  to  his  said  two  sons,  Thomas  Ashby 
and  Edward  Ashby,  the  sum  of  100/.  apiece,  and  to  his  daughter  Elizabeth,  the  wife  of 
Edward  Palmer,  the  sum  of  80/.,  which  said  several  legacies  he  willed  and  directed  should 
be  paid  to  his  said  two  sons,  Tliomas  and  Edward,  and  his  daughter  Elizabeth,  at  the 
end  of  twelve  months  after  the  decease  of  his  said  wife,  by  his  said  son,  William  Ashby^ 
but  without  any  interest  for  the  same ;  and  the  said  testator  thereby  charged  his  said 
messuage,  lands,  and  real  estate  with  the  payment  of  the  said  legacies  to  his  said  two 
sons  and  daughter  accordingly ;  and  if  any  or  either  of  them,  his  said  sons  Thomas  and 
Edward,  and  his  daughter  Elizabeth,  should  happen  to  die  Wore  his,  her,  or  their  said 
legacy  or  legacies  should  become  payable  by  tlwt  his  will,  leaving  one  or  more  child  or 
children,  the  testator  gave  the  legacy  or  legacies  of  him,  her,  or  them  so  dying,  unto 
his,  her,  or  their  chiliken,  equally  to  be  divided  between  and  among  such  children,  if 
more  tiun  one,  share  a»d  share  alike ;  but  in  case  either  of  them,  his  sons  Thomas 
and  Edward,  and  his  daughter  Elizabeth,  should  depart  this  life  before  his,  her,  or  their 
said  legacy  or  legacies  should  become  payable,  and  without  leaving  any  child  or  children 
living,  the  testator  gave  the  legacy  of  hun,  her,  or  them  so  dying  unto  the  survivors  or 
survivor  of  them,  his  said  two  sons  and  daughter,  equally  to  be  divided  between  such 
survivors,  share  and  share  alike ;  and  all  his  household  goods  and  household  furniture^ 
ready  money  .and  securildes  for  money,  horses,  cows,  sheep,  and  other  cattle,  and  all 
other  his  personal  estate  and  effects,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  not  by  him  before  disposed  of,  after  and  subject  to  the  payment  of 
his  interest,  debts,  and  funeral  expenses,  and  the  charges  and  expenses  of  proving  that 
his  will,  the  testator  gave  and  bequeathed  unto  his  said  wife,  Sarah  Ashby,  and  his  said 
son,  William  Ashby,  equally  to  be  divided  between  them,  share  and  share  alike,  and  to 
their  executors  and  administrators,  to  and  for  his,  her,  or  their  own  use  and  uses ;" — 
and  the  testator  appointed  his  wife  and  his  son  William  executors. 

The  testator  died  in  the  same  year  (1811),  and  his  vndow  thereupon  entered  into 
possession  of  the  real  estate,  and  continued  in  such  possession  until  her  death,  on  the 
2nd  of  October,  1827. 

(a)  Reported  by  G.  S.  Allnvtt,  Esq.,  Banister-at-law. 
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By  an  indenture  dated  the  11th  of  October,  1826,  and  made  between  the  said 
Edward  Palmer  of  the  one  part,  and  Susannah  Clarke,  widow,  of  the  other  part, 
Edward  Palmer  assigned  the  said  legacy  of  80/«  to  Susannah  Clarke,  by  way  of  mort- 
gage, to  secure  the  payment  to  her  of  30/.  and  interest.  Susannah  Clarke  afterwards 
assigned  this  legacy  to  her  grandson  R.  Clarke,  who  was  a  defendant  in  this  suit. 
Edward  P^mer  survived  Sarah  Ashby  for  a  period  of  more  than  twelve  months. 

William  Ashby  died  on  the  8th  of  November,  1829. 

The  questions  which  arose  in  this  suit  were,— Ist,  whether  the  three  legacies  to 
the  testator's  two  sons  and  daughters  were  charged  upon  the  real  estate  alone ;  and, 
2nd,  whether  the  assignment  by  Edward  Palmer  to  Susannah  Clarke  was  valid 
against  the  wife. 

Heathfidd,  for  the  plaintiff. 
,  Renshaw,  for  the  party  entitled  to  the  real  estate,  argued,  on  the  first  question,  that 

!  there  was  nothing  in  this  will  to  shew  that  the  personal  estate  was  intended  to  be  ex- 

onerated, and  that,  in  order  to  charge  the  real  estate  alone  with  the  payment  of  these 
legacies,  there  should  be,  as  in  the  case  of  the  exercise  of  a  power  by  will  (Bennett  v. 
Aburrow,  8  Ves.  609),  a  clear  intention  to  that  effect,  which  intention  was  not  shewn 
here. 

Kinglake,  for  another  party. 

The  Vicb-Chancxllos. — The  question  is  whether  there  is  an  intention  appeient 
upon  this  will  that  the  three  legacies  given  to  the  testator's  two  sons  and  daughter 
should  be  paid  out  of  the  real  estate  alone.  The  testator  gives  his  real  estate  to  his 
wife  for  life,  and  subject  thereto  to  his  son  William  in  fee,  "  but  charged  and  charge- 
able with  the  payment  of  the  legacies,  &c."  It  may  be  tiiat,  without  more,  the  real 
estate  would  be  considered  as  only  the  secondary  fund  for  the  payment  of  these  legacies. 
He  goes  on,  however,  to  give  to  his  said  son,  William  Ashby,  his  silver  half-pint  cup, 
and  to  desire  his  wife  would  give  to  his  daughter  Elizabeth  two  silver  table-spoons,  &c. 
It  occurred  to  me  that  the  wife's  being  directed  to  give  these  spoons  would  neutialize 
any  intention  that  William  Ashby  should  be  the  person  by  whom  alone  the  legacies 
should  be  paid ;  but  I  think  that  this  might  have  given  the  wife  only  the  power  to  select, 
and  does  not  shew  an  intention  differing  from  what  appears  in  other  parts  of  the  wfll. 
Then  he  gives  the  three  legacies  to  be  paid  twelve  months  after  the  decease  of  the 
wife,  by  his  son,  William  Ashby.  I  do  not  say  that  this  of  itself  is  decisive,  but  it  is 
very  strong.  Then  all  his  household  goods,  &c.  he  gives  to  his  wife,  Sarah  Ashby, 
and  his  son,  William  Ashby,  equally,  William  Ashby  alone  being  the  person  by  whom 
t^e  legacies  were  to  be  paid.  Taking  it  altogether  then,  I  think  this  will  does  indicate 
an  intention  to  charge  these  three  legacies  upon  the  real  estate  alone. 

Upon  the  second  question 

Heathfield  cited  Elwin  ▼.  Williams  (21  Law  Journal,  N.S.  440,  and  7  Jurist,  337).  (a) 

Renshaw  contended  that,  although  this  was  an  assignment  of  a  reversionary  interest, 
yet  the  interest  ceased  to  be  reversionary  upon  the  death  of  the  tenant  for  Hfe,  and 
Palmer  having  survived  the  period  of  payment,  the  assignment  might  very  properly  be 
•considered  as  a  reduction  into  possession  by  him.  He  cited  Johnson  v.  Johnson  (1 
J.  &  W.  472) ;  (fi)  Purdew  v.  Jackson  (1  Russ.  1) ;  (c)  Bates  v.  Dandy  (1  Russ.  88, 

(a)  Ehoin  v.  WilUams.  Vice-Chancellor  of  Eng-  tkovld  be  paid  to  the  wife  for  her  life  for  her  sepa- 
laod  (Shadwell).  Jan.  23  and  April  1,  1843.—  rate  use,  and  that  on  her  death  any  person  entitled 
Where  the  husband  assigns  a  rerersionary  chose  in  should  be  at  liberty  to  apply.  The  wife  surriTed 
•etion  of  his  wife,  although  for  valuable  considera-  the  husband  and  died,  and  it  was  held  that  the 
tion,  whether  the  husband  dies  in  the  lifetime  of  the  assignee  was  not  entitled  to  the  remainder  of  the 
tenant  for  life,  whereby  the  chose  in  action  cannot,  fund. 

as  against  the  wife,  be  reduced  into  possession,  or  (c)  Purdew  ▼.  Jaekton.     Sir  Thomas  Flumer, 

-whether  he  sunriTCS  and  dies  before  it  is  reduced  M.  R.    Dee.  19  and  23,  1823,  and  Feb.  3  and  6, 

into  possession,  the  same  result  follows,  and  the  1824. — Where  husband  and  wife  for  valuable  cou'^ 

wife  surviving  will  be  entitled  as  against  the  as-  sideration  assigned  a  moiety  of  a  share  of  an  ascer- 

-tlgnee.  tained  fund,  in  which  the  wife  had  a  vested  interest 

(b)  Joknton  v.  John$on,  Sir  Thomaa  Flumer,  in  remainder,  expectant  on  the  death  of  a  tenant 
M.  R.  April  18,  June  22  and  23,  1820.— A  ftmd  in  fbr  life  of  the  Aind,  and  both  the  wife  and  the  tenant 
«ourt  belonging  to  the  wife  being  assigned  for  valu-  for  life  survived  the  husband,  it  was  held  that  the 
«Ue  consideration  by  the  husMnd,  an  order  was  wife  was  entitled  by  right  of  survivorship  to  daim 
made,  the  wife  being  examined  and  consenting  that  the  whole  pf  the  share  of  the  fund  againat  the 
u  part  of  the  fund  should  be  transferred  to  the  assignee, 
assignee,  and  that  the  interest  of  the  remainder 
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n.,  and  3  Russ.  72,  n.) ;  (a)  Hanner  v.  Morton  (3  Russ.  65) ;  (b)  and  HutcJdngs  y. 
8mth  (9  Sim.  137).  (c) 

The  Vicb-Chakcsllor.— What  would  have  heen  the  effect  upon  the  wife's  rights 
and  claims  if  the  husband  had,  bond  fide^  and  for  valuable  consideration,  executed  a 
deed  of  release  of  this  legacy,  I  give  no  opinion,  but  I  think  Elwin  v.  Williams 
warrants  me  to  act  upon  my  own  opinion,  which  agrees  with  it.  I  follow  it,  and  ac- 
cordingly decide  in  favour  of  the  wife. 


THE  LORD  CHANCELLOR'S  COURT. 

November  18,  19,  and  23,  1844. 
Thb  Duke  of  Lssna  v.  Loan  Amhebst.((0 

ConttrucHon — Bequett  qfporir€nt9—E9idenee~^Ini€niUm. 

Where  a  tettaior  ga»e  to  a  specific  legatee  all  the  portraits  of  certain  enumerated  ancestors  qfthe 
family t  a  large  equestrian  fyure  representing  one  qfsuch  ancestors  passed  under  the  denomination 
qf  a  portrait,  although  it  constituted  apart  qfthe  ornamental  furniture  qfthe  mansion  which  had 
been  bequeathed  to  other  persons. 

The  terms  qf  art  employed  by  persons  most  conversant  with  pictures  called  in  aid  qfthe  Court  im 
construing  the  will* 

A  QUESTION  arose  upon  the  will  of  the  late  Duke  of  Leeds  in  a  suit  which  had 
been  instituted  for  tiie  administration  of  his  estate.  The  late  duke  had  by  hie 
will  devised  all  the  real  estates  of  which  he  had  power  to  dispose  to  Sackville  Lane 
Fox,  Esq.,  the  husband  of  his  daughter,  and  also  bequeathed  to  him  all  his  personal 
estate,  except  the  property  and  effects  at  the  family  mansion,  Hornby  Castie,  which 
the  testator  bequeathed  to  his  executors,  upon  trusts  for  sale.  In  a  codicil  he  gave  to 
his  executors  directions  to  offer  all  the  effects  in  and  about  Hornby  Castie  to  tlie  pre- 
sent Duke  of  Leeds,  the  plaintiff  in  this  suit,  at  20  per  cent,  under  the  value  at 
which  those  effects  should  be  appraised  by  competent  valuers.  The  will  also  con- 
tained a  specific  bequest  to  Sackville  Lane  Fox  of  "  all  the  portraits  of  the  testator's 
father  and  mother,  of  Lord  and  Lady  Holdemess,  of  his  grandfather  and  grandmother^ 
and  of  the  Duke  of  Schomberg."  In  the  great  hall  at  Hornby  Castie  there  was  a 
large  equestrian  portrait  of  the  Duke  of  Schomberg  in  armour,  with  a  page  holding 
his  helmet,  and  in  the  back-ground  there  was  the  representation  of  a  battie-scene. 
This  picture  was  fixed  into  the  panelling  over  the  fireplace  at  one  end  of  the  hall, 
and  a  corresponding  picture,  a  portrait  of  the  Duke  of  Montrose,  was  fixed  in  the  same 
way  over  the  fireplace  at  the  opposite  end  of  the  hall.  There  ^'as  a  half-length  por- 
trait of  the  Duke  of  Schomberg  hanging  in  a  bed-room,  and  another  in  crayons  hung 
in  the  drawing-room,  both  of  which  Mr.  Fox  claimed,  as  well  as  the  equestrian  figure 

(a)   Bates  t.  Dandy.     Lord  Cluuicellor  Hard-  Not.  27»  1826,  and  April  15, 1828.-- GonfirmatioA 

^cke.    July  16,  1741.— J.  D.,  by  his  wiU,  left  hit  of  Pvrdew  v.  Jackson. 

two  brothers  and  a  married  sister  his  residuary         (c)    Hutchings  t.   Smith.      Vice-ChaoccUor   of 

legatees,  and  one  of  the  brothers  and  the  sister  England  (Sbadwell).    Feb.  14  and  Mardi  26,  1838. 

took  out  administration  with  the  will  annexed.    It  — Peoding  an  administration  suit,  and  before  the 

was  agreed  between  the  three  that  the  estate  should  rights  of  the  parties  had  been  declared,  a  married 

be  divided,  and  two  mortgages,  one  in  fee  and  the  woman,  who  was  entitled  to  a  share  of  the  residue 

other  for  years,  were  allotted  to  the  sister  and  her  of  the  testator's  estate,  joined  with  her  husband  in 

husband  as  her  share.    The  husband  borrowed  200^  assignioe  her  share  as  a  security  for  a  debt  of  the 

of  the  t^laintiir  on  note,  and  as  a  farther  security  husband's.     The  husband  died,  and  afterwards  a 

deposited  with  him  the  said  mortgage-deeds,  and  decree  was  made,  directing  the  wife's  share  to  be 

afterwards  died.    In  this  suit,  whi^  was  a  fore-  paid  to  her.    The  assignee  took  no  step  to  enforce 

closure  suit,  it  was  decreed  that  upon  payment  by  his  security,  until  after  the  decree  was  made.    Held, 

the  wife  of  what  should  be  found  due  for  prin-  that  the  wife  was  entitled  to  the  share,  free  from 

dpal  and  interest,  &c.,  the  deeds  should  be  de-  her  husband's  debt. 

liveredup,  &c. ;  but  that,  In  deAmlt  of  payment,  she         (d)  Reported  by  R«  G.  Wiliobd,  Esq.,  Bairii- 

should  be  foredosed.  ter-at-law, 

(6)  Honner  t.  Morton.    Sir  J.  S.  Copley,  M.  lU 
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in  the  hall,  as  having  passed  to  hun  under  the  bequest  before  mentioned.  On  the 
otiber  hand,  the  plaintiff  asserted  that  the  picture  in  the  hall  ^ims  an  historical  one,  and 
•did  not  properly  come  under  the  designation  of  a  portrait ;  and  he  claimed  to  be  entitled 
to  purchase  it  as  a  part  of  the  ornamental  furniture  of  Hornby  Castle,  under  the  terms 
of  the  testator's  codicil.  It  was  referred  to  the  Master  to  inquire  what  portraits  of 
the  Duke  of  Sdiomberg  were  in  the  testator's  possession  at  thie  time  of  his  death ; 
and  the  Master  reported  that  all  the  three  pictures  above  mentioned  were  portraits  in 
the  testator's  possession.  To  that  report  the  plaintiff,  the  present  Duke  of  Leeds, 
excepted,  on  the  ground  that  the  equestrian  pcture  in  the  hall  was  not  a  portrait. 
The  exceptions  were  elaborately  argued  before  the  Vioe-Chancellor  of  England,  who 
ovenruled  the  exceptions,  and  in  a  judgment  of  great  length  pronounced  the  picture  in 
the  hall  to  be  undoubtedly  a  portrait.  From  that  decision  the  plaintiff  appealed  to  the 
Lord  Chancellor* 

Bethel  and  Lhyd,  for  the  appeal,  stated  that  the  picture  which  formed  the 
subject  of  the  dispute  was  a  representation  of  the  great  Duke  of  Schomberg,  painted 
by  Sir  Qodirey  IQieller.  The  duke  was  a  maternal  ancestor  of  the  fieunily  of  the  Duke* 
of  Leeds.  He  had  served  in  the  thirty  years'  war  in  Germany,  and  afterwards  entered 
into  the  service  of  France,  when  he  was  created  a  marshal.  On  the  revocation  of  the 
edict  of  Nantes  he  passed  into  Holland,  came  into  England  with  the  Prince  of  Orange, 
and  was  killed  in  the  year  1690,  at  the  battle  of  the  Boyne,  in  Ireland.  The  honours 
of  the  peerage,  confenred  on  him  by  King  William,  were  limited  to  the  third  son,  with 
remainder  to  the  second  and  his  heirs.  The  third  son  was  killed  at  the  battle  of 
Marsolis,  the  second  died  without  issue  male*  but  left  a  daughter,  who  was  married  to 
Lord  Holdemess,  and  through  that  daughter  these  pictures  came  into  the  possession 
of  the  family  of  the  Duke  of  Leeds.  The  picture  in  question  was  fixed  in  such  a 
manner  that  it  could  not  be  removed ;  but  a  sketch  of  the  hall  and  its  position,  with  the 
furniture  and  pictures  surrounding  it,  had  been  taken  for  the  information  of  the  Court. 
In  the  picture  the  marshal  was  crossing  the  Bo3rne,  the  feet  of  the  horse  were  in  the 
water,  and  in  the  back-ground  his  army  were  drawn  up  and  in  the  act  of  following 
him  to  encounter  the  enemy.  It  was  evidently  the  purpose  of  the  artist  to  embody 
in  his  representation  a  great  number  of  objects,  so  as  to  form  a  grand  historical  repre- 
sentation of  a  great  event,  and  not  to  confine  himself  to  the  mere  limits  of  a  portrait. 
In  the  other  likeness  of  the  Duke  of  Schomberg,  which  they  contended  was  the  one 
which  passed  under  the  bequest,  there  was  mereij  the  representation  of  the  duke  in 
the  dress  of  a  French  marshal,  with  the  baton.  That  portrait  was  like  the  four  other 
portraits  mentioned  in  the  bequest,  which  is  called  a  half-length,  and  therefore  pecu- 
liarly marked  as  the  one  which  tiie  testator  intended  to  pass.  It  had  been  at  first 
contended  by  the  other  side  that  this  portrait  did  not  represent  the  great  Duke  of 
Schomberg  at  all,  but  his  brother.  That  position  had,  however,  been  abandoned,  for 
the  baion  and  the  oriflamme,  the  distinguishing  mark  of  a  French  marshal,  placed 
the  matter  beyond  doubt.  The  painter  of  the  likeness  was  unknown.  It  was  gene- 
rally supposed  to  have  been  painted  in  France  and  brought  to  England  by  the  mar- 
shal himself.  The  picture  in  crayons  also  represented  the  marshal  on  horseback, 
and  the  Master  found  that  all  three  pictures  passed  under  the  will  of  the  late  Duke  of 
Leeds  to  Mr.  Lane  Fox  by  the  bequest  of  portraits.  They  now  contended  on  the  part 
of  the  present  Duke  of  liceds,  the  picture  over  the  fireplace  was  an  historical  painting,, 
and  that  it  was  most  improbable,  from  its  position,  the  late  duke  could  have  intended 
to  strip  the  castle  of  such  a  conspicuous  object,  for  it  was  over  one  fireplace,  and  that 
of  the  great  Marquis  of  Montrose  over  the  other.  In  support  of  this  argument,  that 
the  equestrian  figure  ought  to  be  considered  as  a  picture,  l^ey  referred  to  Boyle,  who, 
in  his  Dictionary,  gave  as  the  proper  and  accepted  meaning  of  the  word  portrait,  that 
it  distinguished  likenesses  from  historical  compositions.  They  also  cited  Dr. 
Johnson,  Fuseli,  Horace  Walpole,  and  various  other  critics  on  the  art  of  painting. 
They  said  that  no  one  would  call  the  well-known  painting  by  David,  of  Buonaparte 
crossing  the  Alps,  "  a  portrait  of  Buonaparte,"  although  there  was  no  doubt  of  the 
likeness.  Again,  the  celebrated  picture  of  "  the  death  of  Lord  Chatham"  was 
assuredly  a  picture,  although  a  collection  of  portraits.  In  the  same  manner  no  one 
could  call  the  picture  of  Mrs.  Siddons  as  the  Tragic  Muse,  *'  a  portrait  of  Mrs.  Sid- 
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*doii8."  The  picture  (of  Ttrhicb  a  sketch  was  handed  up  to  the  Court)  was  plainly  a 
grand  historictd  representation  of  the  battle  of  the  Boj^ne,  with  a  portrait  of  Uie  Duke 
of  Schomberg  in  the  foreground.  Witii  respect  to  that  part  ^  the  report  of  ths 
Master  which  gave  Mr.  Lane  Pox  the  three  pictures,  they  contended  that  he  took 
but  one,  and  that  was  the  half-lengtii  portrait  produced  in  court,  a  half-lengtii  like 
the  other,  firom  portraits  given  in  the  same  bequest.  It  was  a  weU>known  principle 
of  this  Court,  that  where  one  subject  completely  answered  the  description  of  the  tes- 
tator, and  there  were  others  which,  although  resembling  it,  did  not  answer  the 
description  so  fully,  only  one  of  them  passed  to  the  legatee.  They  cited  JTum^ion  ▼. 
Lawl^  (5  Ves.  476),  and  JVatkin  r.  Lee  (6  Yes.  683,  1  Mer.  654). 

Stuart  and  Ru$9eU  insisted  that  the  picture  was  a  portrait,  and  that  the  Court  must 
be  governed  by  the  words  of  the  will,  which  were  intended  to  pass  the  whole  of  the 
portraits.  It  had  been  said  that  the  testator  could  not  intend  to  dismantle  Honiby 
Castle.  The  answer  to  that  was  that  he  had  done  so.  That  the  picture  was  a  per- 
trait,  no  man  who  saw  it  oould  doubt  for  a  moment.  They  had  tiie  evidence  of  artists 
that  it  was  so ;  of  individuals  that  it  was  so ;  and  they  had  the  evidence  of  the  testator 
himself  that  it  was  so,  for  he  always  called  it  a  pcHrtrait.  Nothing  oould  be  more  at 
variance  with  the  fact  than  to  say  it  represented  the  Duke  of  Schomberg  at  the  battle 
of  the  Boyne.  The  river,  if  there  was  a  river,  might  be  called  tiie  Liffey,  as  readily  as 
the  Boyne,  for  the  picture  must  have  been  paint^  long  before  the  battle,  and  shortly 
after  the  Duke  came  to  England.  They  had  an  engraving  of  it  by  Smith,  a  celebrated 
artist  of  his  day,  in  the  year  1689,  the  year  before  the  battle.  They  referred  to  the 
catalogues  of  the  Royal  Academy  for  the  accepted  meaning  of  the  word  portrait. 

Bethel  in  reply,  insisted  that  nothing  had  been  advanced  to  shew  that  the  picture  of 
the  Duke  of  Schomberg  on  horseback,  with  the  feet  of  the  horse  in  the  water, 
was  not  an  attempt  on  the  part  of  the  artist  to  depict  the  battle  of  the  Boyne. 
The  single  question  to  be  decided  was,  whether  the  picture,  in  the  ordinary  meaning 
of  the  word,  could  be  called  a  portrait ;  and  notwithstanding  all  the  ailments  of  the 
other  side,  and  all  the  references  they  had  made  to  painters,  and  twopenny  pamphlets, 
and  catalogues  of  the  exhibitions  of  the  Royal  Academy,  he  still  maintained  that  no 
person  looking  at  the  picture  could  call  it  a  portrait.  If  anything  was  required  in  ad- 
dition to  what  he  had  stated,  it  would  be  found  in  the  description  given  of  it  by  those 
through  whom  it  came  into  the  family,  for  in  the  will  of  L^dy  Holdemess  it  was  ex- 
pressly called  "  My  equestrian  picture  of  the  Duke  of  Schomberg."  The  other  side 
had  failed  in  producing  a  single  instance,  even  in  the  catalogues  of  the  Academy,  where 
such  a  work  was  called  a  portrait,  without  some  descriptive  adjunct.  With  respect  to 
the  argument  on  the  subject  of  the  half4ength  answering  completely  the  description  of 
the  will,  no  attempt  had  been  made  to  give  any  reply  to  it. 

Judgment. — November  23, 1844, 

The  LORD  CHANCELLOR.— This  case  came  before  the  Court  on  exceptions  to 
the  Master's  report  The  facts  are  few  and  simple.  The  late  Duke  of  Leeds  be- 
queathed the  greater  part  of  the  property  at  his  disposal  to  Mr.  Sackville  Lane  Fox, 
who  married  his  daughter.  The  bequest  was  to  executors,  for  the  benefit  of  Mr. 
Lane  Fox  and  his  wife,  and  their  children  ;  and  among  other  dispositions  the  testator 
gave  them  all  his  portndts-^of  himself,  of  his  grandfather  and  grandmother,  of  his  mo- 
dier,  of  Lord  and  Lady  Holdemess,  and  of  the  Duke  of  Schomberg.  In  a  subsequent 
part  of  the  will  he  directed  all  his  pictures,  statues,  busts,  and  other  ornamental  &rm-' 
ture  in  Hornby  Castle,  to  be  sold  by  his  executors;  and  in  a  codicil  to  the  will  he  gave 
his  son,  the  present  duke,  an  absolute  right  of  pre-emption  of  those  articles,  at  20  per 
cent,  under  the  valuation  which  he  directed  should  be  made  by  the  executors.  It  ap^ 
pears  that  there  are,  in  Hornby  Castle,  three  pictures,  or  portraits,  of  the  Duke  of 
Schomberg.  The  first,  a  large  equestrian  portrait,  in  the  hall ;  the  second,  a  half-length, 
hung  in  the  damask  bed-room,  appropriated  to  the  use  of  Mr.  and  Mrs.  Lane  Fox 
when  they  slept  at  the  castle ;  and  the  third,  a  smaller  portrait,  in  crayons.  It  was  con- 
tended on  the  part  ci  the  present  duke,  that  the  equestrian  portrait  does  not  pass 
under  the  will  to  Mr.  Lane  Fox,  and  that,  under  the  right  of  pre-emption,  given  by 
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tfce  oodidl*  he  i«  entitled  to  purchase  it  as  a  picture  included  among  the  ornamental 
ftonitare  of  the  eastie. 

That,  then,  is  the  question  at  issue  in  the  cause,  and  on  which  I  am  now  to  decide. 
When  the  case  came  before  the  yice-Ghancellor  originally,  he  directed  a  reference  to 
Ibe  Master  to  inquire  what  were,  the  portraits  which  passed  under  the  codicil.  The 
Master,  after  hearing  evidence,  and  after  a  diligent  investigation  of  the  subject,  re* 
ported  that  there  were  three  portraits  of  the  Duke  of  Schomberg  intended  to  pass  under 
the  codicil,  namely,  the  equestrian  portrait,  the  half-length,  and  the  portrait  in  crayons. 
To  this  report  exceptions  were  taken — ^first,  on  the  ground  that  the  equestrian  picture 
could  not  properly  be  called  a  portrait ;  and,  secondly,  that,  if  that  was  so,  then  it  was 
inclttded  in  the  pictures  given  by  the  codicil.  The  Vice-Chancellor,  after  a  protracted 
argument,  decided  against  these  exceptions,  confirming  the  report.  The  picture  in 
&pute  is  the  lazge  equestrian  portrait  placed  at  one  end  of  the  hall  in  Hornby  Castle. 
An  equestrian  picture  of  the  Marquis  of  Montrose  occupies  tibo^corresponding  panel  in 
tiie  odier  end  of  the  hall,  and  the  intermediate  spaces  are  occupied  by  portraits  of  dis- 
thignished  historical  chuacters.  There  is  some  doubt  whether  the  half-length  repre- 
flBBted  the  Duke  of  Schomberg ;  but  for  the  purposes  of  the  argument  and  the  inquiry,  it 
nost  be  taken  to  be  one  of  the  portraits  of  the  Duke  of  Schomberg.  It  has  been  so 
fovnd  by  the  Master,  and  no  exception  was  taken  to  the  report  on  Uiat  ground.  It  is 
sot  my  intention  to  enter  at  any  length  into  what  I  might  with  some  propriety  call  the 
ornamental  part  of  the  subject,  or  to  follow  the  Vice-Chancellor  and  the  learned 
oounsel  through  all  those  etymological  questions  which  have  been  raised  in  order  to 
solve  the  question  whether  this  picture  is  or  is  not  a  portrait.  A  learned  German,  in  a 
WOfk  of  considerable  ability  and  research,  has  said,  "  Etymologia  vi  nominis  vera  prO' 
mUtii"  Thb  is  true ;  but,  looking  at  the  discussions  on  the  subject  in  the  course  of 
the  argument,  the  result  has  in  this  case  been  undoubtedly  somewhat  different ;  for, 
after  all,  the  definitions  relied  on,  and  which  have  been  derived  from  etymological 
mearch,  applied  quite  as  much  to  a  picture  of  any  other  description  as  to  a  portrait,  and 
the  argument  is  merely  one  of  curiosity.  In  reference  to  that  part  of  the  argument, 
however,  a  good  deal  has  been  said  on  the  force  of  the  wood  pertractare  or  pertractau' 
dum,  as  it  is  used  by  the  eloquent  author  of  the  woric  '*  De  Naturd  Deorum."  The 
Vloe-Chancellor  entered  into  a  very  learned  disquisition  on  the  point  of  philology,  and 
seemed  to  be  of  opinion  t^at  pertractandutn  is  a  word  which  implied  a  thorough  and 
<Xnnplete  discussion  and  consideration.  On  the  other  hand,  it  has  been  urged  that  it 
implies  a  superficial  running  over,  without  much  labour  or  attention.  I  confess  that  I 
am  unwilling  to  pronounce  between  such  combatants-^oit/off  componere  Ute9 — ^nor  do  I 
wish  to  thrust  myself,  without  some  more  pressing  necessity,  within  the  pale  of  such 
discussions.  In  my  opinion,  however,  if  I  might  venture  to  say  it,  per  is  always  a  par* 
tide  of  intensity,  zsi^periractandiitm  imports  that  a  matter  has  been  discussed  thoroughly. 
That  appears  to  be  the  senjse  in  which  it  is  used  by  the  elegant  author  of  the  treatise 
'•  De  Natwrd  Deorttm/*  and  I  venture  to  express  that  to  be  my  decided  opinion,  notwith- 
fltandibg  tlie  threat  held  forth  by  Mr.  Bel^dU,  that  such  a  view  of  it  would  be  at  variance 
with  all  the  learning  ofall  the  colleges  of  the  University  of  Oxford.  The  Vice-Chancellor, 
in  his  judgment,  said,  however,  and  said  properly,  tiiat  the  sole  question  at  issue  was 
whedier  ^e  picture  could,  in  strictness,  and  according  to  the  ordinary  sense  of  the  word 
aonongst  those  conversant  with  works  of  art,  be  called  a  portrait.  Tliat  ia  the  question, 
therefore,  to  be  again  considered  here. 

I  have  not  seen  the  picture  itself,  but  I  have  had  placed  before  me  a  very  elegant, 
and  apparently  accurate,  copy  of  it  in  mezzotinto,  from  the  hands  of  Mr.  Smith.  In 
the  picture  the  duke  is  represented  on  horseback,  and  an  attendant  is  holding  his  hel- 
met, the  back-ground  being  occupied  by  troops  drawn  up  in  the  order  of  batQe.  Now, 
is  this,  or  is  it  not,  a  portrait  ?  Look  at  the  head ;  the  countenance  of  the  figure  is 
turned  towards  the  spectator,  as  is  usual  in  a  likeness  of  that  description.  The  first 
thmg  that  strikes  one,  then,  is  the  fact  of  the  face  being  so  turned,  in  order  that  the 
painter  might  give  an  exact  likeness.  It  is  a  fine  picture.  The  face  appears  to  be  full 
erf  expression  and  character,  and  has  all  the  distinguishing  characteristics  of  a  fine  por- 
trait. No  one,  indeed,  who  looks  at  it,  can  entertain  a  moment's  doubt  that,  as  far  as 
ihe  head  is  concerned,  it  is  a  good  and  striking  likeness  of  the  Duke  of  Schomberg,  fuU 

VOL.  J.  N 
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'  <fr  animation  and  character.     If  any  doubt  can  be  raised  on  the  question,  I  will  ask  the 

I  person  who  entertains  it  to  look  at  the  picture  in  its  detaib.     Is  there  any  thing  else 

I  in  the  picture  itself  to  prevent  it  from  being  described  as  a  portrait  ?    When  a  painter 

i  sits  down  to  delineate  a  portrait,  he  considers  what  are  the  prominent  characteristics  of 

;  the  man — what  is  descriptive  of  his  profession— -what  were  the  actions  by  which  he 

had  obtained  distinction  ?  If  the  person  to  be  painted  is  a  judge,  the  artist  introduces 
him  in  his  robes  of  office ;  if  a  bishop,  in  his  sleeves  of  lawn  ;  if  a  military  or  a  naval 
commander,  in  his  uniform.  He  attends  to  these  things  as  preserving  the  unity  of  the 
character,  and  as  shewing  the  profession  of  the  person  to  be  represented,  and  lus  posi- 
tion in  society.  Now,  I  will  ask  attention  to  the  period  in  which  Duke  Schombeig 
flourished,  and  there  will  be  no  doubt  of  the  identity  of  this  portrait.  He  was  bom  in 
the  commencement  of  the  seventeenth  century,  and  having  attained  distinction  at  a  very 
early  age,  he  became  a  marshal  of  France  about  the  middle,  or  rather  later  than  the 
middle,  of  that  century,  and  he  wus  killed  towards  its  close,  in  the  year  1690,  at  the 
battle  of  the  Boyne.  Armour  was  the  dress  of  a  military  man  of  the  period ;  he  was 
accustomed  to  wear  it,  and  the  duke  is,  therefore,  drawn  by  the  painter  in  armour»  and 
is  thus  represented  in  his  true  character.  There  is  nothing  in  that  part  of  the  pictujce 
to  detract  from  the  common  opinion  that  it  is  a  portrait  of  the  Duke  of  Schomberg. 
And  it  is  a  remarkable  fact,  that  in  the  two  engravings  handed  up  to  me— -one  by  Hon* 
braken  and  ^he  other  by  Vandergootch — the  duke  is  also  represented  in  armour.  It 
has,  indeed,  been  observed  as  to  tiie  half-length  portrait,  which  the  Duke  of  Leeds  con* 
tends  is  alone  a  portrait  of  the  Duke  of  Schomberg,  that  there  is  no  armour  on  the 
thighs  and  legs ;  and,  therefore,  it  is  inferred  by  Mr.  Bethell  that  it  may  be  doubtfid 
whether  the  equestrian  picture,  in  consequence  of  that  and  some  other  circumstances* 
is  a  portrait  of  the  duke.  It  ought,  however,  to  be  recollected  that  the  half-length 
portrait  represents  a  standing  figure,  and  armour  was  not,  in  that  case,  worn  on  the  legs 
in  the  seventeenth  century.  It  was  only  when  on  horseback  that  the  thighs  and  legs 
were  covered ;  and  then,  as  appeals  in  the  picture,  they  were  so  cased  to  complete  the 
equipment.  The  dress  is  that  proper  for  such  a  person,  occupying  such  a  position,  and 
instead  of  forming  an  objection,  it  rather  culds  to  and  tends  to  establish  his  individuality 
than  otherwise.  If  a  judge  is  to  be  painted,  the  artist  represents  him  in  his  study ; 
the  field-marshal  and  the  warrior  is  most  properly  placed  on  horseback,  and  in  armooTt. 
appropriate  to  his  character— appropriate  to  his  position.  I  will  take,  for  example* 
a  similar  portrait,  that  of  Charles  I.,  painted  by  Vandyke.  What  would  any  one  call 
that  but  a  portrait,  and  a  portrait,  too,  very  much  resembling  the  one  now  the  subject 
of  contention  ?  In  that  picture,  Charles  was  represented  in  armour,  and  on  horseback* 
with  the  head  uncovered,  and  the  Duke  de  Nivemois  in  attendance  as  a  page.  What, 
in  ordinary  language,  was  that  picture  but  a  portrait  ?  But  then  it  was  said  that  one 
would  not  call  it  a  portrait  without  an  addition  ;  that  is,  we  must  say,  a  portrait  of  the 
Duke  of  Schomberg  on  horseback,  an  equestrian  portrait,  and  so  forth.  Why,  so  one 
must,  if  we  are  to  be  very  precise.  If  the  well-known  picture  of  Dr.  Johnson,  by  Sir 
Joshua,  was  to  be  described  with  that  degree  of  particularity,  instead  of  saying  it  was 
a  portrait,  it  might  be  said  it  was  a  bust.  If  we  descend  to  so  much  particularity* 
every  picture  must  be  represented  according  to  its  degree.  The  introduction  of  hands 
makes  a  portrait  a  kit-cat ;  and  then  there  are  the  half-length,  and  the  three-quarter 
portraits.  If  one  wishes  to  be  very  accurate,  these  additions  may  be  made 
to  description,  but  still  the  picture  is  not  less  a  portrait.  But  then  it  was  said  that 
the  picture  represents  a  battle.  Undoubtedly  there  are  some  troops  in  the  back-ground, 
but  quite  in  perspective,  drawn  up  or  marching ;  but  this  circumstance  cannot  be 
passed  over,  ^at  the  largest  of  the  figures  does  not  exceed  in  size  one  of  the  hoofs  of 
the  horse  on  which  the  duke  is  seated.  It  does  not  appear  whether  the  movement  of 
troops  ranged  in  the  back-ground  is  intended  for  the  representation  of  his  position  in 
battle,  but  the  figures  are  wholly  subordinate  to  the  main  object  of  the  portrait ;  and 
is  it  not  more  rational  to  suppose  that  they  are  introduced  by  the  artist  as  character- 
istic of  the  achievements  of  his  figure,  and  intended  to  be  mere  accessories  through 
which  the  spectator  is  informed  of  the  rank  and  exploits  of  the  person  represented  on 
the  canvas  ?  The  illustrations  of  this  view  of  the  subject  are  numerous  and  striking ; 
one  could  find  a  hundred  instances  of  it,  but  a  very  few  will  suffice.     Take  the  picture 
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of  General  Amhent,  by  Sir  Joshua  Reynolds.  The  general  is  represented  on  horse- 
bock,  in  the  uniform  of  the  period  in  which  he  lived  and  flourished ;  troops  are  moving 
in  the  back-ground ;  there  are  all  the  appearances  of  a  battle ;  all  the  circumstances 
that  occur  in  the  picture  of  the  Duke  of  Schomberg ;  and  yet  those  circumstances  do 
not  detract  from  its  character  as  a  portrait.  Take,  again,  the  picture  of  Lord  Ligonier, 
in  the  National  Gallery ;  he  is  there  represented  in  that  action  where,  with  a  handful 
of  his  brave  companions  in  arms,  he  sacrificed  himself  to  rescue  the  Duke  of  Cumber- 
land from  a  dangerous  position  into  which  he  had  unfortonately  fallen  in  the  course  of 
the  campaign.  Surely  no  one  can  look  at  that  picture,  and  say  it  is  any  thing  but  a 
portrait,  although  the  accessories  in  the  back-ground  tell  the  tale  of  his  merits  and  his 
services  almost  as  plainly  and  forcibly  as  if  his  name  was  written  on  the  face  of  the 
canvas.  Then,  there  is  the  portrait  of  the  Duke  of  Wellington  on  horseback,  by  Sir 
Thomas  Lawrence,  now  in  the  collection  of  Sir  Robert  Feel.  The  duke  is  there  repre- 
sented at  the  battle  of  Waterloo,  with  a  telescope  in  his  hand,  and  the  battle  in  the 
distance  ;  but  whoever  calls  the  picture  by  any  other  name  than  the  "  Portrait  of  the 
Duke  of  Wellington  ?"  It  is  true  it  might  be  called  the  portrait  of  the  Duke  of  Wel- 
lington at  the  battle  of  Waterloo ;  but  certainly  the  picture  does  not  represent  the 
battle,*— it  is  strictly  and  properly  a  portrait.  Again,  there  is  the  picture  of  "  Philip  H. 
at  the  battle  of  St.  Quintin,"  on  horseback,  under  the  same  circumstances ;  and  the 
portrait  of  the  Duke  d'Angouleme,  in  the  gallary  of  the  Louvre.  In  that  picture  the 
duke  is  represented  at  the  siege  of  Cadiz— rather  a  singular  thing,  cpnsidering  the  place 
for  which  the  picture  was  intended — but  the  subject  was  introduced  by  the  artist,  be- 
cause the  capture  of  the  place  was  thought  to  confer  a  distinction,  and  to  mark  the 
ladividQality  of  the  character ;  and  with  respect,  too,  to  the  portrait  called  "  The  Half- 
length  of  the  Duke  of  Schomberg,"  introduced  in  the  course  of  the  discussion,  which 
hai^  in  an  adjoining  room,  there  the  artist  has  a  back-ground,  the  siege  of  Belgrade,  and 
troops  moving  either  to  the  attack,  or  to  take  possession  of  the  fortress.  That  picture 
tiien  is  open  to  the  very  same  observation,  for  some  of  the  duke's  exploits  are  introduced, 
yet  it  is  admitted  to  be  and  is  properly  called  a  portrait.  I  think  I  need  not  go  frirther, 
although  I  could  refer  to  a  hundred  other  instances  of  subjects  meant  to  be  painted  as 
accessories  and  subordinate  to  the  introduction  of  the  individual  to  be  represented.  In 
the  fine  historical  picture  of  "  The  Death  of  General  Wolfe,"  by  West,  numbers  of 
figures  are  introduced,  and  the  principal  of  them  are  portraits ;  but  that  does  not  affect 
the  position ;  they  are  incidents  to  the  main  design  of  the  painter,  a  representation  of  the 
deat^  of  Wolfe,  and  pointing  out  some  of  the  events  connected  with  the  subject  depicted. 
Mr.  Bethell  said  that  the  picture  at  Hornby  Castle  is  a  mere  ideal  creation  of  the 
painter,  the  fancy  of  his  imagination,  and  that  it  cannot  therefore  be  called  a  portrait, 
but  that  it  is  a  picture  of  the  battle  of  the  Bo3rne.  That  as  the  Duke  of  Schomberg 
was  killed  there,  and  if  it  be  a  picture  of  the  duke  at  that  battle,  it  must  have  beeo- 
painted  after  his  death ;  therefore,  he  said,  the  painting  must  be  a  &ncy  piece.  True, 
it  may  be  so  ;  but  then,  if  the  materials  for  a  portrait  are  in  existence  before  a  man's 
death,  from,  which  a  likeness  can  be  painted,  is  the  picture  less  a  portrait  because  not 
actually  executed  till  after  his  death  ?  Not  so  accurate  perhaps  as  if  painted  from  the 
life,  but  still  a  portrait ;  witness  the  picture  of  the  late  Mr.  Percival,  to  a  considerable 
extent  a  good,  though  not  a  striking  likeness,  that  was  painted  after  his  death.  But  we 
have  no  evidence  either  in  this  court,  or  before  the  Master,  that  the  picture  does  represent 
the  battle  of  the  Boyne.  It  is  true,  a  learned  gentleman  of  this  bar,  a  descendant  of  the 
duke  (Mr.  Schomberg),  stated  in  his  place  in  court,  that  he  has  seen  the  scene  of  the 
action,  and  that  there  are  rising  grounds  and  other  features  resembling  those  repre- 
sented in  the  picture.  The  learned  gentleman,  however,  cannot  undertake  to  identify 
these  grounds,  and  for  all  that  is  known,  they  may  be  the  representation  of  some  emi- 
nences in  Germany  or  in  Spain.  There  is  nothing  to  prove  that  the  picture  represents 
the  battle  of  the  Boyne,  and  in  my  opinion  the  foundation  of  the  argument  raised  on 
that  hypothesis  wholly  fails.  Look  at  the  portrait ;  one  could  not  bring  the  mind  to 
consider  it  a  posthumous  one.  It  is  evidently  painted  from  life.  The  countenance  is 
full  of  fire  and  character ;  it  is  full  of  life ;  it  fulfils  all  our  conceptions  of  what  the 
Duke  of  Schomberg  must  have  been,  and  bears  marks  of  being  one  of  the  finest  pictures 
that  Sur  Godfrey  Kneller  ever  painted. 

k2 
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From  all  tbat»  I  come  to  the  conclusion  that  the  back-gromid  never  was  intended  to 
represent  the  battle  of  the  Boyne.  We  have,  however,  evidence,  not  strictly,  it  ia 
true,  before  the  Court,  but  still  almost  conclusive  evidence,  that  the  picture  does  not 
represent  the  Boyne ;  for  it  appears  from  two  engravings  of  it  produced  in  court,  that 
they  were  executed  in  1689,  the  year  before  the  battle.  So  it  appears  from  Bromley's 
Catelogue.  I  cannot,  therefore,  believe  that  the  picture  is  ideal.  But  then  passagea 
have  been  read  from  Fuseli,  and  the  eloquent  work  of  Sir  Joshua  Reynolds.  Wha^ 
however,  is  the  scope  and  meaning  of  these  writers  ?  The  object  of  the  lectures  waa^ 
not  to  shew  what  is  or  what  is  not  a  portrait,  mechanically  and  technically  speakings 
but  how  a  portrait,  a  good  portrait,  ought  to  be  painted,  and  how  every  thiug  must  be 
rendered  accessory  and  subordinate  to  tiie  main  design  of  the  artist ;  and  that  when  any 
thing  is  introduced,  it  must  be  in  harmony  with  the  character,  and  for  the  sole  purpose 
of  e^diibiting  to  advantage  the  oountenanoe  of  the  person  to  be  represented.  These  aie 
the  rules  of  the  art,  which  they  sought  to  explain  and  enforce.  Suppose,  for  instance* 
that  a  person  had  to  be  painted  in  the  rich  robes  of  a  knight  of  the  Charter ;  a  judicioua 
artist  would  so  dispose  of  those  robes  as,  in  spite  of  the  richness  of  the  dress,  to  make 
them  altogether  subordinate  to  the  countenance  of  the  figure,  which  must,  of  course,  be 
the  principal  object  of  his  attention.  On  the  contrary,  a  clumsy  artist  would  so  manage 
that  dress,  as  to  make  it  first  strike  the  eye,  and  cause  it  to  be  the  main  object  of 
attraction.  The  picture,  in  both  instances,  would  be  a  portrmt — a  bad  one  in  the  latter 
instance,  but  still  a  portrait.  The  whole  argument,  founded  on  the  works  of  these 
writers,  proceeds  on  a  misapprehension  of  their  intentions.  A  word  or  two  as  to  the 
evidence.  Then  as  to  the  evidence,  the  picture  was  always  described  as  a  portrait  by 
those  accustomed  to  shew  the  castle ;  and  it  is  proper  to  resort  to  the  testimony  g[ 
those  conversant  with  the  subject.  It  has  also  been  shewn  by  the  evidence  of  Mr. 
Baymond,  that  the  picture  was  always  called  a  portrait,  and  that  the  late  Duke  of  Leeds 
had  himself  so  called  it.  I  give  fiill  assent  to  the  principle  of  Doe  v.  Osendon,  that 
where  one  thing  answers  fiilly  the  description,  and  that  the  other  does  not,  then  ^at 
only  which  has  been  completely  described  passes.  I  do  not,  however,  think  that  any 
thing  has  come  out  to  require  me  to  try  the  question  by  that  test,  nor  is  there  any 
assistance  to  be  derived  from  the  other  parts  of  the  will.  I  am  of  opinion,  then,  that 
the  picture  is  strictly  and  properly  a  portrait ;  and  that  the  testator's  intention  is  not 
mere  conjecture,  met  by  corresponding  conjecture  on  the  other  side,  but  that  he  did  not 
intend  it  to  pass  to  lus  executors  by  the  codicil.  I  therefore  come  to  the  same  con* 
elusion  as  the  Vice-Chancellor,  and  have  no  alternative  but  to  affirm  his  order,  and 
dismiss  the  appeal,  with  costs.  I  have  gone  thus  fully  into  the  question,  because  I 
apprehend,  &x)m  the  spirit  displayed  by  the  parties,  that  they  will  carry  the  matter  to 
the  House  of  Lords,  and  I  wish  it  to  go  there  with  my  views  on  the  subject,  so  stated* 
as  to  leave  no  ground  of  misapprehension. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
January  11,  1845. 

GaBMSTONB   v.   GAUNT.(a) 

Will,  cotutrueHen  of—Payment  qffln«»  on  renewal  qfleaee^^'  Rente  andproftte,*' 

A  deviee  to  truateet,  qf  leaseholds  for  lives,  **  in  trust,  during  the  life  of  A  B,  hf  and  out  qfthe  rente 
and  profits  or  otherwise  to  keep  the  premises  m  repair  and  >W/  lived,  and  to  pay  the  fines  and 
expenses  attending  any  renewals  and  repairs  thereof,*'  and  subject  thereto  for  A  Bfor  life,  and 
after  her  decease  for  her  children,  will  not  authorize  the  sale  ff  the  whole  lease  in  order  to  meet  the 
expenses  of  renewal,  although  the  Master  had  reported  that  such  a  sale  would  be  for  the  benefit  of 
the  cesiuis  que  trust. 

Where  a  person  had  advanced  a  sum  qf  money  on  behaff  qf  the  parties  beneficially  interested  in  the 

(a)  Reportedby  G.  S.  Allnutt,  Esq.,  Barruter-«t-law. 
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Imm  tu^jtei  U  the  mhom  inai,  m  order  to  pay  the  fine  and  expeneee  neeeuay  vpon  the  refMwdlif 
the  leaee,  the  Court,  a^pon  hit  tipplicatUm,  directed  aeale  if  the  lea9eforthepwyoee<ifdiechttrffinff 
hie  lien, 
A  decree  for  the  eale  of  n  teaeefor  Kvee  hawing  been  madefitr  the  purpoee  qfraieinff  money  for  the 
renewal  of  the  leaee,tohieh  woe,  howeoer,  ffoeied  in  trueteee^  whoee  truets  did  not  authorize  a  eale  of 
the  mhole^  the  Qmrt,  iqton  the  motion  qf  a  pitrehoeer  tmder  the  decree  to  be  diechargedjrom  hie 
purehaee,  eugyeeted  that  a  yood  title  might  be  made  upon  a  rrference  to  the  Master,  founded  upon 
thie  motion  and  tqton  one  which  might  be  made  for  a  eale  qf  the  leaee,  by  a  person  who  claimed  a 
Uen  thereon  on  account  qf  money  atbanced  by  him  to  pay  the  fines,  and  accordingly,  iqtonthe  second 
motion  being  mmde,  the  Court  directed  a  reference  for  the  purpoee  qf  curing  the  defect  tf  title. 

WILLIAM  WEAVER,  of  Claines,  in  the  county  of  Worceeter,  gentleman,  by 
his  will,  dated  the  29th  of  May,  1838,  devised  all  his  freehold  herediUments 
to  trustees  and  tiieir  heirs  upon  the  trusts  therein  mentioned ;  that  is  to  say,  as  to  one  of 
five  tenements,  held  by  the  testator  by  a  lease  for  three  lives,  under  the  Bishop  of  Worces- 
ter, "  in  trust,  dtiriMg  the  life  of  hU  daughter  Mary,  by  and  out  of  the  rents  and  profits, 
or  otherwise,  to  keep  the  premises  in  repair  and  full  lived,  and  to  pay  the  fines  and 
expenses  attending  any  renewals  and  repairs  thereof;  and  subject  thereto,  to  permit  his 
said  daughter,  Mary  Weaver,  to  receive  and  take  the  rents  and  profits  thereof,  for  and 
during  the  term  of  her  natural  life,  and  from  and  after  her  decease,  in  trust,  for  all 
and  every  the  child  and  children  of  his  said  daughter,  Mary  Weaver,  who  should  be 
living  at  her  decease,  and  the  issue  of  any  child  or  children  of  his  said  daughter,  Mcuy 
Weaver,  who  should  be  then  dead,  leaving  lawful  issue,  such  issue  to  be  entitled  to 
his  or  her  deceased  parent's  share,  their,  his,  or  her  heirs  or  assigns."  As  to  the 
second  of  the  said  tenements,  upon  similar  trusts,  for  the  benefit  of  the  testator's 
daughter,  Jane  Hammond,  and  her  children,  &c.  As  to  the  third  of  the  said  tene- 
ments, upon  similar  trusts  (except  in  the  omission  of  the  words  "  or  otherwise,**  after 
the  words  "  by  and  out  of  the  rents  and  profits  "),  for  the  benefit  of  the  testator's  son, 
William  Weaver,  and  his  children,  &c.  As  to  the  fourth  of  the  said  tenements,  upon 
anxilar  trusts,  as  in  the  first  case,  for  the  benefit  of  the  testator's  daughter,  Sarah 
Chimmery,  and  her  children,  &c.  And  as  to  the  fifth  of  the  said  tenements,  "  in 
trust,  during  the  life  of  his  daughter  Emma,  to  keep  the  same  full  lived  and  in  tenant- 
able  repair,  and  to  pay  the  fines  and  expenses  attending  the  renewal  and  repairs  thereof; 
and  subject  thereto,"  upon  trusts,  for  the  benefit  of  the  testator's  daughter  Emma, 
and  her  children,  &c. 

The  testator  appointed  the  persons  named  as  trustees  to  be  the  executors  of  his 
will,  and  empowered  his  said  trustees,  "  when,  and  as  occasion  might  require,  to  sur- 
render, or  join  in  surrendering,  the  present  or  any  future  lease  or  leases  of  the  said 
leasehold  premises,  for  the  purpose  of  obtaining  a  renewal  or  renewals  thereof;  and 
his  will  was,  that  the  said  trustees,  thereby  appointed  or  to  be  appointed,  in/  pursuance 
of  the  power  therein  contained,  should  stand  seised  of  and  interested  in  all  and  sin- 
gular the  said  leasehold  premises  to  be  comprised  and  granted  in  and  by  such  new 
lease  or  leases  as  aforesaid,  upon  the  same  trusts  and  for  t£e  same  intents  and  purposes 
as  were  thereinbefore  declared  of  and  concerning  the  same  premises  respectively,  or 
such  of  them  as  should  be  then  existing  and  capable  of  taking  eflfect,  or  as  near  thereto 
as  might  be." 

One  of  the  lives  in  the  lease  having  dropped,  this  bill  was  filed  by  some  of  the 
parties  interested  in  the  lease  under  the  will  against  the  surviving  trustee  and  executor, 
for  the  administration  of  the  testator's  estate,  and  further  praying  that  the  leaseholds 
devised  by  the  will  of  the  said  testator  might  be  renewed,  and  proidsion  made  for 
the  future  renewal  thereof,  in  such  maimer  that  the  expense  of  such  renewal  might  be 
borne  in  a  fair  proportion  between  the  several  parties  entitled  to  such  leaseholds  for 
their  respective  lives,  and  the  parties  entitled  in  remainder,  having  regard  to  the  value 
of  the  leaseholds  respectively  devised  by  the  said  testator's  will,  or  that  the  lease  of 
the  leasehold  estates  and  premises  might  be  renewed  and  provision  made  for  the  future 
renewal  in  such  other  manner  as  the  Court  should  direct. 

By  a  decree,  made  on  the  6th  of  March,  1844,  it  was  referred  to  the  Master  to  make 
certain  inquiries  with  regard  to  the  estate,  &c.  of  the  testator,  and  particularly  as  to 
the  leasehold  property  held  of  the  Bishop  of  Worcester. 

The  Master  made  a  separate  report  as  to  the  leaseholds,  and  found  that  the  lease 
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Had  been  surrendered  by  the  surviving  executor  and  trustee,  and  that,  in  consideration 
of  a  fine  of  502/.  10s.,  the  bishop  had  granted  a  new  lease  to  the  trustee.  But  the 
fine,  fees,  and  expenses,  payable  on  the  granting  of  such  new  lease,  remaining  unpud, 
the  said  lease  remained  deposited  with  the  bishop's  secretary  until  the  fine  and  interest 
thereon  and  expenses,  amounting  to  672/.  10s.,  should  have  been  paid,  together  with 
future  interest  to  the  time|  of  payment.  The  Master  also  found  that  there  was  no 
general  estate  of  the  testator  out  of  which  a  fund  could  be  provided  to  pay  the  fine, 
fees,  and  expenses,  and  that  it  would  be  for  the  benefit  of  all  parties  interested  under 
the  will  that  the  lease  should  be  sold. 

On  the  12th  of  July,  1844,  the  Master's  report  was  confirmed,  and  it  was  ordered 
that  Richard  Williams  should  be  at  liberty  to  advance  the  amount  necessary  for 
taking  up  the  lease  in  the  hands  of  the  bishop's  secretary,  on  behalf  of  the  parties 
interested  therein,  and  it  was  also  ordered  that  a  sale  of  all  the  premises  should  be  made. 

Mr.  Richard  Williams  advanced  the  amount  necessary  for  tiie  fine,  &c.  on  behalf  of 
all  parties  interested,  and  the  lease  was  afterwards  put  up  to  sale.  William  Ham- 
mond being  reported  the  purchaser  of  the  lease,  his  purchase  was  confirmed  absolutely 
on  the  3rd  of  December,  1844,  and  he  paid  his  purchase- money  into  court  to  the 
credit  of  the  cause. 

Shapter  now,  on  Hammond's  behalf,  moved  that  he  might  be  discharged  from  his 
purchase,  and  that  the  sum  of  1,493/.  5s.  3d.,  purchase-money  and  interest  thereon, 
paid  by  him  into- court,  might  be  paid  out  to  him  with  the  usual  directions  in  that  respect, 
and  that  all  necessary  directions  consequential  upon  such  his  discharge  from  such 
purchase  might  be  given  by  the  Court.  This  motion  was  made  on  the  allegation  that 
the  Court  had  no  jurisdiction  to  order  a  sale.  It  was  argued  that  unless  the  order  Ux 
sale  could  be  sustained,  on  the  ground  that  the  trusts  for  renewal  authorized  the  sale, 
the  order  was  improper,  for  the  Court  cannot  sell  the  estate  of  infants  merely  because 
it  would  be  beneficid  for  them.  (Calvert  v.  Godfrey,  6  Bea.  9 7, (a)  and  Peto  v.  Gard- 
ner, 2  Y.  &  C.  C.  C.  312.)  (b)  A  direction  to  renew  out  of  the  rents  and  profits  may, 
according  to  the  context,  authorize  a  renewal  out  of  the  annual  rents  or  a  charge  upon 
the  corpus,  but  a  sale  is  not  authorized.  Rents  and  profits,  primd  facie,  mean  annual 
rents  and  profits,  and,  in  this  case,  the  context  shews  that  annual  rents  and  profits 
were  meant.  The  trusts  are  not  to  renew  generally  and  to  hold  the  property  in  trust 
for  the  parents  and  then  for  the  children,  but  are  to  hold  the  property  upon  certain 
trusts  during  the  parents'  lifetime  and  then  upon  trust  for  the  children ;  the  trusts 
during  the  parents'  lifetime,  being  out  of  the  rents  and  profits  to  keep  the  premises  in 
repair  and  full  lived  and  to  pay  the  costs  of  renewal.  The  rents  and  profits,  therefore, 
were  necessarily  those  which  should  accrue  during  the  parents'  lifetime,  and 
accordingly  meant  annual  rents  and  profits.  (Stone  v.  Theed,  2  Bro.  Ch.  Ca.  242  \{c) 
Earl  of  Shaftesbury  v.  Duke  of  Marlborough,  2  Myl.  &  K.  1 11  ;(</)  Playters  v.  Abbott, 

(a)  Godfrey  v.  Calvert,     Dec.  23,  1842;  Jan.         (c)  Stone  y.  Theed,    July  17,  1787.    Lord  ChM- 

12,  13,  14,  and  March  13,  1843.    Lord  Langdale,  cellor  Tharlow.— A,  having  giv«B  his  real,  leaM- 

M.  R.— The  Court  has  no  authority  to  sell  the  es-  hold,  and  personal  property  (the  leasehold  properU 

tate  of  an  infant,  or  to  convert  it,  upon  the  notion  beiog  bishop's  leases,  renewable)  as  a  general  fund, 

that  it  would  be  beneficial.  charged  with  annuities,  to  trustees,  upon  trust ,  to 

(5)  Peio-v,  Gardner.  April 21,  1843.  V.  O.K.  pay  the  rents  and  profits  to  B  for  life,  with  re- 
Bruce.—Residuary  personal  estate  was  given  by  mainder  to  the  plaintiff ;  the  fines  for  renewing  the 
will  to  such  of  the  children  of  P.  as  should  be  living  leases  (which  he  directed  should  be  renewed)  were 
at  his  death,  in  equal  shares.  At  the  death  of  the  held  to  be  payable  out  of  the  whole  fund  (which 
testator,  there  were  five  children  of  P.,  and  no  more,  consisted  of  the  rents  and  profits,  the  personal  estate 
four  of  whom,  being  adults,  entered  into  an  agree-  not  being  productive),  not  apportioned  between  the 
ment,  that  as  amongst  themselves,  their  respective  tenant  for  life  and  the  remainder-man. 
shares,  and  any  share  that  might  accrue  to  them  by  (d)  Earl  of  S?uiftesbury  t.  Duke  of  Marlborough, 
the  death  of  their  infant  sister,  should  be  considered  July  27»  August  3,  Nov.  6,  18,  and  25,  1833.  Sir 
as  vested  m  them  immediately,  notwithstanding  P.  .Tohn  Leach,  M.  R.~Where  the  first  trust  of  lease- 
was  living.  After  this,  two  of  the  children  settled  hold  property  held  for  lives  and  years  is  to  pay  the 
their  respective  interests  in  favour  of  their  issue,  fines  on  renewals  out  of  the  rents  and  profits,  and 
who  were  minors.  Upon  the  remaining  child  coming  the  next  trust  is  for  the  benefit  of  those  who,  in 
of  age,  she  was  desirous  to  join  in  the  arrangement,  strict  settlement,  take  freehold  and  copyhold  pro- 
which  the  Master  found  would  be  beneficial  to  all  perty  under  the  same  will,  the  expenses  of  renewal 
parties.  The  Court,  however,  declined,  on  the  are  incidental  to  the  leasehold  property,  and  fall 
ground  of  the  want  of  jurisdiction,  to  make  a  de-  upon  those  who  from  time  to  time  are  entitled  to 
cree  for  carrying  the  arrangement  into  execution.  the  possession  of  it  under  the  wiU. 
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2  MyL  &  K.  97  ;(<i)  WiUon  y.  HalUley,  1  Russ.  &  Myl.  590  ;(b)  and  Heneage  v.  Lard 
Andover,  3  Y.  &  J.  360.) (c)  At  all  events,  a  sale  of  the  fifth  tenement,  which  waa 
devised  without  any  discretion  as  to  the  rents  and  profits,  was  unanthorized. 

Terrell,  for  the  plaintiffs. — ^Tbe  case  is  a  peculiar  one,  not  coming  within  the  rule, 
that  a  sale  cannot  be  ordered  for  the  benefit  of  infants.  We  apply  for  a  sale  to  render 
the  trust  estate  available  for  the  cestuis  que  tntst,  a  sale  being  the  only  means  whereby 
that  could  be  done.  It  would  be  impossible  by  a  mortgage,  or  in  any  other  way  than 
by  a  sale,  to  carry  out  the  testator's  beneficial  intentions  towards  the  cestuis  que  trust. 
The  testator  himself  has,  by  the  use  of  the  words  *'  or  otherwise,"  created  a  trust  for 
sale,  and  even  independently  of  this,  the  words,  "  rents  and  profits"  would  justify  a 
sale.  (Allan  v.  Backhouse,  2  Ves.  &  Bea.  65).  (d)  A  purchaser  cannot  raise  a  ques« 
tion  as  to  the  Court's  construction  of  the  power.  Supposing  the  trust  were  not  so 
extensive  as  to  justify  the  sale  of  the  whole,  upon  the  Master's  report  of  the  circum- 
stances, the  sale  is  good.  (Mondey  v.  Mondey,  1  Ves.  &  Bea.  223.)  The  bill  dis- 
tinctly raises  the  question  of  the  mode  of  renewal,  and  the  Court  has  jurisdiction  to 
decide  it.  The  purchaser  cannot  object  to  the  judgment  the  Court  exercises  on  the 
sabjects  of  its  jurisdiction.     (Calvert  v.  Godfrey,  6  Bea.  97.) 

Temple,  for  the  defendants  beneficially  interested. — The  purchaser's  title  can  never 
be  put  in  jeopardy,  as  any  claim  made  by  the  infants  must  be  made  in  equity,  and  a 
Court  of  Equity  would  not  allow  such  a  transaction  as  this  to  be  disturbed.  Under 
the  terms  of  the  will,  the  Court  may  raise  money  by  the  sale  of  any  portion  of  the 
property,  for  the  purpose  of  keeping  up  the  lease.  It  is,  therefore,  in  the  discretion  of 
the  Court  to  what  extent  this  shall  be  done.  The  Court  can  here  deal  with  the  legal 
estate,  which  was  not  the  case  in  Calvert  v.  Godfrey. 

K,  Parker,  for  the  trustee. 

The  Vice-Chakcellor. — It  appears  to  me,  that  considering  what  was  done  in 
Ailan  V.  Backhouse,  and  the  principles  applicable  to  such  a  case,  that  if  Mr.  Williams 
had  applied  to  the  Court,  stating  that  he  had  advanced  this  money,  and  stating  the 
other  circumstances  of  the  case,  then,  upon  his  motion  and  Mr.  Shapter's,  a  reference 
might  be  made  to  the  Master,  and  upon  his  report  this  purchaser  might  have  a  good 
title.  In  the  case  of  Allan  v.  Backhouse,  the  only  reference  was  to  inquire  as  to  raising 
money  by  sale  or  mortgage.  But  the  learned  judge  did  not  think  of  going  beyond  the 
sale  of  part  of  the  property.  If  this  had  been  the  application  of  a  person  substantially 
a  mortgagee,  such  an  order  might  perhaps  have  been  made ;  but  this  is  an  application 
to  sell,  and  to  sell  the  whole.  I  consider  this  to  be  too  doubtful  to  force  upon  a  pur- 
chaser ;  but  if  the  purchaser  is  willing  to  take,  and  Mr.  Williams's  counsel  moves  in. 
the  way  I  mention,  I  think  a  good  title  may  be  made. 

Ttmple  then  moved  accordingly  on  behalf  of  Mr.  Williams. 

Shapter  declined  consenting  to  this  arrangement. 

The  Vice- Chancellor. — ^The  order  to  be  made  will  be  on  two  motions— on  the 
purchaser's  motion  and  on  Mr.  Richard  Williams's  motion,  all  the  parties  to  the  cause 
appearing  on  Williams's  motion,  and  not  opposing.  The  motions  will  be  treated  as 
coming  on  together.  Hammond,  the  purchaser,  will  not  be  treated  as  a  party  to 
Williams's  motion.  Williams's  motion  will  be  this,  '*  Richard  Williams  informing  the 
Court,  that  since  the  order  of  the  12th  of  July,  1844,  he  has  advanced  the  moneys 
necessary  for  the  renewal  of  the  lease,  on  behalf  of  the  parties  interested  therein,  and 
that  the  amount  so  paid  was  the  sum  of  £        ,  and  that  he  is  desirous  that  the  same 

(a)  Planters  v.  Abbott.  Jaly  24,  Nov.  26,  1833.  collected  from  the  context  of  the  win,  and  from  the 
Sir  John  Leach,  M.  R.— Where  a  testator  provides  purposes  to  -which  the  money  is  to  he  applied, 
a  fond  for  the  payment  of  fines  on  admission  to  (c)  Heneage  \.  Lord  Andover,  Jone  16  and  23, 
copyholds  or  on  renewals  of  leases,  the  manner  of  1829.  Exch.  Ch.  in  £q.  Lord  Chief  Baron  Alex- 
raising  the  fines  and  the  question  of  contribution  ander.— A.  similar  decision  to  that  in  WHson  t. 
between  the  tenant  for  life  and  the  remainder-man  Halliley, 

must  depend  upon  the  intention  of  the  testator,  to         {d)  Allan  v.  Backhouse,    June  19  and  21,  1813. 

be  collected  firom  the  whole  will.  Sir  Thomas  Plumer,  V.  C.~The  words  *'  rents  and 

(6)   WiUon  T.  HallUetf.    June  12  and  14,  1830.  profits  *'   may  be  extended  beyond  their  natural 

Sir  J.  Leach,  M.  R.— Whether  a  sum,  directed  to  meaning  of  annual  rents  to  a  mortgage  or  sale, 

be  raised  out  of  the  rents  and  profits  of  a  real  estate,  when  necessary  to  efi<ect  the  object  of  the  testator 

is  to  be  raised  by  annual  rents  and  profits,  or  by  in  raising  a  gross  sum. 
sale  or  mortgage,  is  a  question  of  Intention  to  be 
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^oald  be  raised  by  sale  or  mortgage,  and  repaid  to  him ;  he  mores,  that  the  property 
included  in  the  lease  may  be  sold,  or  otherwise  made  applicable  for  the  payment  of  hu 
demand,  as  the  Court  shall  think  fit,  he  submitting  to  the  jurisdiction  of  the  Court  in 
all  respects ;"  whereupon,  that  is  upon  the  two  moticms,  the  Court  refers  it  to  the 
Master  to  inquire  whether  Williams  has  paid  the  sum  for  renewing  the  lease,  and 
when,  and  whether  the  same  was  a  proper  payment ;  and  if  the  Master  shall  find  that 
the  same  was  so  paid,  as  aUeged  by  him,  and  was  properly  so  paid,  then  let  the  Master 
inquire  whether,  having  regard  to  that  circumstance,  and  to  the  rights  of  all  persons 
interested,  it  will  be  for  the  benefit  of  the  persons  interested,  or  to  be  interested,  under 
the  testator's  will,  that  the  sak  made  to  Mr.  Hammond  should  be  confirmed  and  carried 
into  effect,  and  let  the  Master  be  at  liberty  to  state  any  circumstances  specially,  aad 
reserve  the  costs  of  both  motions.  Now,  Mr.  Shapter,  my  c^inion  is,  that  on  that 
order  the  report  in  favour  of  completing  the  sale  wiU  give  you  a  good  title.  You  have 
no  other  objection  to  the  title,  and  it  is  to  be  entered  as  an  admission  that  tiie  purchaser 
has  no  other  objection  to  the  title  except  the  aUeged  invalidity  of  the  order.  I  am  o£ 
<^iHion  that  the  title  has  been  properiy  questioned  by  the  purchaser's  coansd,  bat  I 
think  this  order  will  remedy  it. 

January  14. 

Shapter  mentioned  to  the  Court,  that  he  was  willing  to  take  the  proposed  order 
without  a  reference  to  the  Master,  and  accordingly  it  was  arranged  between  the  pardes 
that  the  sum  advanced  by  Mr.  Williams  should  be  verified  by  aflidavit,  and  that  the 
proposed  order  should  be  made  immediately  without  a  reference. 


THE  LORD  CHANCELLOR'S  COURT, 

December  13,  14,  and  21,  1844. 
Edwards  v,  Joirss.  (a) 

Production  o/docttmenis—AdminUtrator^Ditcovery-'Readinff  affidavits  on  motion  a*  to /acts  not 
admitted  or  denied  by  the  anncer^Decision  in  Fisher  v,  Aaams — Denial  qfplaint\ff*s  title. 

It  is  a  rule  of  the  Court,  resulting  from  all  the  authorities,  between  which,  however,  some  discrepancy 
appears,  that  where  the  defendant  by  his  answer  neither  admits  nor  denies  facts  or  documents,  but 
states  that  he  is  wholly  ignorant  upon  the  subject,  affidamts  to  prove  the  facts  or  verify  the  docu* 
ments  will  not  be  allowed  to  be  adduced  tq^on  interlocutory  motions. 

The  principle  established  by  Adams  v,  Fisher  is,  that  where  the  defendant  expressly  denies  ihepbnn* 
iif*s  title,  he  wiU  not  be  ordered  to  produce  documents  admitted  to  be  in  his  possession,  and  ff 
which  a  list  is  set  forth  in  a  schedule  to  the  answer ;  but  to  bring  a  case  within  that  principle,  the 
denial  of  the  plaini\fs  title  must  be  distinct  and  positive;  and  therrfore,  where  the  drfendasUe 
admitted  that  the  documents  related  to  the  matters  in  the  bUt  mentioned,  except  a  particular  faetp 
and  afterwards  they  say  they  have  no  other  documents  relating  to  the  matter  m  question  themtkom 
btfore  described,  that  is  not  such  an  express  denial  as  will  bring  the  ease  within  the  prine^  qf 
Adams  v.  Fisher,  and  the  documents  were  ordered  to  be  produced. 

r  I  irilS  suit  was  instituted  by  Grriflith  Edwards,  and  Margaret,  his  wife,  who  was  tile 
JL  daughter  and  representative  of  Howell  Powell,  against  Pierce  Jones,  and  Ellen,  his 
wife,  who  was  the  sister  of  Howell  Powell.  Howell  Powell  and  Ellen  Jones  were  ^ 
nephew  and  niece  of  John  Owen,  deceased,  and  his  next  of  kin  ;  but  Howell  PoweB 
having  been  some  years  before  his  death  resident  in  New  York,  Ellen  Jones  obtained 
letters  of  admmistration  to  the  effects  of  the  intestate  John  Owen,  and  thereby  became 
his  legal  personal  representative^  Jones  and  wife  had  got  in  some  part  of  the  intestate's 
effects,  and  had  the  control  of  the  rest,  but  they  had  made  no  distribution  of  any  part 
to  the  next  of  kin  of  Howell  Powell. 

The  original  bill  was  filed  by  Edwards  and  wife  on  the  12th  of  Janoajry,  1842,  and 
(a)  Reported  by  R.  G.  Wslford»  Esq.,  Barrister-at^law. 
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tiDeged  that  John  Owen,  deceased,  was  at  tiie  time  of  hia  death  possessed  of  con- 
siderable personal  estate,  consisting  of  farming  stock,  implements  of  husbandrjr,  cattle, 
kousehold  fiumitare,  money  outstanding  npon  mortgage,  and  other  effects ;  that  he 
^iaed,  on  the  4th  of  June,  1835,  intestate  and  without  issue,  leaving  his  nephew,  Howell 
Powell,  and  his  niece,  Ellen  Jones,  his  only  next  of  kin. 

That  at  the  death  of  the  intestate,  Howell  Powell  was  residing  in  New  York,  in  the 
United  Stales,  in  consequence  whereof,  letters  of  administration  of  the  goods,  chattels, 
lights,  and  credits  of  the  said  John  Owen  were  granted  to  the  defendant,  Ellen  Jones, 
and  she  thereby  became  the  sole  legal  personal  representative  of  the  intestate.  That 
as  such  administratrix,  EUen  Jones  sold  certain  parts  of  the  household  fiimitare, 
feurming  stock,  cattle,  and  other  personal  estate  of  the  intestate,  and  that  the 
defendants,  Jones  and  his  wife,  had  appropriated  to  their  own  use  various  parts  of  the 
farming  stock  and  other  goods  and  effects  of  the  intestate  ;  and  that  they  had  called  in 
•and  coUeoted  various  sums  of  money  whidi,  at  the  death  of  the  said  intestate,  were  out- 
standing upon  mortgage  and  other  securities,  and  which  formed  part  of  the  estate  of 
Ihe  intestate,  and  that  they  had  paid  all  his  funeral  expenses  and  debts,  and  had  then 
in  their  hands  a  large  balance. 

That  a  sum  of  400/.  was  due  to  the  intestate  upon  the  promissory  note  of  Sir 
Robert  Williams  Vaughan,  Bart.,  and  after  the  death  of  the  intestate,  Oones  and  wife 
delivered  the  same  to  Owen  Jones,  their  son-in-law,  who  had  received  the  principal 
and  interest  due  thereon,  and  had  applied  the  same  to  his  own  use. 

That  the  residue  of  the  intestate's  personal  estate,  after  payment  of  his  debts  and 
lunend  expenses,  became  distributable  in  equal  moities  between  Howell  Powell  and  the 
defendant,  Ellen  Jones,  as  his  sole  next  of  km ;  but  no  account  thereof  was  ever  rendered 
to  Howell  Powell,  nor  was  any  pa3rment  made  to  him,  or  on  his  behalf. 

That  Howell  Powell  departed  this  life,  on  the  12th  of  December,  1839,  intestate. 
and  on  the  4th  of  January,  1842,  letters  of  administration  of  his  effects  were  granted 
to  the  plaintiff,  Margaret  Edwards,  who  was  his  daughter,  and  she  thereby  became  and 
tiien  was  his  sole  le^  personal  representative,  and  that  as  such  representative  she  was 
entitled  to  a  distributive  share  of  the  personal  estate  of  John  Owen. 

That  frequent  applications  had  been  made  to  die  defendants  to  account  for  a  moiety 
of  fhe  residue  of  Jdin  Owen's  personal  estate. 

To  this  bill  the  defendants  put  in  their  answer,  wherein,  after  admitting  the  posses- 
sion by  John  Owen  of  the  personal  estate  mentioned  in  the  bill,  they  said  "  that 
being  so  possessed  as*  aforesaid,  the  said  John  Owen  did  depart  this  life  on  or  about 
the  4th  day  of  June,  1835,  intestate  and  without  issue;  and  that  he  did  leave  his 
nieoe,  defendant,  EUen  Jones,  his  next  of  kin  him  surviving,  and  he  did  not  leave 
any  other  perscm  his  next  of  kin  him  surviving,  unless  his  nephew,  Howell  Powell,  in 
the  bin  mentioned,  was  living  at  the  time  of  his,  the  said  John  Owen's,  decease ;  but 
whether  or  not  the  said  John  Owen  did  leave  his  nephew,  the  said  Howell  Powell,  one 
of  his  next  of  kin  him  surviving,  defendants  did  not  know  and  could  not  set  forth,  as 
to  their  belief  or  otherwise,  inasmuch  as  they  did  not  know  and  could  not  set  forth, 
aa  to  their  belief  or  otherwise,  whether  or  not  the  said  Howell  Powell  was  living  at 
Ifae  time  of  the  death  of  tiie  said  John  Owen,  or  whether  or  not  he  was  then  living ; 
Irat  if  the  said  Howell  Powell  had  been  then  Hving^  defendant,  Ellen  Jones,  and  Howell 
Powell  were  the  only  next  of  kin  of  the  intestate,  John  Owen,  at  the  time  of  his 
decease. 

And  they  afterwards  said  they  did  not  know  and  could  not  set  forth,  as  to  their 
belief  or  otherwise,  whether  or  not  at  the  time  of  the  death  of  the  said  Howell  Powell 
he  was  residing  at  New  York  or  elsewhere.  And  that  in  consequence  of  its  being 
vnknown  whether  the  said  Howell  Powell  was  living  or  dead,  and  in  consequence  of 
the  certainty  that  if  living  he  was  out  of  the  jurisdiction  of  the  Ecclesiastical  Gourt» 
that  Court  thought  proper  to  grant  letters  of  administration  of  the  intestate's  effects, 
said  not  in  consequence  of  his  living,  if  he  was  in  fact  residing  at  New  York,  or  for 
any  other  reason,  to  defendant,  Ellen  Jones. 

They  also  admitted  a  small  balance,  and  the  application  of  it  to  their  own  use. 

They  then  said  that  inasmuch  as  they  did  not  know  and  could  not  set  forth,  as  to 
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their  belief  or  otherwise,  whether  or  not  Howell  Powell  survived  the  said  intestate, 
they  could  not  set  forth,  as  to  their  belief  or  otherwise,  whether  or  not  the  residue  of 
the  said  intestate's  personal  estate  and  effects,  after  'such  payments  as  in  the  said  bill 
mentioned,  did  become  distributable  in  equal  moieties  between  Howell  Powell  and  the 
defendant,  Ellen  Jones. 

They  admit  they  had  rendered  no  account  to  Howell  Powell  and  had  made  no  pay- 
ment to  him,  and  they  say  that  they  have  always  since  the  death  of  John  Owen  been 
ignorant  whether  Howell  Powell  was  living  or  dead. 

They  also  state  they  were  ignorant  of  the  date  of  the  death  of  Howell  Powell,  and 
whether  letters  of  administration  of  his  effects  had  been  granted  to  plaintiff,  Margaret 
Edwards. 

They  denied  that  they  or  either  of  them  had  been  informed  that  Howell  Powell 
had  died,  as  in  the  bill  mentioned,  by  letters  which  they  or  either  of  them  had  reoeLved 
from  New  York  or  elsewhere,  mentioning  the  fact  of  his  death ;  or  that  they  or  either 
of  them  had  received  any  letters  from  New  York,  or  that  they  had  been  so  informed 
by  any  other  person  or  persons,  save  by  the  said  plaintiff,  Margaret  Edwards,  and  by 
other  children  of  the  said  Howell  Powell,  and  by  the  plaintiff,  Griffith  Edwards. 

The  answer  then  went  on  in  these  words  : — "  And  these  defendants  say,  that  they  had 
not,  nor  had  either  of  them,  any  reason  either  to  doubt  or  to  believe,  and,  therefore,  they 
did  doubt  the  testimony  of  the  person  or  persons  so  informing  them ;  and  these  defend- 
ants deny  that  they  or  either  of  them  have  or  has  always  or  at  any  time  considered  or  be- 
lieved that  the  said  Howell  Powell  was  dead,  and  these  defendants  deny  that  they  or  either 
of  them  have  or  has  at  various  or  any  times  or  time  informed  many  or  any  persons  or 
person  that  such  was  the  fact."  And  subsequently  in  answer  to  the  interrogatory  as.  to 
papers,  the  defendants  "  say  they  have  in  their  possession  the  several  documents,  paper8» 
and  memorandums  mentioned  in  the  third  schedule  to  this  their  answer  annexed,  and 
which  they  pray  may  be  taken  ajs  part  thereof;  and  these  defendants  admit  that  sit€k 
documents,  papers,  and  memorandums  do  relate  to  the  matters  in  the  said  bill  mentioned, 
except  the  question  of  the  death  of  the  said  Howell  Powell,  but  these  defendants  do  not 
admit  that  thereby  the  truth  of  the  matters  in  the  said  bill  stated,  or  of  any  of  them, 
would  appear,  save  as  herein  appears ;  and  save  as  aforesaid,  these  defendants  deny  that 
they,  these  defendants,  or  either  of  them,  have  or  has  or  had  ever*  to  the  best  of  their 
knowledge,  remembrance,  information,  and  belief,  in  their  or  either  of  their  possession, 
custody,  or  power,  or  in  the  possession,  custody,  or  power  of  their  or  either  of  thdr 
solicitors  or  agents,  solicitor  or  agent,  divers  or  any  accounts,  books  of  account,  letters, 
copies  of  or  extracts  from  letters,  memorandums,  papers,  writings,  or  documents,  or 
any  account,  book  of  account,  letters,  copy  of  or  extract  from  a  letter,  memorandum, 
paper,  or  writing,  or  document  relating  to  the  matters  in  said  bill  mentioned,  or  any 
of  them,  or  by  which  the  truth  of  the  matters  in  said  bill  stated,  or  any  of  theqi, 
except  the  said  note  of  hand  mentioned  in  the  first  schedule  for  200/.,  which  was 
delivered  up  to  the  maker  thereof,  would  appear." 

Shortly  after  such  answer  was  put  in,  the  plaintiffs  moved,  before  the  Vice-Chaa- 
cellor  of  England,  that  the  papers  and  documents  mentioned  in  the  third  sche- 
dule might  be  produce^d  by  the  defendants;  but  his  Honour,  conceiving  the  an- 
swer contained  an  express  denial  of  the  plaintiff's  title,  refused  that  motion,  with 
costs. 

The  plaintiffs  then  amended  their  bill,  and  thereby  charged,  "  that  on  the  27th 
August,  1841,  Mr.  Roberts,  the  solicitor  for  plaintiffs,  wrote  and  sent  to  defendants. 
Pierce  Jones,  and  Ellen,  his  wife,  a  letter  of  that  date,  and  which  was  in  the  words 
following : — '  I  am  instructed  by  Griffith  Edwards,  mariner,  and  Margaret,  his  wife, 
who  is  a  daughter  of  the  late  Howell  Powell,  your  late  brother,  deceased,  to  apply  to 
you  for  an  account  of  the  estate  and  effects  of  the  late  John  Owen,  of  Bwlchygwynt, 
in  the  county  of  Merioneth,  deceased,  come  into  your  wife's  hands,  as  his  adminis- 
tratrix, and,  unless  such  account  is  furnished  to  me  on  or  before  this  day  week, 
I  am  instructed  to  file  a  bill  in  Chancery  against  you,  to  compel  you  to  furnish 
the  same,  as  well  as  to  pay  the  distributive  share  of  her,  the  said  Margaret  Edwards, 
of  the  said  estate  and  effects,  and  in  which  bill  it  will  be  prayed  that  you  pay  the 
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C06t8  thereof/  "  And  they  charged  that  the  same  letter  was  duly  received  by  the  said 
defendants. 

And  it  was  by  the  amended  bill  further  charged,  "  that  in  answer  to  said  letter  of 
said  Mr.  Roberts  to  defendants,  the  said  defendant.  Pierce  Jones,  wrote  and  sent  to  the 
said  Mr.  Roberts  a  letter,  bearing  date  the  21st  day  of  August,  1841,  and  which  was 
in  the  words  following : — '  This  is  to  inform  you  that  I  had  a  letter  on  the  same  subject 
about  two  years  before  H.  Powell's  death,  by  his  son-in-law ;  the  money  is  not  come  into 
my  hands  which  was  left  to  pay  when  they  would  bring  a  proper  demand  how  many  is 
to  receive ;  Howell's  eldest  son  i&  dead,  and  his  wife,  and  had  two  children,  son  and 
daughter,  under  the  care  of  the  trustee  of  the  New  York  Orphan  Asylum ;  the  son's 
name  is  William  Henry  Powell ;  the  mother  died  about  three  years  ago ;  who  is  to  pay 
the  doctors  and  HoweU  Powell  his  keep  for  about  six  months  ?  It  is  a  question  how  I 
am  to  go  on  with  this  demand  ;  but  for  my  keeping  the  property  together,  they  should 
lose  all ;  received  letters  from  London,  South  Wales,  and  Barmouth,  for  a  share  of  the 
property,  &c.'  '* 

To  the  amended  bill  the  defendants  put  in  an  answer,  which  contained  the  following 
passages : — "  They  say  that  at  the  time  at  which  it  is  in  the  said  amended  bill  stated 
that  an  answer  was  sent  to  the  said  alleged  letter  of  the  said  Mr.  Roberts,  this  defen- 
dant. Pierce  Jones,  was,  as  he  now  is,  nearly  blind,  and  this  defendant.  Pierce  Jones» 
speaking  to  the  best  of  his  recollection  and  belief,  denies,  and  these  defendants  believe 
such  denial  to  be  true,  that  this  defendant.  Pierce  Jones,  did,  either  in  answer  to  the 
said  alleged  letter  of  the  said  Mr.  Roberts,  or  otherwise,  write  and  send  to  the  said 
Mr.  Roberts  such  letter  as  in  the  said  amended  bill  mentioned  to  bear  date  the  31st 
day  of  August,  1841,  or  any  other  letter,  or  that  such  alleged  letter  was  of  such  date, 
or  in  such  words  and  figures,  or  of  or  to  such  purport  or  effect,  as  in  the  said  bill  in 
that  behalf  mentioned,  or  of  any  other  date,  or  of  or  to  any  otiier  purport  or  effect ; 
however,  these  defendants  say,  that  although  these  defendants  have  not,  nor  hath  either 
of  them,  any  recollection  of  any  such  letters  as  in  the  said  amended  bill  is  stated  to 
have  been  written  and  sent  in  answer  to  the  said  alleged  letter  of  the  said  Mr.  Roberts* 
SBch  a  letter  may  have  been  written  by  some  person  in  the  habit  of  being  about  these 
defendants.  And  these  defendants,  speaking  to  the  best  of  their  knowledge,  remem- 
hfrance,  information,  and  belief,  deny  that  they,  defendants,  did,  either  at  the  date  of 
the  same  alleged  letter  or  at  any  other  time  well  know  or  had  any  reasons  or  reason  to 
believe  or  suspect  that  the  said  Howell  Powell  had  survived  the  said  John  Owen  and 
was  then  deaa,  and  defendants  make  out  the  contrary  in  manner  in  their  answer  to 
the  said  original  bill  appearing. 

"  Say  they  have  no  recollection  of  any  such  letter  as  is  in  the  said  amended  bill  in 
that  behalf  mentioned,  and  therefore  defendants,  speaking  to  the  best  of  their  belief, 
deny  it  to  be  true  that  the  letter  which  is  in  the  said  amended  bill  mentioned  as  the 
letter  which  this  defendant.  Pierce  Jones,  referred  to  in  his  said  alleged  letter  as  having 
been  received  by  him  two  years  before  the  death  of  the  said  HoweU  Powell,  was  written 
to  or  received  by  this  defendant.  Pierce  Jones,  subsequently  to  the  decease  of  the  said 
intestate,  John  Owen.  And  these  defendants,  to  the  best  of  their  belief,  deny  it  to  be 
true  that  they,  these  defendants,  have  sometimes  admitted  that  the  said  Howell  Powell 
survived  the  said  John  Owen,  and  was  one  of  the  next  of  kin  of  the  said  John 
Owen. 

**  Say  they  do  not  recollect  and  cannot  set  forth,  as  to  their  belief  or  otherwise, 
whether  or  not  these  defendants  have  ever  denied  that  the  said  Howell  Powell  survived 
the  said  John  Owen ;  but  these  defendants  positively  deny  that  they,  t^ese  defendants* 
do  now,  for  the  purpose  of  delaying  or  defrauding  the  said  plaintiffs,  pretend  that  they 
are  unacquainted  with  the  fact  of  the  death  of  the  said  Howell  Powell,  or  of  the  time 
he  died.  And  defendants  say  that  they  are  not  acquainted  with  any  particulars  re- 
specting the  time  or  place  of  the  death  of  the  said  Howell  Powell,  and  tiierefore  these 
defendants  are  unable,  as  to  their  belief  or  otherwise,  to  set  forth  any  particulars 
respecting  the  time  and  place,  or  time  or  place,  of  the  death  of  the  said  Howell 
Powell. 

"  Say  that  the  papers,  writings,  and  documents,  which,  in  these  defendants'  answer  to 
the  said  original  bill,  are  admitted  to  be  in  the  possession  of  these  defendants,  are  now 
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ta  the  possession,  custody,  or  power  of  these  defendants,  and  such  papers,  wnim^s, 
and  documents  do  relate,  but  no  other  papers  or  paper,  writings  or  writing,  dooumenU  $tr 
document,  now  in  the  possession,  custody,  or  power  of  these  defendmUs,  do  or  does  relate 
to  the  estate  and  effects  of  the  said  intestate,  John  Oioen  ;  and  such  papers^  writings,  and 
documents  do  in  manner  appearing  in  said  and  amended  bill*  and  in  the  said  anawor 
to  the  said  original  bill,  and  in  the  schedules  thereto,  and  in  the  answer,  exdusivQ^ 
relate  to  or  evidence  the  title  of  these  defendants.  Unless  said  plaintiffs  shall  prove  tiiat 
the  said  Howell  Powell  survived  the  said  intestate,  John  Owen,  and  that  the  said 
plaintiff,  Margaret  Edwards,  is  his  legal  personal  representative,  and  unless  and  ualil 
the  said  plaintiff  shall  prove  that  the  said  Howell  Powell  survived  the  said  intsstatey 
John  Owen,  and  that  said  plaintiff,  Margaret  Edwards,  is  his  legal  ]>ersonal  represen- 
tative, it  is  not  and  will  not  be  true  that  the  same  paper  writings  and  documents,  or 
any  of  them,  are  documents  relating  to  the  property  and  matteis  in  which  the  aaid 
plaintiffs,  together  with  these  defendants,  have  a  common  tide." 

Renshaw,  for  the  plaintiffs,  on  the  appeal,  offered  to  read  affidavits  'to  prove  4e 
handwriting  of  the  defendant.  Pierce  Jones,  and  the  fact  that  HoweU  Powell  had  died 
in  the  hospital  at  New  York,  in  1889.  He  contended  that  the  fact  of  HoweU  Fowdl'« 
death  was  not  admitted  or  denied  by  the  answor,  and  that  it  was  the  nde  deduoible 
from  the  authorities,  that  upon  an  interlocutory  application  it  was  pesmittedto  addiWj 
by  affidavits,  evidence  of  facts  not  admitted  or  denied  by  the  answer. 

Craig,  contr^  olijected  l^at  the  plaintiff  must  shew  his  title  to  the  production  of  Hie 
papers  moved  for,  solely  by  means  of  admissions  upon  the  answer. 

Renshaw,  in  support  of  his  right  to  read  the  affidavits  to  prove  foots  not  iid^ 
mitted  or  denied  by  the  answer,  cited  Hodgson  v.  Dean  (2  Sim.  &  €ta.  £21) ;  j(«) 
Jeffergs  v.  Smith  (1  Jac.  &  W.  298,  300)  ;  (fi)  Ordv.  White  (3  Beavaa,  357)  ;  (c)  sad 
for  his  right  to  read  affidavits  to  verify  documents  not  admitted  or  denied  by  the  ODfliPOV 
he  cited  Taggart  v.  Hewlett  (1  Mer.  499) ;  (d)  Addis  v.  Can^ll  (1  Beav.  258).(i^  He 
admitted  Barrett  v.  lickell  (Jaoob,  149)  (f)  was  a  decision  the  otiier  way«  aa  'waa 
also  Castellan  y.  Bbtmenthal  (12  Sim.),  (g) 

Craig,  in  reply  upon  the  preliminary  objection,  contended  that  the  oase  of  Hodgsaik 
V.  Dean  is  an  authority  that,  as  to  the  personal  title  of  the  plaintiff,  the  affidavits  cai^ 
not  be  read.  The  case  of  Jefferys  v.  Smith  had  misled  the  Master  of  the  RoUs  iiA 
supposing  it  to  be  inconsistent  with  what  Lord  Eldon  had  said  in  other  oaaes,  and  tiiet 
there  was,  therefore,  aconffict  of  authorities.     In  Barwelly.  Barwell  (5  Beav.  373)  (J} 


(a)  Hodgson  t.  Dean  (2  Sim.  &  Sta.  321),  before  (S)  Taggart  t.  BewUtt  (1  Meriviae,  499), 
Sir  John  Leach,  Y.  C.  Mardi  7,  1825.— It  is  not  Lord  Eldon,  C.  Augoat,  1816.— Letters  aet  fSmrCh 
neoeasary  ibr  a  plaintiffy  who  claims  an  estate  as  by  the  bill,  and  not  aomitted  by  theanawer,  allowdl 
tenant  in  tail  nnder  the  marriage  settlement  of  his  to  be  verified  by  affidavits  in  support  of  an  iiyiust- 
father  and  mother,  to  prove  their  marriage  by  affi-  tion. 

davit,  before  he  shews  cause  against  dissolving  an        (jeS  Addis  v.  CampbeU  (1  Beavan,  258),  befbv 

iignnction  to  restrain  an  ejection  brought  against  I^ora  Langdale,  M.  R.    May,  1839. — ^Wbcre,  oa4i 

to  recover  the  estate.  motion  for  a  production  of  papen,  admitted  to  be 

When  it  appears  that  an  incumbrancer  on  an  in  defendant's  posaesaioUytfaiB  right  to  their  prodnfi- 

eatate  in  Yorkshire  searched  the  register  from  a  tion  depends  on  documents  stated  in  the  bfll,  bulk 

certain  date  only,  it  idU  not  be  presumed  that  he  which   are  neither  admitted  nor  denied  by   the 

had  notice  of  any  of  the  contents  prior  to  the  date,  ansiwer,  the  plaintiff  is  at  liberty   to  veiily  Nflh 

(b)  Jefferys  v.  Smiih  (Jacob  &  Wallcer,  298),  documents  by  affidavit. 

before  Lord  Eldon,  C.    April,  1820.— Receiver  ap-        {f)  Barrett  v.  Tickell  (Jacob,  149),  before  Locd 
*  ^Idon,  C.     '         .   .*^   ^     * « 


pointed  of  mines,  in  which  several  persons  were  Eldon,  C.    June,  1821. — A  defendant,  of  i 

interested,  the  concern,  from  the  nature  of  the  sub-  mind,  answering  by  a  guardian  unaUe  to  give  e  f^ 

ject,  being  a  species  of  trade,  and  not  a  mere  discovery,  on  a  motion  to  dissolve  an  injunctkwv 

tenancy  in  common  in  land.  affidavits  cannot  be  read  by  the  plaintiff  to  proie 

In  moving  for  an  injunction  after  answer,  affi-  fiicts  that  might  be  given  in  evidenoe  at  law. 

davits  filed  after  the  answer  may  be  read  in  support  (jg)    CatteUan  v.    BlumenihaL       Before   ^lca» 

of  allegations  in  the  bill,  which  are  not  noticed  by  Chancellor  Shadwell,  March,  1841.— On  sbewinf 

the  answer.  cause  against  dissolving  an  injunction,  the  plaintnT 

(e)  Ord  V.  White  (8  Beavan,  357)f  before  Lord  cannot  read  affidavits  to  prove  aUegationa  in  tbe 

Langdale,  M.  R.    December,  1840.— The  assignee  bill,  of  matters  of  &ct,  which  the  aaaweriMithiv 

of  a  chose  in  action,  the  assignment  of  which  is  avail-  denies  nor  admits. 

<iAile  only  in  equity,  takes  subject  to  all  the  eqmties  (A)  Barwell  v.  BanoeU  (5  Beavan,  S7S).    Nor. 

which  subsist  against  the  assignor.  1842.  Before  Lord  Lan^e,  M.  JSL-^Upon  aaep- 

On  shewing  against  dissolving  the  common  in-  plication  for  an  ii^unction  to  stay  procBfidinga  <t 

junction,  affidavits  are  admissible  to  prove  facts  law«  affidavits  cannot  be  read  against  the  answer 

alleged  by  the  bill,  but  which  are  neither  admitted  as  to  facts  therein  stated  on  information  and  bcUeC 
wir  danM  by  the  Miawcr, 


I3>WARD0  V.  JON2S. 


SR 


aftd8nt»  alter  tlid  answer  had  been  pat  m  were  refbeed.  (Duplex  v.  FRnt,  4  Myl.  ft 
Gtai^,  502  ;  (a)  CagieOan  ▼.  Blumentkal,  euprik ;  Morgm  t.  Gootf,  S  Mer.  10.)  (6) 

The  LORD  CHANCBLLOR  (alter  reading  the  above  passage  in  the  answer  which 
X^datem  to  tiie  kCter  alleged  to  have  been  written  by  the  defendants,  Pierce  Jones  and 
wife),  said-— I  thmk  that  amounts  to  a  denial,  aeconttng  to  the  best  of  their  recollection 
and  belief.    Therefore,  there  is  an  end  of  one  part  of  the  case. 

RefMham. — ^Then  I  am  confined  to  the  answer.  The  defendants  say  they  do  not  know 
like  tnae  of  the  dealfa  of  Howell  Powell.  Affidavits  are  therefore  tendered  to  prove  the 
tSne  of  hie  death. 

The  LORD  CHANCBLLOR.— That  raises  the  question. 

RenBhmm  stated  letters  of  administration  to  effects  of  Howell  Powell  granted  in 
1842. 

lie  LORD  CHANCBLLOR.— That  ody  |m>ves  that  he  is  now  dead,  and  that  the 
flaintiff  is  administratrix.  The  weight  of  authority,  according  to  my  present  impres- 
msmt  ie  i^nst  tibe  admission  of  the  affidavits,  but  I  will  look  into  the  cases ;  for  the 
present  purpose  I  allow  the  objection. 

Renskaw  then  proceeded  to  argue  tft^  general  question. -^The  defendants  admit 
the  papers,  ke.  in  their  possession  do  relate  to-  the  matters  in  question  in  the 
"except  the  death  of  Pow^  Howell.'*  Now,  that  is  not  a  denial  of  the  fact 
tbib  letters  do  relate  to  his  death.  It  would  be  extending  the  principle  of  Adams 
▼•  FUher  (3  Myl.  &  Cr.),(c)  if  it  is  applied  to  a  case  where  the  defendants  do  not  posi- 
tively deny  die  plaintiff's  tide,  but  say  they  don't  know  whether  he  is  next  of  kin 
#v  not.  They  don't  deny,  but  only  state  their  ignorance  of  the  fact  which  constitutes 
tfie  plhintiff'e  title.  In  Adams  y.  Fisher  there  was-  a  positive  denial  of  die  plaintiff's 
title.  Lord  Redesdak,  in  his  Treatise  on  Pleading,  p.  310,  states,  that  where  a  bill  is 
Aid  against  an  executor  or  administrator,  he  must  either  admit  assets,  or  account, 
Ifaovgh  lie  denies  that  any  debt  was  due  from  his  testator  or  intestate.  Wigram, 
•*  On  Discovery,"  2nd  edit.,  p.  106 ;  and  Harris  v.  Harris,  by  the  V.  C.  Wigram, 
Mported  in  the  Jurist  of  16th  November,  1844,  p.  978,  (d)  shew  that  liie  defendant 


(a)  ZhipUgw,  FUni  (4  Myl.  &  Or.  502).  March, 
1839.  Befbre  Lord  Cottenham.— Where  a  plaintiff 
rtilma  to  be  entftlml,  im-  a  pavtiettlar  charaeter,  ta  a 
ftad  in  the  hands  of  a  tnutes,  and  the  tnisteo  by 
fiis  answer  says  he  does  not  know  whether  the 
ylaintur  illlB  that  character  or  not,  the  plaintUT  can- 
not have  the  fbnd  brooght  into  court  in  the  suit. 

ib)  Morgan  t.  Good  (3  Merivale,  10).  June, 
1817*  Before  L.  £ldoo — Affidavit  in  support  of 
iigvnction  admitted,  after  answer,  to  prove  an  alle- 
galion  in  the  biU  ae  to  acts  of  the  parties  neither 
admitted  nor  denied  bv  the  answer ;  bat  sneh  affi« 
davit  not  to  be  allowed  in  contradiction  to  tiie  an- 


{e)  Aimu  V.  rWur  (3  Myl.  &  Cr.  926).  Jnne, 
1838. — A  plaintiff,  as  personal  representatiye  of  a 
deceased  testator,  stated  by  his  bill,  that  F.,  a  de- 
fcndant,  had  acted  as  his  solicitor,  and  had,  in  that 
cfaaraeter,  received  varions  snms  on  account  of  the 
tsstator's  estate  for  which  he  had  not  accounted  to 
Um ;  and  alleged  that  he  had  lately  discotered,  as 
tte  fhet  was,  that  the  dffrndant  F.  bad  some  time 
ifmis  prevafled  upon  him  (the  plaintiff)  to  execute  a 
power  of  attorney  to  P.,  authorizing  him  (P.)  to  get 
in  the  testator's  estate,  and  to  employ  another  at- 
torney under  him ;  and  the  plaintiff  charged,  that 
tiiis  power  of  attorney  was  a  contrivance  between  F. 
and  P.  to  enable  F.  to  recdTe  the  assets  without 
heine  liable  to  account  to  the  plaintiff;  and  that 
fiandulent  misrepresentations  on  F.'s  part  accom- 
aanied  the  ezeeution  of  the  power  of  attorney ;  and 
that  the  defendants  had  in  their  possession  books 
and  papers  relating  to  the  matters  mentioned  in  the 
liQl,  and  by  which  the  truth  of  such  matters  would 


Ihedi 


3  defendant  F.,  by  his  answer,  set  out  a  power 
of  attorney  from  the  plaintiff  to  P.,  authorizing  him 


(P.)  to  get  in  the  testator's  estate,  and  to  employ 
an  attorney^nder  him ;  and  stated  that  he  (F.)  had 
never  been  employed  by  the  plaintiffs,  but  had  been 
employed,  as  aa  attorney  and  solidtor,  solely  by  P.^ 
acting  under  the  power  of  attorney ;  and  had,  in  the 
course  of  such  employment,  received  various  sums  on 
account  of  the  testotor's  estate,  for  which  he  had 
duly  aeoounted  to  P.  He  denied  the  eharges  of 
eontrivanee  and  misrepresentation.  He  admitted 
the  possession  of  certein  documents  relatiog  to  the 
testator's  estate  and  affairs,  but  submitted  that  he 
was  not  bound  to  produce  them,  and  that  be  was 
not  accountable  to  the  plidntiff.  Lord  Cottenham^ 
C,  held,  that  F.  could  not  be  compelled  to  produce 
the  doeumente  admitted  to  be  in  his  possession. 

(d)  Hatrit  v.  Harris  (S  Jurist,  978).  May,  184«. 
— ^The  blU,  which  was  filed  by  the  personal  repre- 
sentative of  A.,  steted  that  a  partnership  had  existed 
between  A.  and  the  defendant,  and  alleged  various 
drcumstanees  as  evidence  of  such  partoership.  The 
biU  charged  that  the  defendant  had  in  his  possession 
documents  relating  to  the  matters  mentioned  in  the 
bUl,  from  whieh,  if  produced,  the  truth  of  those 
matters  would  appear ;  and  it  prayed  an  account  of 
the  partoership.  To  this  bill  the  defendant  pot  in 
a  bill  of  no  partnership,  and,  by  the  answer  in  sup- 
port of  the  plea,  admitted  that  he  had  in  his  pos- 
session certain  doeumente  relating  to  the  business^; 
but,  save  as  aforesaid,  he  denied  tiiat  he  had  in  hU 
possession  any  doeumente  relating  to  any  of  the 
matters  in  the  bill  mentioned,  or  whereby  tiie  truth 
of  the  same  or  any  of  them  would  appear ;  and  he 
submitted,  that,  inasmuch  as  the  said  doeumente  in 
his  possession  related  exclusively  to  his  own  title^ 
and  did  not  in  any  way  tend  to  make  out  the  plain- 
tiff's claim,  he  was  not  bound  to  produce  them. 
Sir  J.  Wigram,  Y.  C,  held,  that  the  plea  must  be 
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^must  negative  positively,  must  state  that  the  documents  in  his  possession  do  not 
relate  to  or  evidence  the  plaintiff's  title.  That  part  of  the  motion  which  sought  a 
receiver,  and  payment  into  Court  of  a  small  balance,  was  not  pressed* 

The'  LORD  CHANCELLOR.— The  point  is  upon  the  form  of  the  answer  whether 
the  defendants  swear  that  the  documents  in  their  possession  do  not  make  out  the 
plaintiff's  title. 

Temple  and  Craig,  for  the  defendants. — The  discovery  sought  by  the  plaintiff  is  not 
material  to  the  ultimate  relief  prayed  by  his  bill.  The  cases  referred  to  in  the  passage 
from  Lord  Redesdale's  Treatise,  which  has  been  cited,  all  relate  to  the  discovery,  not 
to  the  production  of  documents.  Here  it  was  sufficient  to  deny,  according  to  the 
ordinary  intent,  the  particular  fEu^t,  the  proof  or  admission  of  which  is  necessary  to 
make  out  the  plaintiff's  title. 

The  LORD  CHANCELLOR.— The  material  point  is  this:  they  admit  "that  sudi 
documents,  &c.  do  relate  to  the  matters  in  the  bill  mentioned,  except  the  question  of 
the  death  of  the  said  Howell  Powell ; "  they  do  deny  that  they  have  letters,  as  alleged 
by  the  bill.     It  is  not  an  admission,  but  it  is  not  a  denial. 

Temple. — ^They  say  they  have  no  other  papers. 

Craig, — It  may  be  conceded,  for  the  purposes  of  the  present  argument,  that  where 
the  defendant  answers  and  denies  the  plaintiff's  title,  he  must,  notwithstanding,  give  a 
full  discovery.  But  it  does  not  follow,  therefore,  that  he  must  produce  documents 
which  may  be  in  his  possession. 

The  LORD  CHANCELLOR.— K  a  defendant  sets  out  a  list  of  deeds  in  his  posses- 
sion,  he  may  reserve  his  defence  to  producing  them  until  a  motion  for  their  production 
is  made.  If  they  ask  him  to  set  out  a  list  of  the  documents  in  his  possession,  it  will  be 
sufficient  to  give  a  schedule  of  those  which  are  in  his  custody  or  power ;  but  where 
the  bill  states  that  the'  deeds,  &c.  do  relate  to  the  plaintiff's  title,  the  defendant  must 
either  deny  that  they  do  relate  to  the  plaintiff's  tide,  or  allege  that  they  are  confix 
dential  communications,  and  so  forth ;  otherwise  they  must  be  produced. 

Craig. — Until  the  decision  in  the  case  of  Adams  v.  Fisher,  it  was  supposed  to  be 
sufficient  to  allege  that  the  documents  rdate  to  the  matters  in  issue  in  the  cause,  in 
order  to  obtain  a  right  to  have  them  produced,  but  that  has  been  overruled  by  that 
case.  There  is  no  distinction  between  the  case  of  an  executor  and  another  defendant, 
and  therefore,  the  case  put,  that  the  defendant  may  be  ignorant,  as  in  the  case  of  a  debt 
due  from  his  testator,  does  not  hold.  Here,  no  evidence  of  h^  title  has  been  adduced 
by  the  plaintifis,  and  there  is  no  case  in  which  the  defendant  has  been  called  upon  to 
set  out  the  contents  of  documents  when  he  denies  the  plaintiff's  title.  If  the  plaintiff 
pleases,  he  may  amend  his  bill  and  ask  to  have  the  documents  set  out  at  length. 

Renshaw,  in  reply,  referred  to  Smith  v.  Duke  of  Beaufort  (1  Phillips,  209). (a) 

The  LORD  CHANCELLOR.— The  defendants  say  they  have  certain  documents 
relating  to  the  matters  in  the  cause,  except  one  particular  matter;  and  afterwards 
tiiey  say  they  have  no  other  documents  relating  to  the  matters  in  question,  exo^ 
those  they  have  before  described.  Is  not  that  an  argument  that  they  have  no  doea« 
ments  which  relate  to  the  death  of  Howell  Powell  ?  The  question  is,  whether  bb 
express  negative,  an  express  denial  is  necessary  ? 

Renshaw. — In  Harris  v.  Harris  (8  Jurist,  978),  the  Vice-Chancdlor  said  the  neg^* 
tive  was  pregnant  with  an  admission,  and  that  is  the  case  here.  There  must  be  a 
positive  statement  that  the  documents  do  not  evidence  the  plaintiff's  tiUe.  Neither 
must  the  answer  be  argumentative,  as  it  is  in  this  instance,  where,  if  there  be  a  denial 
at  all,  it  is  only  inferential  and  not  positive.  An  executor  differs  from  an  ordinary 
defendant,  being  in  a  fedudary  position.  (Mitfbrd,  310,  311.) 
.  The  LORD  CHANCELLOR.— That  depends  upon  one  feet  which  is  excepted, 

distllowed,  on  the  grround  tbat  the  answer  was  Court  deals  with  a  motion  for  the  proaoction  of 

pregnant  with  the  admission   that  the  documents  documents,  that  the  bill  being  filed  for  discorcry  in 

In  the  possession  of  the  defendant  would  shew  the  aid  of  a  defensive  proceeding,  the  case  made  by  it 

truth  of  the  matters  mentioned  in  the  bill.  consists  not  in  the  assertion  of  an  affirmatiTe  title 

(a)    Smith  v.  Duke  of  Beauford  (1  Phil.  a09),  in  the  plaintiff,  but  solely  in  the  snggestioa  of 

before  Lord  Lyndhurst,  C.    November,  1842.    It  specific  defects  in  the  title  of  the  defendant, 
makes  no  difference  in  the  principles  upon  which  th^ 
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Retuhaw. — By  tiie  old  common  law,  an  executor  could  not  wage  his  law ;  that  is,  hi 
could  not  deny  the  debt,  and  consequently  an  action  of  debt  could  not  be  brought 
against  an  executor. 

December  14. 

The  LORD  CHANCELLOR  (after  the  argument  upon  the  whole  case  had  con- 
cluded) said — I  have  looked  into  all  the  cases  as  to  the  admission  of  affidavits,  and 
I  have  no  doubt  as  to  the  rule,  which  1  apprehend  to  be  that  such  affidavits  cannot 
be  admitted.  First,  as  to  the  particular  document;  the  party  says  that,  to  the  best  of 
his  recollection  and  behef ,  he  never  did  write  such  a  letto: ;  and  the  other  party  wishes 
to  prove  that  letter  by  affidavit,  distinctly  to  contradict  tiie  averment  in  the  answer. 
This  is  not  permitted.  Then,  as  to  other  points ;  the  plaintiffs  seek  to  prove,  by 
affidavit,  factn  which  the  defendants  have  neither  admitted  or  denied  by  their  answer. 
All  the  cases  shew  that  the  plaintiff  cannot  be  allowed  to  produce  affidavits  to  facta 
about  which  the  defendant  says  he  does  not  know  any  thing  one  way  or  the  other. 
As  to  the  other  points  of  this  case,  I  will  consider  them. 

Judgment — December  21,  1844. 

The  LORD  CHANCELLOR.— Ellen  Jones,  one  of  the  defendants,  is  the  adminis- 
tratrix and  one  of  the  next  of  kin  of  John  Owen,  an  intestate.  Howell  Powell,  her 
bfother,  and  the  other  next  of  kin  of  the  intestate,  is  stated  in  the  grant  of  administra- 
tion, if  alive,  to  be  out  of  the  jurisdiction,  and  that,  therefore,  administration  was 
granted  to  EUen  Jones  as  the  only  next  of  kin  within  the  jurisdiction.  It  is  admitted, 
by  the  answer  of  the  defendants,  that  if  Howell  Powell  was  alive  at  the  time  of  John 
Owen's  deaths  he  was  one  of  the  next  of  kin.  The  sole  question  in  the  cause,  there- 
fore, is,  whether  Howell  Powell  was  alive  at  that  period  ?  The  defendants  say  they  do 
not  know  whether  he  was  then  alive  or  not ;  that  they  are  entirely  ignorant  of  the  fact 
of  his  death,  or  when  he  died.  That  is  the  state  of  the  pleadings.  There  are  certain 
documents,  admitted  in  the  answer  to  be  in  the  defendants'  possession,  of  which  a  list  is 
set  out  in  the  schedule,  a  motion  having  been  made  by  the  plaintiffs  for  their  production 
on  the  ground  that  they  relate  to  their  title  ;  and  the  question  is,  whether  those  docu- 
ments ought  to  be  produced  ? 

The  plaintiffs  offered  affidavits  to  prove  the  handwriting  of  one  of  the  defendants  to 
a  letter  which,  it  was  alleged,  had  been  written  by  him,  in  which  the  time  of  the  death 
of  Howell  Powell  was  seated  to  have  taken  place  long  subsequent  to  that  of  the  intestate, 
John  Owen.  I  was  of  opinion  such  affidavits  could  not  be  received,  because  they  were 
in  opposition  to  an  allegation  of  the  defendant  in  his  answer,  that  he  had  never,  to  the 
best  of  his  recollection,  written  such  a  letter.  Another  affidavit  was  also  offered,  for  the 
fmrpose  of  proving  the  fact  of  the  death  of  Howell  Powell,  and  that  he  was  alive  at  the 
time  of  the  death  of  John  Owen,  the  intestate.  I  am  of  opinion  that  such  evidence 
cannot  be  received,  even  where  a  party  neither  admits  or  denies  the  fact  charged.  The 
rule  is,  that  ob  a  motion  such  affidavits  cannot  be  admitted.  Various  authorities  were 
referred  to,  and  there  appears  to  be  some  discrepancy  amongst  them,  but  the  result  of 
the  whole  is  to*  establish  the  rule  as  I  have  stated  it,  and  I  see  no  reason  for  any  alter- 
ation. 

Then,  whether  upon  the  bill  and  answer  there  is  sufficient  to  induce  the  Court  to 
grant  the  production  of  these  documents.  The  defendants  say  there  is  not,  and  they 
rely  upon  the  case  of  Adams  v.  Fisher.  Now  in  Adams  v.  Fisher  it  was  said  that  the 
defendants  denied  the  plaintiffs'  interest.  In  the  present  case  the  defendants  do  not 
deny  the  plaintiffs'  title,  but  state  that  they  are  wholly  ignorant  whether  this  feet  was 
stated  by  the  bill  or  not.  One  question  is,  whether  the  answer  sufficiently  states  that 
the  documents  of  which  production  is  sought  do  not  relate  to  the  plaintiilB'  title ;  for» 
if  the  answer  does  not  sufficiently  make  that  averment,  the  case  does  not  fall  within  the 
principle  of  Adams  v.  Fisher. 

The  question  turns  upon  the  fact  of  whether  Howell  Powell  was  or  was  not  alive  at 
the  death  of  the  intestate.  The  answer  says  that  the  documents  do  relate  to  the 
matters  mentioned  in  the  bill,  "  except  the  question  of  the  death  of  Howell  Powell ;"  and 
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then,  ''  save  as  aforesaid,  the  defendlBtnts  den;f  **  that  tiny  have  any  doctunents,  &c. 
rebitiiig  to  the  matters  in  the  bill  mentioned,  or  by  which  the  truth  of  such  matters 
would  appear.  The  effect  of  these  passages,  as  I  understand  them,  is,  that  ttut 
defendants  say  they  have  no  documents  except  such  as  have  been  before  described ; 
and  the  documents  before  described  are  said  to  relate  to  the  matters  mentioned  in  the 
bill,  except  the  question  of  the  death  of  Howell  Powell.  Now,  that  is  not  a  sufficieat 
answer,  because  the  documents  might  relate  to  the  title  of  the  phuntifis,  without  ]& 
strictness  and  in  terms  relating  to  the  death  of  HoweH  Powell.  For  instance,  they 
may  contain  an  admission  that  the  defendants  are  liaUe  to  account  to  the  plaintiffs ; 
the  answer,  therefore,  is  not  sufficient.  The  case  of  Adams  v.  Fisher  does  not  i^Iy* 
and  the  defendants  are  bound  to  produce  the  documents. 

My  first  impression  was,  that  the  answer  was  sufBcient,  for  it  was  drawn  with  great 
s&ill  and  dexterity,  and  that  is  all  that  can  be  said.  The  documents  must  be  prodneecl, 
and  the  costs  of  the  motion  will  be  costs  in  the  cause. 


ROLLS    COURT. 

M^chl^and  17,  1845. 
Thb  Duils  of  St.  Alban^s  t;.  Skipwobth.  (a) 

Jlh^  iy^  tOM  rMMIIflaifnMHt. 

Jl  rBctor  hna  ripM  to  pbm^h  191  tmeieid  mmdiaorpaiiurt  iand^ptrt  ^thm  gUMr  Jw'thepnrpsati 

q^UiawteHorationt  and  tkepairon  emmoi  premU  Mim, 
J^auffh  th€  convernon  qftuch  land  by  a  tenant  for  life,  or  leuee,  m  betwem  him  and  (he  remainder* 

man  orUieor,  u  loaete^  yet  tMs  does  not  apply  to  a  rector ,  teho,  though  a  l^e-tenani  only  for  many 

ptsrpowi,  hae  also  fir  some  a  qualified  fie. 

THIS  was  a  motion  to  dissolve  an  injunction  which  had  been  granted  to  peatamia. 
the  defendant,  the  Rev.  Thoiaas  Skipworth,  from  ploughing  or  breaking  op 
three  fields,  part  of  the  glebe  of  the  parish  of  Pickworth,  in  the  couirty  of  Lincoln. 

It  appeared  that,  in  tSe  year  1814,.  Mn  Skipworth  was  presented  to  the  living  bjr 
head  William  Beaudeik,  the  then  patron ;  and  that  the  gkbe  bekmgiAg  to  the  rectorf 
then  coB^rised  three  fields  or  closes  of  meadow  or  pasture  land»  called  respectivd^ 
**the  three-acre/'  "  the  five-acre,"  and  "  the  eight*acse,"  a  grass  paddock  and  gardas» 
and  also  ten  acres  of  arable  land.  The  meadow  or  pasture  land  had  been  known  tmi 
enjoyed  as  such,  unchanged  and  unconverted  into  tillage,  lor  a  long  time  previoug  to 
1814,  and  so  continued  to  be  enjoyed  by  the  present  incumbent  down  to  the  montk  oC 
January  last,  when«  conceiving  and  being  advised  that  it  would  be  for  the  benefit  aai 
amelioration  of  the  land  to  have  it  ploughed  and  broken  up,  he  determined  upon 
doing  so.  His  intention  becoming  known,  to  Mr.  Joha  Parkinson  (the  agent  and 
steward  of  the  plaintiff,  who  is  now  the  patron  of  the  living),  he,  on  behalf  of  tfaft 
plaintiff,  sent  on  &e  6th  January  a  letter  to  the  defendant,  requesting  him  not  to  plough 
up  the  meadow  land,  as  it  would  be  injurious  to  the  rectory.  The  defendant,  howew« 
took  no  notice  of  this  letter,  but  on  the  28th  of  the  same  month  commenced  ploughing* 
The  plaintiff  thereupon  instituted  this  suit  to  restrain  him.  The  bill  was  filed  on  tiie 
6th  of  February  last. 

The  bill  among  other  things  stated  that  the  thxue  doses  or  fields  lay  adjacent  to  tbft 
sectory  house  and  garden,  and  within  view  thereof,  and  were  the  only  meadow  dt 
pasture  land  belonging  to  it;  that  the  three  dosea  were  known  and  oonsidered  in  tfae 
neighbourhood,  and  were  in  fact  ancient  meadow  or  pasture,  and  had  always,  or  for  • 
great  many  years,  and  long  before  the  defendant  became  the  rector,  been  esdusively 
used  and  occupied  as  meadow  and  pasture  land  accordingly ;  and  that  the  plougjuoifr 

(a)  Reported  by  J.  Kacaulay,  Elq.,  Barrister-at-lliw. 
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fareakiqg  up,  or  conTersion  into  tillage  thereof,  or  of  any  of  them,  or  of  any  part  thereof, 
would  be  highly  detrimental  to  the  value  of  the  rectory,  as  well  as  to  the  enjoyment  of 
ihe  rectory  house  as  a  residence ;  and  that  the  defendant  had  ploughed  or  broken  up 
iiome  part  or  parts  of  the  said  closes,  and  intended,  unless  restrained  by  the  order  of 
the  Ck>urt,  to  plough  or  break  up  the  remaining  parts,  to  the  manifest  wrong  and  in- 
jury of  the  plaintiff,  as  patron  of  the  living.  And  it  prayed  that  the  defendant  might 
be  decreed,  at  his  own  expense,  to  lay  down  again  in  grass  such  part  or  parts  of  the  said 
three  closes  of  ancient  meadow  or  pasture  land,  as  he  had  already  ploughed  or  broken 
up,  and  that  he  might  be  restnuned  by  the  order  and  injunction  of  the  Court  from 
pbughing  or  breaking  up  any  part  or  parts  not  already  ploughed  or  broken  up,  and 
from  committing  any  further  or  other  waste  or  spoil  in  or  upon  the  glebe  of  the  said 
xectory,  or  any  jpart  thereof.  An  injunction  was  accordingly  granted  on  the  15th 
Febroary  last. 

The  defendant,  by  his  answer  filed  on  the  7th  inst.,  admitted  that  the  plaintiff  was 
patron,  but  he  was  unable  to  say  whether  he  was  seised  ia  fee  of  or  otherwise  entitled 
to  the  right  of  presentation.  He  further  stated  that  "the  three^acre"  dose  alone 
ja^oined  the  rectory,  and  was  in  view  thereof;  that  at  the  time  he  was  presented  ta 
the  rectoiy,  the  three  closes  in  question  were  meadow  or  pasture  land,  but  tiiat  there 
were  evident  nuurks  and  proofs  on  the  fisuse  of  the  eight-acre  and  five-acre  closes,  by  ridgea 
and  furrows  thereon,  yet  remaining  visible,  of  the  same,  at  some  and  not  a  very  distant 
time,  having  been  ploughed  up  and  in  tillage ;  but  that  he  had  not  been  able  to  find 
any  person  who  could  positively  state  whether  such  two  last-mentioned  closes  or  either 
of  them  were  or  was  ever  ploughed,  though  he  had  been  informed  and  believed  that 
they  were  within  the  last  seventy  years  ploughed  up  and  in  tillage ;  that  he  was  desirous, 
in  ike  proper  and  lawful  exercise  ^f  his  discretion,  as  he  bdieved,  to  plough  up  the 
e%ht>acre  and  five^acre  closes,  and  thoroughly  to  dean  and  cultivate  the  same,  and 
eradicate  therefrom  the  moss  and  weeds  vdth  which  the  grass  is  now  greatly  intermixed, 
.and  tiiat  he  further  intended,  when  the  same  should  have  been  so  sofficiendy  deaned,  to 
liave  laid  them  down  again  in  grass  with  seeds  of  such  improved  quality  and  nature  80 
flie  present  advanced  state  of  agricultural  science  in  connection  with  experience  has 
.shewn  to  be  the  best  suited  to  the  soil ;  that  very  experienced  agriculturists,  whom  he 
liad  consulted  upon  the  point,  were  of  opinion  tiiat  it  would  be  benefidal  to  the  two 
xtloses  to  be  so  fdoughed  up  and  deaned,  and  afterwards  laid  down  in  grass ;  that  the 
three-acre  dose  (which  he  had  no  intention  of  breaking  up,  as  being  much  superior 
^ground)  would,  tc^ther  with  the  grass  paddock,  afford  quite  suffident  meadow  or 
imstore  for  any  incumbent  resident  in  the  rectory  house ;  and  that  if  he,  the  defendant, 
.should  not  have  laid  down  in  grass  the  dght-acre  and  five-acre  doses  during  his  in- 
combenoy,  any  future  incttmbent  oould  do  so  in  the  space  of  twdve  months,  if  thought 
jDecessary,  tft  the  same  eagpense  as  cropping  the  land  in  any  other  manner,  and  that  the 
same  wodd  then  be  of  much  greater  md  more  permanent  value  than  if  they  v^re  suf- 
^Bied  to  remain  in  thdr  present  state.  The  defendant  admitted  that  he  had  not  taken 
XkDtice  of  Mr.  Parkinson's  letter,  because  he  thought  it  an  unnecessary  and  improper 
Inteiferenoe  with  what  he  considered  his  full  and  absdute  right  so  to  deal  with  the 
land ;  that  he  bad  plou^ed  up  about  half  an  acre  of  the  eight-acre  close  on  the  28lii 
of  January,  and  that  be  intended,  if  not  restrained  by  the  Court,  to  break  up  the  re<« 
JBBinder,  and  also  the  five-acre  dose ;  and  he  submitted  to  the  judgment  of  the  Court 
whether,  if  the  two  doses  were  in  fact  andbnt  meadow  or  pasture  land,  he  ought,  under 
liie  circumstances  therein  mentioned,  to  be  restrained  or  in  any  manner  prevented  &osn 
jploughing  or  breaking  them  up. 

In  support  of  the  plaintiff's  case,  John  Bivington,  aged  42,  swore  that  be  had  re- 
idded  in  the  parish  of  Pickworth  for  thirty-eight  years  then  last  past,  and  that  during 
JI&  that  time  he  was  well  acquainted  with  the  rectory  house  and  the  said  three  doses 
•f  ancient  meadow  or  pasture  land,  part  t)f  the  glebe ;  that  during  the  whde  of  the 
jieriod  the  said  three  doses  had  been  used  and  occupied  as  meadow  or  pasture  land, 
juid  had  never  been  ploughed,  broken  up,  or  converted  into  tillage ;  that  at  the  time  of 
luB  earliest  remembrance  the  said  three  doses  appeared  to  him  to  be,  and  he  believed 
ibqr  ^wseve  known  and  oonsidered  to  be,  ancient  meadow  or  pasture  land,  and  that  it 
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would  be  highly  detrimental  and  injurious  to  the  living  to  break  them  up,  as  the  in- 
cumbent would  thereby  be  deprived  of  the  pasturage  and  hay. 

Mr.  Parkinson,  the  plaintiff's  agent,  also  swore  that  he  had  been  agent  for  thirteen 
years,  and  that  it  would  be  highly  detrimental  to  the  rectory  to  break  up  the  said  three 
closes  of  ancient  meadow  or  pasture  land. 

The  defendant  now  moved  to  dissolve  the  injunction. 

Kindersley,  for  the  motion. — This  is  the  case  of  an  incumbent,  who  represents  the  fee 
simple  of  the  glebe  for  many  purposes,  being  interfered  with  by  the  patron  in  the  use 
and  enjoyment  of  the  land  in  the  manner  in  which  he  thinks  he  has  a  right  to  use  and 
enjoy  it.  The  patron,  I  admit,  has  an  interest  in,  and  certain  rights  over,  the  rectory, 
namely,  the  right  of  presentation  to  the  living  when  a  vacancy  occurs,  and  an  interest 
to  that  extent ;  but  it  will  be  difficult  to  maintain  that  his  rights  extend  to  the  length 
contended  for  by  the  other  side.  In  feet,  the  case,  as  stated  in  the  bill,  comes  to  this, 
that  no  alteration  can  ever  after  be  made  in  glebe  lands,  if  they  happen  to  be  kept  in  a 
particular  state  for  a  given  length  of  time.  There  is  no  case  to  be  found  of  an  incum- 
bent being  restrained  fronl  ploughing  up  pasture  land  for  the  purpose  of  improving  it; 
and  even  cases  of  injunction  to  stay  waste  in  cutting  timber  are  very  rare.  The  case 
is  not  that  of  a  tenant  for  life  and  remainderman,  nor  is  it  to  be  decided  on  the 
principle  of  such  cases ;  but  the  question  turns  on  what  is  best  to  be  done  for  the  im- 
provement and  amelioration  of  the  glebe.  In  the  Countess  of  RutlancTs  case  (I  Lev. 
107,  1  Sid.  152,  1  Keb.  157),  a  motion  was  made  for  a  prohibition  to  a  parson  for 
digging  new  mines  of  coal  in  his  glebe,  and  also  for  felling  trees,  for  that  it  was  waste, 
and  prohibited  by  the  statute  against  prostrating  trees,  &c.  But  the  Court  held  that 
it  lay  not  for  the  mines,  for  if  so,  no  mmes  in  any  glebe  should  be  new  opened. 

Glasse,  on  the  same  side. — ^The  plaintiff  has  got  to  make  out  three  points :  first,  to 
shew  that  he  is  in  a  condition,  as  absolute  owner  of  the  advowson,  to  get  the  injunc- 
tion; secondly,  that  the  closes  in  question  are  ancient  meadow  or  pasture  land; 
and>  thirdly,  that  if  so,  we  are  not  at  liberty  to  plough  or  break  them  up.  As  to  the 
first  point,  it  may  be  observed  the  present  incumbent  was  not  presented  by  the 
plaintiff.  [The  Master  of  the  Rolls. — ^The  plaintiff's  right  is  not  denied.]  As 
to  the  second  point,  the  two  affidavits  on  the  part  of  the  plaintiff  go  but  a  very 
short  way  in  making  out  his  position,  and  it  is  to  be  presumed  they  are  all  the 
evidence  that  can  be  produced.  The  rector,  od  the  other  hand,  was  appointed  in 
1814,  and  he  says  that  he  thinks,  from  the  marks  and  appearances  of  two  of  the 
closes,  that  they  were  ploughed  within  the  last  seventy  years,  but  he  does  not  fix  any 
particular  date.  But,  thirdly,  is  ploughing  the  land,  even  though  it  be  ancient 
meadow  or  pasture  land,  restrainable  by  the  patron,  supposing  it  to  be  done,  as  is 
stated  in  the  answer,  for  the  purpose  of  improvement  ?  In  Goring  v.  Goring  (3  Swanst. 
661,  17th  Dec.  28  Car.  2,  1676)  an  injunction  was  refused  against  a  lessee  for  years 
determinable  on  lives,  who  began  withm  the  last  life  (an  aged  person)  to  plough  pas- 
ture lands  which  had  remained  unploughed  up  to  that  time  from  the  commencement  of 
the  lease  (a  period  of  thirty  years),  but  which  had  been  ploughed  six  years  prior  to 
the  commencement.  In  a  case  lately  before  the  Vice- Chancellor  of  England,  a  patron 
filed  his  bill  to  restrain  a  rector  from  entering  into  an  arrangement  or  contract 
respecting  his  glebe  with  a  railway  company,  and  his  Honour  refused  the  injunction 
on  the  ground  that  it  would  be  beneficial  to  the  rectory.  Now  the  defendant  states 
that  the  grass  being  greatly  intermixed  with  moss  and  weeds,  it  would  be  beneficial  to 
the  two  closes  to  be  ploughed  up  and  cleaned  ;  he  should  therefore  be  permitted  to  do 
so.  If  this  is  a  case  of  waste,  it  is  strange  that  there  should  be  nothing  in  the  books 
respecting  it ;  but  no  authority  on  the  subject  can  be  found. 

Turner  (with  him  Amphlett),  contrti. — ^If  there  be  a  question  as  to  whether  these 
closes  are  ancient  meadow  or  pasture  land,  the  Court  will  not  entertain  it  now,  but 
will  leave  it  to  be  determined  by  a  court  of  law,  where  it  can  most  properly  be  tried. 
Our  witnesses  say  that  it  is  ancient  pasture,  and  that  it  has  not  been  ploughed  within 
their  recollection ;  on  the  other  hand,  the  answer  of  the  defendant  admits  that  it  has  not 
been  so  within  seventy  years.  This  is  sufficient  to  raise  a  presumption  primd  facie  in 
our  flavour,  according  to  the  cases  which  have  been  decided  as  to  a  modus.    Beyond  all 
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question,  the  closes  have  not  been  ploughed  for  at  least  seventy  years ;  and,  therefore,  the 
onus  rests  upon  the  defendant  to  shew  that  they  are  not  ancient  pasture.  It  is  said  that 
the  Countess  of  Rutland's  case  is  an  authority,  but  that  case  is  denied  in  the  cases  as  to 
modus  to  be  law.  The  case  of  Knight  v.  Moseley  (Ambler,  176)  shews  that  the  rector 
can  only  dig  for  stones  to  repair  and  improve  the  rectory ;  and  in  Martin  v.  Coggan 
(1  Hogan,  120),  it  was  decided  that  a  tenant  would  not  be  allowed  to  break  up 
ancient  meadow  or  pasture,  though  the  land  is  mossy  and  requires  tillage.  If  the 
ground  be  broken  up,  its  character  is  thereby  altered ;  and  if  the  defendant  should  die 
before  laying  it  down  in  grass,  what  remedy  is  there  against  his  executors  to  compel 
them  to  restore  it  to  its  former  condition  ?  And  how  then  could  his  successor 
enjoy  them  as  he  ought  ?  [The  Master  of  the  Rolls. — You  are  without  principle  as 
much  as  they  are.]  Except  the  general  principle,  which  is  in  my  favour.  No  aitera- 
tion  can  be  permitted  to  be  made  except  such  as  may  be  in  the  character  of  repairs. 
It  is  sufficient  in  all  such  cases  to  say  you  cannot  avail  yourself  of  a  qualified  fee« 
[The  Mastba  of  the  Rolls. — He  cannot  grow  any  com  for  his  own  use,  but  he 
must  let  his  pasture  to  another  if  he  cannot  use  it  himself,,  and  must  buy  his  com  ?] 
Yes ;  if  it  be  ancient  pasture.  Although  a  parson  has  a  fee-simple  in  the  land, 
it  is  qualified  and  subject  to  certain  restrictions,  and  he  cannot  do  every  thing 
that  a  private  owner  of  an  inheritance  can.  Twenty  years  are  sufi^cient  to  constitute 
pasture  land  ancient  pasture.  {Martin  v.  Coggan,)  The  Court  cannot  determine  the 
question  of  waste  on  the  principle  of  its  being  beneficial  to  the  land  or  otherwise. 
The  rector  has  substantially  only  a  life  interest  in  the  property,  and  the  Court  will  not 
permit  him  to  alter  the  nature  of  it  to  the  injury  of  the  party  having  a  beneficial 
interest  therein.  But  at  all  events  the  Court  will  not  decide  a  question  of  this  import- 
ance upon  a  motion  to  dissolve  an  injunction,  but  will  reserve  the  point  to  be  decided 
at  the  hearing. 

Kindersley,  in  reply. — It  would  be  a  subject  of  very  great  inconvenience  if  the 
patron  should  have  the  power  to  come  down  upon  the  incumbent  for  any  and  every 
change  in  the  use  and  enjoyment  of  the  glebe,  however  beneficial.  Suppose  he 
wished  to  make  a  garden  or  to  build  a  stable,  according  to  the  other  side  he  cannot 
apply  a  foot  of  glebe  land  to  that  purpose  if  it  happens  to  be  ancient  pasture.  This 
surely  is  not  reasonable.  But  the  stat.  35  £dw.  1,  st.  2,  intituled  "  Ne  rector  pro- 
stemat  arbores  in  cemiterio,"  by  which  parsons  are  prohibited  from  felling  trees 
except  when  the  chancel  of  the  church  wants  necessary  reparations,  does  not  apply  to 
the  glebe  lands  ;  and  there  is  no  case  of  an  action  for  dilapidation  of  such  lands.  In 
Bird  V.  Relph  (4  Bam.  &  Ad.  826)  it  is  held  that  neglect  to  cultivate  the  glebe  land  in 
a  husbandlike  manner  is  not  a  dilapidation  for  which  an  incumbent  can  recover.  If, 
therefpre,  there  be  no  action  for  dilapidation  of  glebe  lands,  the  patron  cannot  say  yv^u 
must  not  alter  the  course  of  husbandry  in  these  lands  because  they  are  ancient  pasture. 
The  case  cited  from  Hogan's  Reports  is  one  of  an  occupying  tenant  and  a  reversioner, 
and  has  therefore  no  application.  As  to  the  Countess  of  Rutland's  case,  if  I  had 
known  it  was  overruled,  I  should  have  so  stated. 

The  Mastbe  of  the  Rolls. — ^The  case  is  in  itself  trifling,  but  it  involves  a  question 
of  great  importance.  It  would  be  a  strong  case  to  act  as  the  plaintiff  desires  -,  for  if 
the  law  be  such  as  it  is  alleged  it  is,  it  would  prevent  an  incumbent  from  making  a 
garden,  potato-ground,  orchard,  &c.  on  any  part  of  the  glebe  which  he  could  not  shew 
had  been  so  applied  before.  I  am  very  much  stmck  with  a  proposition  leading  to  such 
consequences.    But  if  such  be  the  law,  of  course  it  must  be  so  decided. 

March  17,  1845. 

The  Masteb  of  the  Rolls. — ^The  plaintiff  is  patron  of  the  living  of  the  parish  of 
Pickworth,  of  which  the  defendant  is  rector.  The  glebe  belonging  to  the  rectory 
consists  of  about  twenty-six  acres  of  land,  of  which  three  closes,  called  the  three-acre, 
the  five-acre,  and  the  eight-acre  closes,  are  meadow  or  pasture  land.  The  eight-acre 
and  five-acre  closes  bear  marks  of  the  plough,  and  though  not  ploughed  during  the 
present  incumbency,  appear  to  have  been  ploughed  at  some  time  or  other ;  and  the 
defendant  has  expressed  an  intention  of  breaking  them  up,  stating,  that  he  believed. 
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from  the  appearances,  that  they  had  been  ploughed  within  the  last  seTenty  yean,  but 
lie  could  not  find  any  person  who  could  positively  state  whether  they  had  been  so  or 
Bot»  or  whether  they  bad  ever  been  ploughed.  Tlie  plaintiff  alleges  the  closes  to  be 
ancient  meadow  or  pasture  land ;  and  that  they  have  always  been  used  as  pasture  land ; 
snd  that  the  conversion  of  them  into  tillage  would  be  detrimental  to  the  land»  and  an 
injuiy  to  the  rectory-house,  as  being  inconsistent  with  the  enjoyment  thereof  as  a 
residence;  and  he  seeks  to  continue  the  injunction.  Tlie  defendant,  on  the  other 
band,  states  in  his  answer,  that  in  tiie  eight-acre  and  five-acre  closes  the  grass  is 
intermixed  with  moss  and  weeds,  and  that  ploughing  and  breaking  it  up  was  necessaiy 
to  cleanse  it ;  and  that  he  intended  afterwards  to  have  it  prepared  and  laid  down  again 
in  a  due  course  of  husbandry,  with  grass,  having  regard  to  the  modem  improvements 
in  agriculture ;  and  that  he  had  consulted  several  persons  skilled  in  husbandry,  who 
stated  their  opinion  that  it  would  be  beneficial  to  the  land  to  pursue  tiie  proposed 
eourse.  He  idso  states,  that  if  he  be  permitted  to  plough  up  tiie  two  closes,  tbey 
would  not  only  be  improved,  but  their  present  value  would  be  greatly  increased ;  oud 
lie  moved,  that  the  injunction  which  bad  been  granted  be  dissolved. 

On  this  evidence  there  is  nothing  to  shew  that  the  ploughing  up  of  the  land,  or  the 
conversion  of  it  into  tillage,  would,  under  the  circumstances,  be  detnmental  to  it»  or 
t3iat  the  value  of  the  rectory-house,  as  a  residence,  would  be  injured.  But  the 
plaintiff  contends,  that,  having  regard  to  tiie  length  of  time  during  which  it  is  ad- 
mitted tiiat  the  land  has  not  been  in  tillage,  it  ought  to  be  presumed  to  be  ancieat 
meadow  or  pasture  land ;  and  that  the  rector  has  no  right  to  alter  the  character  of  the 
land,  or  convert  it  into  tillage ;  and  that  if  he  attempt  to  do  so,  this  Court  has  power 
wid  authority,  and  is  bound  to  prevent  him.  Converaion  of  ancient  meadow  or 
fwfltareland  is  primd facie  waste,  both  in  this  Court  and  in  oourts  of  law  in  wfaach 
cases  of  waste  most  frequentiy  occur ;  and  in  Simmons  v.  Norton(a)  it  was  held  to 
be  primd  facie  waste,  so  that,  in  an  action  of  waste,  the  consequent  amelioration  of 
the  land  could  not  be  ^en  in  evidence  by  way  of  defence.  It  has  been  held  primd 
facie  WBBte,  however ;  and  as  between  lessor  and  lessee,  or  tenant  for  life  and  remainder- 
man, it  is  right  that  conversion  of  ancient  meadow  or  pasture  should  be  con- 
sidered waste,  and  these  are  tiie  cases  in  which  it  is  so  held.  But  even  in  Simmome  ir. 
Norian,  Tindal,  C.  J.,  says^  "  It  is  clearly  established  by  several  authoritiea*  that 
ploughing  meadow  land  is  waste ;  and  one  of  the  reasons  given  is,  that  it  alters  tiie 

evidence  of  title Fbughtng  meadow  land  is  also  esteemed  waste  on  another 

account,  namely,  that  in  ancient  meadow,  years,  perhaps  ages,  must  elapse  before  the 
sod  can  be  restored  to  the  state  in  which  it  was  before  ploughing.  '  The  law,  thera- 
fore,  considers  the  conversion  of  pasture  into  arable  as  primd  fade  injurious  to  the 
landlord,  on  these  two  grounds  at  least.**  And  he  adds,  "  I  do  not  say  that  that 
nftaidk  is  primd  facie  waste  may  not  l)e  altered  iu  its  character,  if,  under  particular  cir- 
cumstances,  it  should  appear  to  have  been  done  for  the  amelioration  of  the  land.'* 
It  cannot  be  doubted,  then,  that  conversion  primd  facie  is  waste,  and  the  qneatioQ 
is,  is  it  so  here  ? 

In  the  case  of  a  tenant  for  life  and  remainderman,  under  a  will  or  aettiement,  or 
of  a  lessee  for  Hfe  or  years,  there  is  a  limited  time,  within  which  such  conversion  can 
be  treated  as  waste,  and  the  utmosrt  injury  that  can  be  done  is,  that  some  valuable  im- 
provements may  probably  be  prevented  during  that  time ;  but  then,  ultimately,  « 
X>eriod  arrives  when  the  restrictions  imposed  are  at  an  end,  and  the  changes  and  im- 
provements may  be  carried  into  effect.  But  if  you  apply  the  same  law  to  a  parsoa, 
the  glebe  could  never  be  ploughed  up  for  the  purpose  of  improving  the  soil,  but  must 
remain  in  the  same  state  of  cultivation  for  all  time ;  the  parson  must  do  nothing  which 
the  law  has  considered  to  be  waste,  and  h!e  is  even  prevented  from  making  an  orchard 
or  garden,  unless  the  land  can  be  shewn  to  have  been  ploughed  up  within  a  limitod 


(a)  7  Bingh.  640,  5  M.  &  P.  645.    In  this  case  custom  of  the  coontry,  for  the  purpoee  cf  i 

ft  in»  held,  first,  that  in  an  action  of  waste  for  ating  the  meadow.    If  snch  natter  be  a  defence  at 

ploughing  ancient  meadow,  the  defendant  cannot,  all,  it  most  be  pleaded.    The  aeoond  point  had  M- 

under  the  general  iasae,  nul  wast,  give  in  evidence  ference  to  catting  timber, 
that  the  ploughing  was  resorted  to,  according  to  the 
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antecedent  period.  No  authoritiies  have  been  cited  on  thifl  question*  and  the  only  case' 
bearing  upon  it  is  Ho9ldn9  ▼.  Feather9t(ni/e,(a)  in  whiek  aa  injunction  to  stay  waste 
was  granted,  not  against  the  rector,  but  against  the  widow  of  the  rector,  at  the  suit  of 
the  patroness,  during  the  vacancy.  Lord  Coke  sap,  (5)  "  A  parson  or  vicar,  for  the 
ben^t  of  the  church,  is,  in  some  cases,  esteemed  in  law  to  have  a  fee-simple  quali* 
fied ;  but  to  do  any  thing  to  the  prejudice  of  his  successor,  in  many  cases  the  law 
adjwlges  him  to  have^  in  effect,  but  an  estate  for  life."  But  yet,  he  is  not  to  be 
considered  as  tenant  for  life,  or  at  will  under  a  settlement ;  and  his  position  is  very 
Afferent,  as  to  the  question  of  whether  ploughing  up  the  ancient  pasture  be  waste* 
Not  being  able  to  find  any  direct  authority  on  the  point,  and  being  of  opinion  that  the 
cases  of  tenant  for  life  and  remainderman  do  not  apply,  and  that  it  is  beneficial 
and  not  injurious  to  the  rectory  to  permit  the  land  to  be  ploughed^  I  dissolve  the 
i  iguDcdon. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Tuesday f  December  3,  1844. 

JoBH  Ckabock,  and  Hxnrzstta  Majiia  (his  wife),  Thomas  Cradock,  and  Mart 
PiFBB  •-•...•••-         PlaintifiB, 

Airn 

KicHOLAS  PiPBR  (since  deceased),  Elizabeth  Pifbr,  an  infhnt,  by  Thomas  Gruiv* 
noK,  her  guiurdian,  William  Pipbr,  and  John  Watsok     •        -     Defendants. 

ABU 

John  Fahkinson  and  Robb&t  Kxtching,  on  behalf  of  themsdves  and  all  other  the 
creditora  by  simple  contract  of  Robbat  Pifbb,  late  of  Pickering,  in  the  county  of 
York»  Esquire,  deceased  .....••        PUuntiffa. 

Avn 

Nicholas  Pipbb  (since  deceased),  Elizabbth  Pipbb,  William  Pipbr,  John  Robbbc 
Pipbr  (since  deceased),  Thomas  Pipbr,  Robbrt  Piper,  John  Cradock  (since 
deceased),  Joseph  Place,  and  Henrietta  Maria  (his  wife),  late  Henrietta. 
Maria  Cradock,  widow,  Thomas  Cra]>ogk,  Maria  Parkinson,  the  wife  of 
Frank  Dennis  Parkinson,  late  Mary  Piper,  Sarah  Pipbr,  John  Pibrson  Linton 
and  Ann  (his  wife),  late  Ann  liper,  Janb  Piper,  Jemima  Piper,  William 
Hbap  (since  deceased),  Elizabeth  Grunoon,  Nicholas  Orundon,  Thomas 
Grundon,  John  Watson,  and  Isabri.  (his  wife).  Mart  Kitchino,  Hbnrt 
Jambs  Lbaslby,  and  Henrietta  Maria  (his  wife),  Robert  Kitchino,  tiia 
younger,  and  John  Kitchino,  Thomas  Mitchblson,  Thomas  Mitchblson 
KsNnAL,  and  William  Grundon  •        •        •        •        •        Defendants. 


John  Parkinson  and  Robbrt  Kitchino,  on  behalf  of  themselves  and  all  other  the 
creditoKB  by  simple  oontract  of  Robbbt  Pipbr,.  Esquiie,  deceased     •        Plaantiffii^ 

AND 

Nicholas  Pipbb Defendant. 

ANn 
JoBN  Pabkinson  and  Robbrt  Kitchino,  on  behalf  of  tiiemselves  and  all  oliier  the 
creditors  by  simple  contract  of  Robert  Piper,  Esquire,  deceased  Plaintiifl8> 

AND 

Jkn  Pipbb  and  Elizabbth  Pipbb  «.«*••         Defendant8.(c)> 

TOto— /ndSywign^— €fc^«iitori    Priority, 

Adiare9  kmi  hnm  mcd>  •»  a  sin^U  emUraei  ertiUor^t  ntii^  m  wUch  eerUdn  judffwuHi  creditors  wert 
d^emdmtSf  Urteiimff  •  mqU  qfUtieior't  uMm^  with  ike  igfprobaihm,  qftke  Matter.    Am  ewtaiM 

S  Br.  C.  C.  55t.  (e)  Reported  by  6bo.  Goldsmith,  Es  q.,  Bsr- 

Gk  litL  esc  rister^-lMT. 


s 
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Hifiate  in  ff.,  beinff  lot  4  m  the  printed  pariieuktrt,  ioa»  $old^  and  thepwehaser  raited  oh}eetion9 
to  the  title  from  there  having  been  certain  incumbrancea  in  the  thape  qf  umatitfied  judgmenta 
againtt  the  testator* t  heir-at-lawt  vpon  whom  the  estate  comprised  in  lot  4  had  descended  /rom  his 
brother,  a  devisee  under  the  will  qfthe  testator : — Held,  that  the  judgment  creditors  qf  the  heir^at^ 
law  not  having  been  brfore  the  Court,  it  constituted  a  good  objection  by  the  purchaser, 

fjnHE  testator,  Robert  Piper,  by  his  will  bearing  date  29 th  December.  1829,  having 
1  devised  and  bequeathed  certain  parts  of  his  estates  (as  therein  mentioned),  and 
having  given  and  devised  all  his  undivided  moiety  in  the  messuages,  lands,  and  tithes 
held  by  lease  for  three  lives,  under  the  Dean  of  York,  and  all  other  his  estate  under 
the  same  lease,  to  the  said  Thomas  Mitchelson,  Thomas  Mitchelson  Kendall,  and  John 
Watson,  their  heirs,  executors,  administrators,  and  assigns,  upon  trust,  out  of  the 
rents,  issues,  and  profits  of  the  said  hereditaments  and  premises,  or  by  sale  or  mort- 
gage of  a  competent  part  of  the  same,  or  by  both  such  means,  to  raise  such  sums  of 
money  as  should  be  necessary  for  paying  as  much  of  his  debts,  funeral  and  testamen- 
tary expenses,  as  his  real  estate  therein^ter  devised  for  that  purpose,  and  his  personal 
estate  not  specifically  bequeathed,  might  happen  to  fall  short  in  payment  thereof; 
devised  unto  his  son,  John  Robert,  his  heirs  and  assigns  for  ever,  all  that  his  mes- 
suage, farm,  tithes,  and  lands  in  Hartoft,  in  the  county  of  York,  and  all  other  his 
moor  and  lands  in  Hartoft  aforesaid.  The  testator,  by  a  codicil  bearing  date  29th 
January,  1 830,  appointed  his  nephew,  Willian  Grundon,  to  act  in  conjunction  with  his 
other  trustees  and  executors  named  in  his  will. 

The  testator  died  23rd  September,  1830,  and  his  will  and  codicils  were  proved  by 
his  executors  in  the  Prerogative  Court  of  York,  25th  February,  1831 ;  but  at  the  time 
of  his  decease  he  was  indebted  to  various  persons,  both  by  simple  contract  and  specialty. 
The  executors  filed  their  bill  in  March,  1S31,  against  Nicholas  Piper,  the  heir-at-law 
of  the  testator,  and  John  Robert  Piper  and  the  rest  of  the  testator's  children,  nine  in 
number,  praying  that  the  testator's  will  and  codicils  might  be  established,  and  for  an 
accoimt  of  the  testator's  personal  estate,  and  that  the  rents  of  the  freehold  and  lease- 
hold estates,  devised  to  the  plaintiffs,  might  be  sold,  and  that  his  unsold  personal  estate, 
not  specifically  bequeathed,  and  his  real  estate  devised  to  the  plaintiffs,  in  trust  for  sale, 
might  be  sold,  and  the  proceeds  of  the  sale  applied  in  payment  of  the  testator's  debts« 
and  that  the  deficiency,  if  necessary,  should  be  raised  by  sale  or  mortgage  of  the  lease- 
hold tithes  and  premises,  by  the  will  charged  therewith ;  and,  lastly,  the  personalty 
specifically  bequeathed. 

In  the  suit  of  Parkinson  v.  Pipers  Hilary  Term,  1836,  the  plaintiffs,  John  Parkin- 
son and  Robert  Kitching,  on  behalf  of  themselves  and  the  other  simple  contract  credi- 
tors of  the  testator,  prayed  that  the  impaid  simple  contract  creditors  might  stand  in 
the  place  of  the  specialty  creditors,  for  such  amount  of  the  testator's  personal  estate 
as  had  been  or  should  be  applied  in  payment  of  specialty  debts,  as  against  all  the 
testator's  real  estates,  except  the  leasehold  estate  devised  to  his  trustees. 

John  Robert  Piper,  to  whom  the  Hartoft  estate  was  devised,  died  in  December,  1836, 
intestate  and  without  issue,  leaving  Nicholas  Piper,  his  eldest  brother  and  heir-at-law, 
surviving  him,  upon  whom  the  said  estate  therefore  descended ;  whereupon,  in  Trinity 
Term,  1837,  the  proceedings  were  revived  against  him.  Various  proceedings  had  been 
taken  and  reports  made  in  the  cause,  by  which  it  appeared  that  the  testator's  debts 
exceeded  the  amoimt  of  his  personal  estate  and  the  estates  devised  for  the  payment 
of  his  debts. 

By  a  decree  of  the  SOth  April,  1839,  made  in  the  simple  contract  creditors'  suit 
before  mentioned,  in  which  some  of  the  judgment  creditors  of  Nicholas  Piper  were 
made  defendants,  it  was  among  other  things  ordered,  that  to  the  extent  of 
3,415/.  17s.  2d.  paid  to  specialty  creditors,  the  simple  contract  creditors  were  entitled 
to  stand  in  their  place  as  against  the  real  estates  not  charged  with  the  payment  of 
debts,  and  the  Master  was  to  apportion  them  as  therein  mentioned.  And  to  inquire 
whether  the  proceeds  of  the  real  estates  devised  to  the  testator's  daughters  already 
sold  were  sufficient  for  that  purpose,  and,  if  not,  it  was  ordered  that  sufficient  por- 
tions of  the  estates  devised  to  them  should  be  sold.  And  it  was  ordered,  that  the 
entirety  of  the  estate  at  Hartoft  and  all  other  the  estates  in  the  cause  devised  to  the 
testator's  sons,  including  the  estate  in  Rckering,  devised  to  Nicholas  for  life»  should 
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be  sold,  and  tbe  money  arising  from  the  sale  paid  into  court  to  the  account  therein 
mentioned ;  and  that  Robert  Brown,  the  purchaser  of  part  of  the  estate  sold  by  Wil- 
liam Piper  for  490/.,  should  pay  his  purchase-money  into  court,  to  "  The  account  of 
the  Creditors*  Fund." 

By  an  order  of  14th  February,  1840,  it  was  directed  that  the  last-mentioned  order 
should  be  waived,  by  declaring,  that  to  the  extent  of  5,335/.  17s.  2d.,  the  amount  of 
personalty  paid  to  specialty  creditors,  the  simple  contract  creditors  should  stand  in 
their  place  as  against  the  real  estates  not  charged,  or  not  effectually  charged,  with 
the  payment  of  debts,  instead  of  the  sum  of  3,415/.  17s.  2d.  mentioned  in  the  last 
order,  and  that  the  directions  of  such  order  should  be  carried  into  effect  as  if  the 
5,335/.  17s.  2d.  had  been  substituted  for  the  said  sum  of  3,415/.  17s.  2d. 

The  estate  in  Hartoft  devised  by  the  testator  to  his  son  John  Robert,  and  which, 
upon  the  death  of  John  Robert,  descended  to  Nicholas,  as  above  mentioned,  being 
Lot  4  in  the  printed  particulars,  was,  in  pursuance  of  the  decree  of  the  30th  of  April, 
1839,  put  up  to  sale  in  January,  1841,  and  a  Mr.  George  Ldddell  was  declared  the 
purchaser  thereof ;  but  he  having  afterwards  taken  objections  to  the  title,  it  was  on 
the  28th  of  January,  1843,  referred  to  Master  Dowdeswell  to  inquire  whether  a  good 
title  could  be  made  to  the  premises  comprised  in  Lot  4  of  the  estates  in  question.  And 
it  was  ordered  that  the  said  Master  should  state  the  result  of  his  inquiries,  with  his 
opinion  thereon,  to  the  Court.  * 

The  first  objection  taken  to  the  title  to  the  premises  in  Lot  4  was,  "  That  by  the 
Master's  report  in  the  causes  dated  the  2nd  of  May,  1838,  which  report  was  confirmed 
by  an  order  dated  the  4th  of  July,  1838,  he  found  that  the  following  judgments  were 
incumbrance  son  (among  other  hereditaments)  the  said  messuage,  farm,  tithes,  mooi; 
and  lands,  in  Hartoft,  aforesaid,  devised  by  tiie  testator,  Robert  Piper,  to  his  son,  the 
defendant,  John  Robert  Piper,  upon  whose  decease  under  21  years  of  age,  in  December, 
1836,  the  same  descended  to  the  defendant,  Nicholas  Piper,  as  his  eldest  brother  and 
heir-at-law,  subject  as  to  how  far  the  same  were  binding  as  against  the  creditors  of  the 
testator,  Robert  Piper,  viz.  a  judgment  of  805/.  damages  and  costs  against  the  de- 
fendant, Nicholas  Piper,  at  the  suit  of  the  defendant,  Thomas  Mitchelson,  Thomas 
Mitchelson  Kendall,  John  Watson,  and  William  Ghrundon,  and  registered  at  North- 
allerton, 6th  of  April,  1837,  of  which  576/.  lis.  8d.  had  been  paid,  and  there  remained 
due  215/.  Is.  4d.  Another  judgment  for  500/.  debt,  and  9/.  5s.  damages,  against  the 
said  Nicholas  Piper,  at  the  suit  of  Thomas  Bointon,  and  registered  at  Northallerton, 
15th  of  January,  1835,  and  of  which  said  debt  and  damages  300/.,  or  thereabouts,  was 
then  due  to  the  said  Thomas  Bointon ;  and  another  judgment  registered  at  North- 
allerton,  to  Messrs.  Thomas  and  Charles  Watson,  or  one  of  them,  for  securing  to  them, 
or  one  of  them,  120/.  or  thereabouts,  which  several  judgments  are  still  subsisting  charges 
upon  the  sud  messuage,  farm,  lands,  tithes,  and  hereditaments,  at  Hartoft  aforesaid, 
and  ought  therefore  to  be  satisfied  before  the  said  Greorge  liddell  completes  his  pur- 
chase." 

Under  an  order  of  the  28th  of  January,  1843,  the  Master,  on  June  15th,  1844, 
made  his  report  as  follows.  "  In  pursuance  of  an  order  made  in  these  causes,  bearing 
date  the  28th  day  of  January,  1843,  whereby  it  was  referred  to  me  to  inquire  whether 
a  good  title  could  be  made  to  the  premises  comprised  in  Lot  4  of  the  estates  in  ques- 
tion in  the  three  first  above-mentioned  causes,  and  which  were  sold  to  Mr.  George  Lid« 
dell,  and  I  was  to  state  the  result  of  the  said  inquiries,  with  my  opinion  thereon,  to 
the  Court;  I  have  been  attended  by  the  counsel  and  solicitors  for  all  parties  in- 
terested, and  in  their  presence  I  have  considered  of  the  matters  so  referred  to  me  as 
aforesaid.  And  abstracts  of  the  title  to  the  said  premises  having  been  laid  before  me, 
I  have  perused  the  same,  and  I  am  of  opinion  that  a  good  title  cannot  be  made  to  the 
premises  comprised  in  Lot  4  of  the  estates  in  question  in  the  three  first  above-men- 
tioned causes,  and  which  were  sold  to  Mr.  Greorge  Liddell.— J.  £.  Dowdeswell."  To 
this  report  the  Master  annexed  the  following  minute :— "  By  my  report,  2nd  of  May, 
1838,  which  has  been  confirmed,  I  found  that  the  judgments  in  question  were  incum- 
brances on  the  lands  purchased  by  Mr.  Liddell.  Those  judgments  were  against 
Nicholas  Piper,  and  the  question  arose  whether  they  were  bin<Ung  against  the  creditors 
of  the  testator,  Robert  Piper.    I  am  inefined  to  thizik  that  specialty  creditors  of  Robert 


8M  KEAL  PBOPCBTV  AND  GONVETANCING  CA8E8. 

Tiper  bave  priority  over  tliose  judgment  crediton,  and  if  tiie  judgment  cre^ton  fihall 
attempt  to  make  this  judgment  arcolabie  at  law  against  the  purchaser  under  tbe  decne, 
Chey  would  be  restrained  by  an  injuncticm  from  the  Court  of  Chancery.  I  think,  how* 
ever,  that  the  purchajBer  has  a  right  to  haye  the  lands  exonerated  from  those  judg- 
ments before  be  can  be  compelled  to  complete  tiie  purchase  -;  by  so  doing,  he  would 
incur  die  risk  of  having  an  elegit  sued  out,  and  his  only  relief  would  be  the  filing  a 
bill  for  an  injimction  in  the  Court  of  Chancery.  This  applies  to  tiiose  creditors  hf 
judgment  who  are  not  parties  to  the  suit,  and  who  are  therefore  not  bound  by  the  pro- 
ceedings which  have  taken  place  in  that  suit.  Those  who  are  parties  to  the  suit 
would,  I  think,  be  compelled  to  join  in  the  conveyance."  The  plaintiffs,  John  Par- 
kinson and  Robert  Kitdiing,  excepted  to  this  report,  for  that  l^e  Master  had  in  and  by 
his  said  report  certified  that  he  was  of  opinion  tiiat  a  good  tide  could  not  be  made  to 
the  premises  comprised  in  Lot  4  of  the  estates  in  question,  and  which  were  sold  to 
Mr.  George  liddell,  whereas  be  ought  to  bave  certified  that  a  good  title  could  be 
made  to  the  said  premises. 

James  Parker  and  Sidehottom,  to  support  the  exception.— -We  contend  t^t  tht 
judgments  did  not  affect  the  tatle  in  the  hands  of  a  purchaser — ^for  the  estate  being 
sold  under  the  decree  of  the  Court  for  the  purpose  of  paying  the  debts  of  Robert  Piper, 
tbe  testator,  neitber  Nicholas  Piper  nor  his  judgment  creators  could  take  any  thing 
till  the  creditors  of  Robert  were  fully  satisfied;  Moreover  it  does  not  appear  that  the 
judgment  creditors  were  in  a  position  to  issue  out  execution  against  the  estates  as 
belonging  to  Nicholas.  Under  the  decree  of  April,  1839,  the  estates  are  about  to  be 
sold  to  satisfy  the  demands  of  t^e  testator's  creditors,  and  the  rights  of  NicholaB's 
judgment  creditors  commenced  pendente  lite;  and  even  could  they  raise  a  chum  at  law, 
it  would  be  subject  to  the  specidty  creditors  of  the  testator  Robert.  [The  Vice -Chut- 
CXLLOB. — ^Were  not  the  estates  during  the  whole  of  the  period  tbey  were  in  the  pos- 
session of  Nicholas  subject  to  an  elegit  issued  out  upon  a  judgment  entered  up  against 
him  ?]  Should  that  take  place,  under  those  circumstances  pointed  out  by  your 
Honour,  and  a  judgment  creditor  attempted  to  extend  bis  elegit,  the  Court,  upon  appli- 
cation, would  enjoin  him.  The  Master  has  not  said  that  the  judgment  creditor  of 
Nicholas  has  priority  to  the  specialty  creditor  of  Robert,  but  simply  this,  that  should 
the  former  attempt  to  make  his  judgment  available  in  a  court  of  law,  by  means  of  an 
elegit  against  the  purchaser,  he  would  be  restrained  from  so  doing  by  an  injunction 
issuing  out  of  this  court.  But  we  contend  tbat  a  purchaser  taking  an  estate  sold  under 
a  decree  of  this  Court  is  bound  to  take  an  equitable  title.  (The  Vice-Chanckllob. 
—Do  you  mean  where  there  is  a  mere  legal  estate  outstanding  without  any  claim  upon 
the  equitable  interest,  or  do  you  mean  a  legal  title  with  a  claim  to  the  beneficial  in- 
terest ?]  We  submit  that  as  there  was  a  suit  already  pending  which  bad  for  its  object 
the  administration  of  l3ie  estate  of  Robert  Piper,  the  judgment  creator  of  Nicholas 
Piper  coidd  not  have  sued  out  bis  elegit  without  being  instantly  prevented  from  so 
doing  by  an  injunction  from  the  Court  of  Chancery,  and  the  possibility  of  an  interrup- 
tion in  the  enjoyment  of  the  estate  is  not  such  a  one  as  to  form  an  objection  to  the 
tiUe. 

Bethel  and  Ellis,  for  the  Master's  report,  were  not  called  upon  by  tiie  Court. 

Tbe  Vicb-Chancellor.— I  do  not  see  bow  you  can  possibly  make  a  good  title  to 
the  purchaser  without  having  all  parties  present  who  claim  a  title  to  the  estate  under 
Nicholas.  These  are  his  judgment  creditors,  who  ought  to  be  made  parties  to  the  suit 
—for  does  not  the  mere  fact  that  there  are  judgments  against  Nicholas  give  the  judg- 
ment creditors  a  right  to  issue  an  elegit  ?  They  do  not  appear  upon  the  record,  and 
this  circumstance  I  confess  I  think  is  a  good  objection  to  the  title.  If  they  were  here, 
there  might  be  a  decree  against  them. 

Exception  overruUi.'-^Cosfs  to  bepmd  ovt  of  the  estate. 


3aB 

THE  LORD  CHANCELLOR'S  COURT. 

November  2i,  1842,  and  January  13,  1844, 
hAXfCAemji  r.  BTOB«.(a} 

A  purtkoBeffar  a  vahtabie  eonMideroHtm^  withtrnt  noHet,  agakut  whom  a  dUcovery  tr  nught^  muttf 
ff'ke  amwer  at  all^.anMwerJulfy^tkmi  being  tkM  mttUd  rule  qftMe  Court  in  all  ean$i  nor  ie  thai 
rule  at  aU  impeaehed  by  the  eaee  ^f  Fisher  «.  Adams. 

Where  the  heir^at'law  huge  upjudgmente  wMeh  were  outetamSng  againtt  hie  aneeetere,  hepurehaeew 
mteh  chargee  on  the  hehaff  qf  the  eetate,  and  not  for  hie  own  benefit  ^  eoneequenily  ouch  heir  ia 
hound  to  etate,  m  anmer  to  a  bill  fled  bg  a  erediior  qf  the  aneeetor,for  what  emne  thejudgmenta 
were  jmrehaeed, 

BY  indentiires  of  lease  and  release  dated  Ist  and  2nd  Juraaiy,  1772,  Sir  John 
Powell  Pryce,  deceased,  and  Elizabeth,  his  wife,  conveyed  to  Iliomas  Jaques  and 
Joseph  Hughes  certain  estates,  of  which  Sir  John  P^ce  was  seised  in  fee-simple,  sub* 
ject  to  a  mortgage  for  24,000/.  to  Earl  Temple ;  and  ako  certain  other  estates  of  ^^liclr 
Sir  John  and  his  wife  were  seised,  for  the  term  of  their  lives  and  tile  life  of  tiie  longest 
liver  of  them,  subject  to  a  mortgage  for  1,800/. ;  and  also  certain  other  premises  of 
^irtiich  Sir  John  P.  Pryce  and  his  wife  were  seised  in  fee-simple,  subject  to  a  mortgage 
for  5,500/.  The  last-mentioned  prenuses  had  been  vested  in  Francis  Shryne,  upon 
trust  to  sell,  and  were  previously  sold  by  him  to  John  Bagnall,  for  9,250/.  The  legidity 
of  that  sale,  however,  was  disputed  by  Sir  John  and  Lady  Pryce,  and  was  thai  the  sub*' 
ject  of  a  suit  by  Bagnall,  for  specific  performance,  he  having  taken  an  assignment  of 
the  said  mortgage  thereon  of  5,500/.  The  present  indenture  provided  that  if  the  oon« 
tract  with  Bagcudl  should  be  enforced,  the  purchase-money,  or  sum  of  9,250/.,  or  the 
residue  thereof,  after  discharging  the  mortgage  of  5,500/.,  should  be  held  upon  trust, 
to  improve  the  estate,  and  receive  the  rents  un^  29th  Seplsmber,  1775,  and  thereout 
to  keep  down  the  interest  on  tiie  incumbrances  affecting  the  said  premises  respectively^ 
and  also  on  the  further  sum  of  3,500/.  at  51.  per  cent,  then  expressed  to  be  advanced 
by  Jacques  and  Hughes  to  Sir  John  and  Lady  Pryce ;  and  upon  the  29th  September^ 
1775,  to  sell  the  said  estates,  or  so  much  thereof  as  should  be  necessary  to  raise  money 
sufficient  to  discharge  the  several  incumbrances  affecting  the  same,  and  for  other  pur* 
poses  therein  particularly  mentioned ;  and  to  apply  the  moneys  arising  by  sudi  sale* 
and  any  other  moneys  which  might  happen  to  be  in  their  hands,  inpayment,  first  of  the 
mortgage  of  24,000/. ;  and  then  of  the  mortgage  of  1,800/. ;  and  then  of  the  mortgage 
of  5,500/. ;  and  lastly,  to  retain  in  their  own  hands  the  sum  of  3,500/.  and  interest ;  and 
to  retain  all  and  every  other  sum  of  money,  which  they  or  either  of  them  should,  in 
the  meantime,  before  the  premises  should  be  sold,  and  the  money  be  received 
for  the  same,  lend  or  advance  to  the  said  Sir  J.  P.  Ptyce,  or  to  any  other  person  by  his 
direction,  in  writing,  with  interest  at  5/.  per  cent. ;  and  also  all  moneys  to  be  expended 
by  Jacques  and  Hughes  in  improvements  and  repairs,  wit^  interest,  and  a  salary  of  Is. 
in  the  pound  for  all  moneys  received  for  rent,  and  all  costs  and  charges ;  and  after  pay- 
ment diereof,  to  pay  all  the  debts  and  engagements  of  Sir  John  P.  Pryce  to  such  of 
his  creditors  as  should,  before  the  29th  September,  1775,  agree  to  receive  the  same 
out  of  the  residue  of  iiie  money  arising  by  the  sale,  after  discharging  the  incumbrances 
affecting  the  premises,  and  should  execute  that  deed.  And  then  to  pay  5,000/.  to 
Lady  Pryce,  for  her  separate  us.  And,  as  to  the  ultimate  residue  of  the  moneys  and  of 
the  estates  unsold,  upon  trust,  for  Sir  J.  P.  Pryce  absolutely. 

No  fine  was  ever  levied  by  Sir  J.  P.  Ryce  and  Lady  Pryce,  so  as  to  ^ve  effect  to  this 
deed,  nor  was  it  ever  executed  by  any  of  the  creditors  of  Sir  John.  A  suit  was  instituted 
in  1 772,  by  Earl  Temple,  for  the  sale  of  the  estates  induded  in  his  mortgage  security, 
and  payment  thereout  of  his  morl^gage  debt,  which  was  decreed  in  1774.  The  estates 
were  accordingly  sold,  and  Earl  Temple  having  died,  the  suit  was  revived  by  his  son 
and  executor,  the  Marquis  of  Buckingham,  ^o,  having  bought  the  estates,  paid  into 

(a)  Bepoited  bj  R.  Q.  Welvoko^  Es^.,  Buriater-at-law. 
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Court,  pursuant  to  an  order,  dated  November  17,  1782,  2,82U.  lis.  Id.,  the  residue 
of  the  purchase- moneys,  after  deducting  what  was  due  in  respect  of  the  mortgage,  to 
the  credit  of  the  cause  which  was  instituted.  The  Marquis  of  Buckingham  v.  Pryce, ' 
This  sum  was  still  standing  to  the  credit  of  the  cause,  and  had  increased  by  accumu- 
lations of  dividends  to  upwards  of  20,000/.  Three  per  Cent.  Consols.  Sir  John  P. 
Pryce  and  Lady  Pryce  were  long  since  deceased,  and  this  fund  of  20,000/.  was  now 
claimed  by  the  defendant',  G.  A.  Evors.  as  heir-at-law  of  Sir  J.  P.  Pryce. 

In  February,  1776,  a  memorandum  in  writing  was  signed  by  Sir  John  and  Lady 
Pryce,  whereby  they  acknowledged  a  debt  of  1,500/.  as  due  to  Thomas  Jaques,  wit^ 
interest,  at  5/.  per  cent.,  under  the  deed  of  1772,  and  directed  the  same  to  be  paid  out 
of  the  fund  in  Court,  in  the  suit  of  The  Marquis  of  Buckingham  v.  Pryce,  The  first- 
mentioned  suit,  instituted  by  Bagnall  for  specific  performance,  had  been  dismissed  for 
want  of  prosecution.  After  the  death  of  Sir  J.  P.  Pryce,  but  in  the  lifetime  of  Lady 
Pryce,  John  Bumey,  a  judgment  creditor,  and  John  Morgan,  a  mortgagee  of  Lady 
Pryce,  instituted  a  suit,  under  the  title  of  Bumey  v.  Scott,  against  the  representatives 
of  Bagnall,  then  deceased,  to  carry  into  effect  the  contract  for  sale  to  Bagnall ;  and,  in 
1824,  a  specific  performance  was  decreed;  and  Lady  Pryoe  having  died,  pending  the 
suit,  accounts  of  her  debt  and  estate  were  also  directed.  By  an  order  made  in  Decem- 
ber, 1831,  in  the  cause  of  Bumey  v.  Scott,  the  Master  was  directed  to  ascertain  the 
priorities  of  certain  incumbrances  on  the  assets  of  Lady  Pryce,  mentioned  in  his  report, 
being  the  fund  in  Court  in  the  suit  of  Bumey  v.  Scott.  Amongst  those  incumbrances 
were  the  judgment  debt  due  to  Bumey,  the  mortgage  debt  due  to  Morgan,  the  respec- 
live  amounts  of  which  were  found  by  the  Master's  report,  and  the  sum  of  1,500/.,  with 
large  arrears  of  interest,  allowed  to  J.  Jaques  under  the  deed  of  1772,  by  the  above 
acknowledgment  of  1776,  amounting  to  5,000/.  and  upwards.  In  pursuance  of 
various  orders,  the  fund  in  Court,  in  the  suit  of  Bumey  ▼.  Scott,  and  which  constituted 
the  assets  of  Lady  Pryce,  was  appropriated  to  the  payment  of,  amongst  other  incum- 
brances found  to  be  prior  to  those  of  Bumey  and  Morgan,  the  debt  due  to  the  repre- 
sentatives of  Jacques,  under  the  deed  of  1772,  and  the  acknowledgment  of  1776 ;  the 
residue  was  insufficient  to  pay  what  was  due  to  Morgan,  whose  incumbrance  was  prior 
to  that  of  Bumey's ;  and  also  what  was  due  to  Bumey  in  respect  of  his  judgment 
against  Lady  Pryce. 

Under  these  circumstances,  Henry  Lancaster,  the  plaintiff  in  the  present  suit,  who 
now  represented  Burney's  interest  in  the  judgment  debt,  carried  in  a  claim  before  the 
Master,  under  an  order,  dated  tlie  24th  of  November,  1840,  made  in  the  suit  of 
Buckingham  v.  Pryce,  to  have  the  sum  which  had  been  paid  to  the  representative  of 
Jaques  out  of  the  assets  of  Lady  Pryce,  in  the  suit  of  Bumey  v.  Scott,  recouped  to  her 
estate  out  of  the  fund  remaining  in  court,  in  the  suit  of  Buckingham  v.  Pryce,  it  being 
alleged  that  Jaques's  claim  ought  to  have  been  paid  out  of  Sir  John  Pryce's  assets,  it 
having  been  his  debt.  The  Master  refused  to  entertain  the  claim,  on  the  ground  that 
it  was  a  proper  subject  for  a  distinct  suit ;  and  the  plaintiff  then  filed  the  bill  in  this 
cause  against  G.  A.  Evors,  who  claimed  to  he  entitled,  as  the  heir<at-law  of  Sir  J.  P. 
Pryce,  to  the  fund  in  court,  in  the  suit  of  Buckingham,  v.  Pryce,  and  against  Francis 
Morgan,  who  represented  John  Morgan,  the  mortgagee,  and  John  Jackson  and  John 
Petty  Mersforatt,  the  representatives  of  Lady  Pryce.  Tlie  bill  stated  the  deed  of  1 772» 
and  the  subsequent  transactions  as  above  mentioned,  and  the  proceedings  in  the  suits 
of  Buckingham  v.  Pryce  and  Bumey  v.  Scott ;  and  it  alleged  that  there  was  no  debt  due 
from  Lady  Pryce's  estate,  except  Bumey's  judgment  and  Morgan's  mortgage  debts,  the 
amounts  of  which  respectively  were  found  by  the  Master's  report ;  that  the  sum  of 
5,000/.,  paid  to  Jaques  out  of  Lady  Pryce's  estate,  ought  to  have  been  paid  out  of  Sir 
J.  P.  Pryce's,  and  that  Lady  Pryce's  estate  was  entitled  to  be  reimbursed  that  sum  out 
of  the  20,000/.  standing  to  the  credit  of  the  suit  of  Buckingham  v.  Pryce  ;  and  when 
such  sum  was  reimbursed,  it  was  applicable  to  pay  Morgan's  claim,  and,  subject  to 
that,  what  was  due  to  the  plaintiff  as  Bumey's  representative ;  that  the  plaintiff  applied 
to  the  defendants,  the  executors  of  Lady  Pryce  and  Francis  Morgan,  to  join  him  in 
instituting  this  suit,  but  they  refused ;  that  there  was  no  charge  or  incumbrances 
affecting  the  20,000/.  Consols  in  the  suit  of  Buckingham  v.  Pryce,  except  what 
belonged  to  the  defendant  Evors,  who  had  bought  up  all  incumbrances  affecting  the  i 
and  the  claim  for  the  reimbursement  of  the  sum  paid  to  Jaques's  representative 
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aforesaid.  And  the  bill  prayed  that  an  account  might  be  taken  of  what  was  due  to  the  * 
estate  of  Lady  Pryce  from  the  estate  of  Sir  J.  P.  Pryce,  on  account  of  the  matters  afore- 
said ;  and  that  whatever  might  be  found  due  on  such  account,  or  otherwise,  the  sum  of 
5>000/.  and  interest  might  be  raised  by  a  sale  of  a  sufficient  part  of  the  said  sum  of 
20,000/.  Consols,  in  trust  in  the  cause  of  Buckingham  v.  Pryce ;  and  that  the  said  sum, 
when  so  raised,  might  be  applied,  in  the  first  place,  in  paying  to  the  said  Francis  Mor- 
gan, as  the  legal  personal  representative  of  John  Morgan,  the  sum  by  the  Master's  said 
report  found  due  to  him,  and  then  in  payment,  so  far  as  the  same  would  extend,  of  the 
sum  by  the  Master's  said  report  found  due  to  the  plaintiff,  as  the  legal  personal 
representative  of  John  Bumey ;  and  for  the  payment  of  the  costs  of  this  suit  out  of  the 
said  sum  of  20,000/. ;  and  in  the  meantime,  that  Evors  might  be  restrained  from 
receiving  the  same. 

The  defendant  Evors  demurred  to  the  bill  for  want  of  equity,  and  his  demurrer  was 
overruled.  He  then  put  in  his  answer,  denying  the  plaintiff's  title,  and  refusing  to 
discover  the  sums  he  had  paid  for  purchasing  up  certain  judgment-debts  and  other 
<dkaiges  due  upon  the  estate  of  his  ancestor.  Sir  John  Powell  Pryce.  The  defendant 
insisted  that  he  was  a  purchaser  for  a  valuable  consideration,  without  notice  of  the 
pUintifPs  claim  ;  and  he  submitted  that  he  was  not  bound  to  answer^  and  claimed  the 
same  benefit  as  if  he  had  pleaded  or  demurred.  The  fiind  in  court  amounted  to 
20,972/.  Consols,  which  the  bill  alL^d  to  be  sufficient  to  satisfy  the  plaintiff's  claim, 
after  all  other  charges  upon  it  had  been  satisfied.  The  debt  which  had  been  admitted 
upon  Lady  Pryce's  estate  amounted  to  5,323/.  In  this  suit  the  plaintiff  sought  to  have 
Lady  Pryce's  estate  reimbursed  out  of  the  fund  in  courts  to  whidb  the  defendant  Evors 
was  entitled  as  heir-at-law  of  Sir  John  P.  Pryce. 

Exceptions  were  taken  to  the  answer  £or  insufficiency,  and  the  Master  having  allowed 
those  exceptions,  the  defendant  excepted  to  that  report;  and  upon  argument  the 
exception  to  the  report  was  disallowed  by  the  Master  of  the  Rolls,  £rom  whose  decision 
the  defendant  Evors  appealed. 

Sir  Charles  WethereU,  Roupell,  and  Shibbeare,  for  the  appellant  defendant. — 
The  question  raised  upon  this  exception  is,  whether  the  plaintiff,  upon  the  equity 
stated  in  his  bill,  is  entitled  to  the  discovery  from  the  defendant  which  has  been  with- 
held. Where  the  matter  inquired  after  is  not  material  to  the  issues  raised  by  the 
plaintiff,  he  is  not  entitied  to  discovery.  In  the  present  case  his  tide  is  disputed,  and 
the  discovery  sought  does  not  relate  to  that  title,  but  to  some  subordinate  matter  only  ; 
under  such  circumstances,  all  the  authorities  shew  that  he  cannot  enforce  discovery. 
Tlie  books  of  practice  all  state  that  the  defendant  may  by  answer,  in  such  case,  protect 
liimself  from  discovery,  which  would  be  irrelevant  to  the  material  issues  in  the  cause. 
(Mitford  on  Pleading,  211,  212  ;  Randal  v.  Head,(a)  Hardress,  188,  S.  C.  1  Eq.  Cas. 
Abrid.  35  ;  Jacobs  v.  Goodman,  (b)  2  Cox,  282 ;  Adams  v.  Fisher,  (c)  3  Myl.  &  Cr.  526 ; 

(a>  Randal  t.  Head  (Hu^resSi  188)  wm  a  bill  of  attorney  was  a  contrivance  between  Fisher  and 

for  tithe  of  conies  by  custom,  to  pay  every  tenth  Pinckard,  to  enable  Fisher  to  receive  the  assets 

coney,  or  the  value  of  it.    The  defendant,  by  his  without  being  liable  to  account  to  the  plaintilT,  and 

answer,  denied  the  custom,  and  an  issue  was  directed  that  fraudulent  misrepresentations  on  Fisher's  part 

to  try  it.  accompanied  the  exf  cation  of  the  power  of  attorney ; 

(6)  Jacobs  V.  Goodman  (2  Cox,  282),  where  it  and  that  the  defendants  had  in  their  possession  books 

was  held,  that  a  defendant  need  not  set  forth  an  and  papers  relftting  to  the  matters  mentioned  in  the 

aceount  of  the  transactions  of  a  trade  in  which  the  bill,  and  by  which  the  truth  of  such  matters  would 

plaintiff  pretends  to  be  a  partner,  if  the  answer  appiear. 
eontains  a  clear  denial  of  the  partnership.  The  defendant  Fisher,  by  his  answer,  set  out  a 

(0  Adams  v.  Fisher  (3  MyUie  &  Craig,  526).  power  of  attorney  from  the  plaintiff  to  Pinckard, 

June,  1838.^The  plaintiff,  as  the  personal  repre-  aathorizing  him  to  get  in  testator's  estate,  and  to 

sentative  of  a  testator,  by  his  will,  stated  that  employ  an  attorney  under  him ;   and  stated  that 

Fisher,  one   of  the  defendants,  had  acted  as  his  he,  Fitsher,  hnd  never  been  employed  by  the  plaintiff, 

(the  plaintiff's)  solicitor,  and  had  in  that  character  but  had  been  employed,  as  an  attorney  and  solicitor, 

received  various  sums  of  money  on  accouot  of  the  solely  by  Pinckard,  ncting  under  the  power  of  at- 

teatator's  estate,  for  which  he  had  not  accounted  to  tomey  ;  ami  had,  in  the  course  of  such  employment, 

the  plaintiff;  and  it  was  alleged  that  the  plaintiff  received  various  sums  on  account  of  the  testator's 

had  lately  discovered,  as  the  fact  was,  that  the  de-  estate,  for  which  he  had  duly  accounted  to  Pinckard. 

fendant  Fisher  had  some  time  since  prevailed  upon  He  distinctly  denied  the  charges  of  contrivance  and 

him  (the  defendant)  to  execute  a  power  of  attorney  misrepresentation.     He  admitted  the  possession  of 

to  one  John  Pinckard,  authorizing  him  to  get  in  the  certain  documents  relating  to  the  testator's  estate 

testator's  estate,  and  to  employ  another  attorney  and  affjiirs ;  but  submitted  that  he  was  not  bound 

under  Mm ;  and  the  plaintiff  charged  that  this  power  to  produce  them,  and  that  he  was  not  accountable 
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"Wigram  on  Discovery,  2nd  ed.  46-94;  Rowe  v.  Teed,(d)  15  Ves.  872';  ToySfr  T. 
Milner,(b)  II  Yes.  41;  Bolder  v.  Lord  Huntingfleld,(c)  II  Yes.  288;  Codringtrnt 
y.  Codrinffton,(d)  8  Sim.  519.)  No  discovery  which  relates  to  the  plaintifF's  right,  or 
to  the  final  relief  which  he  seeks,  has  been  withheld.  All  that  the  information  witil* 
held  could  afPect  would  be  the  amount  of  the  fund;  which  is  a  subordinate  issue,  ren- 
dered quite  immaterial  by  the  mode  in  which  the  plaintiff  has  framed  his  pleadings ; 
for  tiie  bill  alleged  that  the  fund  is  sufficient,  after  all  claims  upon  it  are  satisfied. 

Purvis,  Bagfihawe,  and  Malins,  for  the  plaintifiv  contended  that,  upon  the  admittedT 
principles  of  the  Court,  the  plaintiff  was  entitled  to  a  full  discovery  of  the  matters  sought 
by  his  bill.  The  case  of  Fisher  v.  Adams  did  not  touch  the  plaintiff's  claim  to  a  foil 
discovery,  that  case  being  upon  a  motion  for  the  production  of  documents,  and  did  not 
involve  any  question  as  to  the  sufficiency  of  the  answer. 

They  cited  and  referred  to  Peacock  v.  Peacock  (e)  (16  Ves.  49)  ;  Mazzaredo  v.  Mtdt^ 
land  (/)  (3  Maddocks,  QB)  ;  Leonard  v.  Leonard[g)  (1  Ball  &  Beat.  323)  ;  1  Rope* 
on  Husb.  and  Wife,  145,  n.;  Parterichev.  Powlet{K)  (2  Atk.  384)  ;  Shaw  v.  Ching(L 
(11  Ves.  303) ;  v.  HarrisonQc)  (4  Mad.  252)  ;  Thorpe  y.  Macaulay(l)  (5  Mad^ 

ther  defendant  oan,  by  answer,  refiue  the  diaooTCif  > 
insisting  that  he  is  not  boand  to  answer — Qtuere  r 
But,  having  giyen  part  of  the  disoovery,  he  is  com- 
pelled to  answer  as  to  the  rest. 

(d)  Codrinffton  y.  Codringion  (3  Simons,  519)» 
June,  1830. — ^The  original  bill  sought  to  set  aside 
an  appointment  on  the  ground  of  fraud.  The  plain- 
tiff then  amended  his  bill,  and  inquired  as  to  tto 
mode  in  which  the  appointment  was  ezeented  aad 
attested. 

Sir  L.  Shadwdl,  T.C.,  held  that  the  plaintirs 
case  bemg  one  of  legal  validity  and  equitaole  Imm- 
lidity,  the  inquiries  were  inrdcvant,  and  th«refoBi 
need  not  be  answered. 

(e)  Peacock  y;  Peacock  (16  Ves.  49).  Befove 
Lord  Bldon,  C.  November,  1809.^WJi«i«  it  was 
held  that  a  partnership,  without  any  provision  as  to 
its  duration,  might  be  determined  without  previous 
notiee.  In  a  partnership  between  two,  without  any 
stipulations  aft  to  the  proportions,  the  partners  aia 
entitied  in  equal  moieties.  Affidavits  were  admitted 
alter  answer  upon  motion  for  an  ii^unction,  and  re- 
odver  in  the  case  of  partnership  by  analogy  to  vraste. 

(/)  Mazzaredo  y.MaUland  {3  M9d.  66).  Febrv* 
ary,  1818.— The  original  bill  having  been  filed,  and 
answer  put  in,  the  bill  was  amended,  and  stated  a 
new  case,  but  contained  some  of  the  same  interro- 
gatories as  were  used  in  the  original  bill.  Sr  J* 
Leach,  Y.C,  on  exceptions  to  answer  to  tba 
amended  bill,  held,  that  a  new  case  having  been 
made  by  that  bill,  the  interrogatories  must  oe  an- 
swered, though  some  were  the  same  as  the  origSaal 
bilL 

{g)  Leonard  ▼.  LeoMrd  (1  BaU.  &  Beatty,  393). 
June,  1810. — ^This  was  an  answer  to  a  bill,  seeking 
an  account,  and  the  defendant  relied  on  a  deed  of 
compromise,  as  a  bar  to  rendering  sueh  acoounL 
Exceptions  were  taken  to  this  answer  as  insufficient; 
and  Lord  Manners,  L.C.  of  Ireland,  held  that  sack 
defence  was  only  available  by  way  of  pleai  not  by 
way  of  answer. 

(A)  Parteriche  v.  Powlet  (2  Atkyns,  384).— A 
charge  and  matter  by  the  answer  must  be  dis- 
charged by  proof.  It  is  not  only  contrary  to  the 
Statute  of  Frauds,  but  to  the  common  law  before  the 
statute,  to  add  any  thing  to  an  agreement  in  writkig 
by  parol  evidence. 

(t)  Shaw  V.  Clang  (11  Ves.  303).  December, 
1805.  Before  Lord  Eldon,  C— Whether  defendant 
can,  by  answer,  refuse  the  discoverv,  insisting  that 
he  is  not  bound  to  answer— Qtuere/ 

(A)  V.  Barrison  (4  Mad.  «52).    Apil, 

1819.— Before  Sir  J.  Leach,  Y.C— If  defendant 
answers,  he  must  answer  folly. 

(0  Thorpe  Y.Maeaulap  (5  IdmLUB).  November, 


to  the  plaintiff.  It  was  held  by  Lord  Cottenham, 
C,  that  Fisher  could  not  be  compelled  to  produce 
the  documents  mentioned  in  the  schedule  to  his 
anawer,  and  admitted  to  be  in  his  possession.  His 
lordship  said,  «<  It  is  a  mistake  to  say,  that  the 
documents  scheduled  are  part  of  the  answer ;  the 
schedule  itself  is  part  of  the  answer.  *  *  If  the  defen- 
dant sets  them  out  in  the  schedule  to  his  answer, 
the  question  is,  upon  the  whole  record,  whether  the 
plaintiff  has  such  an  interest  in  them  as  entitles  him 
to  call  for  their  production  ?  Here  the  defendant 
has  denied  the  plaintiff's  interest." 

(a)  Rowe  v.  Teed  (15  Yes.  372).  December,  1808. 
•—The  bill  in  this  cause  prayed  an  account  of  the 
produce  of  prizes  captured  by  the  Lord  Nelson  pri- 
vateer; tiie  plaintiff  claiming,  as  part  owner,  to 
be  entitied  to  one-third.  A  plea  having  been  over- 
ruled, one  of  the  defendants  put  in  an  answer,  al- 
leging various  circumstances  as  to  the  titie  to  the 
ship  and  her  earnings;  stating,  that  though  the 
pUdntiff  had  agreed  with  the  former  owner  for  the 
purchase  of  one-third,  no  bill  of  sale  had  been  exe- 
cuted; admitting,  however,  in  another  part  of  the 
answer,  that  the  ship  was  registered  in  the  names 
of  the  plaintiff  and  the  defendants ;  stating,  that 
the  ship  made  several  captures,  between  the  14th  of 
January  and  the  12th  of  June,  1805,  and  after- 
wards ;  some  of  which  were  restored.  That  on  the 
12th  of  June,  the  plaintiff  agreed  to  sell  his  share 
of  the  ship  and  prizes  to  the  defendant  and  another 
person,  in  whose  names  a  new  registry  was  made, 
with  various  allegations  as  to  the  consideration  and 
other  dronmstances  attending  that  transaction,  and 
giving  an  account  as  to  the  prizes  captured  between 
the  14th  of  January  and  the  12th  of  June,  1805, 
insisting  that  he  was  not  bound  to  set  forth  an  ac- 
count as  to  the  period  during  which  the  plaintiff  was 
not  an  owner. 

The  Master  allowed  exceptions  to  the  answer, 
and  in  exception  to  the  report  was  taken  by  the  de- 
fendant. 

The  Lord  Chancellor  held,  that  the  defendant  to 
a  bill  for  specific  performance  of  an  agreement  not 
within  the  Statute  of  Frauds,  may  by  answer, 
admitting  the  agreement,  take  advantage  of  the 
statute. 

(6)  Taylor  v.  MUner  (11  Yes.  41).  Before  the 
Master  of  the  RoUf,  Sir  William  Grant,  for  Lord 
Chancellor  Eldon.  April,  1805.— Defendant,  though 
perhaps  he  might  have  objected  to  answer,  having 
answered,  is  compelled  to  make  a  fall  disclosure,  by 
production  of  letters  mentioned  in  a  schedule  to  the 
answer. 

(c)  Dolder  v.  Lord  Huntingfield  (11  Yes.  283). 
November,  1805,  before  Lord   Eldon,  C— Whe- 
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219) ;  Drewv.  Drew(a)  (2  Vea.  &Bea.  159)  ;  Somervilie  t.  Mackay(b)  (16  Ves.  382) ; 
and  Ovey  v.  Leighton(c)  (2  Simon  &  Stuart,  234). 
Sir  Charles  fretherell  in  reply. 

Judgment. — January  13^  1844. 

The  LORD  CHANCELLOR.— These  are  the  fects  of  the  caae.  Sir  John  Powell  Pryce 
mortgaged  to  the  Marquis  of  Buckingham  certain  estates  which  he  possessed  in  the 
county  of  Montgomery,  for  the  sum  of  24,000/.  A  suit  with  respect  to  that  mortgage 
was  instituted  by  the  Marquis  of  Buckingham  agamst  Sir  J.  P.  FVyce,  and,  in  the  pro- 
gress of  that  suit,  the  Marquis  of  Buckingham  agreed  to  purchase  the  estate,  and  the 
sum  for  which  he  purchased  it  exceeded  the  amount  of  the  debt.  That  excess  amounting 
to  2,800/.,  or  about  that  sum,  was  paid  into  court  in  the  cause  of  Buckingham  v.  Pryce. 
By  the  lapse  of  time  and  by  successive  accumulations,  that  sum  of  2,800/.  now  amounts 
to  upwards  of  20,000/.  Tluree  per  Cent.  Consols,  and  it  is  now  in  court.  Evors,  the 
defendant,  is  the  heir-at-law  of  Sir  J.  P.  Pryce.  Sir  J.  P.  Pryce  was  much  embarrassed 
in  his  circumstances,  and  there  were  many  outstanding  judgments  against  him.  Evors 
has  purchased  up  those  judgments,  and  he  contends  that  he  is  entitled  to  the  benefit  of 
them,  with  respect  to  this  sum  in  court,  the  20,000/.  Consols  to  which  I  have  adverted. 
That  is  the  position  of  Mr.  Evors,  the  defendant.  A  person  of  the  name  of  Jaques 
wa5  a  creditor  of  Sir  J.  P.  Pryce  to  the  amount  of  1,500/.  originally,  but  which  has 
now  increased,  by  the  accumulation  of  interest,  to  the  amount  of  about  5,000r.  For 
that  debt  the  estate  of  the  wife  of  Sir  J.  P.  Pryce  was  security ;  and  tliat  sum  of 
5,000/.,  which  Jaques,  or  the  person  who  represents  Jaques,  endeavoured  to  recover 
against  the  estate  of  Sir  J.  P.  Pryce,  was  ultimately  paid  after  her  death  out  of  the 
produce  of  the  estate  of  Lady  Pryce.  It  is,  therefore,  contended  that  the  estate  of 
Lady  Pryce  is  entitled  to  be  reimbursed  the  amount  so  paid  to  Jaques  out  of  the  estate 
of  Sir  John  Pryce ;  that  Lb,  out  of  this  sum  of  20,000/.,  which  represents  that  estate. 
A  person  of  the  name  of  Bumey  was  the  creditor  of  Lady  Pryce,  originally  by  a  bond, 
for  the  sum  of  about  3,000/. ;  that  bond  debt  was  converted  into  a  judgment  debt, 
and  Bumey  says  that  he  is  entitled  to  stand  in  the  situation  of  Lady  Pryce,  and  to  be 
paid  the  debt  due  from  her  out  of  the  fund  of  Sir  J.  P.  Pryce,  which  has  been  relieved 
by  the  pa]rment  of  his  own  debt  out  of  the  estate  of  Lady  Pryce  ;  and  that  the  plaintiff 
is  entitied  to  have  that  amount,  when  recovered  from  the  estate  of  Sir  J.  P.  Pryce, 
made  available  for  payment  of  his  demand,  there  being  no  other  assets  of  Lady  Pryce 
to  which  he  can  resort  for  that  purpose.  i 

This  b  the  nature  of  the  suit,  and  the  equity  which  is  claimed  by  the  plaintiff.  The 
plaintiff  in  his  bill  alleges  that  these  outstanding  judgments  were  purchased  by  Evors 
for  small  considerations ;  and  he  interrogates  him  as  to  whether  or  not  he  hsa  pur- 
chased these  judgments;  and,  if  he  has  purchased  them,  for  what  consideration. 
Evors,  ia  his  answer,  admits  that  he  has  purchased  these  judgments,  but  he  says  he  is 
a  purchaser  of  them  for  a  valuable  consideration,  without  notice  of  the  Hen  claimed  by 
Lady  Pryce,  or  by  the  persons  who  represent  her,  and  submits  that  he  is  not  bound, 
therefore,  to  answer  as  to  that  part  of  the  interrogatory  which  relates  to  the  sums  he 
has  paid  for  these  judgments.  Upon  this,  an  exception  was  taken  by  the  plaintiff  to 
the  answer,  and  that  exception  was  allowed  by  the  Master.  It  afterwards  went  before 
the  Master  of  the  Rolls,  who  confirmed  the  decision  of  the  Master,  and  it  has  now 
come  by  appeal  to  this  court.  The  question  is,  whether  that  exception  was  properly 
allowed  by  the  Master  ? 

Now  there  is  no  principle  more  clearly  established,  as  I  understand  it,  in  this 
Court  than  this :  that  when  a  party  answers,  he  is  bound  to  answer  fully.     If  he  has 

ino,  befbre  Sir  J.  Leach,  V.C^On  a  biU  for  a  tendon  an  iasw  hj  hit  plea.    At«nnent  ae  to  belief 

diioovery,  and  a  commission  for  the  examination  of  of  transactions  of  other  persons  Is  sufficient, 
witnesses  abroad,  in  aid  of  a  defence  to  an  action         (6)  StmervOU  y.  Maekay  (16  Yes.  382).     Feb* 

for  a  libel;  ademnrrer  was  OTemded,  with  liberty  nuuy,  1810,  before  Lord  Eldon,  C— Defendant, 

to  amend  the  same,  the  plaintlir  being  entitled  to  a  rehiring  a  fidl  disoorerr,  not  by  plea  or  demnrrert 

commission,  thongh  not  to  a  discovery  from  the  de-  bat  by  answer,  is  compelled  to  make  a  fall  answer ; 

fendant.  and,  on  motion,  to  produce  books,  &c. 

(a)  DreioY.  Drevo  (a  Ves.  &  Beames,  169).  July,         (c)  (heyy.  Leighion  (3  Sim.  &  Sto.  934).— De- 

ISIS,  before  Sir  Thomas  Plnmer,  V.  C— It  is  not  fendant  cannot,  by  answer,  protect  hisBself  from 

i|^j<«sary  to  ansirer  to  drcomstances  tending  to  the  answering  fully,  on  ground  of  his  being  a  purchsMr 

pant  o^  which  dcfSendant  rtlin,  and  vpon  whicb  he  for  TsluaUe  consideraUon. 
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a  defence  against  the  equity  set  up  by  the  plaintaff,  and  he  wishes  to  avail  himself  of 
that  defence  without  making  any  discovery  as  to  facts  that  are  alleged  in  the  bill,  he 
must  avail  himself  of  that  defence,  according  to  the  nature  of  the  case,  either  by 
demurrer  or  by  plea.  I  consider  that  as  a  settled  rule.  Formerly,  it  was  considered  a 
doubtful  question ;  and  different  opinions  prevailed  with  respect  to  it ;  but  after  the  strong 
opinions  expressed  by  Lord  Eldon  on  ^1^  point,  particularly  in  tiie  case  of  Rawe  v. 
Teed,  and  the  case  of  SomerviUe  v.  Mackay,  this  question  seems  to  have  been  consi« 
dered  by  the  profession  as  settled ;  and  accordingly,  afterwards,  when  the  question 
came  before  Sir  John  Leach,  in  the  case  of  Mazzaredo  v.  Maitland,  he  stated  distinctly 
that  he  was  present  when  Lord  Eldon  expressed  his  opinion  in  Somerville  v.  Mackay  ; 
that  he  considered  Lord  Eldon  intended  to  lay  down  tiie  rule,  that,  when  a  party  under 
these  circumstances  answered,  he  must  answer  fully,  and  that  that  was  the  rule  to 

which  he  should  always  adhere.     Afterwards,  in  v.  Harrison  (4  Mad,  252). 

which  was  a  case  of  partnership,  where  the  defendant  denied  the  partnership,  and 
therefore  refused  to  set  out  the  accounts,  Sir  John  Leach  stated  that  he  considered 
the  point  as  settled,  that,  if  the  party  answered,  he  was  bound  to  answer  fully ;  that 
if  he  did  not  choose  to  set  out  the  accounts,  he  ought  to  have  pleaded  the  partnership; 
and  he  allowed  the  exception.  I  consider,  therefore,  the  rule  as  setUed,  and  for  this, 
among  other  reasons,  that,  if  a  party  chooses  to  answer,  and  the  defence  which  he  sets 
up  by  the  answer  should.be  decided  against  him,  it  is  of  the  utmost  importance  that  all 
the  consequential  matters,  which  are  material  to  the  cause,  and  materisd  for  the  purpose 
of  the  decree,  should  receive  an  answer.  That  is  one  of  the  grounds,  and  one  of  the 
essential  grounds,  on  which  this  rule  has  been  laid  down. 

It  was  for  some  time  considered  as  an  exception  to  the  rule,  when  the  defence  was  a 
purchase  for  a  valuable  consideration  witiiout  notice ;  but  in  the  case  of  Ovey  v.  Leighton, 
where  that  distinct  point  came  before  Sir  John  Leach,  he  said  that  it  fell  within  the 
same  principle,  and  he  decided  accordingly ;  and  afterwards,  the  present  Vice-Chan- 
cellor  of  England,  in  the  case  of  the  Earl  of  Portarlington  v.  Soulby  (6  Sim.  356), 
confirmed  that  decision,  or  acted  on  the  same  principles  as  Sir  John  Leach  did  in 
Ovey  V.  Leighton, 

I  consider,  therefore,  that  this  is  no  longer  to  be  regarded  as  an  excepted  case,  and 
that  where  aparty  chooses,  by  way  of  defence  in  his  answer,  to  state  that  he  is  a  purchaser 
for  a  valuable  consideration  without  notice,  he  is  bound  to  answer  the  consequential 
matters ;  and  that,  if  he  wishes  to  protect  himself  from  the  necessity  of  answering  those 
consequential  matters,  he  ought  to  avail  himself  of  the  defence  by  plea  or  by  demurrer. 
I  consider  this  question  so  clearly  settied,  that  I  have  come  to  the  conclusion  that  this 
case  would  not  have  come  before  the  Court,  had  it  not  been  for  the  decision  of  Lord 
Cottenham  in  Adams  v.  Fisher,  which  was  so  much  relied  on  at  the  bar,  and  which  has 
been  subject  to  so  much  criticism  ;  but  I  do  not  think,  after  a  careful  review  of  that 
case,  that  it  was  the  intention  of  that  learned  person  to  break  in  upon  the  rule  which  I 
have  stated.  That  case  did  not  come  before  the  Court  upon  an  exception  to  the  answer, 
but  on  a  motion  for  the  production  of  documents,  and  it  was  on  the  ground  of  that 
distinction  that  the  judgment  of  Lord  Cottenham  was  rested ;  and  it  is  only  necessary 
to  advert  to  certain  parts  of  his  judgment  to  shew  that  that  was  the  ground  of  the 
decision  of  Lord  Cottenham,  and  that  he  never  did  intend  to  break  in  on  the  general 
rule.  The  passages  to  which  I  refer  are  these :  the  learned  counsel  said,  "  that  by 
setting  out  a  list  of  the  documents  in  the  schedule,  the  defendant  had  incorporated 
them  in  his  answer ;  and,  unless  he  brought  himself  within  one  of  the  grounds  of  pro- 
tection, such  as  that  the  documents  are  of  a  privileged  character,  he  must  produce 
them."  In  answer  to  that,  the  Lord  Chancellor  said,  *'  What  the  bill  requires  is  not 
the  contents  of  the  documents,  but  a  list  of  the  documents."  Now,  the  Ust  of  the 
documents  had  been  produced  ;  all  that  the  bill  required,  therefore,  was  produced  by 
the  answer ;  and  he  says,  "  You  cannot  except  to  the  answer,  because  the  contents 
are  not  set  out."  They  had  not  required  the  contents  to  be  set  out,  and  therefore 
there  was  no  ground  for  excepting  to  the  answer.  Then  the  learned  counsel  said, 
"  The  defendant  might  be  compelled  to  set  them  out."  The  Lord  Chancellor  said, 
"  You  may  ask  the  defendant  by  your  bill  to  set  out  the  contents,  and  then  he  may 
make  his  defence."  So  that,  if  you  do  not  ask  him  in  the  bill  to  set  out  the  cout«>^t8 
of  the  documents,  you  cfinnpt  t«^k?  any  exception ;  he  is  only  bound  to  set  o»*  the  Ust 
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of  the  documents ;  he  has  done  all,  therefore,  that  the  bill  requires.  Then,  afterwards, 
when  he  comes  to  deliver  his  judgment,  he  says,  "  All  that  the  plaintiff  asks  is,  that 
the  defendant  may  set  forth  a  schedule  of  the  documents.  Can  you  except,  because  he 
has  set  out  the  documents  in  the  schedule,  instead  of  in  the  answer  ?  You  did  not  ask 
in  the  bill  that  the  contents  should  be  set  out.  If  that  had  been  asked,  the  defendant 
must  haye  defended  himself  in  the  regular  way,  and  shewn  that  he  was  not  obliged  to 
comply  with  your  demand  "  (so  that  it  appears  to  me  that  Lord  Cottenham  adopts  the 
general  rule)  ;  "  but  if  the  defendant  sets  them  out  (i.e.  the  list  merely)  in  the  sche- 
dule to  his  answer,  the  question  is  upon  the  whole  record,  whether  the  plaintiff  has 
such  an  interest  in  them  as  entitles  him  to  call  for  their  production.  Here  the 
defendant  has  denied  the  plaintiffs  interest ;  he  has  on  the  record  stated  that  which, 
as  it  stands,  in  my  opinion,  excludes  the  plaintiff  from  instituting  this  suit  against  him. 
I  think  it  plain,  from  these  passages,  that  Lord  Cottenham  considered  that,  as  in  that 
case,  therefore,  there  was  no  exception,  nor  could  there  have  been  any  exception  to  the 
answer,  because  the  answer  was  to  the  full  extent  of  what  was  required  by  the  bill ;  but 
the  party  came  forward  in  a  different  shape,  by  way  of  motion,  not  by  way  of  exception 
to  the  answer,  but  by  way  of  motion  that  documents  might  be  produced.  What  I 
understand  him  to  say  is,  "  You  cannot  exclude  the  discretion  of  the  Court ;  it  is  not 
a  motion  of  course,  that  the  documents  should  be  produced  ;  you  apply  to  the  Court, 
and,  on  that  motion,  the  Court  will  exercise  its  discretion  as  to  whether  or  not  the 
documents  shall  be  produced ;  and  if,  upon  the  whole  record,  the  Court  is  satisfied  that 
it  would  not  be  proper  that  they  should  be  produced,  in  that  case  it  refuses  the 
motion." 

So  that  this  distinction  was  drawn  in  that  case,  and  it  was  upon  that  distinction  that 
the  judgment  rested.  That  distinction  has  been  the  subject  of  criticism  by  persons  of 
deep  learning  and  great  research,  and  it  is  unnecessary  for  me  to  pursue  that  criticism, 
or  to  say  whether  or  not  it  is  weU  founded.  It  is  sufficient  for  me  to  say,  that  that  was 
the  very  distinction  drawn  by  the  learned  judge,  and  that  he  never  intended  to  break  in 
on  the  rule  which  had  been  laid  down  so  long,  and  so  uniformly  acted  upon, — ^that,  when 
a  party  answers,  he  is  bound  to  answer  fully.  I  think,  therefore,  the  reliance  placed 
upon  Adam  v.  Fisher  would  not  justify  me,  whatever  respect  I  may  have  for  the  learned 
person  by  whom  that  decision  was  pronounced,  in  breaking  in  upon  the  rule ;  and, 
upon  this  ground,  if  there  were  no  other,  I  should  be  of  opinion  that  the  exception  was 
properly  allowed. 

But  there  is  also  another  ground,  to  which  I  shall  very  shortly  advert,  which  is  this  : 
— ^The  defendant  is  the  heir-at-law  of  Sir  J.  P.  Pryce ;  he  bought  in  the  incumbrances ; 
purchasing  these  incumbrances,  he  buys  them  for  the  estate,  (a)  and  it  is  wholly  im- 
material, in  that  view  of  the  case,  whether,  at  the  time  when  he  made  the  purchase,  he 
knew  that  there  was  an  outstanding  claim  against  the  estate  or  not.  In  this  view, 
therefore,  it  is  of  the  utmost  importance  to  know  what  he  rj&ally  paid  for  the  incum- 
brances ;  for,  having  purchased  for  the  benefit  of  the  estate,  %e  is  not  entitled  to  more 
than  the  sums  actually  laid  out ;  the  answer,  therefore,  to  this  quesdon,  is  of  the  very 
essence  of  the  suit.  It  appears  to  me,  on  this  groimd  also,  the  exception  should  be 
allowed.  But  I  do  not  rest  the  decision  on  this  ground,  because  I  think  the  other 
question  is  so  material  and  important;  and  it  is  so  essential  to  the  profession 
that  that  rule  should  not  be  broken  in  upon,  and  that  it  should  not  be  supposed  to  have 
been  trenched  upon  by  the  case  of  Adams  v,  Fisher,  that  I  choose  to  decide  it  upon  that 
ground.  I  think,  therefore,  that  the  exception  was  properly  allowed,  and  that  this 
appeal  must  be  refused,  and  with  costs. 

(a)  Set  Brathwaiie  y.  BrathnoaUe  (1  Vern.  334) ;  creditor,  who    bond  Jlde   buys   in  a  puitne  in- 

WUUtttntv.  Springjield  {Wetn.  476),  In  the  last  case  oumbrance,  though  he  did  not  give  the  fall  value 

it  was  held  that  where  there  are  subsequent  in-  for  it;  the  rule  is  laid  down  generally  indeed  by 

oombrancers,  or  creditors  in  the  case,  there  a  man  Lord  Chancellor  Jefferys,  in  the  case  of  WUliamt  t. 

that  brings  in  a  prior  incumbrance  shall  be  allowed  Springfield,  as  weU  with  regard  to  creditor  and 

only  what  he  really  paid,  though  there  is  in  truth  a  creditor,  as  to  trustees,  heir-at-law,  or  executor ; 

much  greater  sum  due ;  and  in  Morret  t.  Paske  but  I  cannot  say  I  remember  any  decree  in  this 

(2  Atkyns,  54),  it  was  said  by  Lord  Hardwicke,  C,  Courts  subsequent  to  that  case,  where  it  has  been 

that  "  an  agent,  trustee,  heir-at-law,  or  executor,  laid  down  as  a  general  rule,  but  it  has  been  much 

purchasing  a  puitne  incumbrance,  as  against  another  narrowed  since,  and  holds  only  with  regard  to  agent, 

^a«umbrancer,  shall  be  paid  no  more  than  what  he  trustee,  heir-at-law,  or  executor." 
gave  for  this  incumbrance  j  otherwise  as  to  a  prior 

o2 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

January  18,  1845. 

GOCKXBILL  V.  PiTCHFOBTH.  (a) 

Will^Conitruetum^**  Share  or  proportion," 

A  leUairUf  ffwe  the  reeidue  qf  herpereonal  eetate  to  trutteei  {who  were  eubeequmtly  t^oinied  exeeu* 
tort),  upon  trust  to  eell  and  to  divide  the  proceeds  among  twelve  persons;  and  she  then  gate  her 
real  estate  to  the  same  trustees,  upon  trusts  for  the  payment  of  annuities  to  three  persons  for  their 
respective  lives,  and  after  the  decease  of  the  survivor  of  the  annuitants,  upon  trust  to  sell  the  real 
estate,  and  to  divide  the  proceeds  between  and  amongst  the  same  twelve  and  three  other  persons, 
or  such  of  them  as  should  be  then  living.  Immediately  after  this  a  clause  was  introduced,  deelar' 
ing  that  the  share  or  proportion  qfoneqfthe  twelve,  who  was  a  married  woman,  should  be  held  m 
trust  for  her  separate  use  for  her  life,  and  after  her  decease  for  her  son.  Then  followed  the  usual 
receipt  clause,  the  clause  for  the  indemnity  of  the  trustees,  and  a  clause  to  enable  the  trustees  to 
leave  the  real  estate,  or  any  part  thereof,  for  twenty-one  years.  It  wa»  held  that  the  clause  as  to  the 
share  or  proportion  of  the  married  woman  related  to  her  interest  in  the  personalty  as  well  as  m 
the  realty, 

ELIZABETH  GROCOCK,  late  of  Finchley,  widow,  by  her  wiU,  dated  the  15th 
of  November,  1824,  after  bequeathing  certain  pecuniary  legacies,  disposed  of 
the  residue  of  her  property  in  the  following  terms : — 

"  And  as  to  all  the  residue  of  my  personal  estate  whatsoever  and  wheresoever,  and 
of  what  nature,  kind,  or  quality  soever  the  same  may  be  or  consist  of,  I  give  and 
bequeath  the  same  unto  the  said  T.  Radford,  C.  Pitchforth,  and  F.  Kerchevall,  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  upon  trust, 
with  all  convenient  speed  to  sell  and  dispose  of  so  much  thereof  as  shall  not  consist 
of  ready-money  or  money  in  the  funds,  for  the  best  price  that  can  be  obtained ;  and 
then,  upon  further  trust,  to  pay,  apply,  and  divide  the  same  unto  and  amongst  the 
several  persons  foMowing;  that  is  to  say,  Truman  Machin,  Hector  Tause,  John 
Machin,  Sabra,  wife  of  Thomas  Cockerill ;  Sarah,  wife  of  John  CockeriQ ;  Elizabeth, 
wife  of  David  Bidmead ;  Maria,  wife  of  Frederick  Kerchevall ;  Jane  Elizabeth  Hanldn- 
son,  Elizabeth  Mary  Wardell,  Caroline,  wife  of  Charles  Pitchforth;  Charlotte  St. 
George,  and  Elizabeth  Eleanor  St.  George,  or  such  of  them  as  may  be  living  at  the 
time  of  my  decease,  in  equal  shares  and  proportions;  and  as  to  my  freehold  mes- 
suages, tenements,  and  premises,  situate  and  being  in  Burr-street,  Wapping,  in  Angel 
and  Sun  Court,  Nightingale-lane,  and  Tower-hill,  and  all  other  my  freehold  estates 
whatsoever  and  wheresoever,  I  give  and  devise  the  same  unto  the  said  T,  RadfordL 
C.  Pitchforth,  and  F.  Kerchevall,  their  heirs  and  assigns,  upon  the  several  trusts,  and 
to  and  for  the  several  uses,  intents,  and  purposes  hereinafter  mentioned ;  that  is  to 
say,  upon  trust,  that  they  my  said  trustees,  and  the  survivor  of  them,  and  lus  heirs, 
shall  and  do  pay  and  apply  out  of  the  rents  and  profits  of  the  said  premiseSi  or  other- 
wise permit  and  suffer  my  brother,  Edward  Machin,  to  have  and  receive  one  annuity 
or  clear  yearly  sum  of  40/.,  during  the  term  of  his  natural  life,  to  be  paid  and  payable 
by  equal  quarterly  payments  at  or  upon  the  four  most  usual  days  or  times  of  pay- 
ment of  rent  in  ^e  year,  the  first  payment  thereof  to  begin  and  be  made  on  sudi  of 
the  said  days  as  shaU  first  happen  next  after  my  decease ;  and,  upon  further  trust,  that 
they  my  said  trustees,  and  the  survivor  of  them,  and  his  heirs,  shall  and  do  pay  and 
apply  out  of  the  rents  and  profits  of  the  said  premises,  or  otherwise  to  permit  and 
suffer  my  sister,  .Eleanor  Anson,  to  have  and  receive  one  annuity  or  clear  yearly  sum 
of  30/.,  during  the  term  of  her  natural  life,  to  be  paid  and  payable  by  equal  quarterly 
pa]rnients  at  or  upon  the  four  most  usual  days  or  times  of  payment  of  rent  in  the 
year,  the  first  payment  to  begin  and  be  made  on  such  of  the  said  days  as  shall  firtt 
happen  next  after  my  decease ;  and,  upon  further  trust,  that  my  said  trustees,  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  shall  and  do  pay  and  apply  out  of 
the  rents  and  profits  of  the  said  premises,  or  otherwise  permit  and  suffer  my  niece, 
Elizabeth  Hankinson,  to  have  and  receive  one  annuity  or  clear  yearly  sum  of  lO/*! 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barrister-at-law. 


OOOKEBILL  V.  PITCHFOBTE.  341 

during  the  term  of  her  natural  life,  to  be  paid  and  payable  by  equal  quarterly  pay- 
ments at  or  upon  the  four  most  usual  days  or  times  of  payment  of  rent  in  the  year, 
the  first  payment  thereof  to  begin  and  be  made  on  such  of  the  said  days  as  shall  first 
happen  next  after  my  decease ;  and  after  payment  of  the  said  several  annuities,  upon 
further  trust,  to  lay  out  and  invest  the  surplus  rents  in  government  securities,  and 
from  time  to  time  to  lay  out  and  invest  the  aooruing  dividends  and  interests  to  be 
received  from  such  investments  as  an  accumukting  fund,  during  the  lives  of  the  said 
several  annuitants  and  the  life  of  the  survivor  of  them ;  and  after  the  decease  of  the 
survivor  of  them  the  said  Edward  Maohin,  Eleanor  Anson,  and  Elizabeth  Hankinson, 
then  upon  trust,  to  sell  and  dispose  of  all  my  said  freehold  messuages  or  tenements, 
hereditaments,  and  premises,  by  public  auction  or  private  contract,  for  the  best  price 
that  can  be  obtained  for  the  same  respectively,  and  to  pay,  apply,  and  divide  the  clear 
produce  of  such  sale  unto  and  amongst  the  following  persons,  or  such  of  them  as  shall 
be  then  living;  that  is  to  say,  Truman  Machin«  Hector  Tanae,  John  Machin,  Sabra, 
wife  of  Thomas  Cockerill ;  Sarah,  wife  of  John  Cockerill ;  Elizabeth,  wife  of  David 
Bidmead ;  Maria  Ann,  wife  of  the  said  Frederick  Kerchevall ;  Jane  Elizabeth  Han- 
kinsouj  Elizabeth  Mary  Wardell;  Caroline,  wife  of  Charles  Pitchforth ;  Charlotte  St. 
(George,  Elizabeth  Eleanor  St.  George,  and  Jonas  Radford,  John  Radford,  and  Eliza- 
beth Radford,  the  children  of  the  said  Thomas  Radford,  in  equal  shares  a$ul  proportions  ; 
provided  always,  that  mb  to  the  share  or  proportion  qf  the  said  Sabra,  the  wife  of  the 
said  Thomas  Cockerill,  it  is  mjf  will  and  mind  that  such  share  or  proportion  shidl  be 
invested  in  the  funds  in  the  names  of  my  said  trustees,  upon  trust,  to  pay  the  dividends 
and  interest  thereof  into  the  hands  of  the  said  Sabra  Cockerill,  during  her  life,  for  her 
own  absolute  use  and  benefit,  and  net  to  be  subject  to  the  control  of  her  present  or 
any  future  husband ;  and  after  her  decease,  then  upon  further  trust,  to  pay,  assign, 
and  transfer  the  funds  in  which  such  share  shall  have  been  invested,  and  all  dividends 
and  interest  accrued  thereon,  unto  Richard  Cockerill,  the  son  of  the  said  Sabra,  for 
his  own  use  and  benefit." 

Then  follow  clauses  to  exempt  purchasers  from  the  obligation  of  seeing  to  the 
application  of  the  purchase-money,  and  to  declare  the  receipts  of  the  trustees  good 
discharges — for  the  indemnity  of  the  trustees— and  to  enable  the  trustees  to  lease  all 
or  any  part  of  the  premises  for  twenty-one  years.  The  testatrix  appointed  the  same 
persons  who  had  been  named  as  trustees  to  be  her  executors.  The  testatrix  died  in 
March,  1826,  and  the  will  was  proved  in  ihe  following  month.  The  trustees  paid  the 
legatees,  and  set  apart  146/.  I4s^  4d.  Consols,  on  account  of  Mrs.  Cockerill's  legacy. 
On  the  31st  of  July,  1841,  Tomlinson,  one  <^.the  defendants  in  this  suit,  purchased 
Richard  Cockerill's  interest  in  this  sum  for  49/.  Upon  Mrs.  Cockerill's  death,  her  hus- 
band instituted  this  suit  against  the  trustees  andTbmlinson,  requiring  the  transfer  of 
the  fund  to  himself,  alleging  that  the  clause  in  the  will  directing  the  share  or  propor- 
tion of  his  wife  to  be  for  her  separate  use,  &c.,  was  applicable  to  her  share  in  the  real 
estate  only.    One  only  of  the  annuitants  mentioned  in  the  will  was  dead. 

Tripp,  for  the  plaintiff. 

Shebbeare,  for  the  trustees. 

Russell  and  Bagshawe,  for  Tomlinson.— The  words  "  share  or  proportion"  here  used 
are  general  words;  the  words  "said"  or  "last  mentioned,"  are  not  prefixed;  it  is 
sim^y  that  Sabra's  "share"  shall  go  in  a  particular  manner,,  and,  the  whole  of  what  she 
takes  is  Sabra's  "share."  The  position  too  of  the  dause.makes it  applicable  to  the 
whole :  after  the  testatrix  has  completed  what  she  intended  to  do  as  to  the  whole  of 
her  property,  she  introduces  this  clause  modifying  Sabra  Cockerill's  interest. '  There  is 
no  difference  between  the  word  "  share"  when  unrestricted,  and  the  words  "  all  her 
share."  The  words  "  shares  and  proportions"  are  in  this  will ,  used  as  well  with 
reference  to  the  personal  estate  as  to  the  real  estafte,  and  therefore  when  used  in  this 
clause,  the  words  are  co-extensive  with  Sabra  Cockerill's  interest. 

JVipp,  ftiireply. — There  is  an  absolute  bequest  in  the  first  instance  to  the  wife  of  the 
plaintiff,  and  iktie  being  a  doubt  as  to  the  construction  of  this  clause,  that  part  which  is 
dear  should  prevail.  Tlie  personalty  is  to  be  dealt  with  immediately,  the  real  estate 
not  so ;  the  shares  of  Mrs.  CockeriU  in  the  two  properties  are  different,  it  being  in  the 
one  a  twelfth,  and  in  the  other  a  fifteenth.    There  being  then  these  differences  with 
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regard  to  the  shares  in  the  two  kiads  of  property,  this  restrictiTe  clause  can  relate  only 
to  the  share  last  mentioned. 

The  Vicb-Chancbllob.^— The  words  upon  which  the  dispute  in  this  case  has  arisen 
are  "  the  share  or  proportion" — not  **  the  said  8hare*'«^-not ''  the  last-mentioned  share." 
Although,  in  effect,  there  are  two  distinct  properties  payable  at  different  times  and  in 
different  proportions,  yet  the  words  are  large  enough  to  include  both  kinds  of  property. 
Without  changing  the  ordinary  intention  of  the  words,  they  are  properly  appHcable  to 
one  or  two  kinds.  If  the  words  can  be  properly  applicable  to  both,  what  is  the  more 
probable  construction  ?  In  the  personalty  her  share  was  immediate ;  but  with  regard 
to  the  realty,  it  was  subject  to  several  contingencies.  It  is  highly  improbable,  l^en, 
tiiat  the  testatrix  would  confine  the  limitation  to  the  more  remote  and  most  contingent 
fund.  I  was  at  first  struck  with  the  expression  "  my  said  trustees  ;"  but  as  she  gives 
also  the  personalty  to  them  "  upon  trust/'  no  weight  can  be  attached  to  the  expression. 
Agun,  I  was  struck  with  the  position  of  the  clause  in  question,  preceding  as  it  did  the 
clause  providing  for  the  receipts  of  the  trustees  being  sufficient  discharges  for  tiie 
purchase-moneys.  However  unnecessary  this  clause  is  as  to  the  personalty,  where  the 
trustees  are  also  executors,  yet  it  must  be  remembered  that  there  is  an  express  trust  for 
the  sale  of  the  personalty  as  well  as  of  the  realty.  Considering,  too,  the  nature  of  the 
other  clauses  which  are  introduced,  I  think  tiiat  no  reliance  can  be  placed  on  the 
respective  positions  of  these  clauses.  I  am  of  opinion,  then,  that  the  grammatical  con- 
struction ought  to  prevail.  Of  course,  in  such  a  case,  the  plaintiff  cannot  pay  costs, 
but  the  costs  of  the  defendants  ought  to  come  out  of  the  general  estate,  as  the  testatrix 
herself  created  this  difficulty,  and  if  there  is  no  general  estate,  they  must  come  oisit  of 
the  fund. 
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Thursday,  February  13,  1846. 
Edmond  Bbown  v.  —  Cole,  (a) 

Mortgage^Under  what  eireumittmeet  the  Court  wUl  r^fiue  a  mortgagor  to  redeem  before  the  dag 
mentioned  in  the  mortgage'deed,  i^^on  payment  of  principal  and  interest  up  to  the  dig  qfreden^ 
tion. 

The  plaintiff  B,  dendted  to  the  drfendant  C.  certain  leasehold  property,  to  secure  him  the  repayment 

.  qflfWiOLySubfeetto  the  following  proviao for  redemption,  tnz,  that  "  ifB,,  hishein,  executore,  or 
adminietratora,  should  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  C, ,  his  executors,  adminiS' 
trators,  or  assigns,  the  said  principal  sum  of  1,0001,  on  the  1st  day  qf April,  1845,  and  also  interest 
thereon  in  the  meantime  without  any  deduction  or  abatement  whatever,  together  with  all  costs  and 
expenses  which  the  said  C,  his  executors,  administralors,  or  assigns,  might  have  incurred  on  account 
of  the  thereby  demised  premises,  or  in  carrying  the  therein-mentioned  trusts  into  effect,  then  and 
immediately  qfter  such  payment  the  said  C,  his  executors,  administrators,  or  assigns,  would,  at  the 
request,  costs,  and  charges  of  the  person  making,  such  payment,  assign  and  assure  the  said  premises 
thereby  demised  unto  the  person  making  the  same,"  8fc. 

B.  being  desirous  of  paying  off  the  mortgage-money  with  interest  before  the  time  mentioned  in  the 
mortgage-deed  for  redemption,  viz.  the  1st  qf  April,  1845,  applied  to  C,  for  that  purpose,  offering 
to  pay,  in  addition  to  the  principal  sum  and  interest  vp  to  the  \st  qf  April,  1845,  all  costs, 
chargee,  and  expenses  which  might  be  incurred  in  so  doing,  and  a  draft  release  was  accordingly 
submitted  to  C.for  that  purpose.     This  C,  rrfused  to  comply  with. 

Held,  upon  a  demurrer,  that  B,,  the  mortgagor,  could  not  compel  C.  to  receive  his  money  and  interest 
in  advance  before  the  time  mentioned  in  the  mortgage-deed, 

THE  Bill  stated  that  the  plaintiff  being  possessed  of  certain  leasehold  dwelling-houses 
and  pieces  of  land  situate  in  the  parish  of  Lambeth,  in  the  county  of  Surrey, 
and  having  occasion  for  a  sum  of  money,  applied  to  the  defendant,  Edmund  Cole,  to 
lend  him  the  same,  whereupon,  by  a  certain  indenture  of  assignment,  by  way  of  mort- 
gage, bearing  date  the  1st  of  April,  1844,  and  made  between  W.  West,  therein  de- 

(a)  Reported  by  G.QoLDSifiTH,  Esq.,  Barrister-aMaw. 
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scribed,  of  the  first  part ;  the  plaintiff,  of  the  second  part ;  and  the  defendants,  of  the 
third  part ;  reciting  a  certain  indenture  of  mortgage,  16th  March,  1844,  for  securing 
to  the  said  Wm.  West  the  sum  of  1,200/.,  and  fimher  reciting  that  the  plaintiff,  having 
occasion  for  the  sum  of  1,000/.,  had  applied  to  the  said  defendant  to  lend  him  the  same, 
and  that  it  was  intended  that  the  said  sum  of  1,000/.  should  be  paid  to  the  said 
W.  West  in  part  discharge  of  the  said  mortgage  of  1,200/.,  he  the  said  plaintiff,  by 
the  direction  of  the  said  W.  West,  as  therein  mentioned,  demised,  and  the  said  W.  West 
did  demise  and  confirm  unto  the  said  defendant,  his  executors,  administrators,  and 
assigns,  all  that  piece  or  parcel  of  ground  and  messuages  therein  described,  and  all  the 
appurtenances,  together  with  the  use  and  enjoyment  in  common  with  the  said  Wm. 
West,  his  executors,  administrators,  and  assigns,  and  the  ground  landlord  for  the  time 
being,  to  hold  unto  the  said  defendant,  his  executors,  administrators,  and  assigns,  from 
the  iiy  of  the  date  thereof,  for  the  residue  of  the  term  of  eighty  years,  wanting  twenty 
days,  by  the  therein  recited  lease  granted,  less  one  day,  subject  to  the  provisions  therein 
contained.  And  it  was  by  the  said  indenture  of  1st  April,  1844,  provided,  that  if  the  said 
Wm.  West  and  plaintiff,  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or 
administrators,  should  and  did  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  de- 
fendant, his  executors,  administrators,  or  assigns,  the  said  principal  sum  of  1,000/.  of 
lawful  British  money,  on  the  1st  day  of  April,  1845,  and  also  interest  thereon  in  the 
meantime,  at  the  rate  of  5  per  cent,  per  annum,  by  equal  quarterly  payments,  on 
the  1st  day  of  July,  the  1st  day  of  October,  the  1st  day  of  January,  and  the  1st  day 
of  April,  without  any  deduction,  together  with  all  costs  and  expenses,  which  the  said 
defendant,  his  executors,  administrators,  or  assigns,  might  have  incurred  on  account  of 
the  thereby  demised  premises,  or  in  carrying  the  therein  aforesaid  trusts  into  effect, 
then  and  immediately  after  such  payment  to  the  said  defendant,  his  executors,  adminis- 
trators, or  assigns,  should,  at  the  request,  costs,  and  charges  of  the  said  person  or 
persons  so  making  such  payment  as  aforesaid,  his  or  their  executors,  administrators,  or 
assigns,  assign  and  assure  the  said  premises  thereby  demised  unto  the  person  or  persons  so 
making  such  payment  as  aforesaid,  his  or  their  executors,  administrators,  or  assigns, 
or  as  he  or  they  should  direct  or  appoint,  subject,  however,  to  such  equity  of 
redemption  as  should,  for  the  time  being,  be  subsisting  therein  under  or  by  virtue  of 
the  said  indenture  of  the  16th  day  of  March,  1844,  and  particularly  to  the  lien,  claim, 
or  demand,  if  any,  of  the  said  Wm.  West,  his  executors,  administrators,  or  assigns,  thereon, 
in  respect  of  the  remainder  of  the  said  mortgage  debt  of  1,200/.,  or  the  interest  thereof, 
or  any  part  thereof  respectively  or  otherwise.  On  or  about  18th  November,  1844,  the 
plaintiff,  having  paid  off  to  Wm.  West  the  whole  of  the  mortgage-money  and  interest, 
the  said  Wm.  West,  by  an  indenture  of  that  date,  released  the  property  from  all  claim 
in  respect  of  the  same.  The  plaintiff  being  desirous  of  granting  a  lease  of  part  of  the 
mortgaged  estate,  applied  to  the  defendant  to  concur  with  him  therein,  which  he  agreed 
to  do  upon  having  250/.,  part  of  the  purchase-money  for  the  said  lease,  paid  to  him  in 
part  discharge  of  his  mortgage  of  1,000/. ;  in  consequence  of  which,  a  lease  was,  on 
the  29th  November  following,  granted  by  the  plaintiff  and  defendant  to  one  James 
Smith,  from  the  29th  September  then  past,  for  the  term  of  78f  years,  wanting  21  days, 
at  a  yearly  rent  therein  mentioned. 

All  interest  in  respect  of  the  sum  of  1,000/.,  so  secured  to  be  paid  to  the  defendant 
as  before  mentioned,  was  duly  paid  by  the  plidntiff  to  the  defendant,  down  to  the  1st 
of  October,  1844,  and  all  interest  in  respect  of  the  sum  of  250/.,  part  of  the  said  prin- 
cipal sum  of  1,000/.,  was  duly  paid  by  the  plaintiff  to  the  defendant  down  to  the  day  of 
pajrment  of  the  said  sum  of  250/.  as  before  mentioned.  The  principal  sum  of  750/. 
only,  with  interest  thereon  from  the  1st  of  October,  1844,  remained  due  from  the 
plaintiff  to  the  defendant  by  virtue  of  the  indenture  of  mortgage  of  the  1st  of  April, 
1844. 

The  plaintiff  being  desirous  of  having  the  estate  and  premises  discharged  from  the 
mortgage  of  1,000/.  and  interest,  proposed  to  the  defendant  to  pay  him  the  principal 
sum  of  750/.  so  remaining  due  to  him,  together  with  interest  thereon,  at  the  rate  of 
5/.  per  cent.,  to  be  computed  from  the  1st  of  October,  1844,  to  the  1st  of  April,  1845, 
being  the  day  mentioned  in  the  proviso  for  redemption  of  the  estate  in  the  indenture  of 
mortgage  contained,  and  a  release  was  accordingly  prepared. 
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The  plaintiff  was  ready,  and  offered  to  the  defendant  to  invest  the  balance  of  the 
mortgage-money  in  the  public  funds,  or  otherwise  to  secure  the  same,  with  a  view  to 
the  full  guarantee  of  the  defendant  against  all  possibility  of  loss,  and  offered  also  to 
deposit  file  sum  of  50/.  with  the  solicitor  of  the  defendant  to  secure  to  him  the  ulti- 
mate payment  of  his  full  demand ;  but  the  defendant  refused  to  accede  to  any  terms  of 
compromise  or  arrangement ;  the  present  suit  was  therefore  instituted. 

The  bill  prayed  for  the  usual  accounts,  and  for  liberty  to  redeem  and  to  have  the 
estate  reassigned  to  the  plaintiff  upon  pa3rment  of  the  principal,  interest,  and  costs. 
It  pra3red  also  for  an  injunction  to  restrain  any  proceeding  at  law  or  in  equity  against 
the  plaintiff  in  respect  of  the  mortgage  security,  and  for  a  receiver.  Authors  cited : 
Coote  onMort.  646  ;  Bl.  2. 

Stuart  and  Miller,  in  support  of  the  demurrer,  contended,  that  the  mortgagor  was 
bound  by  a  contract  to  allow  the  money  to  remain  on  the  security  of  the  property  until 
a  certain  period  mentioned  in  the  mortgage-deed :  this  contract  the  plaintiff  soiight  to 
break ;  that  in  the  bill  the  mortgagor  asks  not  only  that  the  mortgagee  shall  take  his 
money  back  before  the  proper  time,  but  even  that  he  may  pay  the  costs ;  that  the  bill 
prays  not  only  for  a  receiver,  but  that  the  defendant  should  not  take  any  proceedings 
either  at  law  or  in  equity.  The  equity  of  redemption  was  established  because  it  was 
formerly  considered  in  the  light  of  a  penalty,  viz.  an  absolute  forfeiture.  That  the 
contract  for  the  money  being  paid  on  and  not  before  the  1st  of  April,  with  costs,  ought 
to  be  regarded  strictly ;  and  with  regard  to  the  general  question  as  between  the  mort- 
gagor and  mortgagee,  the  bill  could  not  be  sustained,  and  the  demurrer  ought  to  be 
allowed. 

Wakefield  Bnd  Steere,  for  the  plamtiff. — ^I'he  mortgagor  having  borrowed  l,000/.« 
has  continued  to  pay  the  interest  up  to  the  present  time — ^the  mortgagee  in  the  mean- 
while having  consented  to  receive  250/.  of  lus  money.  The  mortgagor  having  finished 
one  or  two  houses,  wishes  to  sell,  and  offers  to  pay  off  the  remainder  of  the  mortgage- 
money,  but  the  mortgagee  says,  "  I  will  not  receive  my  money,  but  will  baulk  your 
sale."  What  difference  can  it  make  whether  the  money  is  paid  now,  with  interest  up 
to  the  1st  of  April,  and  its  being  paid  at  that  time  }  There  is  a  difference  between  a 
bill  to  foreclose,  and  one  to  redeem,  because  in  the  former  you  take  away  a  man's 
rights.  We  are  not  come  too  soon,  and  have  a  right  to  redeem.  The  mortgaged 
estate  is  only  a  pledge  till  the  mortgagor  chooses  to  repay  his  money  and  aU  the 
interest  due,  when  he  has  a  right  to  have  his  property  back  again.  It  is  contended  on 
the  other  side,  that  we  seek  to  break  a  contract,  which  is,  that  the  money  shall  not  be 
repaid  till  a  certain  day ;  now  if  there  be  any  contract,  it  has  been  broken  already  b j 
the  defendant  when  he  received  back  250/.  of  his  money.  Suppose  the  plaintiff  had 
made  his  tender  on  the  31  st  of  March  instead  of  the  1st  of  April,  the  actual  day 
mentbned  in  the  deed,  is  he  to  be  told  that  he  must  wait  till  the  next  day  ?  Now  if 
he  can  come  a  day  before,  why  not  a  week  or  a  month  ?  We  cannot  get  back  the 
estate  at  lawi,  our  only  remedy  is  in  this  court,  which  does  not  look  at  the  penalty,  but 
only  the  principal,  interest,  and  costs. 

The  Vice-Chancxllob.— I  endeavoured  some  time  ago  to  find  out  whether  there 
existed  any  law  to  support  the  usage  in  the  profession  as  between  mortgagor  and 
mortgagee,  but  was  not  able.  It  does  not  appear  that  at  present  this  Court  has  any 
jurisdiction,  because  the  bill  is  silent  with  re^urd  to  the  estate  having  become  forfeited 
at  law ;  and  until  the  mortgagor  comes  to  claim  his  equity  of  redemption  in  conse- 
quence of  such  forfeiture,  I  cannot  interfere,  (a) 

Demurrer  allowed. 

(a)  ItisstmdoQlitfcliftMieasedeoiaMtlielrftlierto  tlieinMlTes,  om  of  them  can  accelerate  the  payMa 

uncertain  but  important  question — ^whether,  after  a  and  redeem  hia  estate  before  the  time  mentkNiedy 

contract  has  been  entered  into  between  a  mortgagor  contrary  to  the  wish  of  the  othtr  sad  in  contfaven- 

and  a  mortgagee,  that  the  mortgage.money  shall  be  tion  of  the  agreement, 
paid  on  a  certain  future  day,  fixed  ^y  the  parties 
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Saturday,  March  8^  1845. 

BiJlKACLB  V.  NlGHTINGALB.  (a) 

XViU^CtmMtruciiMn^Tenantfor  life^Sirici  settlement. 

A  te9tator  hy  hie  will  gave  Me  etiaiee  to  hie  eon  A.  T./br  life;  and  from  and  qfier  hie  decease,  then 
to  the  first  eon  qf  the  eaid  A.  T.  lawfully  issuing;  and,  for  default  of  such  first  issue,  then  to  the 
use  and  behoqfqfthe  eecond,  third,  Sfc,  and  all  and  every  other  son  and  sons,  and  the  heirs  qfhis  or 
their  bodies  lawfully  issuing;  and,  for  default  ofeuch  issue,  the  renuiinder  to  daughtere  qf  hie  son 
A.  T,,  and  the  heirs  of  their  bodies;  and,  in  drfault  qf  issue,  with  remainder  over  to  /.  21,  another 
son  of  the  testator,  in  like  manner. 

Held,  that  the  eldest  eonqfA.T.  took  only  a  life  eetate. 

MR.  JOHN  TAYLOR,  the  testator,  of  Mickleton,  Gloucestershire,  by  his  last  will 
and  testament,  dated  the  27th  of  February,  1794,  devised  his  estates  in  fee- 
simple  as  follows  : — "  I  give,  devise,  and  bequeath  all  that  sum  of  money,  &c.,  to  my 
eon  Albright  Taylor,  for  and  during  the  term  of  his  natural  life,  so  that  he  pays  aU 
my  just  debts  and  funeral  expenses  and  legacies  hereinafter  mentioned,  with  and  out  of 
the  real'and  personal  estate  which  I  do  hereby  charge  with  the  payment  thereof ;  and 
from  and  after  the  decease  of  my  son  Albright  Taylor,  then  to  the  first  son  of  my  son 
Albright  7\iylor  lawfully  issuing ;  and,  for  default  of  such  first  issue,  then  to  the  use 
and  behoof  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other  son  and  sons,  and 
the  heirs  of  his  or  their  bodies  lawfully  issuing,  the  elder  always  to  be  preferred  and 
to  take  before  the  younger  of  such  sons,  and  £e  heirs  of  his  body ;  and,  for  default  of 
such  issue,  then  to  the  use  and  behoof  of  all  and  every  the  daughters  of  tlxe  body  of  my 
son  Albright  Taylor,  and  the  heirs  of  the  body  of  such  daughter  and  daughters ;  and, 
for  default  of  such  issue,  then  I  give,  devise,  and  bequeath  it  to  my  son  John  Taylor, 
during  the  term  of  his  natural  life,  and,  after  his  decease,  to  his  first  son  lawfully 
issuing ;  and,  for  default  of  such  issue,  then  to  the  use  and  behoof  of  the  second,  third, 
fourth,  fifth,  and  all  and  every  other  son  and  sons,  the  heirs  of  his  or  their  bodies  law- 
fully issuing,  the  elder  always  to  be  preferred,  and  to  take  before  the  younger  of  such 
sons,  and  the  heirs  of  his  body ;  and,  for  defistult  of  such  issue,  then  to  the  use  and 
behoof  of  all  and  every  daughter  of  the  body  of  my  son  John  Taylor,  and  the  heirs  of 
the  body  of  such  daughter  and  daughters ;  and,  for  default  of  such  issue,  then  to 
remain  to  the  right  msde  heir  for  ever." 

The  testator,  who  died  in  November,  1 798,  left  his  two  sons,  Albright  Taylor  and  John 
Taylor,  his  only  children  then  surviving.  John  Taylor,  the  son,  died  unmarried,  and 
without  issue,  in  February,  1801.  Albright  Taylor  died  in  August,  1809,  leaving  several 
children.  His  eldest  son,  John  Taylor,  upon  arriving  at  the  age  of  twenty-one  years, 
suffered  a  recovery  of  the  property  which  had  been  so  devised,  and  by  his  will  gave  and 
devised  the  same  to  the  plaintiffs,  upon  trust  for  sale.  After  his  decease  the  property  was 
accordingly  put  up  for  sale,  by  public  auction,  and  bought  by  the  defendant  John 
Nightingale,  who  was  the  highest  bidder.  When,  however,  the  abstract  of  title  was 
delivered,  it  was  objected  by  the  defendant,  among  other  things,  that  when  John 
Taylor  suffered  the  recovery,  he  was  only  a  tenant  for  life  of  the  premises.  The  devisees 
in  trust,  therefore,  filed  their  bill  for  a  specific  performance,  when,  the  title  being 
referred  to  the  Master,  he  reported  that  a  good  title  was  shewn.  The  defendant  took 
exceptions  to  the  Master's  report ;  and  the  main  question  raised  upon  the  argument 
was,  whether,  under  the  will  of  John  Taylor,  the  testator,  in  1794,  John  Taylor,  the 
son  of  Albright  Taylor,  took  an  estate-tail,  or  a  mere  life  interest. 

Bethell  and  Rudall,  in  support  of  the  exception,  contended  that  John  Taylor,  the 
grandson  of  the  testator,  took  only  a  life  estate  in  the  property  so  devised  by  his  will. 

Bagshawe  and  Daniel,  on  the  other  side,  argued  that  it  was  not  the  intention  of  t&d 
testator  to  exclude  all  the  children  of  the  eldest  son  of  Albright  Taylor  any  more  than 

(«)  Reported  Uy  Gi  Goldsmith,  £sq.y  Biunuter-st-lftw. 
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the  children  of  the  other  sons  of  Albright  Taylor,  for  that  it  was  clearly  his  intention* 
by  the  words  "  and,  for  default  of  such  first  issue,"  to  signify  in  default  of  issue  of  the 
first  son ;  so  that  an  estate- tail  ought  to  be  implied  in  the  eldest  son  of  Albright  Taylor, 
as  being  in  perfect  accordance  with  the  testator's  meaning,  who  could  not  have  had  the 
slightest  reason  for  making  any  distinction  among  the  first  and  other  sons  of  Albright 
Taylor.     (Robinson  v.  Robinson,  2  Ves.  225.) 

His  Honour  the  Vice-Chancellor  admitted  that  it  was  probably  a  blunder  on  the 
part  of  the  testator,  who,  doubtless,  intended  to  limit  the  estates  to  the  heirs  of  the 
body  of  Albright  Taylor's  eldest  son ;  but  as  the  testator  had  omitted  to  do  so»  the 
'Court  could  not  supply  that  omission. 

Exceptions  allowed. 


COURT  OF  EXCHEQUER. 

Hilary  Term,   1845. 
Uthwait  v.  Elkins  and  Othebs.  (a) 

An  agreement  Tuning  been  entered  into  between  the  plaintiff  on  the  one  hand,  and  the  d^endanls, 
three  of  whom  were  churchwardens  and  overseers ,  and  the  other  two  surveyors  of  the  highways  qf 
the  parish  of  L,,  for  the  letting  to  those  offieers  of  certain  land  for  the  purposes  qf  parish  gardens 
and  allotments  to  labourers,  and  for  the  use  qfthe  poor,  which  agreement  purported  to  bind  ike 
said  churchwardens,  overseers,  and  surveyors  cfthe  highways,  their  executors,  administrators,  and 
assigns,  and  successors  in  office,  and  under  which  the  Umdhad  been  used  for  the  above  purposes : — 

Held,  that  the  interest  in  the  land  was  not  such  as  the  churchwardens  and  overseers  could  take,  under 
the  59  Geo.  3,  c.  12,  as  a  quasi  corporation,  and  that  they  became  liable  for  rent  in  their  personal 
capacity. 

ACTION  for  use  and  occupation. 
Plea. — ^Never  indebted. 

It  appeared  at  the  trial  before  Williams,  J.,  at  the  kst  Summer  Assizes,  at  Ayles- 
bury, that  the  plaintiff  and  defendants  had  entered  into  the  following  agreements : — 

"  At  a  public  vestry  of  the  parish  of  Great  Linford,  held  the  8th  day  of  February, 
1833,  it  was  agreed,  on  the  part  of  Mr.  Thomas  Kemp  and  Mr.  Benjamin  Pavyer, 
churchwardens ;  and  Mr.  Wm.  Thos.  Tomkins  and  the  said  Mr.  Benjamin  P&vyer, 
overseers  of  the  poor;  and  Mr.£li  Elkins  and  Mr.  Thos.  Lines,  surveyors  of  the 
highways ;  that  they,  the  said  churchwardens,  overseers  of  the  poor,  and  surveyors 
of  the  highways,  their  executors,  administrators,  and  assigns,  and  successors  in  office, 
should  taice  to  rent  of  Henry  Andrews  Uthwait,  Esq.,  his  executors,  administrators, 
and  assigns,  for  the  term  of  twenty-one  years,  from  the  11th  day  of  October,  1832,  a 
grass  field  called  the  Grove,  and  also  a  certain  portion  of  the  Town  Green,  to  be  pro- 
perly fenced  off  and  quicked,  and  hereafter  to  be  called  the  Parish  (rardens,  being 
intended  for  the  use  of  the  poor ;  and  also,  for  such  further  purpose,  a  piece  of  ground 
lying  south  of  the  Wood  House  Cottages,  at  and  after  the  yearly  rent  of  21.  7s.  6d. 
per  acre,  for  the  whole  quantity  which  might  be  so  taken.  These  proportions  of 
ground  are  now  measured,  and  amount  altogether  to  8a.  Ir.  36p.  and  10^  square 
yards ;  the  annual  rent  is,  therefore,  20/.  2s.  8d. ;  and  the  said  churchwardens,  over- 
seers of  the  poor,  and  surveyors  of  the  highways  likewise  agree  for  themselves,  and 
also  for  their  executors,  administrators,  and  assigns,  and  successors  in  office,  to  rent 
of  the  said  H.  A.  Uthwait,  his  heirs,  executors,  administrators,  and  assigns,  a  cottage, 
late  in  the  occupation  of  H.  Goss,  for  the  term  of  eighty-four  years,  from  the  6th  of 
April,  1833,  at  the  annual  rent  of  2s. ;  the  rents  herein  reserved  to  be  paid  by  quar- 
terly instalments,  if  so  demanded ;  and  they  also  agree  to  pay  all  rates,  tithes,  dues 
or  duties,  impositions  and  assessments,  charged  on  the  said  premises,  the  land  tax 
only  excepted,  which  is  agreed  to  be  paid  by  the  said  H.  A.  Uthwait :  and  lastly,  the 
said  churchwardens,  overseers  of  the  poor,  and  surveyors  of  the  highways,  agree  to 

(a)  Reportedby  J.  B.AsPiNALLy  Esq.»  B«rrister-Rt-l«w. 
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sign  the  counterpart  of  a  lease,  drawn  up  in  proper  form,  of  this  demise,  in  case  the 
above  writing  sluill  be  deemed  insufficient  at  any  future  period. 

"  Thos.  Tohkins, 
"  Henry  Andrew  Uthwait. 
"  March  12,  1833."  *'  John  Baglbt  Sharp,  Witness. 

Three  of  the  defendants  were  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Great  Linford,  and  the  other  two  were  surveyors  of  the  highways  of  the  parish,  and 
the  plaintiff  was  the  owner  of  the  land  mentioned  in  the  above  agreement,  which  was 
taken  by  defendants  for  the  purpose  of  allotments  for  the  labouring  .poor.  After  the 
date  of  the  agreement  the  land  had  been  taken  possession  of,  and  used  in  the  manner 
contemplated,  and  the  rent  had  been  paid  several  times  by  the  successive  officers  of 
the  parish.  The  defendants,  who  signed  the  agreements  as  chiurchwardens  and  over- 
seers, had  since  gone  out  of  office.  It  was  contended  at  the  trial,  on  the  part  of  the 
defendants,  that  as  regarded  the  churchwardens  and  overseers,  at  all  events,  the  con- 
tract was  only  binding  upon  them  in  their  official  capacity,  and  as  a  guati  corporation, 
under  the  59  Geo.  3,  c.  12,  s.  17.  The  learned  judge,  however,  thought  that  the 
interest  in  lands  was  not  such  as  they  were  empowered  by  that  statute  to  take  as  a 
guasi  corporation.  The  plaintiff  had  a  verdict,  subject  to  leave  to  move  to  enter  a 
nonsuit. 

Gunning  having  obtained  a  rule  accordingly, 

Byles,  Serjt.,  and  O'Malley  now  shewed  cause.— What  would  have  been  the  effect  of 
this  document  at  common  law  and  independently  of  any  statute  ?  At  common  law  the 
churchwardens  and  overseers  have  no  corporate  capacity.  The  personal  representatives 
of  the  parties  are  mentioned  as  well  as  successors  in  office.  But  the  statute  59  Geo.  3, 
c.  12,  will  be  relied  upon  on  the  other  side.  The  12th  and  17th  sections  are 
those  which  are  relied  on,  but  neither  of  them  applies  to  this  case.  The  purpose 
to  which  the  land  was  to  be  applied  is  not  such' as  was  contemplated  by  the  statute, 
nor  was  it  intended  that  the  parish  officers  shoiild  take  any  joint  estate  with  other 
parties. 

It  was  expressly  held  in  Allason  v.  Stark  (9  A.  &  E.  256),  that  where  lands  were 
only  partially  held  for  parish  purposes,  the  statute  did  not  transfer  any  estate  in  them 
to  the  parish  officera.  The  defendants  are  liable  in  their  personal  capacity,  and  in  that 
only.  [Parke,  B. — ^The  case  of  Alderman  v.  Neate  (4  M.  &  W.  704)  is  in  point.] 
(Fumivall  v.  Coombes,  5  M.  &  G.  736 ;  Attorney-General  v.  Lewin,  8  Sim.  366.) 

Gunning  and  Wells,  contrk,  were  then  called  on  to  support  the  nde. — ^It  was  clearly 
contemplated  by  all  the  parties,  that  the  defendants  were  binding  themselves  in  their 
several  official  capacities  and  not  individually.  There  is  nothing  in  the  statute  to 
prevent  the  churchwardens  and  oveneers,  in  their  character  of  a  quasi  corporation, 
from  holding  property  jointly  with  other  persons.  {Doe  dem.  Jackson  v.  Hiky,  10  B. 
&  G.  885 ;  Re  Paddington  Charities,  8  Sim.  620.) 

Parke,  B.«^-I  think  nothing  can  pass  to  the  parish  officers,  under  the  59  Geo.  3, 
c.  12,  except  property  over  which  they  would  have  entire  control,  and  which  is  held 
solely  for  parochial  purposes.  If  other  persons  are  to  hold  lands  jointly  with  them, 
they  might  be  applied  to  other  objects  besides  the  use  of  the  poor,  which  was  not 
contemplated  by  the  statute.  In  this  case  the  contract  becomes  a  personal  contract 
of  the  defendants,  and  they  are  individually  responsible  for  the  due  payment  of  rent 
during  the  whole  term.    The  rule  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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Tuesday,  April  29. 

KiDD  v.  North,  (a) 

WUl-^Incompl^e  tegtametUary  paper^SubtHtuHmu 
A  testator  by  Ms  wiU  gave  to  his  son  W.  K.  the  sum  of  201.,  to  be  paid  within  one  month  after  his 
decease.  The  testator  then  ga»e  to  such  qf  his  female  servants  who  should  be  in  his  service  ai  the 
time  qfhis  death  5/.  a.piecefor  mourning.  By  a  codicil  he  gave  to  one  B.  JJ.,  in  consideraHtm  ef 
faitf^lsermtude,  the  sum  of  2,0001.,  to  be  paid  to  her  within  six  months  qfter  his  death.  By  an 
incomplete  testamentary  paper  found  among  his  writings  qfter  his  decease,  commencing  in  the  form 
of  a  regular  will,  without  any  date,  but  bearing  internal  evidence  qfits  having  been  penned  subse- 
quent  to  the  testator's  third  and  last  codicil,  he  bequeathed  to  his  son  W.  K.  19  guineas,  to  be  paid 
within  ten  days  qfter  hia  deceoH;  and  unto  B.  B.,  his  present  servant,  if  she  should  be  in  his  ser- 
vice  at  the  time  of  his  decease,  the  sum  qf  500/.,  to  be  paid  at  the  end  qf  three  calendar  months 
next  qfter  his  decease. 
Held,  that  neither  the  19  guineas  nor  the  500/.  were  cumulative,  but  that  the  legacy  qf  19  guineas 
given  to  W.  K.  was  substitutionary  for  the  legacy  of  20/.  given  by  the  former  will,  and  that  the 
legacy  of  5001.  given  to  B.B.  was  substituted  for  the  2,000/.  bequeathed  by  the  first  codicil;  and 
the  legacy  qfbl.  a^piece  given  by  the  will  to  such  female  servants  as  might  be  m  the  testator^e  mt- 
vice  at  the  time  qfhis  death  Iqft  undecided  by  the  Court. 

JOHN  KIDD,  the  testator,  by  his  will,  bearing  date  the  19th  of  July,  1830,  hairmg 
directed  his  just  debts,  &c.  to  be  paid,  gave  to  his  son  William  Kidd  the  sum  of 
20/.,  to  be  paid  to  him  within  one  month  next  aflter  the  testator's  decease.  He  then 
gave  to  his  executors,  James  Lowe  and  William  Simpson,  the  sum  of  500/.,  upon  trust 
to  pay  to  his  said  son  the  sum  of  50/.  every  six  months  until  he  should  have  received 
the  sud  sum  of  500/.,  the  first  payment  to  commence  and  be  made  at  the  end  of  ax 
calendar  months  from  the  testator's  decease.  After  making  several  other  bequests,  the 
testator  proceeds  :  "  I  also  give  and  bequeath  unto  such  female  servants  who  may  be 
in  my  service  at  the  time  of  my  decease  the  sum  of  5/.  a-piece  for  mourning  clothes." 
The  testator  then  devised  and  bequeathed  unto  his  said  executors,  their  heirs,  executors, 
administrators,  and  assigns,  upon  certain  trusts,  after  payment  of  all  his  just  debts, 
funeral  and  testamentary  expenses,  among  which  debts  he  included  a  bond  for  200/.  to 
Bridget  Bibby,  of  Widnes. 

The  testator  made  a  codicil  to  his  will,  bearing  date  the  6th  of  February,  1832, 
whereby,  after  stating  that  he  had  by  his  will  given  and  devised  all  his  real  and  personal 
estate  to  James  Lowe  and  William  Simpson,  upon  trust  to  sell  and  dispose  of  so  much 
thereof  as  was  saleable,  and  to  apply  the  money  arising  therefrom  as  therein  directed,  he 
made  the  following  bequest : — "  Now  I  do  hereby  give  and  bequeath  unto  Bridget  Bibby, 
of  Widnes,  in  the  county  of  Lancaster,  spinster,  in  consideration  of  her  faithM  service 
to  my  late  aunt  Ellen  Patrick  and  myself,  liie  sum  of  2,000/.,  which  I  hereby  direct  the 
executors  named  in  my  will  to  pay  to  her  within  six  months  after  my  decease,  and  to 
and  the  duty  imposed  upon  legacies  out  of  the  residue  of  my  said  estate  and  effects, 
pay  in  every  other  respect  I  do  hereby  confirm  my  said  will."  By  a  second  codicil, 
dated  the  10th  of  November,  1832,  the  testator  revoked  that  part  of  his  will  relating  to 
the  devise  to  William  Simpson,  and  his  appointment  of  executor.  James  Lowe,  the 
other  executor,  having  died  in  the  meanwhile,  the  testator,  by  a  third  codicil,  bearing 
date  the  11th  March,  1834,  gave,  devised,  and  bequeathed  his  real  and  personal  estates 
to  John  North  and  Ambrose  Lace,  their  heirs,  executors,  &c.,  upon  the  same  trusts  and 
for  the  same  intents  and  purposes  as  in  his  said  will  expressed.  The  testator  died  on 
the  4th  of  March,  1835,  and  shortly  after  his  decease  there  was  found  among  his 
papers,  in  his  own  handwriting,  the  commencement  of  an  unfinished  testamentary  paper, 
purporting  to  be  the  last  will  and  testament  of  him,  John  Kidd,  bearing  no  date.  .After 
directing  the  payment  of  all  his  just  debts,  and  particularly  any  he  might  owe  to  his  ser- 
vants who  might  be  living  with  him  at  the  time  of  his  decease,  the  testator  proceeded 
thus  :-«*'  I  give  and  bequeath  unto  my  son  William  Kidd  the  sum  of  19/,  1 9s.,  to  be  paid  to 
(a)  Reported  by  G.  QoLOSMiTHy  Siq.,  B«Ri8ter-at*liiw. 
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him  within  ten  days  after  my  decease.  I  also  give  and  bequeath  unto  Bridget  Bibby,  my 
present  servant,  if  she  shall  be  in  my  service  at  the  time  of  my  decease,  the  sum  of  500/., 
to  be  paid  at  the  end  of  three  calendar  months  next  after  my  decease,  free  and  clear  from 
any  duty/'  The  testator  made  several  other  bequests,  but  did  not  again  refer  to  the 
legacy  of  5/.  to  his  servants,  as  mentioned  in  his  first  will,  but  he  gave,  devised,  and 
bequeathed  all  his  real  and  the  residue  of  his  personal  estate  unto  Ambrose  Lace  and 
William  Baton^  their  heirs,  executors,  administrators,  and  assigns,  upon  the  several 
uses,  trusts,  &c.  thereinafter  declared  concerning  the  same ;  "  that  is  to  say."  The 
writing  broke  off  at  these  words.  This  with  the  former  will  and  codicils  we^e  admitted 
to  probate  in  the  proper  Ecclesiastical  Court.  W.  Kidd  now  filed  his  bill  for  the  due 
administration  of  the  testator's  estate,  whereupon  the  Court  rderred  it  to  the  Master  to 
take  the  usual  accounts.  The  Master  accordingly  reported,  among  other  things,  that 
the  legacy  of  19  guineas  given  to  William  Kidd  by  the  unfinished  testamentary  paper 
was  in  substitution  for  the  legacy  of  20/.  given  to  him  by  the  said  will ;  and  that  the 
sum  of  500/.  given  to  the  said  Bridget  Bibby  by  the  unfinished  testamentary  paper  veas 
in  substitution  for  the  legacy  of  5/.  given  by  ihe  said  will  to  her  as  one  of  the  female 
servants  of  the  said  testator  living  with  him  at  the  time  of  his  decease,  and  for  the 
legacy  of  2,000/.  given  to  her  by  the  codicil  of  the  6th  of  February,  1832. 

Separate  exceptions  were  taken  to  this  report  by  William  Kidd,  the  plaintiff,  and 
Bridget  Bibby,  to  the  effect  that  the  Master  ought  to  have  found  that  the  legacies 
given  by  the  unfinished  testamentary  paper  were  cumulative. 

James  Parker  and  Freeling^  for  both  sets  of  exceptions,  contended,  first,  in  respect  to 
B.  Bibby's  exception,  that  the  legacy  of  5/.  given  by  the  former  will  was  for  a  specific 
purpose,  t.  e.  for  mourning  clothes  as  one  of  his  female  servants  living  with  him  at  his 
decease ;  but  that  the  2,000/.  was  given  for  that  which  amounted  to  a  consideration, 
i.e.  for  fEuthiul  servitude;  that  the  leaning  of  the  Court  is  in  favour  of  cumulative 
legacies,  and  throws  the  burden  of  proof  upon  the  party  denying  the  testator's  intention 
in  that  respect ;  and  that  it  was  impossible  to  predicate  as  to  what  the  testator  would 
have  declared  had  he  completed  the  latter  will,  for  that  so  for  as  he  had  proceeded 
therein,  there  was  nothing  to  shew  that  he  meant  it  as  an  ademption. 

Cases  cited :  Hurst  v.  Beach  (5  Mad.  351) ;  Duke  of  St.  Albans  v.  Beauderk  (2 
Atk.  636) ;  Strong  v.  Ingram  (6  Sim.  197) ;  Smsse  v.  Lord  Lowther  (2  Hare,  424, 
also  7  Jur.  252,  and  on  appeal,  407) ;  Jackson  v.  Jackson  (2  Cox,  35).  Hemming  v* 
Gwrreg  (2  8im.  &  S.  11,  S.  C.  5  Bligh,  N.  S.  479)  was  also  referred  to. 

Stuart  and  Tillotson,  contrit,  said,  that  where  a  testator  is  found  making  a  testa- 
mentary disposition  of  his  property,  not  as  an  addition  to  prior  testamentary  papers, 
but  a  disposition  de  novo,  the  presumption  is  that  the  latter  is  not  intended  as  cumu- 
lative, but  as  substitutionary ;  that  such  was  the  doctrine  laid  down  by  Sir  John  Leach 
in  The  Attomey^Oeneral  v.  Harleg  (4  Madd.  263),  and  that  the  testator  could  not  be 
presumed  to  intend  his  debts  to  be  paid  twice  over,  (Hooley  v.  Hatton^  2  Dick.  491 ; 
Coote  V.  Bond,  2  Bro.  C.  C.  621 ;  Fraser  v.  Byng,  1  Ruse.  &  My.  90.) 

Wakefield  and  Koe,  for  other  interested  parties. 

Parker,  in  reply. — ^We  admit  that,  so  far  as  the  testator  has  afterwards  given  legacies 
analogous  to  those  given  by  his  will,  those  legacies  will  be  considered  as  substitutionary, 
and  not  cumulative ;  but  you  cannot,  as  to  the  rest,  infer,  that  if  the  testator  had  com- 
pleted his  subsequent  will,  he  would  not  have  ^ven  other  gifts  bearing  an  analogy  to 
all  the  previous  bequests. 

His  Honour  the  Vicb-Chamcbllob  was  of  opinion,  as  it  respects  the  legacies  to 
William  Kidd  and  Bridget  Bibby,  the  true  construction  was,  that  the  unfinished  in« 
strument  must  be  taken  as  a  revocation  of  or  substitutionary  for  the  prior  legacies ; 
but  that  he  would  decide  upon  the  gifts  to  the  other  legatees,  since  there  was  nothing 
to  shew  but  that  the  true  meaning  of  the  subsequent  w3l  was,  that,  save  and  except  as 
to  the  legacies  expressed,  the  former  bequests  might  remain  good.  The  Master  had 
also  found  that  the  legacy  of  500/.  given  to  Bridget  Bibby  was  not  intended  in  satis- 
faction of  her  bond  for  200/.  An  exception  had  been  taken  also  to  this,  but  was  after- 
wards abandoned. 

Exceptions  overruled.    Costs  of  all  partial  os  between  solicitor  and  client,  to  be 
paid  by  the  egeeutors. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday  and  Tuesday ^  April  21  and  22^  1845. 

Pb ARSON  V.  The  London  and  Croydon  Railway  Company,  (a) 

lUiolutioM  of  a  public  company  ^  cofutrtteiUm  of --Under  what  ctrcwmttamca,  in  relation  to  retoU" 
tiont,  time  hecomee  the  eeeence  qf  the  contract — Forfeiture  of  election  to  euhecribe  for  new 
ehares  Jy  regietered  proprietor — Demurrer. 

The  proprietors  qfthe  London  and  Croydon  Railway  Company  held  a  special  general  muting,  which 
was  duly  convened  (^according  to  the  provisions  qfan  Act  of  Parliament),  for  the  purpose  praising 
a  further  sum  qf  money.  At  this  meeting,  which  took  place  on  the  2hth  of  July,  1843,  it  was 
resolved  that  such  sum  should  be  raised  by  creating  new  shares  at  20/.  each,  at  the  price  of  10/. 
per  share,  payable  as  therein  mentioned.  The  second  resolution  was  in  the  words  following : 
"  That  every  proprietor  now  registered,  and  also  every  holder  qfany  scrip  receipts  who  shall  have 
delivered  up  the.same  on  or  brfore  the  lOth  qf  August  next,  to  be  duly  registered,  shall  have  the 
option  of  subscribing  for  one  of  such  new  shares,  for  and  in  respect  qf  every  five  shares  which  every 
such  proprietor  may  now,  or  which  every  such  scrip-holder  may,  on  the  said  lOth  of  August,  have 
registered  in  their  names,"  The  fourth  resolution  stated,  that  the  shares  which  should  not  be 
subscribed  for  under  the  option  allowed  by  the  second  condition  should  be  allotted  by  the  directors 
to  those  proprietors  who  might,  on  or  before  the  lOth  day  qf  August,  apply  for  any  shares,  pro 
ratd,  according  as  the  numier  of  shares  so  applied  for  should  exceed  the  number  so  subscribed 
for  under  the  second  condition,  in  which  case  they  should  be  allotted  to  the  applicants  in  proper* 
tion  to  the  shares  respectively  held  by  thenu  Several  other  resolutions  were  also  passed  at  the 
above  meeting. 

At  the  time  of  the  passing  qf  these  resolutions,  Sir  E.  P.  was  a  registered  owner  qf  shares  to  a  great 
extent,  but  was  at  that  time  residing  abroad,  so  that  he  was  not  made  acquainted  with  these  resO' 
lutions  until  the  I2th  of  August;  but  on  that  very  day  he  vnrote  to  the  secretary  qf  the  company 
intimating  his  determination  to  subscribe  for  his  proportionate  number  qf  shares.  In  the  mean- 
time  a  demand  being  made  for  the  shares  which  remained  unsubscribed  for,  they  were,  by  virtue  qf 
the  fourth  resolution,  subscribed  for.  Sir  E.  P.  now  filed  his  bill  againstHhe  company  and  directors 
for  a  transfer  of  his  proportionate  manber  of  new  shares  upon  paying  the  instalments  m  respect 
thereqf.     To  this  bill  the  dtfendants  demurred  for  want  qf  equity. 

Held,  that  upon  the  construction  qf  the  second  and  fourth  resolutions,  the  lOth  of  August  was  the 
limited  period  at  which  the  registered  proprietors  as  well  as  the  holders  qf  scrip  were  bound  to 
elect,  and  that  therrfore  the  demurrer  niuet  be  edlowed. 

THE  bill,  which  was  filed  by  Sir  Edwin  I?f  arson,  knight,  a  registered  shareholder  of 
the  London  and  Croydon  Railway  Company,  against  William  Arthur  Wilkinson, 
Frederick  Roberts,  Benjamin  Baines,  Charles  Sedgfield  Crowley,  John  Laurie,  and 
James  Whiskin,  the  six  directors  of  j^he  company,  stated,  that  by  an  Act  of  Parliament 
passed  in  the  5  Wm.  4,  the  above  company  was  incorporated  by  the  above  name 
and  style ;  and  that  of  all  general  meetings,  and  all  special  meetings,  ten  days' 
public  notice,  at  the  least,  should  be  given,  in  the  manner  thereinafter  determined ; 
also  by  an  Act  passed  in  the  3  &  4  Vict.,  reciting,  among  other  things,  that  it  is  expe- 
dient that  the  said  company  should  be  enabled  to  provide  additional  accommodation  for 
such  purpose,  it  was  enacted,  among  other  things,  that  it  should  be  lawful  for  the  said 
London  and  Croydon  Railway  Company  to  raise  and  contribute,  amongst  themselves, 
or  by  the  admission  of  new  subscribers,  in  addition  to  the  sums  which  they  had  then 
raised,  or  which  they  were  empowered  to  raise,  any  further  sum  of  money,  not  exceed- 
ing the  sum  of  60,000/.,  in  such  shares  and  proportions,  and  upon  such  terms  as  they 
should  think  fit. 

That  by  an  Act  of  Parliament  passed  in  the  6  &  7  Vict.,  it  was,  among  other  things, 
enacted,  that  in  order  to  provide  the  funds  necessary  for  the  execution  of  the  under- 
taking thereby  authorized,  it  should  be  lawful  for  the  said  company  to  raise,  by  creating 
new  shares  in  addition  to  the  sums  which  they  were  authorized  to  raise  by  virtue  of  the 
Acts  relating  to  the  company,  any  further  sums  of  money  not  exceeding  in  the  whole  the 
sum  of  10,000/.  That  no  part  of  the  said  sums  of  60,000/.  and  10,000/.  had  been  raised 
previously  to  the  time  of  the  meeting  hereinafter  mentioned ;  and  the  defendants  being 
at  the  time  directors  of  the  company,  a  special  general  meeting  of  the  proprietors  of 
the  company,  duly  convened  in  the  manner  required  by  the  said  first-mentioned  Act, 
(a)  Reported  by  G.  Goldsmith,  Esq.,  Bvriflter-at-law. 
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was  appointed  to  be  held  at  the  London  Tavern,  on  the  25th  July>  1843,  for  the  pur- 
pose of  empowering  the  said  directors  of  the  company  to  raise  a  sum  not  exceeding 
70,000/.,  for  the  purpose  mentioned  in  the  above  Acts,  t.  e.  of  constructing  the  Brick- 
layers' Arms  extension  Railway  and  Station.  That  at  such  special  general  meeting,  the 
proprietors  present  agreed  to  and  passed  the  following  resolutions : — "  Resolved,  that 
the  directors  be,  and  they  are  hereby  authorized  to  raise  a  further  sum  of  money  not 
exceeding  70,000/.,  by  a  creation  of  new  shares,  at  20/.  each,  at  the  price  of  10/.  per 
share,  payable  in  the  several  sums,  and  at  the  several  times  following ;  that  is  to  say, 
2/.  10s.  per  share  on  or  before  the  25th  of  August,  1843 ;  2/.  10s.  per  share  on  or 
before  the  25th  of  October,  1843  ;  2/.  10s.  per  share  on  or  before  the  25th  of  January, 
1844;  2/.  10s.  per  share  on  or  before  the  25th  of  April,  1844;  and  upon  the  terms 
and  conditions  following,  namely — First,  that  in  case  any  pa3rmeDt  be  not  duly  made 
at  the  time  appointed,  the  sum  or  sums  which  may  have  been  previously  paid  shall  be 
absolutely  forfeited  to  and  for  the  use  and  benefit  of  the  company,  at  the  discretion  of 
the  directors,  ten  days'  notice  being  given  thereof,  signed  by  the  secretary  of  the  said 
company,  inserted  in  any  three  London  papers,  and  in  the  Railway  Times  and  Maga- 
zine. Secondly,  that  every  proprietor  now  registered  in  the  company's  books,  and  sdso 
every  holder  of  scrip  receipts  who  shall  haveddivered  up  the  same  on  or  before  the  10th 
day  of  August  next  to  be  duly  registered,  shall  have  the  option  of  subscribing  for  one 
of  such  new  shares  for  and  in  respect  of  every  five  shares  which  every  such  proprietor 
may  now,  or  which  every  such  scripholder  may  on  the  said  10th  day  of  August,  have 
registered  in  their  respective  names.  Thirdly,  that  any  proprietor  of  shares  may 
nominate,  by  letter,  addressed  to  the  secretary,  any  other  person  to  subscribe  in  his 
stead.  Fourthly,  that  the  shares  which  shall  not  be  subscribed  for  under  the  option 
allowed  by  the  second  condition,  shall  be  allotted  by  the  directors  to  those  proprietors 
who  may,  on  or  before  the  10th  day  of  August,  apply  for  any  such  shares  pro  raid 
according  to  the  number  of  shares  so  applied  for  by  each  proprietor,  unless  tlie  whole 
number  of  shares  so  applied  for  shall  exceed  the  number  so  subscribed  for  under  the 
second  condition,  in  wluch  case  they  shall  be  allotted  to  the  applicants  in  proportion 
to  the  share  respectively  held  by  them.  Fifthly,  that  neither  the  subscriber  nor  holder 
of  scrip  shall,  as  such  subscriber  or  holder,  be  a  proprietor  of  the  London  and  -Croydon 
Railway,  or  be  entitled  to  any  of  the  rights,  pnviis^es,  profits,  or  advantages  which 
belong  or  appertain  to  the  property  of  shares  in  the  said  railway,  until  the  full  sum  of 
10/.  shall  have  been  paid  on  each  share,  and  the  scrip  receipt  be  delivered  up  to  the 
company,  and  registered  as  a  share  in  the  company's  books.  Sixthly,  that  payments 
in  full,  with  allowance  of  interest  at  the  rate  of  4/.  per  cent,  per  annum,  calculated 
upon  each  remaining  instalment  respectively,  may  be  made  at  any  time  on  or  after 
the  4th  day  of  September  next ;  but  such  payments  shall  not  entitle  the  subscriber  to 
any  profits  or  advantages  which  belong  or  appertain  to  the  proprietors  of  shares  in  the 
said  railway  prior  to  l^e  date  of  the  last  payment  on  the  said  subscription."  Tliat 
the  plaintiff  was,  at  the  time  of  the  passing  of  these  resolutions,  a  registered  proprietor 
in  the  books  of  the  said  company  of  400  shares,  and  as  such  registered  proprietor  had 
a  right  to  elect  whether  or  not  he  would  subscribe  for  80  of  the  new  shares  created  by 
the  above  resolutions,  being  in  the  proportion  of  one  for  every  five  of  the  registered 
shares  held  by  him.  That  a  printed  copy  of  these  resolutions  was  sent  to  each  of  the 
proprietors  of  five  shares  and  upwards  in  the  said  company,  and  one  of  such  copies  was 
also  sent  to  the  plaintiff,  addressed  to  him  at  his  own  residence ;  and  the  resolutions 
were  also  advertised  in  several  newspapers,  and  amongst  others  in  a  newspaper  called 
the  Railway  Times,  published  every  Saturday  in  London.  That  the  plaintiff  was, 
at  the  time  of  holding  the  said  meeting,  and  for  a  considerable  time  afterwards,  residing 
in  Naples,  and  was  in  the  habit  of  having  sent  out  to  him,  and  receiving,  through 
the  medium  of  the  Post-office,  a  copy  of  the  Railway  Times  weekly,  and  received  a 
copy  of  that  periodical,  published  in  London  on  the  29th  July,  1843,  and  containing  a 
copy  of  the  resolutions  in  due  course  of  post  by  the  mail,  which  was  despatched  from 
England  on  the  29th  July,  and  which  the  plaintiff  received  at  Naples  on  or  about  the 
12th  of  the  following  month ;  that  immediately  on  his  receiving  the,  same,  he  wrote 
and  sent  to  Mr.  Young,  the  secretary  of  the  said  company,  a  letter  in  the  following 
words: 
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"Naples,  Aug.  12,  1843. 

"  Sir,— I  have  juat  seen,  by  the  newspaper  of  July  29th,  which  arrived  to-day,  that 
a  certain  number  of  new  shares  in  the  London  and  Croydon  Railway  are  to  be  raised 
and  &»^ointed  among  those  of  the  present  proprietors  who  may  be  desirous  of  taking 
them,  1  beg  to  state  that  I  wish  to  take  the  number  which  will  fall  to  my  share  as  a 
holder  of  400,  and  shall  be  obliged  to  you  to  deliver  them  to  my  bankers,  Messrs. 
Drummonds,  Charing  Cross,  whom  I  will  instruct  by  this  day's  post  to  pay  the  calls  as 
they  may  become  due.— I  remain,"  &c. 

In  reply  to  this  letter,  the  secretary,  Mr.  Young,  sent  the  following,  addressed  to  the 
plaintiff: 

"  London  and  Croydon  Railway  Company's  Office,  Sept.  2,  1843. 

"  Sir, — In  reply  to  your  letter  of  the  12th  ult.,  received  this  day,  I  beg  to  inform 
you,  that  in  the  latter  end  of  July  last,  a  circular  was  addressed  to  you  at  Gloucester- 
terrace,  Regent'  s-park,  for  the  purpose  of  ascertaining  whether  you  would  subscribe 
for  new  shares  or  not ;  and  as  you,  with  many  other  proprietors,  returned  no  answer 
thereto  before  the  day  fixed  for  the  appointment,  namely,  the  10th  of  August,  it  was 
presumed  that  you  did  not  wish  for  any  of  the  new  shares,  and  they  were  consequently 
appropriated  in  due  course  to  those  proprietors  who  had  applied  for  them.  I  ertremely 
regret  absence  from  England  should  have  precluded  you  from  the  advantage  of  sub- 
scribing for  the  new  shares,  but  the  time  allowed  for  doing  so  was  fixed  by  the  share- 
holders, and  the  directors  had  no  power  to  extend  it. — I  have  the  honour,"  &c. 

The  bill  stated  several  applications  were  made  by  the  plaintiff's  solicitors  to  the 
directors  of  the  company  for  allotting  to  the  plaintiff  eighty  of  the  new  shares,  to  which 
they  contended  he  was  by  the  resolutions  entitled,  and  their  non-compliance  by 
reason  of  their  inability  so  to  do.  The  bill  then  charged,  among  other  things,  that  by 
the  terms  of  the  resolutions  there  was  no  time  fixed  within  which  the  pluntiff  was 
bound  to  elect  whether  or  not  he  would  subscribe  for  the  new  shares,  to  an  option  of 
subscribing  for  which  the  plaintiff  was  entitled  as  a  registered  proprietor  of  four  hun- 
dred shares  in  the  said  company.  That  the  plaintiff  did  elect  to  take  the  new  shares 
for  which  he  was  entitled  to  subscribe  within  a  reasonable  time,  and  that  the  defendants 
ought  to  have  transferred  the  same  to  plaintiff  immediately  upon  his  application  for 
the  same.  The  bill  further  charged,  that  by  the  terms  of  the  resolutions  the  defendants 
were  bound  to  give  plaintiff  his  option  of  subscribing  for  one  new  share  in  proportion 
for  every  five  shares  of  which  he  was  a  registered  proprietor  in  the  said  company,  on 
the  said  25th  day  of  July,  1843,  and  not  to  appropriate  the  new  shares  for  which  phdn- 
tiff  was  entitled  to  subscribe  until  he  had  declared  whether  he  would  subscribe  for  them 
or  not.  Abk),  that  the  company  or  the  directors  ought  to  be  declared  to  have  been 
trustees  for  plaintiff  of  the  said  eighty  new  shares  for  which  plaintiff  was  entitled  to 
subscribe ;  anii  if  the  said  new  shares  had  been  appropriated  to  other  proprietors  in  the 
said  company,  then  that  the  said  company,  or  the  directors,  ought  to  be  declared  to  have 
been  guilty  of  a  breach  of  trust,  and  ought  to  be  decreed  to  procure  for  plaintiff  eighty 
more  new  shares  in  the  place  of  those  so  appropriated,  and  to  transfer  the  same  ac- 
cordingly. The  bill  then  prayed  that  the  plaintiff  might  be  declared  to  be  entitled  to 
subscribe  for  one  new  share  in  respect  of  every  five  shares  of  which  he  was  a  registered 
proprietor  in  the  books  of  the  company  on  the  25th  of  July,  1843,  and  that  the  de- 
fendants might  be  decreed  to  transfer  to  plaintiff  such  new  shares  as  he  should  be 
entitled  to  subscribe  for  after  the  proportion  aforesaid,  together  with  any  dividends 
which  had  accrued  or  which  should  accrue  and  become  pa3rable  upon  the  same,  upon 
payment  by  plaintiff  of  what  was  due  upon  the  instalments  payable  upon  the  same 
respectively ;  or  that  if  the  said  new  shares  for  which  the  plaintiff  was  entitled  to  sub- 
scribe had  been  appropriated  to  other  proprietors  in  the  company,  then  that  ^  said 
company,  or  the  directors,  might  be  declared  to  have  been  trustees  for  the  plaintiff  of  so 
many  new  shares  as  he  was  entitled  to  subscribe  for,  and  might  be  decreed  to  procure 
and  transfer  to  plaintiff  so  many  new  shares  as  he  was  entitled  to  subscribe  for  in  the 
proportion  aforesaid  in  the  place  of  those  so  appropriated  by  them  to  other  proprietors, 
together  with  any  dividends,  &c.,  and  for  further  relief. 

To  this  bill  the  company  and  directors  filed  a  general  demurrer. 

Stuart  and  Malins,  for  the  demurrer,  contended,  that  although  the  second  resolutioii 
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did  not  absolutely  state  that  the  re^tered  shareholders  should  only  have  tintil  the  ' 
10th  of  August  to  declare  their  option  to  subscribe  for  new  shares,  it  was  nevertheless 
perfectly  obvious,  from  that  and  the  fourth  resolution,  that  the  10th  of  August  was 
fixed  as  the  last  day  for  electing,  both  as  to  the  registered  shareholders  and  the  holders 
of  scrip  who  should  have  delivered  it  up  and  become  registered  shareholders  them- 
selves. That  the  principal  object  of  this  resolution  was  to  place  the  registered  share- 
holders and  the  holders  of  scrip,  provided  the  latter  became  registered  by  the  10th  of 
August,  on  precisely  the  same  footing,  and  therefore  time  was  of  the  essence  of  the 
contract,  lliat  unless  the  10th  of  August  were  to  be  considered  as  the  limit  fixed  for 
electing  to  subscribe,  the  company  would  never  be  certain  but  that  at  any  distant 
period  parties  might  come  forward  and  claim  shares,  and  thus  almost  nullify  the  fourth 
resolution.  That  if  the  plaintiff  were  allowed  to  succeed  in  his  application,  the  doc- 
trine founded  upon  the  laws  of  disability  might  be  urged,  which  would  give  a  party  a 
reasonable  time  after  his  disability  was  removed  to  exercise  his  option,  which  event 
might  probably  not  happen  until  after  a  number  of  years,  the  result  of  which  would  be 
to  prevent  those  companies  from  being  carried  on  at  all,  when  it  is  well  known  that 
speed  is  so  important  in  these  commercial  concerns,  by  reason  of  the  state  of  the 
money  market.  That  the  present  case  ought  rather  to  be  regarded  as  the  non-fulfil- 
ment of  a  condition  precedent  to  a  right  rather  than  a  forfeiture  of  a  right,  and  that 
the  plaintiff  ought,  from  his  acquaintance  with  the  nature  of  these  companies,  to  have 
used  the  precaution  of  appointing  some  proper  person  to  act  as  his  attorney  in  matters 
of  this  description. 

Cases  cited:  Sparks  v.  The  Liverpool  Waterworks  Company  (13  Ves.  428) ;  Pr«i- 
dergast  v.  Turton  (8  Jur.  205). 

James  Parker  and  Pearson,  in  support  of  the  bill,  submitted,  that  the  10th  day  of 
August  had  reference  only  to  the  holders  of  scrip  shares,  and  that  the  second  resolu- 
tion fixed  no  period  within  which  the  registered  shareholders  were  bound  to  exercise 
their  option.  That  the  policy  of  these  companies  consists  in.  this,  namely,  to  convert 
as  soon  as  possible  the  holders  of  scrip  into  regular  holders  of  shares,  and  that  this  was 
the  object  of  the  second  resolution.  That  as  soon  as  these  resolutions  were  passed, 
they  gave  the  plaintiff,  as  registered  owner,  a  right  of  which  it  was  impossible  to 
deprive  him  without  giving  him  due  notice.  That  the  very  condition  shewed  that  time 
was  not  of  the  essence  of  the  contract,  neither  was  payment  of  the  call  the  essence,  for 
that  the  only  effect  of  non-payment  was,  that  ten  days'  notice  was  to  be  given ;  and 
after  that,  if  the  call  was  not  duly  paid  up,  the  party  neglecting  to  do  so  forfeited  his 
shares,  but  still  he  was  entitled  to  notice.  That  the  plaintiff  could  not  be  said  to  have 
delayed  in  manifesting  his  intention  to  become  a  subscriber  for  the  new  shares,  but  did 
all  that  was  necessary  for  him  to  do ;  and  that  the  directors,  upon  the  receipt  of  his 
letter  on  the  2nd  September,  became  trustees  for  him  to  the  amount  of  eighty  shares. 
Lastly,  that  in  the  case  of  Sparks  v.  The  Liverpool  Waterworks  Company,  there  was  a 
clear  forfeiture ;  and  in  the  other  case  cited  by  the  defendants,  delay  was  the  founda- 
tion of  the  judgment.    Neither  of  the  cases,  therefore,  was  applicable. 

The  Vice-Chakcbllob.— I  think  this  is  a  plain  case.  The  transaction,  it  is  true, 
has  not  been  expressed  with  that  degree  of  clearness  it  might  have  been,  respecting 
the  resolutions ;  but  the  question  is  this,  whether,  upon  the  whole,  it  has  not  been 
stated  with  sufficient  clearness  ?  Now  the  terms  of  the  second  resolution  are  so  framed 
as  to  induce  the  conclusion  that  the  10th  of  August  is  not  annexed  to  the  provision 
which  relates  to  the  registered  proprietors,  but  is  made  in  terms  to  apply  to  the  holders 
of  scrip  only ;  and  in  regard  to  them,  the  above  resolution  provides,  that  if  they  con- 
vert their  scrip  receipts  into  registered  shares  on  or  before  the  10th  August,  they  shall 
have  their  right  of  election  to  subscribe  for  the  new  shares ;  in  other  words,  it  places 
the  owners  of  scrip  who  were  willing  to  comply  with  that  condition  upon  an  equality 
with  the  registered  owners.  Now  I  think  it  would  be  rather  whimsical  to  put  such  a 
construction  upon  the  resolution  as  that  contended  for,  viz.  that  the  registered  share- 
holders might  have  any  time  to  exercise  their  option,  but  that  the  scripholders 
becoming  re^stered  should  be  limited  to  the  10th  of  August  to  make  their  election. 
But  whatever  doubt  may  have  been  raised  in  respect  to  fiie  former  resolutions,  it  is 
entirely  cleared  up  by  tibe  fourth  resolution,  for  this  expressly  provides  that  those 
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Ihe  purpose  of  discharging  such  incumbrances  as  they  in  their  discretion  shall  think 
proper ;  but  my  said  children,  or  any  of  them,  bom  or  to  be  bom,  shall  not  sett 
any  part  of  my  said  estates,  whatsoever  or  wheresoever,  in  any  event.  I  give 
to  my  said  dear  wife,  instead  of  household  furniture,  plate,  linen,  and  china,  the 
sum  of  60/.,  to  be  paid  to  her  by  my  said  trustees  and  executors,  or  the  survivor  of 
them,  at  the  expiration  of  three  calendar  months  next  after  she  shall  have  given  to  him, 
her,  or  them*,  for  that  purpose,  a  notice  in  writing;  I  also  give  my  said  dear  wife  four 
silver  table-spoons,  one  dozen  silver  tea-spoons,  one  pair  sUver  sugar-tongs,  one  green 
sofa,  one  family  Bible,  one  large  picture,  one  brass  grate,  one  white  counterpane,  with 
several  other  articles  which  were  her  own.  I  give,  devise,  and  bequeath  unto  and 
equally  amongst  my  said  daughters,  Margaret  Hodson  and  Sarah  Hodson,  and  to  such 
otiier  daughter  and  daughters  I  may  have  by  my  present  wife,  either  at  the  time  of  my 
decease,  or  then  living  in  ventre  de  sa  mh'e,  equally,  share  and  share  alike,  all  my  house- 
hold furniture,  plate,  linen,  and  china,  for  and  during  theu'  natural  lives ;  and  in  case 
any  of  my  said  daughters  shall  die  in  my  lifetime,  without  leaving  lawful  issue,  then  I 
give  the  share  or  shares  of  such  daughter  or  daughters  to  the  survivors  of  them  equally ; 
and  if  any  of  my  said  daughters  shall  die  in  my  lifetime,  leaving  lawful  issue,  then  I  give 
the  share  or  shares  of  such  deceased  daughter  and  daughters  to  such  lawful  issue 
respectively,  such  issue  taking  only  such  share  or  shares  as  his  or  their  parent  orpa^ 
rents  would,  if  living,  have  been  entitied  to,  share  and  share  alike;  and  in  case  all  my 
said  daughters  shall  happen  to  die  without  leaving  any  lawful  issue,  then  I  give,  devise,  and 
bequeath  all  my  said  household  furniture,  plate,  Imen,  and  china  unto  and  equally  amongst 
my  said  sons,  namely,  the  said  James  Hodson,  Robert  Hodson,  William  Hodson,  and 
John  Hodson,  and  to  such  other  son  or  sons  as  I  may  have  by  my  present  wife,  either 
living,  or  in  ventre  de  sa  mtre  at  the  time  of  my  decease,  equally,  share  and  share  alike ; 
and  in  case  any  of  my  sons  shall  die  in  my  lifetime,  without  leaving  lawful  issue,  then 
I  give  the  share  or  shares  of  such  son  or  sons  to  the  survivors  of  them  equally ;  and  in 
case  there  shall  be  only  one  surviving  son,  then  I  give  the  whole  of  such  siiare  or  shares 
to  such  survivor ;  and  if  any  of  my  said  sons  shall  die  in  my  lifetime,  leaving  lawful  issue, 
then  I  give  the  share  or  shares  of  such  deceased  son  or 'sons  to  such  lawful  issue 
respectively,  such  issue  taking  only  such  share  or  shares  as  his,  her,  or  their  parent  or 
parents  would,  if  living,  have  been  entitled  to,  share  and  share  alike :  provided  always, 
and  I  do  declare  my  will  that,  from  and  after  the  decease  of  my  said  wife,  my  said  son, 
John  Hodson,  and  such  other  child  and  children  as  I  may  have  by  her  as  aforesaid,  shall 
no  longer  receive  or  be  entitied  to  an  equal  share  of  the  income,  interest,  and  profits 
of  my  said  estate  and  effects,  but  only  so  much  thereof  as  in  addition  to  what  he,  she,  or 
they  shall  become  entitled  to  from  my  said  wife's  father-in-law,  will  make  their  fortunes 
equal  to  the  fortunes  of  my  said  other  children,  any  thing  in  this  my  will  contained  to 
the  contrary  thereof  in  anywise  notwithstanding.  And  it  is  my  further  will  and  mind 
that  each  and  every  of  my  said  children  shall  account  to  my  said  trustees,  and  the  sur- 
vivors and  survivor  of  them,  for  all  sum  and  sums  of  money  as  they  or  any  of  them  shall 
appear  to  be  charged  or  debited  vnth  in  a  ledger  or  book  kept  by  me  for  that  purpose, 
and  shall  not  receive  any  benefit  from  this  my  will  until  the  same  so  respectively 
charged  to  them  as  aforesaid  shall  have  been  fully  paid  and  discharged  by  the  propor- 
tion of  the  accming  interest  and  profits  of  my  said  estates  and  effects  hereinbefore 
given  to  such  child  or  children  respectively  as  may  appear  debtors  in  my  said  ledger, 
and  which  proportion  I  direct  my  said  tmstees  to  deduct  and  retain  for  that  purpose." 
The  original  bill  w^s  filed  in  Easter  Term,  1835,  by  William  Hodson,  one  of  the 
sons  of  the  testator,  against  the  executors  and  the  rest  of  the  testator's  children,  for 
the  due  administration  of  the  estates ;  the  suit  became  afterwards  revived  against  other 
parties,  and  several  supplemental  bills  were  also  filed  in  the  suit.  The  usual  reference 
having  been  made  to  the  Master,  he,  among  other  things,  found  that  by  the  testator's 
first  marriage  there  were  issue  fourteen  children,  among  whom  was  the  plaintifiF.  The 
testator's  first  wife  dying  in  1804,  he  entered  upon  a  second  marriage  the  following 
year,  by  which  marriage  he  had  three  children,  two  of  whom  died  in  &eir  in&ncy,  and 
the  remaining  one  (since  deceased),  Elizabeth  Goulding  Hodson,  who  intermarried  with 
Robert  Edgar,  a  defendant  to  the  original  suit  (since  also  deceased),  leaving  issue  one 
child  only,  Robert  John  Edgar  (since  also  deceased).    The  testator  departed  tbis  life 
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on  the  27th  October,  1815,  leaying  his  second  wife  him  surviving,  who  died  before  the 
filing  of  the  original  bill. 

There  were  only  six  children  of  the  testator  living  at  his  decease :  five  by  his  first  mar- 
riage— James  Hodson,  Margaret  Hodson,  Robert  Hodson,  the  plaintiff  William  Hodson, 
Sarah  Hodson — and  the  one  before  mentioned  of  his  second  marriage,  namely,  Elizabeth 
Gbulding  Bdgar.  There  was  no  issue  of  a  deceased  child  who  survived  the  testator. 
James  Hodson,  who  was  the  testator's  eldest  son  and  heir  at  law,  living  at  the  time  of 
his  death,  and  two  of  the  defendants,  Mary  H.  Metcalf  and  Catherine  Hargraves 
Hodson,  were  his  only  surviving  children  and  co-heiresses  at  law,  and  consequentiy  the 
co-heiresses  at  law  of  the  testator;  John  Hodson,  the  only  son  of  James,  having  died 
intestate,  and  without  issue. 

None  of  the  respective  husbands  or  wives  of  such  of  the  testator's  children  as  were 
living,  or  left  issue  living  at  the  time  of  his  death,  survived  such  respective  children 
and  all  the  issue  of  such  children,  except  Robert  Edgar,  the  husband  of  Elizabeth 
Goulding  Edgar,  who  was  living  at  the  time  of  the  death  of  the  testator*  and  who 
survived  his  son,  the  said  Robert  John  Edgar. 

Upon  the  death  of  Mrs.  Hodson,  the  second  wife  of  the  testator,  Elizabeth  Goulding 
Edgar,  her  only  daughter,  became  entitled  to  the  fee-simple  and  inheritance  in  one 
iin£vided  fifth  part  of  certain  messuages  in  Liverpool,  by  virtue  of  a  testamentary 
appointment  reserved  to  Mrs.  Hodson  before  marriage. 

In  the  year  1816,  James  Hodson,  the  son  and  heir-at-law  of  the  testator,  became  a 
bankrupt,  and  in  December,  1834,  by  virtue  of  an  indenture  of  release  and  assignment, 
all  his  interest  as  heir-at-law  and  one  of  the  next  of  kin  of  the  testator  became  vested 
in  the  defendant  John  Smith. 

By  indentures  of  lease  and  release,  bearing  date  the  7th  and  8th  days  of  October, 
1836,  and  made  between  John  Hodson,  the  son  of  James  Hodson,  of  the  one  part,  and 
the  said  John  Smith,  of  the  other  part,  all  the  interest  of  the  stud  John  Hodson'i 
share  and  interest  in  the  said  testator's  estates,  freehold  and  leasehold,  whether  as  heir- 
at-law  of  the  said  testator,  of  his  late  father  James  Hodson,  and  of  his  deceased 
brothers  and  sisters,  or  as  their  next  of  kin,  was  conveyed  and  assigned  and  became 
Tested  in  the  said  John  Smith. 

The  cause  was  now  heard  upon  further  directions,  and  the  question  to  be  argued  was. 
whether  the  testator's  children  took  life  interests  only  in  the  rents,  interests,  and  profits, 
or  whether  they  were  each»  under  the  will,  entitled  to  an  absolute  estate  in  fee-simple 
in  one  sixth. 

Wakefield  and  Mylne,  for  the  plaintiff. — ^The  testator  made  a  mixed  fund,  and  after 
the  wife's  decease  he  gave  his  property,  both  real  and  personal,  unto  his  children  by 
name,  several  of  whom  died  in  his  lifetime,  and  others  were  bom  after  the  date  of  his 
will.  He  left  his  property,  in  effect,  to  those  children  living  at  his  death,  but  nothing 
to  the  issue  of  deceased  children.  Elizabeth  Goulding,  one  of  the  six  children,  survived 
the  testator.  After  providing  for  the  contingency  of  children  dying  in  his  lifetime,  he 
inserts  this  material  clause,  which  we  submit  is  too  remote,  but  which  is  sufficient  to 
shew  the  testator  conceived  he  was  giving  the  fee-simple :  "  And  in  case  any  of  my 
children  shall  marry  and  have  issue,  and  any  such  child  or  children,  and  his,  her,  or  their 
issue,  shall  all  die  in  the  lifetime  of  any  husband  or  vnfe  with  whom  any  of  my  children 
shall  have  so  intermarried,"  &c.  This  conveys  the  necessary  inference,  that  but  for  such 
clause  the  children  would  take  the  fee,  and  was  inserted  to  prevent  the  parents  taking 
from  their  children ;  and  the  idea  arose  from  an  erroneous  impression  upon  the  testator's 
mind  as  to  the  state  of  the  law  before  the  recent  statute,  which  altered  the  canons  of 
descent.  This  clause  is,  however,  too  remote,  for  one  of  the  parents  might  not  come 
into  esse  until  long  after  the  testator's  death ;  for  supposing  he  left  a  mere  boy  surviving 
him,  he  might  not  marry  until  late  in  life  and  have  issue ;  then  again,  immediately  after- 
wards comes  this  passage :  "  And  I  do  further  declare  that  each  of  my  children  shsJl,  from 
time  to  time,  if  convenient,  permit  and  suffer  my  trustees  and  executors  to  retain  in 
their  hands  a  proportionable  part  of  the  income  of  my  estate  and  effects  to  be  applied 
by  them  in  the  payment  of  such  mortgage  and  incumbrances  as  shall  then  be  in  exist- 
ence affecting  the  same."  This  is  a  fetter  which  the  law  will  not  allow.  Then  as  to 
the  household  fumiture»  the  testator  shews  that  he  knew  when  to  give  a  life  estate,  and 
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Vhich  is  done  in  a  manner  not  adopted  in  any  otiier  part  of  his  will.  Then  there  is  a 
further  clause,  which  is  material,  as  to  what  the  children  are  to  take  fix>m  his  wife's 
father,  Mr.  Gihson,  namely,  that  his  children  "  shall  no  longer  receive  or  he  entitled 
to  an  equal  share  of  the  income  and  profits  of  his  estate,  hut  only  so  much  thereof  as, 
in  addition  to  what  he,  she,  or  they  shall  become  entitled  to  from  my  wife's  father-in- 
law,  will  make  their  fortunes  equal  to  the  fortunes  of  my  said  other  children ;  any  thing 
in  this  my  will  contained  to  the  contrary  thereof  in  anywise  notwithstanding/'  There 
was  evidently  this  floating'idea  in  the  testator's  mind,  that  he  had  given  a  benefidal 
interest  to  his  children,  and  so  intended  that  what  they  should  get  from  Mr.  Gibson's 
will  should  be  brought  into  hotchpot — which  would  be  irreconcilable  with  the  intention 
of  ^ving  them  only  life  estates.  In  our  case  there  is  no  gift  over  of  the  residue ;  but 
the  testator,  we  contend,  by  giving  the  rents  and  profits,  intended  to  pass  the  whole 
fee,  for  he  has  made  one  common  fund,  and  the  gift  of  the  rents  is  the  gift  of  the  cor^ 
pus.  Gases  cited:  Parker  y.Plummer  (1  Cro.  Eliz.  190);  Green  v.  Belcher  (1  Atk 
505) ;  Billing  v.  Billing  (5  Sim.  232) ;  Rigkion  v.  Cobb  (9  Sim.  615)  ;  Doe  dem.  Frog- 
morion  (3  Burr.  618,  per  Lord  Mansfield). 

Bethell  and  Follett,  in  the  same  interest,  argued,  that  from  the  phraseology  and  scope 
of  the  will,  the  testator  intended  that  a  fee-simple  should  pass  to  his  children.  First : 
that,  if  the  legal  estate  in  fee-simple  be  ^ven  in  trust  to  pay  the  rents  and  profits  to 
B„  his  interest  is  co-extensive  with  the  estate  so  given.  Secondly :  that  no  efiect 
could  be  given  to  the  testator's  will  unless  it  were  declared  that  the  children  took  more 
than  life  interests.  Thirdly  :  as  to  the  word  "  share,"  if  it  mean  only  a  life  estate  to 
the  children,  and  the  issue  of  a  deceased  child  were  to  take  such  share,  it  would  involve 
a  construction  which  would  be  perfectly  absurd,  namely,  that  such  issue  should  take 
for  the  life  of  a  deceased  parent. 

Glass,  for  Robert  Hodson,  brother  of  plaintiflF,  and  children's  children.  (Doe  dem. 
Laitman,  2  Bar.  &  Add.  30.) 

Stuart. — I  appear  for  John  Smith,  the  assignee  of  the  bankrupt  heur-at-law,  and 
contend  that  the  children  only  took  life  estates.  Now  it  is  a  proposition  of  law  that 
an  unlimited  gift  of  the  rents  and  profits  of  land  will  carry  the  fee-simple ;  but  it  is 
also  true  as  a  corollary,  that  if  there  be  a  qualification  of  the  estate  itself,  the  same 
qualification  may  be  allowed  in  the  rents  and  profits.  I  deny  the  proposition  that  if 
you  give  a  legal  estate  in  fee  to  A.,  upon  trust  to  pay  the  rents  and  profits  to  B.,  that 
necessarily  vests  an  equitable  fee  in  B.,  since  the  quantity  of  A.'s  legal  estate  is  no 
measure  for  B.'s  equitable  interest.  On  the  contrary,  if  you  give  a  life  estate  only  to  the 
trustee  upon  trust  for  B.  and  his  heirs,  you  of  necessity  enlarge  the  estate  in  the 
trustee  to  the  quantity  of  interest  in  the  cestui  que  trust  for  the  purpose  of  supplying 
that  interest.  Indeed  it  would  be  a  most  perilous  rule  to  hold  that  where  the  rents 
and  profits  are  given  in  shares,  such  a  ^ft  would  be  tantamount  to  a  devise  of  the 
fee-^mple,  notwithstanding  subsequent  words  of  qualification.  The  scheme  of  the 
will  is  to  give  the  fee-simple  and  l^e  whole  of  the  personal  estate  to  trustees,  not  to 
sell,  but  to  produce  an  income.  The  first  direction  to  them  is  as  to  the  personal 
estate,  and  the  rents  of  his  real  estates,  to  raise  an  annuity  for  his  wife,  and  the  income 
of  personalty  to  his  children,  and  if  any  one  should  die  in  his  lifetime,  to  l^e  issue  of 
that  child.  Then  follows  a  provision  in  case  of  the  marriage  of  any  of  his  children, 
and  the  decease  of  such  child  after  marriage.  The  question  is,  whether  he  confines 
that  to  dying  in  his  lifetime.  Again,  that  passage  in  his  will  which  states  that  his 
children  shall  not  be  at  liberty  to  alienate,  is  perfectly  nugatory,  provided  they  take 
a  fee  or  an  absolute  interest ;  yet  the  testator  himself  did  not  think  it  nugatory — ^there 
would  indeed  be  some  meaning  and  consistency  if  he  intended  them  to  take  only  life 
estates.  Upon  this  latter  supposition,  the  clause  is  plain  and  sensible,  but  perfect 
nonsense  if  he  intended  them  to  take  a  fee-simple,  or  absolute  interest.  Now  there  is 
a  remarkable  clause  which  directs  an  equalization  among  his  children  after  the  decease 
of  his  wife ;  this  would  be  impossible  if  they  were  to  take  a  fee-simple;  but  no  difli- 
culty  arises  in  carrying  out  that  part  of  the  will  if  they  take  life  estates  only.  Then 
the  property  to  be  derived  from  another  quarter  is  directed  to  be  taken  into  account, 
i.  e.  in  a  certain  event.  Now  this  may  be  easily  adjusted  ;  for  suppose  two  children 
took  a  mortgage  of  1,000/.  for  life,  what  difliculty  would  there  be  in  setting  it  off 
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against  the  rents  and  profits  ? — ^but  is  it  consistent  with  th^  taking  a  fee-simple  }* 
Had  the  testator  said  that  the  children  leaving  issue  should  be  tenants  in  common  in 
fee,  then  it  would  be  quite  clear ;  but  if  the  parents  are  to  take  a  life  estate  in  the 
real  and  personal  property,  and  after  their  decease  the  same  interest  to  go  to  the 
children,  of  course  a  life  interest  would  only  pass  to  them ;  for  you  must  construe  the 
win  so  as  to  give  effect  to  the  whole  of  it,  and  it  cannot  be  governed  by  the  cases. 
There  is  one  way  of  making  the  parts  consistent,  and  another  to  make  them  repug- 
nant with  each  other.  A  man  may  express  by  the  word  *'  share  "  as  well  a  life  estate 
as  any  other  estate.  Now,  after  his  mention  of  share,  he  speaks  of  equalization,  and 
the  Court  is  not  to  construe  the  word  share  to  make  it  inconsistent  with  the  clause ; 
for  you  cannot  have  equalization  without  giving  meaning  to  previous  words,  in  which 
case  the  children  would  not  take  an  absolute  interest  in  the  rents,  and  profits,  and 
income.  The  previous  parts  of  the  will  are  quite  controllable.  Therefore  the  heir-at- 
law  will  have  that  right  which  he  would  be  entitled  to  in  case  the  children,  and  the 
children  of  children,  took  only  a  life  interest. 

Rolt,  on  the  same  side,  contended  that  the  testator  had  nowhere  expressed  an 
intention  to  deprive  the  heir-at-law  of  his  rights :  that  there  was  a  gift  to  the 
testator's  children,  and  the  Court  is  to  decide  what  interest  they  take,  and  not  to 
extend  that  interest  merely  on  account  of  the  term  issue :  that  the  extent  of  the 
interest  which  the  trustees  take  is  the  first  thing  to  be  considered,  for  the  estate  being 
given  to  them  and  their  heirs,  you  thereby  measure  the  extent  of  the  trust,  and  the 
estate  of  the  trustees  must  be  cut  down  to  the  quantum  of  interests  which  that  estate 
is  intended  to  serve :  that  the  rents  and  profits  do  not  necessarily  mean  the  land  itself, 
and  the  word  estate  is  not  so  stubborn  a  term  as  if  it  were  an  estate  given  to  the 
children  and  their  heirs,  but  will  bend  more  readily  to  the  testator's  intention,  which 
intention  is  to  be  gathered  aliunde;  and  the  payment  of  the  interests  and  rents  half- 
yearly  shewed  that  the  children  were  not  to  exercise  an  absolute  ownership :  that 
with  regard  to  the  direction  that  they  should,  ''share  and*  share  alike,"  this  is  as 
applicable  to  life  estates  as  to  absolute  interests ;  moreover,  that  the  testator  contem- 
plated nothing  more  than  a  life  interest  in  his  own  children,  and  did  not  intend  that  his 
children's  children  should  take  a  more  extensive  benefit,  which  was  manifest  from  the 
passage  relating  to  the  parents'  inheriting  from-  their  children,  and  that  the  direction 
relating  to  the  property  which  they  were  to  take  fix>m  the  wife's  father-in-law  was 
peculiarly  adapted  to  life  estates  and  to  no  other — ^nor  was  there,  in  the  present 
case,  any  reason  for  the  application  of  the^  cy  pres  doctrine.  {Bruce  v.  Bainbrid^e, 
2  Bro.  &  Bing.  122.) 

The  Vice-Chancbllob.— This  will  is  made  by  a  person  who  was  a  joiner,  but  who 
doubtless  had  the  assistance  of  some  professional  gentlemanm  framingit ;  the  Court  must 
therefore  construe  the  words  in  the  best  manner,  to  give  effect  to  the  general  intention. 
In  the  first  place,  as  to  the  estates  which  the  trustees  take,  it  is  dear  that  they  are 
invested  with  the  fee-simple,  and  this  appears  not  merely  from  the  word  "  heirs,"  but 
from  the  substance  of  the  trust,  the  duties  which  they  as  trustees  have  to  perform, 
and  from  a  subsequent  part  of  the  will,  namely,  "upon  farther  trust,  that  they 
my  said  trustees  and  executors,  their  heirs,  executors,  and  administrators,"  which 
shews  that  the  testator  intends  that  the  parties  to  whom  the  estate  is  given 
shall  take  an  inheritable  estate,  which  intention  also  may  be  gathered  from 
the  general  scope  of  the  will.  I  observe  this  clause  which  follows  immediately 
after  the  annuity  to  his  wife,  namely,  "  to  pay,  divide,  and  distribute  the  residue  and 
remainder  of  my  income,  rents,  interests,  and  profits  of  my  said  estates  and  effects, 
both  r^  and  personal,  unto  and  equally  amongst  all  my  children  in  esse,  at  the  time  of 
my  decease."  It  is  perfectly  true  that  a  direction  to  pay  the  interest  and  dividends 
out  of  an  estate  does  not  of  itself  give  an  absolute  interest,  but  we  must  look  to  the 
other  parts  of  the  will  to  see  what  the  testator  intended.  Now  I  do  not  apply  so 
much  stress  to  the  word  "  share"  as  I  did  at  first,  because  it  is  to  be  observed  that  the 
same  term  is  used  in  reference  to  the  furniture  in  the  same  manner  as  it  is  in  respect  to 
the  freehold  part.  But  when  the  testator  has  made  that  singular  provision  for  the 
contingency  of  his  child  on  marrying,  "  And  in  case  any  of  my  children  shall  many 
and  have  issue,  and  any  such  child  or  children,  and  his,  her,  or  their  issue,  shall  all  die 
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in  the  lifetime  of  any  husband  or  wife  with  whom  any  of  my  said  children  shall 
hare  so  intermarried,  then  I  give  the  share  and  shares  of  my  said  children  respectively 
unto  such  other  of  my  said  children  as  shall  be  then  surviving,  and  to  the  respective 
issue  of  such  of  them  as  shall  be  then  dead  (to  take  per  capita,  and  not  per  stirpes), 
share  and  share  alike,  it  being  my  will  and  mind  and  full  determination  that  none  ofm^ 
sons*  wives  or  daughters'  husbands  shall  become  heirs  to  their  children's  property."  Now 
how  could  they  become  heirs  to  their  children  ^unless  the  children  themselves  took 
estates  of  inheritance  ?  Nevertheless,  the  testator  makes  a  special  gift  to  avoid  what 
he  thought  otherwise  would  inevitably  take  place,  namely,  that  the  wife  or  husband 
might  inherit  from  their  children.  However,  this  clause  indicates  a  plain  notion  of 
inheritance,  therefore  he  must  have  conceived  that  he  had  given  a  fee  to  the  children. 
Then  immediately  this  passage  follows,  "  That  each  of  my  children  shall  from  time  to 
time,  if  it  be  convenient  to  &em,  but  not  otherwise,  permit  and  suffer  my  said  trustees 
and  executors  to  retain  in  their  hands  a  proportionable  part  of  the  income  of  my  estate 
and  effects,  and  to  be  by  them  applied  in  the  payment  of  such  mortgages  and  incum- 
brances as  shall  then  be  in  existence."  Now  upon  the  supposition  that  the  testator 
intended  his  children  to  take  only  life  estates,  this  passage  of  the  will  would  amount  to 
absolute  nonsense,  because  it  assumes  to  provide  that  children  who  have  no  interest  in 
th^  inheritance  are  to  allow  their  life  estates  to  be  absorbed  in  paying  this  mortg&g*^ ! 
-~but  upon  the  supposition  that  their  incomes  were  meant  to  be  perpetual,  there  is  no 
inconsistency  whatever.  Then  follows  this  proviso,  "  Nevertheless,  I  do  hereby  give  and 
grant  unto  my  said  trustees  and  executors,  and  the  survivors  and  survivor  of  them,  fiill 
and  absolute  power  and  authority  to  sell  and  dispose  of  all  or  any  of  the  said  mortgaged 
estates  for  the  purpose  of  discharging  such  incumbrances  as  they  in  their  discretion 
shall  think  proper ;  but  my  said  children,  or  any  of  them  bom  or  to  be  bom,  shall  not 
sell  any  part  of  my  said  estates  whatsover  or  wheresoever  in  any  event."  Now  this 
power  is  not  imposed  upon  the  tmstees  imperatively,  but  is  to  be  exercised  with  dis« 
cretion,  because  the  testator  had  before  given  the  absolute  interest,  and  has  not  con- 
fined it  to  the  survivors  or  survivor  merely,  but  to  the  persons  who  might  have  the 
estates.  Then  how  can  the  sentence,  "  my  children  to  be  bom  shall  not  sell,"  be  under* 
stood  with  any  degree  of  consistency,  except  that  he  had  given  them  such  interests  as 
but  for  this  restraint  they  might  have  sold  }  As  it  respects  the  children  taking  life 
estates  in  the  household  furniture  and  yet  be  equally  benefited,  how  is  it  possible,  if 
they  are  to  take  life  interests  only  ?  Can  it  be  said  that  a  child  with  a  crazy,  enfeebled 
constitution  takes  an  equal  benefit  in  a  life  estate  as  one  with  a  sound  constitution  ? 
It  is  manifest  that  they  are  to  take  equal  fortunes  if  they  are  intended  to  have  equal 
benefits^   The  children,  therefore,  take  equitable  estates  in  fee-simple. 

It  was  now  suggested  to  the  Court  that  it  was  necessary  to  settle  another  question 
which  arose  on  the  will,  namely,  whether  the  limitation  over  contained  in  the  following 
passage  was  not  void  for  remoteness  : — *'  And  in  case  any  of  my  said  children  shall 
marry,  and  have  issue,  and  any  such  child  or  children,  and  his,  her,  or  their  issue, 
shall  all  die  in  the  lifetime  of  any  husband  or  wife  with  whom  any  of  my  said  children 
shall  have  so  intermarried,  then  I  give  the  share  and  shares  of  my  said  children  respect- 
ively  unto  such  other  of  my  said  children  as  shall  be  then  surviving,  and  to  the 
respective  issue,  of  such  of  them  as  shall  be  then  dead." 

Robert  Edgar,  the  husband  of  Elizabeth  Goulding,  one  of  the  daughters  of  the 
testator,  as  has  been  shewn,  survived  both  her  and  Robert  John  Edgar,  the  only  issue 
of  the  marriage. 

His  Honour  thought  the  contingency  was  too  remote  for  that  of  one  of  the 
children,  a  person  who  was  not  in  esse  at  the  time  of  the  testator's  death ;  the  con- 
tingency, might  not  happen  within  the  legal  period,  namely,  "  a  life  or  lives  in  being, 
and  twenty-one  years  after." 
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Thursday 9  Fehruary  13,  1846. 

Bakbb  v.  WsTTON.(a) 

M9rtgagt^IUghi  to  red$em^Statute  of  lAmitatimu^Pertonal  represeniative  qf  mortgagor ^  in 

what  case  interested, 

8,  B,fin  the  gear  1819,  made  a  conditional  surrender  of  certain  eopyholdi  of  which  she  was  seized, 
according  to  the  custom  qf  the  manor  qf  E,,  to  C.  C,  W,,  to  secure  the  repayment  qfa  sum  of 
money.  In  1837*  C  C,  W.  waSf  in  default  of  payment  t  at  he  alleged  ^  admitted  tenant  of  the  pre- 
mites  according  to  the  custom^  in  fee  t  subject  to  the  equity  of  redemption^  upon  payment  of  the  sum 
advanced  by  him,  and  interest. 

The  bill  stated  that  the  said  C.  C.  W.,  shortly  after  the  date  and  execution  qf  the  mortgage  (i.e. 
1819),  entered  into  possession,  or  into  the  receipt  qfthe  rents  and  profits,  and  was  then  in  posses- 
sion of  the  property,  or  receipt  qf  rents;  and  that  out  qfthe  rents  and  profits,  and  from  various 
sums  qf  money  received  from  the  said  S.  B.  during  her  lifetime,  he  had  been  more  than  repaid  the 
principal  and  interest.  S.  B.  died  in  January,  1840,  a  widow,  and  intestate,  leaving  C.  B.,  the  wife 
ofW.B.,  her  only  child  and  heiress-at-law,  and  heiress  according  to  the  custom  qfthe  said  manor 
ofE.,  her  surviving,  and  therefore  W.  B.,  and  C,  B.,  his  wife,  the  plaintiffs,  claimed  to  be  entitled 
to  the  equity  of  redemption  in  the  premises. 

The  bill  prayed  for  an  account  of  the  principal  and  interest  paid  by  the  defendant  C.  C.  W.  on  the 
execution  qfthe  mortgage  and  of  the  interest  since  accrued  due  thereon,  also  qfthe  sums  of  money 
received  by  him  during  the  mortgagor's  lifetime,  and  of  the  rents  and  profits  received  by  him,  the 
said  C.  C.  W.,  and  that  the  same  might  be  applied,  in  the  first  place,  to  pay  the  interest,  and,  in 
the  second  place,  to  sink  the  principal,  and  the  residue,  if  any,  to  be  paid  to  the  plaintiffs ;  but  \f 
auyi  thing  should  appear  to  be  due  to  the  mortgagee,  then  upon  payment  qfthe  same,  that  he  might 
surrender  the  mortgaged  premises  to  the  use  of  the  plaintiff  C.  B.,  or  as  she  should  direct. 

To  this  bill  the  defendant  put  in  a  demurrer :  first,  for  want  of  equity,  the  bill  shewing  that  the 
drfendant  had  been  in  possession  for  more  than  twenty  years ;  secondly,  for  want  of  parties,  the 
personal  representative  of  8,B,,  deceased,  not  being  upon  the  record. 

JDimiurrer  for  want  of  equity  overruled;  allowed  as  to  want  of  parties,  with  liberty  to  amend. 

THE  bill  was  filed  7 th  January,  1845,  and  it  appears  that  one  Sarah  Boucher,  some- 
times called  Sarah  Cranham,  late  of  the  parish  of  Egham,  Surrey,  widow,  made  a  con- 
ditional surrender,  by  way  of  mortgage,  of  certain  copyhold  property,  held  according  to 
the  custom  of  the  manor  of  Egham,  to  C.  C.  Wetton,  of  the  same  place,  for  the  purpose 
of  securing  to  him  the  repayment  of  the  sum  of  180/.,  with  interest,  on  a  certain  day 
therein  named,  but  long  since  past. 

The  bill  stated  that  tiie  said  C.  C.  Wetton  was,  on  or  about  the  27th  day  of  Novem- 
ber, 1837,  in  default  of  payment  (as  he  alleged)  of  the  said  sum  of  180/.  and  interest, 
at  the  time  appointed  for  payment  thereof,  by  the  condition,  admitted  tenant  of  the 
hereditaments,  according  to  the  custom  of  the  said  manor,  to  hold  to  him,  the  said 
C.  C.  Wetton,  his  heirs  and  assigns,  subject,  nevertheless,  to  the  equity  of  redemption 
thereof,  upon  payment  of  the  said  sum  of  180/.  and  interest.  It  moreover  stated  that 
the  said  C.  C.  Wetton,  shortly  after  the  date  and  execution  of  the  said  surrender,  by 
way  of  mortgage,  entered  into  possession  of  the  said  mortgaged  hereditaments,  or  into 
the  receipt  of  the  rents  and  profits  thereof,  and  that  the  said  defendant  had  ever  been 
and  was  then  in  such  possession  or  receipt,  and  had  received  the  same  rents  and  profits 
to  a  very  considerable  amount  in  the  whole,  and  that  he  had  received  from,  or  on  ac- 
count of,  the  said  Sarah  Boucher,  in  her  lifetime,  various  sums  of  money  on  account 
and  in  satisfaction  of  the  said  principal  sum  of  180/.,  and  that  by  means  of  the  rents 
and  profits  of  the  said  hereditaments,  which  had  been  received  by  the  said  defendant, 
and  of  the  several  sums  of  money  from  time  to  time  paid  to,  or  received  by,  him  the 
said  defendant,  from,  or  on  account  of,  the  said  Sarah  Boucher,  in  her  lifetime,  the  said 
defendant  had  been  greatly  more  than  repaid  the  principal  sum  of  180/.  and  all 
interest  thereon.  Sarah  Boucher,  the  mortgagor,  died  in  the  month  of  January,  1840, 
a  widow,  and  intestate  as  to  the  said  copyhold,  and  left  the  plaintiff,  Caroline  Baker, 
then  and  now  the  wife  of  the  plaintiff  W.  Baker,  her  only  child  and  heiress-at-law,  and 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Banisier-at-law. 
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heiress  according  to  the  custom  of  the  said  manor  of  Egham>  her  surviving,  and  there- 
fore the  plaintiff  claimed,  in  right  of  the  plaintiff  Caroline  Baker,  to  he  entitled  to  the 
equity  of  redemption  of  the  said  hereditaments.  The  hill  prayed  that  an  account  might 
he  taken  of  the  principal  money  advanced  hy  the  defendant  to  the  said  Sarah  Boucher, 
deceased,  on  the  execution  of  the  mortgage,  and  of  the  interest  which  had  since  accrued  due 
thereon ;  also  an  account  of  the  sums  of  money  which  were  received  by  the  defendant  from 
or  on  account  of  the  said  Sarah  Boucher  in  her  lifetime  ;  and  also  of  the  rents  and  profits 
of  the  mortgaged  premises,  which  had  been  received  by  or  on  behalf  of  the  defendant ; 
and  that  what  should,  upon  taking  such  accounts,  be  found  to  have  been  from  time  to 
time  received  by  the  defendant  on  account  of  the  said  rents  and  profits,  or  otherwise,  or 
from  or  on  account  of  the  said  Sarah  Boucher,  might  be  applied,  in  the  first  place,  in 
payment  of  the  interest,  and  then  in  sinking  the  principal,  and  the  residue  (if  any) 
might  be  paid  over  to  the  plaintiffs  by  the  defendant.  And  that  the  defendant  in  such 
case,  or  if  it  should  appear  that  any  thing  was  remaining  due  to  the  defendant  on  the 
mortgage ;  then,  upon  payment  of  what  should  be  found  due,  might  be  decreed  to  sur- 
render and  assure  the  mortgaged  hereditaments  to  the  use  of  the  plaintiff,  Caroline 
Baker,  her  heirs  and  assigns,  or  otherwise,  as  she  should  direct,  and  the  defendant  might 
deliver  up  possession  to  the  plaintiffs,  together  with  all  deeds,  &g. 

To  this  bill  the  defendant  put  in  a  demurrer  for  want  of  equity  and  for  want  of  par- 
ties, it  appearing  on  the  bill  that  a  legal  personal  representative  of  Sarah  Boucher  in 
the  bill  named  was  a  necessary  party,  but  that  no  such  person  had  been  made  a  party  to 
the  bill. 

Bethell  and  Heathfield,  for  the  demurrer,  contended  that  under  the  3  &  4  Wm.  4, 
c.  27,  s.  28,  no  suit  can  be  brought  to  redeem  a  mortgaged  estate  after  twenty  years  from 
the  time  when  the  mortgagee  entered  upon  possession,  or  from  the  last  written  acknow- 
ledgment ;  (a)  that  here  there  was  no  acknowledgment  in  writing,  nor  were  the 
accoimts  alleged  to  have  been  signed  by  the  mortgagee.  The  want  of  equity  was, 
therefore,  clear,  for  the  bill  stated  that  shortly  after  1819  the  mortgagee  entered  into 
possession,  that  is,  shortly  after  twenty-five  years  ago.  It  could  not  mean  to  embrace  four 
or  five  years,  and  if  the  term  "  shortly  "  was  of  vague  signification,  it  ought  to  be  inter- 
preted in  favour  of  the  defendant,  and  not  to  assist  the  plaintiffs.  Moreover,  the  plain- 
tiffs had  alleged,  upon  taking  the  accounts,  it  would  appear  that  the  defendant  had  been 
overpaid ;  therefore,  the  personal  representative  of  Mrs.  Boucher  ought  to  have  been  a 
party  to  the  bill. 

Cases  for  the  defendant — Vernon  v.  Vernon  (2  M.  &  C  145) ;  Kemp  v.  Prior  (7 
Ves.  237). 

The  Vice-Chancbllob. — I  will  hot  trouble  the  plaintiff  as  to  the  equity ;  to  that 
extent  I  overruled  the  demurrer. 

Bilton,  in  support  of  the  bill,  as  to  the  demurrer  for  want  of  parties,  contended,  that 
the  plaintiffs  had  a  right  to  file  their  bill  without  bringing  the  personal  representative 
of  Mrs.  Boucher  before  the  Court ;  moreover,  he  was  informed  that  there  was  no  per- 
sonal representative  of  that  lady  in  existence. 

His  Honour  the  Vice-Chancellor  thought  that,  according  to  the  allegations  con- 
tained in  the  bill,  the  personal  representatives  ought  to  be  brought  before  the  Court ;  for, 
as  the  facts  were  stated,  the  personal  representative  might  say  you,  the  defendant,  had 
been  overpaid,  and  thus  subject  the  parties  to  a  second  suit. 

Demurrer  for  want  of  parties  allowed  with  costs.     Leave  to   amend  by  adding 
parties,  or  otherwise,  as  plaintiffs  may  be  advised. 

(a)  By  the  7  Wm.  4  &  i  Viet  c.  38,  after  reciting  at  any  time  within  twenty  years  next  after  the  last 

that  doubts  had  been  entertained  as  to  the  effect  of  payment  of  any  part  of  the  prindpal-money  or  in- 

the  above-mentioned  statute  of  3  &  4  Wm.  4,  c.  77,  terest  secured  by  such  mortgage,  although  more 

so  far  as  it  related  to  mortgages,  it  provides  that  than  twenty  years  may  have  elapsed  since  the  time 

persons  entitled  to  or  claiming  under  any  mortgage  at  which  the  right  to  make  such  entry,  or  bring  such 

of  land,  &c.,  may  make  an  en&y,  or  bring  an  action  action  or  suit  in  equity,  shall  have  first  accrued, 
at  law,  or  suit  in  equity,  to  recover  such  land,  8cc,, 
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WyNCH   v.   BEUTTON.(a) 

Will^'Prteatorjf  word§'  hmtjgleiehey  qfnteh  to  create  a  truet, 

W.  B.,  the  tettator,  kaoing  ttated  tn  the  former  part  of  hie  will  that  he  woe  deeiroue  therein  of 
making  a  euitable  provieion  for  hie  w(fe  E.  B.,  ae  well  at  for  his  daughter  and  grandchild  reepee^ 
tinelyj  although,  by  the  StatuteeqfDietrihutiont  they  would  be  equally  well  taken  care  qf;  but  that, 
in  order  to  manifeet  the  deep  ejection  and  unbounded  cottfidenee  he  had  and  entertained  towards 
hie  wife  E,  B»,  gone  and  bequeathed  unto  her  all  and  singular  whatever  property  and  ^ects  he 
might  happen  to  die  possessed  of,  either  in  possession,  reversion,  remaiAder,  or  expectancy,  fir  her 
own  use,  benefit,  and  disposal  absolutely.  In  a  subsequent  part  qfthe  will  the  testator  thus  goes 
on : — *'  And  whereas  I  have  hereby  manHfested  abundant  proof  of  entire  eot^ldence  in  my  said  dear 
wife,  by  thus  giving  her  the  sovereign  control  over  the  whole  of  my  property,  for  her  eole  use  and 
benefit,  which  she  will  duly  appreciate  accordingly  t  but,  in  so  doing,  I  nevertheless  earnestly  con- 
jure  her,  under  the  advice  of  my  executors,  to  proceed  forthwith  to  make  ample  provision,  by  deed 
or  will,  for  our  only  child  and  grand-daughter/*  The  testator  then  gave  all  the  rest,  residue,  and 
remainder  of  his  estate  and  effects  to  his  wife. 

E.  B.,  the  wife,  died  in  the  testator's  lifetime,  and  qfter  her  decease  the  testator  made  a  codicil,  with* 
out  tweeting  the  dispositions  made  in  his  will,  except  the  gift  qfa  legacy  to  his  servant. 

Held,  that  had  E.  B.,  the  testator*  s  wife,  survived  him,  the  Effect  qfthe  different  claueee  in  the  will 
would  have  given  all  his  property  to  her,  for  her  own  absolute  benefit,  and  that  there  was  nothing 
in  the  desire  which  the  testator  manifested  that  she  would  make  an  ample  provisionfor  his  child 
and  grand'daughter  to  raise  a  trust  in  their  favour, 

THE  testator,  Mr.  William  Bridges,  late  of  the  firm  of  Bridges,  Campbell,  and  Co., 
silk  manufacturers,  Friday-street,  by  his  last  will  and  testament,  bearing  date 
the  26th  of  May,  1840,  so  far  as  it  relates  to  the  present  question,  gave  and  bequeathed 
as  follows :  "  Whereas  I  am  possessed  of,  or  otherwise  well  entitled  to,  some  consider- 
able property  and  effects,  which  are  now  embarked  in  and  form  part  of  the  capital 
stock  in  trade,  or  business  of  a  silk  manufftcturer,  which  I  carry  on  in  co-partner- 
ship with  Messrs.  Campbell,  Harrison,  and  Lloyd,  in  Friday-street,  Cheapside,  Lon- 
don, trading  under  the  firm  of  Bridges,  Campbell,  and  Co. ;  and  whereas  I  am 
desirous  of  arranging  my  worldly  afiairs,  and  of  making  a  suitable  provison  by  will 
for  my  dear  wife  Elizabeth  Bridges,  as  well  as  for  my  daughter  and  grandchild  reepeC' 
lively,  although  by  the  Statutes  of  Distribution  they  would  be  equally  well  taken  care  of 
otherwise ;  but  in  order  to  manifest  the  deep  affection  and  unbounded  confidence  I  have 
and  entertain  towards  my  dear  wife,  Elizabeth  Bridges,  such  as  I  know  she  will  feel 
for  me,  and  believing  that  she  will  be  actuated  by  the  most  maternal  regard  towards 
our  child,  I  hereby  intend  to  make  such  confidence  accordingly.  Now,  therefore,  I  do 
hereby  give  and  bequeath  unto  my  said  dear  wife,  Elizabeth  Bridges,  all  and  smgular 
whatever  property  and  effects  I  may  happen  to  die  possessed  of,  either  in  possession, 
reversion,  remainder,  or  expectancy,  to  hold  the  same  unto  my  said  dear  wife,  to  and 
for  her  cum  we,  benefit,  and  disposal  absolutely  (except  the  bequest  to  my  daughter),  well 
knowing  my  sentiments  as  she  does,  and  implicitly  relying  ^on  her  attachment  to  our 
daughter  and  grand-child;  moreover,  believing  that  she  will  act  generally  under  the 
immediate  advice  and  judgment  of  my  executors  hereinafter  named.  And  I  do  further 
will  and  direct  that  my  executors  shall  and  do,  as  soon  as  conveniently  may  be  after 
my  decease,  call  in,  dispose  of,  and  convert  into  money  whatever  share  in  the  said  co- 
partnership business  of  a  silk  manufacturer  I  may  be  entitled  to,  under  and  by  virtue 
of  and  subject  to  a  certain  deed  of  co-partnership  arrangement  executed  between  us 
accordingly,  and  likewise  call  in  all  and  singular  other  my  personal  estate  and  effects 
whatsoever,  and  shall  and  do,  after  payment  thereout  in  the  first  place  of  my  just  debts 
and  testamentary  expenses,  and  of  ihe  sum  of  500/.  to  my  daughter  Elizabeth,  at 
present  the  wife  of  William  Winch  (such  legacy  to  my  daughter  I  direct  to  be 
paid  within  two  months  after  my  decease,  and  to  be  for  her  sole  and  separate  use, 
(«)  Reported  by  G.  Golpsmitb,  Eeq.»  Qsnrtater-at-)fw. 
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independently  of  her  husband,  and  upon  her  receipt  alone)>  lay  out  and  inyest  the 
produce  of  my  said  effects  in  the  public  stocks  or  funds,  or  upon  goyemuMnt  or  real 
securities  in  England,  in  her  own  name,  or  jointly  with  my  said  executors,  as  may  be 
deemed  most  expedient  and  agreeable  to  my  wife,  with  full  power  from  time  to  time  to 
vary  or  transpose  the  same  stocks,  funds,  and  securities  respectively,  to  hold  the  sarne^ 
and  every  part  thereof,  with  the  dividends  and  interest  arising  therefrom,  unto  my  said 
dear  wife,  to  and  for  her  own  absolute  use,  benefit,  and  disposaL  And  whereas  I  have 
hereby  manifested  abundant  proof  of  entire  confidence  in  my  said  dear  wife  by  thus 
giving  her  the  sovereign  control  over  the  whole  of  my  property  for  her  sole  nse  and 
benefit,  which  she  w^  duly  appreciate  accordingly,  but  in  so  doing  I  nevertheless 
earnestly  conjure  her,  under  the  advice  of  my  executors,  to  proceed  forthwith  to  nuike 
ample  provision  by  deed  or  will  for  our  only  child  and  grand-daughter,  and  to  take 
special  care  that  her  present  husband  shall  have  no  control  over  her  property  in  any 
manner  whatsoever,  either  directly  or  remotely.  All  the  rest,  residue,  and  remainder 
of  my  estate  and  effects  I  give  unto  my  said  dear  wife ;  and  I  nominate  and  appoint 
her,  with  my  friend  Robert  Brutton,  of  Bethnal  Ghreen,  in  the  county  of  Middlesex, 
Esq.,  and  my  partner,  Robert  Harrison,  of  Friday-street  aforesaid,  executrix  and 
executors  of  this  my  will,  allowing  them  to  retain  or  reimburse  themselves  of  all  costs, 
charges,  damages,  fees  to  counsel  for  any  advice,  and  other  legal  expenses  which  they 
respectively  shall  sustain  or  be  put  to  in  or  about  the  execution  thereof,  my  executora 
being  only  responsible  for  each  other's  acts  ;(a)  and  hereby,  by  revoking  all  former 
wills,  I  declare  this  only  to  be  my  last  will  and  testament." 

The  testator's  wife,  Elizabeth  Bridges,  died  some  time  between  the  execution  of  the 
will,  but  before  the  date  of  the  codicU,  which  he  made  and  executed  the  15th  day  of 
July,  1843,  as  follows :  "  This  is  a  codicil  to  be  added  to  and  taken  as  part  of  the 
last  will  and  testament  of  Mr.  William  Bridges,  of  19,  Friday-street,  Cheapside,  in  the 
city  of  London,  silk  manufacturer,  heretofore  duly  made  and  executed  by  me*  I  give 
and  bequeath  unto  my  servant  Anne  Witney,  as  a  reward  for  her  long  and  faithful 
services,  the  sum  of  400/.  sterling,  free  from  any  deduction,  cm  account  of  legacy  duty, 
which  I  direct  shall  be  paid  and  discharged  out  of  my  personal  estate." 

The  testator  departed  this  life  on  the  17th  of  August  following,  without  altering  his 
will,  save  as  altered  by  his  codicil  above  mentioned,  and  leaving  Elizabeth,  the  wife  of 
William  Winch,  his  only  daughter,  and  her  daughter,  the  plaintiff,  Elizabeth  Winch, 
spinster,  his  only  grandchild,  him  surviving.  The  executors,  Robert  Brutton  and 
Robert  Harrison,  duly  proved  his  will  in  the  proper  ecclesiastical  court. 

It  appears  that  the  testator's  daughter,  Elizabeth  Winch,  named  in  the  will,  was  a 
married  woman,  but  had  been  separated  from  her  husband  during  the  testator's 
lifetime,  and  that  they  ceased  to  cohabit  together,  and  that  there  was  but  one  child  of  the 
marriage,  the  testator's  grand-daughter  mentioned  in  the  will*  The  bill  was  ^ed  by 
the  grand-daughter,  Elizabeth  Winch,  by  her  next  friend,  against  the  executors  of  the 
will  and  her  father  and  mother,  and  it  was  submitted  that  tibe  sole  purpose  of  the  bill 
was  to  raise  a  provision  for  the  daughter  and  grand-daughter  of  the  testator ;  and  that 
there  was  consequently  imposed  upon  the  testator's  widow,  had  she  survived,  him,  not 
only  a  legal  but  also  a  moral  obligation  to  make  a  disposition  in  conformity  with  the 
testator's  intention.  The  bill  therefore  prayed  that  the  will  of  the  testator  might  be 
established,  and  the  trusts  thereof  earned  into  execution,  under  the  direction  of  the 
Court,  and  that  the  rights  and  interests  of  the  plaintiff  and  all  other  parties  interested 
in  the  testator's  estate  might  be  declared. 

This  bill  was  met  by  the  general  demurrer  of  the  defendant,  William  Winch,  for  want 
of  equity — ^he  claiming  to  be  entitled  to  the  property  in  question  under  his  marital  rights 
in  case  of  an  intestacy. 

The  chief  points  raised  upon  the  demurrer  were,  whether  it  was  the  testator's  inten- 
tion, from  the  expressions  contained  in  the  will,  that  a  provision  should  be  made  for 
his  daughter  and  grand -daughter,  and  whether  the  testator,  in  his  reliance  that  his  wife 
would  make  such  a  provision,  raised  such  a  trust  in  their  favour  as  would  induce  the 
Court  to  carry  out  such  intention. 

Bethell  and  Wright,  in  support  of  the  demurrer.— In  all  cases  of  precatory  trusts  there 
(a)  This,  although  cTldenUy  a  groiinistakcystsadi  10  iotiM  original. 
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are  three  necessary  ingredients  required  by  the  Gonrt  to  render  them  obligatory.  la 
the  first  place,  the  bill  must  contain  expressions  much  stronger  than  mere  expressions 
which  amount  to  nothing  more  than  a  confidence  that  the  individual  to  whom  the 
property  is  given  will  do  what  the  testator  desires.  Secondly,  tiie  words  of  the  will 
must  be  sufficiently  dear  to  designate  what  tiie  testator  himself  intended  should  form 
the  subject  of  the  trust ;  and,  in  the  third  place,  the  words  must  be  sufficiently  distinct 
to  point  out  the  objects  of  the  trust :  but  where,  in  the  will  now  before  the  Court,  are 
the  words  which  sufficiently  define  the  subject-matter  of  the  trust  ?  The  only  words  are 
where  the  testator  speaks  of  the  **  ample  proTision."  Then  as  to  the  object  of  the 
assumed  trust,  the  only  expressions  defining  those  objects  are^ere  the  testator  speaks 
of  "  our  child,"  and  in  another,  "  our  daughter  and  grandchild.''  It  is  true,  the  older 
authorities  exercised  a  much  greater  latitude  in  creating  a  trust  out  of  expressions  of 
confidence,  than  the  more  modem  course  of  authorities,  which  are  against  raising  a  trust. 
In  looking  at  the  words  of  the  will,  it  is  perfectiy  obvious,  that  had  the  testator's  wife 
survived  him,  she  would  have  taken  the  whole  of  the  property,  unfettered  by  any  charge 
by  way  of  trust;  for  can  any  language  be  used,  carrying  witii  it  a  more  complete  g&» 
or  having  a  more  extensive  operation,  tHan  that  part  of  the  will  where  the  testator  says, 
"'  I  do  hereby  give  and  bequeath  unto  my  said  dear  wife,  all  and  singular  whatever 
property  and  effects  I  may  happen  to  die  possessed  of,  either  in  possession,  reversion, 
lemainder,  or  expectancy,  to  hold  the  same,  unto  my  said  dear  wife,  to  and  for  her  own 
use,  benefit,  and  disposal  absolutely  ?  "  And  then,  in  a  subsequent  part  of  the  will,  he 
tiius  expresses  himsielf :  "  And  whereas  I  have  hereby  manifested  abundant  proof  of 
•entire  confidence  in  my  said  dear  wife,  by  thus  giving  her  the  sovereign  ctmtrol  or ertht 
•whole  of  my  property,  for  her  sole  use  and  hen^t."  Can  any  language  be  stronger? 
"Where  is  there  one  single  word  or  expression,  which  in  the  most  remote  degree  can  be 
construed  into  a  trust,  in  respect  of  the  property  thus  absolutely  given  ?  He  then  pro- 
ceeds :  "  I  nevertheless  eamesUy  conjure  her,  under  the  advice  of  my  executors,  to  pro- 
ceed forthwith  to  make  ample  provision,  by  deed  or  will,  for  our  only  child  and  grand- 
daughter/' Is  it  possible  to  collect  from  these  words,  '' I  earnestly  conjure  her," 
sufficient  power  to  control  the  wife's  absolute  dominion  over  the  property  ?  In  the  case 
of  Knight  v.  Knight  (8  Bea.  148)  the  words  were,  "  I  trust  to  the  liberality  of  my  suc- 
cessors to  reward  any  otiier  of  my  old  servants  and  tenants  according  to  their  deserts, 
and  to  their  justice  in  continuing  the  estates  in  the  male  succession,  according  to  the 
will  of  the  founder  of  the  family,  my  above-named  grandfather,  Richard  Knight,"  but 
these  were  held  to  be  insufficiently  authoritative  to  create  a  trust  in  favour  of  the  male 
line  of  succession.  In  deciding  upon  this  class  of  cases,  the  House  of  Lords  have  inva- 
riably gone  upon  this  principle,  namely,  where  the  testator  has  manifested  a  dispositicm 
to  trust  and  confide  in  the  individual  to  whom  he  gives  his  estates,  but  nevertheless 
leaves  it  in  his  power  and  discretion,  and  does  not  coerce  the  party  in  that  which  he 
Irishes  to  be  done  by  him  in  reference  to  that  property— >there  the  individual  will  take 
it  entirely  unfettered,  and  free  from  any  trust  whatever.  The  vrords  of  the  present  wOl 
unquestionably  shew  what  entire  confidence  the  testator  placed  in  his  wife,  but  they 
extend  no  furtiier ;  certainly  those  expressions  cannot  be  said  to  control  her  power  over 
the  property  in  any  way  whatever. 

Cases  cited  for  tiie  demurrer  ^— CWr/t9  t.  Rippon  (3  Madd.  434) ;  Thorp  v.  Owen  (2 
Hare,  607)  ;  Lechmere  v.  Lavie  (2  M.  &  K.  197) ;  Abraham  v.  Alam  (1  Russ.  509)  ; 
JSale  V.  Moore  (1  Bim.  684) ;  Meredith  v.  Heneage  (1  Sun.  542) ;  Benson  v.  WMttam 
<5  Sun.  22)  ;  Hay  v.  Master  (6  Sim.  568). 

Wakefield,  Stuart,  and  Grimshaw,  in  support  of  the  bill.— If  the  general  intent  of 
tihe  testator  be  considered,  it  will  be  seen  that  his  desire  vfbs  not  only  to  provide  for 
Ills  wife,  but  to  make  a  provision  also  for  his  daughter  and  grand-daughter.  With 
regard  to  the  construction  of  vrills,  there  is  no  better  rule  than  that  laid  down  by  Sir 
William  Grant  in  Constantine  v.  Constantine  (6  Ves.  102),  that  is,  it  is  the  duty  of  the 
Court  to  give  efiect  to  every  word  of  the  will,  provided  an  effisct  can  be  given  to  it  not 
inconsistent  witii  the  general  intent  of  the  whole  will  taken  together.  In  the  present 
case  the  intention  is  clear,  for  the  testator  does  not  merely  say  tibat  be  intends  to  make, 
a  provision  for  his  daughter  and  grandchild,  but  he  says,  **  I  earnestly  conjure  her, 
under  the  advice  of  my  executors,  to  proceed  forthwith  to  make  ample  provision,  by 
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deed  or  will,  for  our  only  child  and  grand-daughter."  But,  according  to  the  argument 
made  use  of  on  the  other  side,  there  is  no  necessity  of  any  provision  being  made  on 
behalf  of  the  daughter  or  grand*daughter,  although  it  was  equally  the  testator's  intention 
to  provide  for  them  as  well  as  his  wife.  Had  the  testator  intended  that  his  wife  should 
have  the  absolute  ownership  of  the  property,  would  there  have  been  any  occasion  for  the 
direction  that  the  executors  should  lay  out  and  invest  the  moneys  produced  by  the  sale 
of  his  effects  in  the  public  stocks  or  funds,  with  full  power,  from  time  to  time,  to  vary 
or  transpose  the  same  ?  Again,  in  the  latter  clause  of  the  will,  where  the  testator 
directs  his  executors  to  "  retain  or  reimburse  themselves  all  costs,  charges,  damages, 
fees  to  counsel  for  any  advice,  and  other  legal  expenses  which  they  respectively  shall 
sustain  or  be  put  to  in  or  about  the  execution  of  my  will,"  sufficiently  shews  that  the 
wife  was  not  to  take  the  property  absolutely.  It  being  one  of  the  first  principles  of 
equity  that,  whenever  a  trust  is  created,  the  Court  will  not  allow  the  trust  to  fail  for 
want  of  a  trustee,  the  death  of  the  testator's  wife  in  his  lifetime  could  not  affect  the 
trust  in  favour  of  the  daughter  and  grandchild.  It  would  have  made  no  difference  with 
respect  to  the  present  question,  supposing  the  wife  had  survived  the  testator,  and  had 
made  an  assignment  of  her  interest  to  a  str|pger,  and  then,  in  conjunction  with  the 
assignee,  had  filed  their  bill  against  the  executors  for  a  transfer  of  the  property.  Under 
these  circumstances,  we  submit  that  the  Court  would  have  rendered  no  assistance  to  the 
parties,  except  upon  terms  of  having  a  fit  settlement  out  of  the  property  made  on  behalf 
of  the.  objects  of  the  trust,  agreeably  to  the  testator's  manifest  intention.  There  is  a 
further  reason,  however,  why  the  demurrer  ought  to  be  overruled.  It  is  the  separate 
demurrer  of  the  husband  of  the  testator's  daughter,  who  demurs  generally  for  want  of 
equity ;  but  if  this  were  a  case  of  a  mere  intestacy,  so  long  as  the  husband  is  not  to  be 
possessed  of  the  property,  the  child  has  the  same  equity  as  the  wife,  and  may  sustain  a 
bill  in  respect  of  it.  {Elihank  v.  Montilieu,  5  Ves.  737  ;  Wood  v.  Wood,  1  My.  &  0- 
401 ;  RaikesY.  Ward,  1  Hare,  445.) 
.    Bethell  was  not  called  upon  by  the  Court  to  reply. 

The  Vicb-Chancsllor. — ^This  is,  upon  the  whole,  a  plain  case,  although  there  is 
certainly  some  degree  of  confusion  and  uncertainty  upon  the  will  and  codicil.  Now,  it 
is  perfectly  clear  that  the  child  of  the  mother,  although  the  next  of  kin  to  the  testator, 
has  no  interest.  In  this  state  of  things,  the  question  depends  on  the  language  of  the 
will  and  codicil ;  and  here  I  make  one  general  observation,  namely,  that  there  existed 
a  confusion  in  Uie  testator's  mind  as  to  what  the  law  would  be  in  reference  to  the  Sta- 
tute of  Distribution.  This  circumstance  is  to  be  taken  into  consideration,  when  the 
Court  is  called  upon  to  construe  the  will  as  well  as  it  best  can.  It  is  manifest  that  in 
the  first  part  of  the  will  every  thing  is  given  to  the  testator's  wife  in  express  terms,  for 
her  sole  use  and  benefit  absolutely  :  "  Whereas,  I  am  possessed  of,  or  otherwise  weU 
entitled  to,  some  considerable  property  and  effects,  which  are  now  embarked  in  and  form 
part  of  the  capital  stock  in  trade,  or  business  of  a  silk  manufacturer,"  &c. "  and  whereas  I 
am  desirous  of  arranging  my  worldly  afi^irs,  and  of  making  a  suitable  provision  for  my 
dear  wife»  Elizabeth  Bridges,  as  well  as  for  my  daughter  and  grandchild  respectively. 
.*  *  *  Now,  therefore,  I  do  hereby  give  and  bequeath  unto  my  said  dear 
wife,  Elizabeth  Bridges,  all  and  singular  whatever  property  and  effects  I  may  happen  to 
die  possessed  of,  either  in  possession,  reversion,  remainder,  or  expectancy,  to  hold  the 
^same  unto  my  said  dear  wife."  Now,  it  appears  to  me  that  the  will  would  have  been 
complete  had  it  stopped  there,  for  every  thing,  except  the  bequest  to  his  daughter,  is 
given  to  the  wife;  and  the  following  words,  "for  her  own  use,  benefit,  and  dispcoal 
absolutely,"  are  quite  consistent  with  the  fact  that  the  testator  was  aware  be  had 
given  every  thing  to  her,  expressing  at  the  same  time  his  entire  confidence  that  she 
would  act  under  the  advice  of  his  executors,  "  well  knowing,"  he  says,  "  my  senti- 
ments, as  she  does,  and  implicitly  relying  upon  her  attachment  to  our  daughter  and 
grandchild ;  moreover,  believing  that  she  will  act  generally  under  the  immediate  advice 
and  judgment  of  my  executors  hereinafter  named."  Now,  it  is  impossible  in  this  part 
-to  spell  out  any  thing  that  would  shew  that  the  daughter,  or  grand- daughter,  or  both, 
were  intended  to  be  the  owners  of  that  property  which  is  given  to  the  wife.  The 
directions  to  the  trustees  to  call  in,  dispose  of,  and  convert  into  money  his  share  of  the 
business,  and  likewise  to  call  in  all  and  singular  other  his  personal  estate  and  effects 
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urbatooever,  and,  after  paying  his  debts,  &c.,  to  lay  out  and  invest  the  produce  of  Ids 
effects  in  the  public  stocks  or  funds,  or  upon  government  or  real  securities  in  England, 
in  his  wife's  own  name,  or  jointly  with  his  executors,  as  might  Be  deemed  most  ezpe-* 
dient  and  agreeable  to  his  wife.  &c.,  I  take  notice  of  in  this  place,  because  it  amounts  to 
a  complete  dealing  with  the  whole  of  the  personal  property.  Then,  if  the  wife  desired 
it  to  be  done,  the  executors  were  bound  to  lay  out  the  whole  of  the  testator's  property 
in  her  own  name  only ;  "  to  hold  the  same,  and  every  part  thereof,  with  the  dividends 
and  interest  arising  therefrom,  unto  my  said  dear  wife,  to  and  for  her  own  absolute  use* 
benefit,  and  disposal."  This,  and  the  passage  immediately  preceding,  manifests  a  com- 
plete obligation  upon  the  executors  to  invest  the  whole  of  die  personal  estate  in  secu» 
zities,  in  the  name  of  his  wife,  conjointly  with  their  own,  or  in  her  name  only,  at  her  own 
option  and  desire,  and  indicates  a  clear  intention  that  she  should  have  the  disposal  of 
the  whole.  Then  follows  this  clause-—"  And  whereas  I  have  hereby  manifested  abun- 
dant proof  of  entire  confidence  in  my  said  dear  wife,  by  thus  givmg  her  the  sovereign 
control  over  the  whole  of  my  property,  for  her  sole  use  and  benefit,  which  she  will  di2y 
appreciate  accordingly ;  I  nevertheless  earnestly  conjure  her,  under  the  advice  of  my 
executors,  to  proceed  forthwith  to  make  ample  provision,  by  deed  or  will,  for  our  only 
child  and  grand-daughter."  It  is  remarkable  that  in  this  one  clause  there  is  given 
an  unqualified  power  for  the  wife  to  make  a  provision,  in  what  manner  she  pleased^ 
either  by  deed  or  will.  Now,  can  the  ample  provision  to  give,  by  deed  or  wiU,  be  said 
to  pass  no  dominion  over  the  property  ?  I  wish  to  have  it  made  out  when  this  absolute 
power  is  given  to  the  wife*  and  the  word  "  conjure"  is  interposed,  that  the  property 
should,  from  this  trivial  circumstance,  be  construed  as  indicating  an  intention  to  have  it 
settled  upon  a  child  or  grandchild.  On  the  contrary,  it  was  clearly  meant  that  the  wife, 
with  the  advice  of  the  executors,  should  have  the  absolute  power  of  disposing  of  the 
property  as  she  migtit  deem  fit ;  and  the  very  construction  of  the  sentence  appears  to 
me  to  indicate  a  discretionary  power  was  intended  to  be  exercised  by  the  wife  as  to  the 
amplitude  of  the  provision ;  but  by  no  means  tantamount  to  a  gift  of  any  part  of  the 
real  or  personal  estate  to  the  child  or  grandchild.  But  even  suppose  there  existed  any 
ambiguity  in  the  first  part  of  the  will,  the  latter  part  contains  a  sweeping  clause,  which 
gives  every  thing  to  the  wife — for  the  testator  sums  it  up  by  saying,  **  All  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  I  give  unto  my  said  dear  wife ;"  so  that, 
if  there  had  been  any  ambiguity,  the  testator  has  provided  for  it  by  giving  every  thing 
to  his  wife.  Mr.  Wakefield  remarked,  upon  the  appointment  of  the  executors,  and  tiie 
clause  allowing  them  to  reimburse  themselves  of  fdl  costs,  charges,  damages,  &c.,  that 
they  might  sustain  in  or  about  the  execution  of  his  will ;  and  that  they  shall  be  only 
responsible  for  each  other* 8  acts.  Now,  as  this  clause  stands,  it  is  very  inaccurate, 
beoiuse  it  makes  the  executors  responsible  only  for  the  acts  of  one  another ;  but  it  does 
not  appear  to  me  to  affect  the  clear  residue  of  the  whole  of  the  testator's  property. 
Now,  the  codicil  leaves  the  case  just  as  it  stood  before—"  I  give  and  bequeath  unto  my 
servant,  Ann  Witney,  as  a  reward  for  her  long  and  faithful  services,  the  sum  of  400/.'* 
&c.  Here  there  is  nothing  more  than  the  gift  of  a  legacy  to  his  servant,  and  a  repub- 
lication of  his  will  by  operation  of  law ;  but  it  does  not  affect  one  single  word  of  the 
will.  Perhaps  the  testator  might  have  thought  that,  after  the  death  of  his  wife,  the 
law  would  make  ample  provision  for  his  child. 

Demurrer  allowed. 
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THE*  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday f  January  18,  1845. 
Re  The  Guabdiakb  of  the  Beohlet  UKiON.(a) 

Vend4nr  and  Purchaatr—PurehMe  under  en  Act  qfParUameni — Coats  qf  cmteeyance. 

Under  an  Act  cf  Parliament  far  enabling  the  guardiane  qf  workhoueee  and  uaione  to  pmrekme 
property  f  a  provision  was  made  with  regard  to  the  application  qf  money  paid  on  hehdff  ^ persons 
labouring  tinder  disabilities^  viz, — (when  the  purchase  money  shall  exceed  50/.),  and  there  be  no 
person  capable  qf  giving  a  sufficient  discharge  for  the  samSf  that  it  shall  be  paid  by  the  guardians  mid 
mterseers  into  the  Bank  qf  England,  in  the  name  and  with  the  privity  of  the  Accountant'  Oeneral  qf 
the  Court  qf  Exchequer,  as  therein  directed^  And  further,  that  '*  in  case  qf  suchpurehme  and 
payment  into  the  Bank  of  England,  and  iqfplication  to  the  Court  qf  Exchequer,  as  ttfitramid^ 
it  shall  be  lauful  for  the  said  Court  to  order  the  expenses  attending  such  purchase,  pa§fmenip  or 
application,  or  any  part  thereof,  to  be  paid  by  such  guardians  or  overseers,  who  shall  aeeoriBngfy 
pay  the  same  as  and  when  the  Court  shall  direct,  and  the  money  so  paid  shaU  be  a  charge  on  ttr 
poor-rates  of  such  parish,  or  such  union,  as  the  case  may  be.** 

^  negotiation  had  been  entered  into  under  the  Act  for  the  sale  qf  certain  property,  by  apariykana^ 
only  a  life  interest,  to  the  guardians  qf  the  B.  union,  both  sides  acting  under  the  snq^^osition  tkai 
the  vendor  had  the  fee-simple  in  the  property,  and  certain  expenses  had  been  ineurred  m  Meft 
negotiations,  from  May,  1843,  to  March,  1844.  Jn  the  mean  time  the  tenant  for  Iffe,  being  i 
rant  of  the  ^^eets  qf  the  Act  of  Parliament  in  respect  qf  the  expenses  attending  the  i 
tonsented  to  be  guided  by  the  usual  costs  as  ordinarify  ure  paid  between  uendor  and  i 
without  rqference  to  the  Act,  Jn  March,  1844,  however,  a  regular  eonaeyanee  was  made  to  tie 
guardians  by  the  tenant  for  life,  and  another  party  who  joined  m  conveying  the  fee^smeplSf  wkm^ 
upon  a  question  qf  costs  under  the  statute,  held,  that  notwithstanding  the  fradty  proceedings  up  to 
1844,  by  the  party  having  only  the  limited  interest,  and  his  stiptiation  as  to  costs,  whereby  he 
waived  the  provisions  of  the  statute,  he  was,  nevertheless,  entitled  to  its  benefit  in  this  respect,  and 
thertfore  the  vendors  were  entitled  to  the  costs  relating  to  the  eontraet  making  out  and  evidencing 
the  title,  the  perusal  and  execution  qfthe  eomfspanoe,  and  those  incident  to  thepresent  apptieaUem 
to  the  Court. 

The  5^6  Wm.  4,  c.  69 — **AnAct  to  facilitate  the  coftveyance  qf  workhouses  and  other  pro* 
perty  of  parishes,  and  of  incorporations  or  unions  of  parishes,  in  England  and  Wales" — reeiiisig 
that  there  are  certain  legal  disabilities  attending  the  title,  purchase,  sale,  and  disposal  qf  property 
which,  with  respect  to  workhouses  and  other  property  belonging  to  peariehes,  incorporations,  or 
unions,  it  is  expedient  to  remove,  and  to  sin^lffy  the  assurances  for  the  conveyance,  exchange,  or 
tranrfer  qf  such  property,  enacts,  Thai  it  shall  be  lawful  for  the  Commissioners  qf  the  Khs^e 
Majesty*  s  Woods,  Forests,  and  Land  Revenues,  by  and  with  the  consent,  in  writing,  qfthe  Lord 
High  TVeasurer,  or  the  Commissioners  qfhis  Majesty* s  Treasury,  or  any  three  or  more  qfthem, 
end  for  his  Mqfesty,  by  any  grant  signed  by  the  Chancellor  qfthe  Duchy  of  Lancaster,  and  for  the 
Jhtke  of  Cornwall,  by  any  grant  signed  by  the  Chancellor  of  that  duchy,  to  grant  to  theguar^ans 
and  overseers  qf  the  poor  qf  any  parish  or  umon  qf  parishes,  under  the  direction  and  friM  the 
approbation  qf  the  poor-law  commissioners  for  England  and  Wales  (to  be  tesHfled  by  order  under 
their  hands  and  seal),  and  for  any  lay  or  ecclesiastical  corporation  aggregate  or  sole,  and  for  any 
feoffees  or  trustees  to  charitable  or  other  uses,  and  for  any  person  beneficially  seised  or  entitled  in 
possession,  as  tenant  in  fee^^shnple  or  infee-ttril,  general  or  special,  or  for  his  own  life,  or  for  years 
determinable  on  his  own  life  (such  estate  fir  life  or  years  not  being  subject  to  any  rent),  or  for  any 
term  qf  years  in  gross,  whereqf  not  less  than  four  hundred  shall  be  unexpired,  and  suijeet  to  no 
equity  of  redemption  or  rents,  except  a  nomnuU  rent,  and  for  any  nuaried  woman  entitled  or 
interested  as  aforesaid,  to  her  separate  use,  and  for  the  guardian,  trustee,  husband,  or  committee 
qf  any  person  so  seised  or  entitled  who  shall  be  an  ir^ant,  married  woman  (not  separately  entitled), 
idiot,  lunatic,  or  under  any  other  disability,  to  dispose  of  by  way  of  absolute  sale,  or  in  exchange 
of  any  messuages,  lands,  or  other  hereditaments,  any  lands  or  buildings,  for  the  purpose  of  the  same 
being  used  as  or  converted  into  a  workhouse,  or  qf  being  used  as  the  site  of  a  workhouse,  or  qf  being 
occupied  with  a  workhouse,  or  for  any  other  purpose  relating  to  the  relirf  qfthe  poor  which  the  said 
poor-law  commissioners  may  approve  qf,  with  the  rights  and  appurtenances,  and  to  convey  the  saaw 
and  the  fee-simple  and  inheritance  thereof  unto  the  guardians  or  overseers  of  any  union  or  parish,  and 
their  successors,  or  in  such  other  manner  as  the  said  poor-law  commissioners  may  direct,  and  to 
accept  from  and  give  to  such  guardians  or  overseers  any  moneys  by  way  qf  equality  or  exchange. 

.And  with  regard  to  the  application  qf  money  paid  for  the  purchase  or  on  the  exchange  qf  heredita- 
ments qf  persons  under  disability,  the  second  section  enacts,  That  all  sums  qf  money  which  shall  be 
agreed  to  be  paid  to  any  corporation,  or  to  any  trustee,  guardian,  or  committee,  for  or  on  beha^qf 
ony  ififant,  ward,  lunatic,  idiot,  married  woman,  or  other  person  under  disability,  or  to  any  person 
(a)  Reported  by  G.  GolDbmitr,  Esq.,  Barriater-at-law. 
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«AoM  teA-jMI  i€  timiUd  in  tetilemmi  fir  ike  pwektue  or  9gektmge  <gf  hendUmitenU  a»  qfia^m 
waidy  MitUlt  t»  cat*  ike  mme  thaU  exceed  the  eum  tifbOL,  and  there  shall  be  no  pereon  etg^eile  ^ 
ffhfmff  a  euffidewt  diechargefor  the  same,  be  paid  by  theeaidguardiatu  and  overeeereinto  the  Bank 
iff  England,  m  the  name  and  with  the  privity  of  the  Accotmtant^Oeneral  of  the  Court  qfExehequerf 
to  be  placed  in  hie  aeeount  to  the  credit  of  the  party  who  ehall  be  eo  intereeted  in  the  eaid  heredita^ 
meniCf  deeeribing  them,  euijfeet  to  the  order  ef  the  eaid  Court  qfBxckequer,  wkiek  eaid  Courty  on 
ikepatUUm  itfor  motienon  bekaffqfany  eorporaiion  orpereon  making  claim  to  any  euch  money,  ie 
hereby  empowered  to  order  eummarily  the  ineeetment  qfeuehmoney  in  thepurchaee  of  real  eetateCf 
to  be  settled  to  the  said  usee  and  i^on  the  same  trusts  as  the  lands  so  sold  were  previously  eubject 
to,  or  in  the  public  funds,  and  the  distribution  of  the  rents  and  dividends  thereqf  respectively ^ 
according  fo  the  respective  iniereete  qfthe  claimanis  therettf,  and  to  make  suck  other  order  in  the 
premises  as  to  the  Court  should  seem  reasonable;  and  the  cashier  of  the  Bank  <f  England  who  shall 
receive  euch  money  shall  give  a  recent  to  the  party  paying  the  same,  ^jfecffying  for  what  the  same 
is  received,  which  recent  shall  be,  to  all  intents  and  purposes,  a  n^jicient  discharge ;  and,  tfpon 
such  receipt  being  given,  it  shall  be  lauful  for  the  said  poor-law  commissioners,  by  order  under 
their  hands  and  seals,  to  direct  that  the  said  hereditaments  so  purchased  by  such  guardians  or  over^ 
seere  shall  be  appropriated  for  the  purposes  of  this  Act ;  and  in  case  of  doubts  or  questions  qf  title 
to  any  money  paid  into  the  Bank  of  England  by  virtue  of  this  Act,  or  the  securities  on  which  the 
same  may  be  invested,  or  the  dividends  or  interests  tkereqf,  the  corporation  orpereon  who  shall  have 
been  in  the  possession  qfsuch  hereditaments^  interests,  or  tTteumbrances  at  the  time  of  suchpur^ 
chase,  and  persons  claiming  under  them,  shall  be  deemed  and  taken  to  be  lawfully  entitled  to  such 
hereditaments,  interests,  or  incumbrances  until  the  contrary  shall  be  shewn  to  the  satitfaction  of 
the  eaid  Court  of  Exchequer,  and  the  securities  and  principal  and  interest  moneys  shall  be  applied 
and  ditpoeed  of  accordingly ;  and  in  case  of  such  purchase  and  payment  into  the  Bank  of  England^ 
and  application  to  the  Court  of  Exchequer  as  qforesaid,  it  shall  be  lauifiil  for  the  said  Court  to 
order  the  expenses  attending  such  purchase,  payment,  or  application,  or  any  part  thereof,  to  be 
paid  by  such  guardians  or  overseers,  who  shall  accordingly  pay  the  same  as  and  when  the  said 
Court  shall  direct,  and  the  money  so  paid  shall  be  a  charge  on  the  poor-rates  cf  such  parish  or  such 
union,  as  the  case  may  be, 

THIS  was  a  petition,  under  the  above  Act,  of  George  Robert  Morgan  (the  surviv- 
ing trustee  of  a  settlement,  dated  26th  of  September,  1622,  made  on  the  mar- 
riage of  John  Skeggs  with  his  present  wife),  and  of  the  said  John  Skeggs.  It 
stated  that  John  Skeggs,  in  the  month  of  May,  1843,  contracted  to  sell  to  the  guardians 
of  the  poor  of  the  Bromley  Union,  ui  the  county  of  Kent,  a  certain  piece  of  ground, 
situate  in  the  parish  of  Famborough,  for  the  purpose  of  the  union*  for  the  sum  of  300/. : 
that  an  abstract  of  the  title  of  Skeggs  to  the  property  was  sent  to  the  solicitors  for 
the  guardians,  and  certain  objections  were  taken  to  the  title,  whieh  w«re,  however,  re- 
moved :  that  the  title  to  the  property  having  been  approved  of  and  accepted,  on  behalf 
of  the  guardians,  a  conveyance  of  the  same  was,  in  April,  1844,  by  virtue  of  the  above 
Act  of  Parliament,  and  with  the  approbation  of  the  poor-law  commissioners,  executed 
by  the  petitioner,  G.  R.  Morgan,  ^as  such  surviving  trustee,  and  by  the  other 
petitioner,  J.  Skeggs,  who  was  seized  in  possession  as  tenant  for  life  in  the  land 
and  hereditaments  so  conveyed  :  that  in  consequence  of  the  marriage  settlement  above 
mentioned  not  containing  any  trust  or  power  of  sale,  the  petitioners  were  not  able  to 
give  a  sufficient  receipt  for  the  purchase-money,  and  that  therefore  the  guardians,  in 
pursuance  of  the  Act  of  Parlx^o^ient,  in  the  month  of  June,  1844,  paid  the  above 
mentioned  sum  of  300/.  into  the  Bank  of  England  in  the  name  of  the  Accountant- 
General,  to  the  credit  of  the  petitioner^  George  Rt.  Morgan,  as  s«ich  surviving 
trustee  as  before  mentioned,  and  that  the  same  was  then  so  standing :  that  the  peti- 
tioners had  sustained  divers  costs  attending  and  relating  to  the  contract  for  sale,  and 
makiog  out  and  evidencing  their  title  to  the  said  piece  of  land,  and  the  perusal 
and  execution  of  the  said  conveyance  executed  by  them  as  aforesaid,  which  costs  they 
were  advised  they  were  entitled  to  receive  from  the  guardians ;  and  that  they  were  de- 
sirous that  the  said  sum  of  300/.  so  standing  in  the  name  of  the  Accountant- General, 
as  before  stated,  should  be  laid  out  and  invested  in  the  purchase  of  3  per  Cent.  Consols, 
until  a  favourable  opportunity  occurred  for  investing  the  same  in  the  purchase  of  land 
under  the  provisions  in  that  behalf  contained  in  the  above-mentioned  Act.  The  peti- 
tion therefore  prayed  that  the  sum  of  300/.  (the  purchase-money)  standing  in  the  name 
of  the  Accountant-General  to  the  credit  of  the  said  G.  Rt.  Morgan  might  be  laid  out 
and  invested  in  the  purchase  of  3  per  Cent.  Consols  ;  to  tax  the  petitioner's  costs  of 
and  relating  to  the  contract  for  sale,  and  making  out  and  evidencing  the  title  of  the  peti» 
tionera  to  the  said  piece  or  parcel  of  land  and  hereditaments,  and  the  perusal  and  exe* 
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cation  of  the  said  conTeyance  executed  by  them  to  the  guardians,  and  also  of  and 
incidental  to  the  present  application,  and  that  such  costs,  when  taxed,  might  be  paid  by 
the  said  guardians. 

It  appears  that  various  communications  were  had  between  Mr.  Skeggs  alone  and 
the  guardians  between  the  month  of  May,  1843,  and  March,  1844,  and  that  in  conse- 
quence of  such  communications  he  delivered  certain  abstracts  of  title  to  the  solicitors 
of  the  guardians.  A  verbal  stipulation  was  also  entered  into  by  Mr.  Skeggs,  relating 
to  the  costs  of  the  purchase,  the  effect  of  which  was  that  the  usual  costs,  as  observed 
between  vendor  and  purchaser,  should  only  be  paid,  and  not  such  as  might,  under  the. 
Act  of  Parliament,  be  demanded  by  the  vendor.  During  all  this  negotiation,  Morgan* 
the  trustee,  knew  nothing  of  what  was  passing  between  the  other  parties,  whilst  the 
guardians,  for  some  time,  laboured  under  a  mistaken  notion  that  in  treating  with  Skeggs 
they  were  dealing  with  a  person  who  had  in  himself  a  good  title  to  the  property  in 
question  as  to  an  estate  in  fee-simple.  The  estate  was,  however,  conveyed  by  Morgan 
and  Skeggs  to  the  guardians  in  April  following,  as  before  stated. 

The  question  now  raised  was,  whether  the  guardians,  having  been  led  into  an  error 
by  the  conduct  of  Skeggs,  the  tenant  for  life,  with  reference  to  his  limited  interest, 
and  having  regard  also  to  his  dealings  with  them  as  to  the  costs  of  the  conveyance, 
were  bound  to  pay  the  expenses  as  required  by  the  Act,  or  only  such  costs  as  were 
usually  enforced  as  between  vendor  and  purchaser.  The  case  of  Ex  parte  Earl  o/Albe* 
marie,  in  re  Guilterosa  Prison,  heard  in  the  Equity  Exchequer,  before  Lord  Abinger, 
(Law  Jour.  N.  S.  vol.  7,  pt.  1,  p.  63),  was  relied  on  by  the  petitioners. 

Stuart  and  BUtan,  for  the  petitioners,  relied  upon  the  case  of  Ex  parte  Earl  of  AJhe^ 
marie  (a)  above  mentioned. 

Betkell,  for  the  respondents.-^The  question  is  this— whether  certain  persons,  who 
represent  themselves  entitled  to  property,  enter  into  a  contract  respecting  that  pro- 
perty, and  incur  divers  expenses,  then  afterwards  become  tired  of  the  contract,  can 
hold  the  purchasers  bound  to  the  Act  of  Parliament  notwithstanding  their  faulty  pro* 
ceedings?  The  facts  are  these.  In  the  month  of  April,  1843,  a  proposal  was  made» 
it  is  said,  on  the  part  of  Skeggs,  a  tenant  for  life  of  the  property.  From  that  time 
until  March,  1844,  the  parties  proceeded  upon  an  erroneous  supposition  which  the 
guardians  entertained,  namely,  that  Skeggs  had  power  to  enter  into  the  contract,  in 
respect  of  the  fee*simple  of  the  property.  It  is  to  be  observed,  that  the  Court  is,  under 
the  Act  of  Parliament,  to  give  no  more  costs  than  are  expressed  or  authorized.  We 
contend,  that  every  tittle  of  costs  prior  to  the  month  of  March,  1844,  ought  to  be 
borne  by  the  faulty  party,  and  cannot  be  brought  under  the  operation  of  the  Act  of 
Parliament.  The  language  of  the  Act  itself,  which  the  Court  will  have  to  decide,  is 
peculiar ;  for  it  is  stated  that,  "  in  case  of  such  purchase  and  payment  into  the  Bank 
of  England,  and  application  to  the  Court  of  Exchequer,  as  aforesaid,  it  shall  be  lawful 
for  the  said  Court  to  order  the  expenses  attending  such  purchase,  payment,  &c.,  to  be 
paid  by  such  guardians  or  overseers,  who  shall  accordingly  pay  the  same  as  and  when 
the  Court  shall  direct,  and  therefore  the  word  purchase  must  be  taken  in  a  limited 
sense,  and  is  not  to  be  understood  as  extending  to  the  whole  transaction ;  if  so,  it 
would  extend  to  the  pa3nnent  of  the  purchase-money,  which  follows  next  in  order  in 
the  Act.  It  is  not  equivalent  to  transaction  or  business.  We  are  bound  to  pay,  as 
trustees  of  the  money,  no  more  than  the  expenses  of  entering  into  the  contract,  and 
not  the  expenses  of  examining  the  title,  &c.  We  say,  therefore,  first — ^The  Court 
will  look  only  to  that  contract  which  was  actually  carried  into  effect  in  the  year  IS44, 
for  nothing  was  done  in  the  faulty  transactions  prior  to  that  time.     Second — ^Hie 

(a)  This  was  a  case  which  arose  oat  of  the  same  of  the  title,  and  the  petition  was  presented  to  con* 
Act  of  Parliament,  when  a  petition  was  presented,  firm  that  report,  and  for  the  costs  of  tliat  transac- 
■tating  that  the  guardians  of  the  Gniltcross  Union  tion,  viz.,  the  costs  atUndiog  the  contract — those 
had  contracted  with  the  trustees  of  Lord  Albe-  of  the  petition  for  a  reinvestment  and  refierenoe— 
marle*s  marriage  settlements  to  purchase  of  them  those  attending  the  conveyance  of  the  trustees  of 
certain  lands  for  the  purposes  of  the  union ;  and  the  setUement,  and  those  of  the  present  application, 
that  the  trustees  had  agreed  to  purchase  other  lands,  the  guardians,  who  were  the  respondents,  sab- 
to  be  settled  similarly  to  those  they  had  contracted  mitting  that  the  costs  ought  to  be  apportioned  be- 
to  sell,  and  prayiag  for  a  reference  to  the  Master  to  tween  the  parties.  But  Lord  Abiager,  C,  B., 
ascertain  whether  a  good  title  could  be  made  to  ordered  the  petitioners  the  whole  of  the  costs  as 
f  Qch  lands.    The  Master  made  his  report  in  favour  prayed. 
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Court  has  no  authority  to  give  the  petitioners  more  than  the  expenses  of  the  purchase'. 
money,  properly  so  called,  not  for  examining  the  title  nor  preparing  and  executing 
the  conveyance.  The  present  application  is  not  within  the  intention  of  the  Act  of 
Parliament,  therefore  your  Honour  will  only  give  the  petitioners  costs  as  I  have 
described,  and  make  them  pay  the  costs  of  this  application. 

Piatt  (with  Bethell),  for  respondents,  urged  that  there  were  two  grounds  upon  which 
they  opposed  the  petitioners :  Ist,  as  to  the  construction  of  the  Act  of  Parliament 
itself;  2ndly,  the  particular  circumstances  of  the  transaction,  even  if  the  application 
were  within  the  terms  of  the  Act.  That  the  Act  itself  refers  to  two  distinct  classes 
of  persons,  vendors  and  purchasers ;  for,  reciting  the  difficulty  that  existed  in  the  sale 
and  disposal  of  property  relating  to  workhouses,  and  other  property  belonging  to 
parishes,  &c.,  it  provides  for  vendors  with  a  view  to  facilitate  the  sale,  and  purchasers 
with  an  intent  to  furnish  facilities  to  purchase ;  so  that  when  the  Act  empowers  the 
Court  of  Chancery  to  charge  expenses,  only  those  usually  borne  by  the  purchaser  are 
meant,  and  does  not  authorize  the  Court  to  compel  guardians  of  workhouses  to  pay 
the  expenses  of  deducing  the  title  of  the  vendor.  If  the  Act  took  the  vendor's  land, 
whether  he  will  or  no,  as  in  the  case  where  a  railroad  is  wanted,  it  would  be  a  different 
thing;  but  if  the  vendor  enter  into  a  contract  under  the  Act,  he  does  it  voluntarily. 
That  even  supposing  the  Court  should  be  against  the  respondents  as  to  the  construc- 
tion of  the  Act  of  Parliament,  yet,  as  to  the  contract  itself,  it  must  be  taken  as 
originating  in  1844.  This  is  proved  by  the  letter  firom  Thomas,  the  solicitor  to  Skeggs, 
dated  the  1 2th  of  March,  1844,  to  Morgan,  to  ask  whether  he  would  allow  him  to  peruse 
the  draft  conveyance  on  his  (Morgan's)  behalf,  and  Morgan's  answer,  on  the  14th, 
authorizing  him  to  do  so ;  and  in  his  affidavit,  swearing  that  until  the  receipt  by 
him  of  the  above  letter  of  Thomas,  he  was  not  aware  of  the  intended  sale.  If 
the  contract  was  not  entered  into  by  Morgan,  prior  to  that  time,  the  guardians 
oould  not  be  called  upon  to  pay  for  any  expenses  incurred  before.  As  for  the  trans- 
actions anterior  to  March,  1844,  even  from  the  beginning  of  the  negotiations,  the 
parties,  as  vendors,  represented  themselves  to  be  owners  of  the  fee,  but  not  one  word 
as  to  the  different  characters  of  the  parties.  The  deeds  were  brought  by  Skeggs 
to  Latter,  one  of  the  solicitors  to  the  guardians,  but  not  one  word  was  said  as  to 
his  being  a  mere  tenant  for  life.  A  letter  of  the  13th  of  June,  1843,  was  written 
firom  Latter  to  Thomas,  repudiating  costs,  except  the  ordinary  ones  of  purchasers. 
Neither  Mr.  Thomas  nor  Skeggs  said  any  thing,  in  those  transactions,  as  to  costs  ; 
therefore  the  impression  must  have  been,  that  there  was  no  incapacity  in  the  vendor 
with  whom  the  guardians  were  dealing ;  but  there  was  nothing  said  respecting  the 
expenses  of  tKc  abstract,  or  deducing  the  title.  That  the  purchasers  were  under  the 
impression  they  were  dealing  with  persons  who  were  seised  of  the  fee,  the  vendors  not 
shewing  any  thing  to  the  contrary. 

The  Vicb-Chancbllor. — I  do  not  think  that  any  erroneous  idea  which  a  party  may 
entertain  respecting  his  rights  will  destroy  those  rights.  I  can  easily  conceive  of  a 
person  releasing  or  giving  up  his  interest  in  an  estate  ;  but  wiU  his  mere  ignorance 
therein  affect  such  interest  ?  The  decision  of  the  Court  of  Exchequer  urged  in  favour 
of  the  petitioners  appears  to  be  in  point ;  but  as  it  regards  the  waiving  any  part  of 
the  Act  of  Parliament,  it  is  iniquitous  to  take  advantage  of  the  ignorance  of  a  party 
when  the  transaction  is  to  be  completed  in  accordance  with  the  provisions  of  that  Act, 
and  the  expenses  are  to  be  paid  in  pursuance  of  the  same ;  therefore,  whatever  former 
costs  were  incurred,  they  must  be  borne  by  the  guardians. 

Costs  according  to  the  prayer  of  the  petition. 
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COURT  OF  EXCHEQUER. 

Michaelmas  Term,  1844. 
YoiTDE  V,  Jones,  (a) 

A,  teat  entitled  to  certain  Jreehold property  in  the  county  qf  Denbigh,  and  B.,  a  ladp,  to  other  Jreehoid 
property  in  Denbiyhehire,  and  also  in  Montgonuryehiref  including  an  estate  called  Ptas  Madoc,  m 
the  former  county,  A  marriage  being  contemplated  between  A.  and  B,,  articles  were  executed  om 
the  ISth  of  October,  1773,  and  befhre  the  marriage^  between  A.  and B,  and  C.  and  />.,  by  which  U 
was  stipulated,  that  in  ease  of  the  •marriage,  the  estates  of  A,,  and  also  ihoseofB.,  exeiuaiue  ofPlm 
Madoc,  should  be  settled,  sutdeet  to  terms  ofbOO  years,  to  the  use  qfA.  and  B,,  during  their  Joint  Uam^ 
and  that  of  the  survivor,  and  to  the  use  qfthe  Jlrst  and  other  sons  qfthe  marriage  suceessiv^y  m 
tail,  Sfc. :  and  in  default  of  issue,  to  the  first  and  other  sons  ofB.by  any  future  marriage,  wUk 
divers  limitaiions  over,  ifc.  7%ere  were  two  sons  of  the  marriage,  T,  and  E.,  and  also  two  doughs 
iers,  T,  attained  his  mtgority  before  August,  1801,  and  in  thai  month  the  property  of  A.  was,  by 
indentures  of  lease  and  release,  conveyed  to  W.for  2,000  years,  by  way  qf  mortgage,  and  su^^  to 
that  term,  to  such  uses  as  A.  and  B.  and  T.  during  their  joint  lives  by  deed  should  appoint,-  and  in 
default  of  such  appointment,  to  the  use  qfA.  and  B,,for  their  joint  lives  and  that  qfthe  survivor^ 
and  afterwards  to  such  uses  as  A,  should  appoint ;  and  in  drfault,  to  such  uses  as  the  said  estates 
then  stood  limited  and  settled.  On  the  1st  and  2nd  of  April,  1802,  by  deed  of  lease  and  release,  A.<, 
JB.,  and  T.  conveyed  to  /.  all  the  estates  of  A,  and  B.  and  T.,  in  the  counties  of  Montgomery  and 
Denbigh^  and  certain  tithes,  theretqfore  the  inheritance  qfA,,  in  order  to  make  J,  tenant  to  tke 
pracipe,  and  the  uses  qfthe  recovery  were  declared  to  be  to  such  uses  as  A,  and  B.  and  T.  by  deed, 
during  their  joint  lives,  should  appoint;  and  in  drfault,  to  tJieuse  of  A.  and  B.  during  their  joint 
lives;  and  on  the  death  of  either,  to  such  uses  as  T.  and  the  survivor  qfA.  and  B.  should  by  deed 
appoint;  and  in  default,  to  the  use  of  the  survivor  qfA,  and  B.,  and,  after  their  decease,  as  T, 
should  appoint;  and  in  drfault  of  appointment,  then  to  and  for  and  upon  such  and  the  same  pro* 
visoes,  limitations,  and  agreements  as  the  aeid  hereditaments  and  premises  were  and  stood  iiudted 
to  immediately  before  the  execution  rfthat  indenture,  by  virtue  of  the  articles  of  settlement  rfthm 
18/A  of  October,  1773,  or  to,  for,  and  upon  such  and  so  many  of  them  as  should  be  then  existing 
undetermined  and  capable  of  taking  effect.  Recoveries  were  accordingly  steered  in  1802,  and  A* 
died  shortly  afterwards. 

Held,  that  qfter  the  determination  of  the  estates  created  by  the  deed  of  1802,  and  m  drfault  (f 
appointment,  that  deed  and  the  recovery  did  not  operate  so  as  to  create  any  other  legal  lieUtatiom, 
and  t/iat  Plas  Madoc  remained  unaffected  thereby. 

By  a  deed  dated  the  22nd  qf  December,  1809,  referring  to  the  deed  qf  1802,  and  reciting  it,  B. 
and  T,  exercised  the  power  of  appointment  given  to  them  by  the  deed  q/*  1802  over  all  the  estates  in 
the  county  of  Denbigh  (except  Plas  Madoc,  and  the  mines  and  minerals,  which  excepted  heredita* 
ments  are  stated  to  be  therein  more  particularly  described,  but  are  not),  and  tg^pointed  to  the  mem 
thereinrfter  declared.  By  the  same  deed,  B,  released  all  her  estates,  save  end  except  to  her  assd 
her  assigns  during  her  life,  Plas  Madoc,  the  mines  and  minerals,  to  E,  and  his  heirs,  to  the  use  qf 
trustees,  for  a  term  1,000  years,  to  secure  to  her  500/.  per  annum,  and  b, 0001.  for  the  children  qf 
the  marriage,  and  subject  to  this  term,  to  the  use  and  intent  that  B.  might  receive  an  annuity  of 
400/.  a  year  with  powers  for  the  recovery  thereqf,  and  subject  thereto,  to  the  use  of  T.,  his  heirs  and 
assigns  for  ever. 

Held,  that  Plas  Madoc  passed  under  the  conveyance  from  B.  to  T.,  in  fee,  subject  to  the  mort§age 
effecting  it,  and  the  term  for  1,000  years,  and  that  the  exception  of  the  life  estate  to  B.  was  repug* 
nant  and  void. 

THIS  case  was  sent  by  the  Vice-Cfaancellor  of  England  for  the  opinion  of  this 
Court.  By  the  case  it  appeared  that  the  Rev.  Thomas  Youde,  being  entitled  in 
fee-simple  to  certain  freehold  estates  in  the  county  of  Denbigh  in  the  year  1773, 
married  Sarah  Edwards,  who  had  freehold  estates  in  the  connty  of  Montgomery,  «nd 
also  in  the  county  of  Denbigh,  including  Plas  Madoc,  situate  in  the  latter  connty. 
Prior  to  the  marriage,  articles  were  executed  between  these  parties  and  Messrs.  Parry 
and  Middleton,  on  the  ISth  of  October,  1773,  by  which  it  was  stipulated  that  in  case 
the  marriage  took  place,  Mr.  Youde's  estates  should  be  settled,  subject  to  terms  of 
500  years,  and  Mrs.  Edwards's  (not  including  Plas  Madoc)  to  the  use  of  Mr.  and 
Mrs.  Youde  for  their  lives  and  the  life  of  the  survivor,  and  to  the  use  of  the  first  and 
other  sons  of  the  marriage  successively  in  tail ;  and  in  default  of  such  issue,  to  the  first 
and  other  sons  of  Mrs.  Edwards  by  any  future  marriage,  with  divers  limitations  over, 

(o)  Reported  by  J.  B.  Aspinall,  Esq.,  Bamster-at-law. 
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«nd  ^th  powers,  &c.  There  were  children  of  this  marriage,  two  sons,  Thomu 
Watkin  Youde  and  Edward,  and  also  two  daughters.  Thomas  W.  Youde  attained  his 
majority  before  August,  1801,  and  on  the  11 1£  and  12th  of  that  month  the  property 
of  Mr.  Youde,  the  father,  was  by  indenture  of  lease  and  release  conveyed  to  Whitley 
for  2,000  years  by  way  of  mortgage,  and  subject  to  that  term,  to  such  uses  as  Thomas 
Youde  and  his  wife  and  Thomas  Watkins  Youde  during  their  joint  Hves  by  deed 
should  appoint;  and  in  default,  to  the  use  of  Thomas  Youde  and  wife  for  tiieir  lives 
and  the  life  of  the  survivor,  and  afterwards  to  such  uses  as  Thomas  Youde  should 
appoint;  and  in  default,  to  such  uses  as  the  said  estates  then  stood  limited  and  settled* 
On  the  1st  and  2nd  April,  1802,  by  deed  of  lease  and  release  between  Thomas  Youde 
and  his  wife  and  Thomas  Watkin  Youde,  of  the  first  part,  Thomas  Jones,  of  the  second, 
and  Thomas  Skye,  of  the  third,  Thomas  Youde  and  wife  and  Thomas  Watkin  Youde 
conveyed  to  Jones  and  his  heirs  all  ^e  estates  of  Thomas  Youde  and  wife  and  Thomas 
Watkin  Youde,  or  any  or  either  of  them,  in  Montgomery  or  Denbigh,  and  certain  tithes 
theretofore  the  inheritance  of  Mr.  Youde,  in  order  to  make  Jones  tenant  to  the  pra- 
eipe;  and  the  uses  of  the  recovery  were  declared  to  be  as  follows  :<^To  such  uses  as 
lliomas  Youde  and  wife  and  Thomas  Watkin  Youde,  by  any  deed,  &c.,  during  their 
joint  lives,  should  appoint ;  and  in  default,  to  the  use  of  Thomas  Youde  and  wife  during 
tlieir  joint  lives,  and  on  the  death  of  either,  to  such  uses  as  Thomas  Watkin  Youde, 
and  the  survivor  of  Thomas  Youde  and  wife,  should  by  deed  appoint ;  and  in  default, 
to  the  use  of  the  survivor  of  Thomas  Youde  and  wife ;  and  after  ^eir  decease,  as 
Thomas  Watidn  Youde  should  appoint ;  and  in  default  of  appointment,  then  to,  for, 
and  upon  such  and  the  same  powers,  provisoes,  limitations,  and  agreements  as  the 
said  hereditaments  and  premises  were  and  stood  limited  to  immediately  before  the 
execution  of  that  indenture,  by  virtue  of  the  articles  of  settlement,  meaning  those  of 
the  18th  October,  1773,  or  to,  for,  and  upon  such  and  so  many  of  them  as  should 
be  then  existing  undetermined  and  capable  of  taking  effect.  Common  recoveries 
were  accordingly  suffered  in  1802,  and  Thomas  Youde  died  shortly  afterwards. 
By  a  deed  of  appointment  and  release,  dated  the  22nd  day  of  December,  1809,  and 
made  between  Sarah  Youde  of  the  first  part,  Thomas  Watkin  Youde  of  the  second 
part,  and  other  parties,  referring  to  the  deed  of  1802,  and  reciting  it,  and  reciting  that 
Flas  Madoc  was  subject  to  a  mortgage,  and  reciting  a  contract  by  Thomas  Watkin 
Youde  to  purchase  the  life  interest  of  Mrs.  Youde  in  the  estates  therein  mentioned 
for  an  annuity  of  400/.  per  annum,  and  the  payment  of  her  debts,  Sarah  Youde 
and  Thomas  Watkin  Youde  exercised  their  power  of  appointment  given  by  tiie 
deed  of  1802  over  all  the  estates  in  the  county  of  Denbigh  (except  Flas  Madoc  and 
the  mines  and  minerals,  which  excepted  hereditaments  are  stated  to  be  thereinafter 
more  particularly  described,  but  are  not),  and  appointed  to  the  uses  thereinafter  men- 
tioned and  declared,  and  by  the  same  deed  Sarah  Youde  released  all  her  estates  (save 
and  except  to  her  and  her  assigns  during  her  life  Has  Madoc,  the  mines  and  minerals) 
to  Evan  Jones  and  his  heirs,  to  the  use  of  trustees,  for  a  term  of  one  thousand  years, 
which  was  to  secure  to  her  500/.  per  annum,  5,000/.  and  for  the  children  of  the 
marriage ;  and  subject  to  this  term,  to  the  use  and  intent  that  Mrs.  Youde  might 
receive  an  annuity  of  400/.  a  year,  with  powers  for  the  recovery  thereof;  and  subject 
thereto,  to  the  use  of  Thos.  W.  Youde,  his  heirs  and  assigns  for  ever.  The  first 
question  proposed  by  the  Vice-Chancellor,  ••  Whether,  under  the  said  indentures  of 
lease  and  release  of  the  first  and  second  days  of  April,  1802,  and  the  said  common 
recoveries  suffered  in  pursuance  thereof,  or  any  of  them,  the  said  Sarah  Youde  was 
entitled  to  any  and  what  estate  or  estates  of  and  in  the  said  capital  messuage  or 
mansion,  with  the  lands,  buildings,  gardens,  and  appurtenances  thereto  belonging, 
called  Plas  Madoc  estate,  in  the  parish  of  Rhuabon,  in  the  county  of  Denbigh,  and 
other  the  said  messuage,  lands,  and  hereditaments  situate  within  the  said  parish  of 
Rhuabon,  and  the  said  mines  of  coal,  iron,  and  minerals  in  or  under  the  said  lands  or 
hereditaments  in  the  said  parish  of  Rhuabon,  or  of  or  in  any  and  which  of  them ;  and 
whether,  under  the  said  indentures  and  recoveries,  or  any  of  them,  the  said  Edward 
Youde  took  or  was  entitled  to  any,  and  what,  estate  or  estates,  of  or  in  the  said 
capital  messuage  or  mansion  house,  with  the  lands,  buildings,  gardens,  and  appur- 
tenances thereto  belonging,  called  Has  Madoc,  and  other  the  said  messuages,  lands. 
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and  hereditaments,  situated  within  the  said  parish  of  Rhuabon,  and  the  said  mines  of 
coal,  iron,  and  minerals,  in  or  under  the  said  lands  in  the  said  parish  of  Rhuabon,  or 
of  or  in  any,  and  which  of  them  ?"  The  second  question  of  the  Vice-Chancdlor 
was,  "  whether  under  and  by  virtue  of  the  deeds  of  lease  and  release  and  appointment 
of  December,  1809,  Thomas  Watkin  Youde  took  any  and  what  estate  in  Plas  Madoc« 
and  in  the  mines  and  minerals  ?" 

The  case  was  argued  by  Kelly  for  the  plaintiff. 

Hodgson  appeared  for  the  parties  interested  under  the  will  of  Sarah  Youde. 

Watgon,  for  persons  interested  under  the  will  of  T.  W.  Youde,  and 

Daniel,  for  other  parties. 

Cur.  adv.  vult, 

Mr.  Baron  Parkb  now  said — This  case,  which  was  sent  for  the  opinion  of  this  Court 
by  the  Vice-Chancellor  of  England,  was  argued  a  few  days  ago  before  my  brothers 
Gurney,  Rolfe,  and  myself,  and  I  have  now  to  state  the  reasons  for  the  certificate  which 
we  are  about  to  transmit  to  his  Honour.  We  proceed  first  to  answer  the  first  question. 
We  can  have  no  doubt  what  the  parties  to  the  deed  of  1802  intended  by  that  deed  to 
have  done ;  it  may  be  said  to  be  certain  that  they  meant  to  settle  all  the  wife's  pro- 
perty to  the  uses  specified  in  the  articles  of  1773.  But  the  question  in  this  and  all 
other  cases  of  construction  is,  not  what  the  parties  intended  to  have  done  by  the  instru- 
ment executed  by  them,  but  what  the  meaning  of  the  words  of  the  instrument  is  ? 
There  is  no  question  as  to  the  effect  of  the  instrument  of  1802,  and  the  recovery  was 
in  limiting  the  wife's  estates  to  herself  and  her  husband  for  their  lives,  and  to  the  sur* 
vivor  for  life,  subject  to  the  powers  of  appointment  mentioned  in  the  deed  of  1802. 
The  doubt  that  has  arisen  is  as  to  the  meaning  of  the  subsequent  provision.  It  seems 
to  us  that  after  the  determination  of  those  estates,  and  in  default  of  appointment,  the 
■  deed  of  1802  and  the  recovery  do  not  operate  so  as  to  create  any  other  legal  limi- 
tations. By  the  words  of  the  deed  of  1802,  which  are  clear,  the  estates  are  limited  to 
the  same  uses  as  they  stood  limited  to  before  by  virtue  of  the  articles  of  settlement  of 
October,  1773,  and  no  others ;  but  those  articles  contained  no  legal  limitations  of  these 
^estates ;  nor,  indeed,  do  they  comprise  Plas  Madoc  at  all ;  and  consequently  all  the 
^estates,  and  particularly  Plas  Madoc,  were  unaffected  by  the  provisions  of  the  deed  of 
JL802  at  law.  The  articles  were  obligatory  upon  the  parties  as  a  contract  which  equity 
would  enforce  against  them  and  their  representatives,  and  those  claiming  the  estate 
under  them  with  notice,  but  they  did  not  otherwise  affect  the  estates.  We  must  con- 
strue the  words  of  the  indentures  of  1802  as  we  find  them,  and  we  are  not  at  liberty* 
in  order  to  effect  what  we  may  well  suppose  the  parties  meant  to  do,  to  alter  the  lan- 
guage of  the  deed,  and  read  it  as  if  it  had  contained,  instead  of  its  present  terms,  a  pro- 
vision "  tliat  in  default  of  appointment,  the  estate  should  be  held  on  such  and  the  same 
uses  as  are  mentioned  and  described  in  the  articles  of  settlement  of  October,  1773,  with 
respect  to  the  hereditaments  therein  mentioned."  We  shall  therefore  answer  the  first 
question  of  the  Vice-Chancellor  in  conformity  with  what  I  have  stated.  With  respect 
to  the  second  question  put  to  us,  we  are  of  opinion  that  as  Mrs.  Youde  was  entitled  to 
Plas  Madoc  and  the  mines,  in  fee-simple,  at  the  time  of  the  execution  of  those  deeds^ 
and  as  that  estate  was  excepted  from  the  appointment,  and  passed  under  the  convey- 
ance from  her  to  Thomas  Watkin  Youde,  in  fee,  subject  to  the  mortgage  affecting  that 
estate,  and  to  the  term  for  1,000  years,  and  the  exception  of  the  life  estate  to  Mrs. 
Youde  was  repugnant  and  void.  The  result,  therefore!  of  our  opinions  will  be  ia 
accordance  with  what  I  have  stated. 
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Thursday,  January  16,  Wednesday,  January  22,  and  Thursday, 
February   27,  1845. 

Ward  v.  Auoland.  (a) 

Voluntary  deed — Incomplete  alignment — Covenant  for  further  aeeurance — Notice — Delivery-^ 
Mortgage  debt — Policy  of  assurance. 

A,  B,  assigns,  teithout  consideration,  all  his  household  goods  and  furniture,  8fC.,  all  sums  of  money 
owing  to  him,  together  with  all  policies  and  other  securities  for  the  same,  and  all  the  personal  estate 
and  ^ects  qf  which  he  was  then  or  might  thereafter  be  possessed,  together  with  the  several  mort- 
gages, and  all  other  securities,  8fc.,  unto  a  trustee^  for  the  uu  of  himself  for  life,  and,  after  his 
decease,  for  the  benefit  of  his  two  nieces;  and  afterwards,  by  his  will,  he  bequeathed  the  whole  qf 
the  said  property  to  his  executors,  for  the  benefit  of  the  children  cf  one  of  the  two  nieces,  Aftw 
executing  the  assignment,  he  delivered  it  to  the  trustee,  who  ever  after  retained  it.  77ie  mortgage- 
deed  and  the  policy  of  assurance  were  not  delivered  to  the  trustee,  nor  was  any  notice  of  the  assign^ 
ment  given  either  to  the  mortgagor  or  to  the  assurance  office.  A,  B.  also  remained  in  possession  qf 
the  furniture,  Sfc,  and  in  receipt  of  the  income  of  the  personal  estate,  uniil  his  death.  The  trustee 
having  filed  a  bill  against  the  claimants  under  the  deed  and  those  under  the  will,  and  also  against 
the  executors,  to  have  the  trusts  of  the  deed  executed  under  the  direction  of  the  Court — Held,  that 
he  was  entitled  to  no  relief. 

Quare,  would  notice  to  the  mortgagor  and  to  the  assurance  office  have  completed  the  trustee's  title,  so 
as  that  a  Court  of  equity  would  act  upon  it  7 

If  not,  would  delivery  of  the  mortgage-deed  and  qf  the  policy  have  had  that  ^ect  ? 

Or,  if  not,  would  both  together  ? 

THIS  was  a  suit  instituted  for  the  purpose  of  performing  and  canying  into  execu- 
tion, under  the  direction  and  authority  of  the  Court,  the  trusts  of  a  certain 
indenture  of  assignment,  bearing  date  the  7th  day  of  July,  1826,  whereby  the  Rev. 
William  Whitelock,  of  Sulhamstead,  in  the  county  of  Berks,  conveyed  and  assigned  to 
the  plaintiff,  Joseph  Ward,  certain  property,  upon  the  trusts  and  for  the  purposes 
therein  mentioned.  The  deed  was  made  between  William  Whitelock,  of  the  first  part ; 
William  Turner  Ward,  of  Wakefield,  in  the  county  of  York,  and  Margaret  his  wife,  and 
Mary  Hervey,  of  Sulhamstead,  widow,  of  the  second  part ;  and  the  plaintiff,  otf  the  third 
part ;  and  after  reciting  that  the  said  William  Whitelock  was  then  possessed  of,  or  inter- 
ested in,  divers  sums  of  money  out  at  interest  upon  securities,  and  also  of  and  in  divers 
household  goods,  furniture,  plate,  linen,  and  china,  and  of  a  policy  of  assurance  on  his 
own  life,  and  of  other  personal  estate  and  effects,  and  that,  being  desirous  of  making  a 
provision  for  the  said  William  Turner  Ward,  and  Margaret  his  wife,  and  Mary  Hervey 
(his  nieces,  and  only  near  relations),  he  had  proposed  to  assign  and  transfer  all  and  singu- 
lar his  said  personal  estate  and  effects  for  the  benefit  of  the  said  William  Turner  Ward, 
and  Margaret  his  wife,  and  Mary  Hervey,  after  his  the  said  William  Whitelock's 
death,  in  manner  thereinafter  mentioned,  it  was  thereby  witnessed  that,  for  carrying 
such  his  desire  into  effect  and  execution,  and  for  and  in  consideration  of  natural  love  and 
affection  for  and  towards  his  nieces,  the  said  Margaret  Ward  and  Mary  Hervey,  and  for 
their  maintenance  and  advancement  in  life,  and  for  divers  other  good  causes  and  con- 
siderations, he,  the  said  William  Whitelock,  did  thereby  grant,  bargain,  sell,  assign^ 
transfer,  and  set  over  unto  the  plaintiff,  his  executors,  administrators,  and  assigns,  all 
and  singular  his  household  goods  and  furniture,  plate,  linen,  and  china,  live  and  dead 
stocky  effects,  books,  prints,  and  pictures,  and  also  all  and  every  sum  and  sums  of 
money  then  due  or  owing  to  him,  the  said  William  Whitelock,  with  all  policies  and  other 
securities  for  the  same,  and  all  other  the  personal  estate  and  effects  whatsoever,  whereof 
he  the  said  William  Whitelock  then  was,  or  should,  or  might,  at  any  time  or  times 
thereafter,  be  possessed  of,  interested  in,  or  entitled  unto,  and  in  whose  hands,  custody^ 
or  power  the  same,  or  any  of  them,  or  any  part  thereof,  then  were  or  might  thereafter 
come  or  be,  with  tiieir  and  every  of  their  appurtenances  ;  and  all  the  estate,  right,  title» 
&c.,  together  with  the  several  mortgages  and  all  other  securities,  deeds,  evidences,  and 
writings  whatsoever^  relating  to  the  premises,  in  the  custody  or  power  of  the  said  Wil- 

(a)  Reported  by  J.  Macaulat,  Esq.,  BarrUt«r-at-law. 
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liam  Whitelock,  Qr  which  he  could  come  by  "without  suit ;  to  have  and  to  hold,  receive, 
take,  and  enjoy  all  and  every  the  said  goods,  chattels,  and  effects,  sum  and  sums  of 
money,  debts,  and  all  and  singular  other  the  estate  and  effects  thereinbefore  granted 
and  assigned,  or  mentioned,  or  intended  so  to  be,  with  their  and  every  of  their  appur- 
tenances, unto  plaintiff,  his  executors,  administrators,  and  assigns,  upon  the  trusts  fol- 
lowing, that  is  to  say, — To  the  use  of  the  said  William  Whitelock  for  and  during  the 
term  of  his  natural  life ;  and  after  his  decease,  then,  as  to  one  moiety  thereof,  to  the  use 
of  the  said  William  Turner  Ward  and  Margaret  his  wife,  absolutely ;  and  as  to  the 
other  moiety,  to  the  use  of  the  said  Mary  Hervey,  absolutely  ;  subject,  nevertheless,  ta 
the  follovring  proviso,  that  is  to  say,  that  in  case  the  said  William  Turner  Ward  and 
Margaret  his  wife,  or  the  said  Mary  Hervey,  should  depart  this  life  in  the  lifetime  of 
him  the  said  William  Whitelock,  leaving  lawful  issue  them  surviving,  then  that  the  part» 
share,  or  proportion  of  them  or  her  so  dying,  of  and  in  the  estate  and  effects  thereinbefore 
limited  to  the  parent  or  parents  so  dying,  shoidd  go  and  be  to  the  use  of  the  said 
issue,  in  equal  shares  and  proportions,  as  tenants  in  common,  if  more  than  one,  and  if 
only  one,  then  to  such  only  child  absolutely.  And  in  case  the  said  William  Turner 
Ward  and  Margeret  his  wife,  or  the  said  Mary  Hervey,  should  depart  this  life  in  the 
lifetime  of  the  said  William  Whitelock,  without  leaving  such  issue  them  or  her 
surviving,  then  that  the  part,  share,  or  proportion  of  the  said  effects  thereinbefore 
limited  to  or  for  the  use  of  them  or  her  so  dying  as  last  aforesaid,  should  go  and  be 
to  the  use  of  the  survivor  of  them,  the  said  William  Turner  Ward  and  Margaret  his 
wife,  and  Mary  Hervey.  And  it  was  thereby  further  witnessed,  that,  for  the  better 
enabling  the  plaintiff  to  recover,  receive,  and  get  in  all  or  any  sum  or  sums  of  money 
secured  to  the  said  William  Whitelock  on  mortgage  of  any  lands,  tenements,  or  here- 
ditaments, and  for  the  conside'  jttions  aforesaid,  he  the  said  William  Whitelock  did 
thereby  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  plaintiff,  his  executors, 
administrators,  and  assigns,  all  and  every  the  messuages,  lands,  tenements,  and  here<*^ 
ditaments,  and  parts  and  shares  of  messuages,  lands,  tenements,  and  hereditaments* 
whatsoever  and  wheresoever  situate,  of  or  to  which  the  said  William  Whitelock  was 
seised  or  entitled  in  mortgage,  or  which  was  or  were  in  any  way  vested  in  him  by  way 
of  mortgage,  for  any  term  of  years,  in  fee,  or  otherwise,  in  possession,  reversion^ 
remainder,  or  expectancy,  and  particularly  described  in  the  several  indentures  or  instruT 
xnents  of  mortgage,  with  their  and  every  of  their  appurtenances,  and  all  the  estate,  &c.r 
to  hold  the  same  imto  plaintiff,  his  executors,  administrators,  and  assigns,  from  thence- 
forth, for  and  during  all  the  rest,  residue,  and  remainder  of  the  several  terms  of  years 
limited  or  created  by  the  said  several  indentures,  or  other  instruments  of  mortgage,  then 
to  come  and  unexpired,  therein,  but  subject,  nevertheless,  to  such  right  or  equity  of 
redemption  as  was  subsisting,  and  as  the  same  premises  were  subject  to  under  and  by 
virtue  of  the  same  several  indentures  or  other  instruments  of  mortgage,  and  to  the 
several  provisoes  or  agreements  for  redemption  therein  contained,  and  also  subject  t& 
the  several  trusts  thereinbefore  declared  concerning  the  said  sums  of  money  secured  by 
the  said  several,  mortgages.  The  deed  also  contained  a  provision  that  the  receipts  of 
the  plaintiff  should  be  effectual  discharges  for  moneys  paid  to  him  ;  and  the  said  Wil- 
liam Whitelock  thereby  also  made,  ordained,  constituted,  and  appointed  plaintiff,  and 
his  heirs,  his  true  and  lawfid  attorney  and  attorneys,  irrevocably,  for  him  and  in  his 
name,  or  otherwise  (nevertheless  upon  the  trusts  aforesaid),  to  ask,  demand,  sue  for, 
recover,  and  receive  all  and  every  the  debts,  sum  and  sums  of  money,  and  personal 
estate  and  effects  so  due,  owing,  or  belonging  to  the  said  William  Whitelock,  and  for 
moneys  received  to  give  receipts,  &c.,  and  on  non-payment,  to  bring  actions,  file  bills* 
&c     There  was  also  a  covenant  by  William  Whitelock  for  further  assurance. 

Immediately  upon  the  execution  of  this  indenture,  it  was  delivered  to  the  plaintifiv 
the  trustee,  and  has  remained  in  his  possession  ever  since.  But  Mr.  Whitelock  con- 
tinued in  possession  of  the  household  furniture  and  effects,  and  in  the  receipt  of 
the  income  arising  from  the  mortgage  money  and  other  the  personal  estate  and  effects^ 
according  to,  and  consistently  with,  the  trusts  of  the  indenture,  up  to  the  time  of  his 
death.  Neither  the  mortgage-deed  nor  the  policy  of  insurance  was  delivered  to  the 
trustee,  nor  was  notice  of  tiie  deed  of  assignment  given  to  the  mortgagor  or  the  insur- 
ance office. 
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■  At  the  date  and  exeeutian  of  the  deed,  Mr.  Whiteloek  wms  entitled  to  the  bob  of 
325/.,  standing  oat  on  the  security  of  a  mortgage  in  fee  of  oertnin  castomary  lands^ 
called  "  Ilie  Bookings/'  situate  in  Underbarrow,  in  the  parish  of  Kendal,  in  the  county 
of  Westmoreland,  originally  made  by  the  Rev.  Thomas  Hervey  to  one  George  Benson, 
by  indenture  bearing  date  the  24th  day  of  February,  1821,  andby  George  Benson  con* 
▼eyed  to  Mr.  Whiteloek,  by  indenture  bearing  date  the  20th  February,  1822  ;  and  also 
to  another  sum  of  221/.  2s.  6d.  charged  on  the  same  lands,  by  an  indenture  of  fur* 
ther  charge  bearing  date  the  13th  February,  1823.  He  was  entitled  also  to  a  policy  of 
insurance,  bearing  date  the  24th  of  January,  1825,  granted  to  him  on  his  own  life  by 
the  Norwich  Union  Life  Insurance  Society,  for  the  sum  of  1,000/. ;  and  he  was  poe-> 
aessed  of  certain  household  furniture,  plate,  linen,  china,  glass,  and  other  personal 
estate  and  effects,  in  and  about  his  dwelling-house  at  Sulhamstead.  The  sum  of  300/.» 
Three  per  Cent.  Consolidated  Bank  Annuities,  was  also  standing  in  his  name,  but  was 
not  transferred  to  the  trustee. 

Mary  Hervey  afterwards  died  in  the  lifetime  of  the  settlor,  leaving  two  children 
her  surviving,  namely,  William  Whiteloek  Hervey  and  Dorothy  Ann  Hervey. 

Mr.  Whiteloek,  subsequently  to  the  execution  of  the  deed  of  assignment,  duly  made 
his  last  will  and  testament,  bearing  date  the  5th  of  July,  1633,  and,  after  directing  his 
debts  and  funeral  and  testamentary  expenses  to  be  paid,  he  gave,  devised,  and 
bequeathed  to  the  Rev.  William  Fisher  Audland,  of  Queen's  College,  Oxford,  and 
Bobert  Moser,  of  Kendal,  aforesaid,  and  to  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  several  natures  and  tenures  thereof,  all  his  estate,  right,  title» 
and  interest,  of  and  in  all  the  several  closes,  inclosures,  and  parcels  of  land,  called  the 
Bookings,  situate  in  Underbarrow  aforesaid,  together  with  the  principal  money  and 
interest  secured  to  him  thereon  by  mortgage  ;  and  also  the  sum  of  300/.  Three  per  Cent. 
Consolidated  Bank  Annuities,  then  standing  in  his  name  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England ;  also  all  his  right  and  interest  of  and  in  an  instru* 
jnent  or  policy  of  insurance  by  which  his  life  was  insured  in  the  Norwich  Union  Life  In« 
anrance  Society  Office,  in  the  sum  of  1,000/.,  and  also  the  said  sum  of  1,000/.  thereby 
secured,  and  all  other  sum  and  sums  which  should  or  might  become  payable  or  be  recover* 
able  and  be  received  upon  or  by  virtue  of  the  said  policy  of  insurance,  and  all  benefit  and 
advantage  thereof,  upon  trusts,  which  were,  as  to  the  mortgage  money  and  the  Consols, 
for  the  benefit  of  Dorothy  Ann  Hervey,  and  as  to  the  policy  of  1,000/.,  for  the  benefit  of 
William  Whiteloek  Hervey ;  and  he  also  gave  and  bequeathed  all  his  household  goods 
and  furniture,  plate,  linen,  and  china,  books,  prints,  and  pictures,  clothing,  and  wearing 
apparel,  and  all  other  the  residue  of  his  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever  the  same  might  be,  of  which  he  might  die  possessed 
•or  entitled  unto,  in  possession,  reversion,  remainder,  or  expectancy,  at  the  time  of  hia 
decease,  unto  the  said  William  Fisher  Audland  and  Robert  Moser,  their  executors^ 
administrators,  and  assigns,  upon  trust,  after  payment  and  satisfisction  of  his  debts, 
for  the  benefit  of  William  Whiteloek  Hervey  and  Dorothy  Ann  Hervey,  in  equal 
4Bhares ;  and  the  said  testator  thereby  nominated  and  appointed  the  said  William 
Pisher  Audland  and  Robert  Moser  joint  executors  of  his  will. 

The  testator  departed  this  life  on  the  27th  of  June,  1836,  without  having  altered  or 
revoked  his  will,  which  was,  on  the  15th  of  November,  1836,  duly  proved  by  William 
Fisher  Audland,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury. 

After  the  death  of  the  testator  the  executors  were  informed  of  the  existence  of  the 
deed,  but  they  refused  to  acknowledge  its  validity,  and  to  deliver  up  to  the  plaintiff, 
as  trustee  thereof,  any  part  of  the  testator's  personal  estate  and  effects  of  which  they 
had  possessed  themselves.  A  bill  was  then  filed  by  the  trustee,  and  William  Turner 
Ward,  and  Margaret  his  wife,  against  the  executors,  and  William  Whiteloek  Hervey, 
and  Dorothy  Aun  Hervey,  for  establishing  the  deed,  and  carr3ring  into  executioa 
the  trusts  thexeof ;  and  the  cause  (a)  coming  on  to  be  heard  before  the  Vice-Chan- 
cellor  of  England,  on  the  14th  of  July,  1837,  the  bill  was  dismissed  with  costs,  on  the 
gionnd  that  "  there  was  no  equity  for  the  Court  to  interfere."  (b)  The  plaintiffs 
having  appealed  from  that  decision.  Lord  Cottenham,  on  the  16th  of  June,  1838^  (c) 

(a)  The  case  is  reported  in  8  Sim.  671.  (6)  Id.  676. 

(c)  1  C.  P.  Coop.  Kep.  146— 1S8. 
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affirmed  the  Vice- Chancellor's  decree,  except  that  it  was  to  be  "  without  prejudice  to 
the  institution  of  any  other  suit." 

The  observations  of  Lord  Cottenham,  however,  in  giving  judgment,  appearing  to 
point  rather  to  the  objectionable  form  of  the  suit,  than  to  die  want  of  equity,  if  the 
bill  had  been  properly  framed,  the  plaintiffs  in  that  suit  were  advised  to  institute 
a  new  one  in  the  form  suggested,  as  was  supposed,  by  his  lordship.  The  present  bill 
was  accordingly  filed  on  the  8th  of  September,  1841,  by  Joseph  Ward,  as  sole  plaintiff^, 
against  William  Fisher  Audland,  Robert  Moser,  WiUiam  Whitelock  Hervey,  Dorothy 
Ann  Hervey,  William  Turner  Ward,  and  Margaret  his  wife ;  and  after  stating  the 
said  indenture  of  the  7th  of  July,  1826,  and  the  will,  went  on  further  to  state,  among 
other  things,  that  the  several  deifendants  thereto  having  set  up  conflicting  claims  to 
the  personal  property  and  effects  assigned  to  the  plaintiff  by  the  said  indenture,  the 
defendants,  William  Turner  Ward  and .  Margaret  his  wife  claiming  one  equal  moiety 
thereof,  under  the  said  indenture,  and  William  Whitelock  Hervey  and  Dorothy  Ann 
Hervey  claiming  to  be  entitled  to  the  whole  thereof,  under  the  said  will  of  the  tea* 
tator,  he,  the  plaintiff,  was  thereby  unable  to  perform  the  trusts  of  the  said  indenture, 
and  that  as  such  trustee  as  aforesaid,  he  had  applied  to  and  requested  the  defendants, 
William  Fisher  Audland  and  Robert  Moser,  to  pay  or  deliver  over  to  him  the  furniture, 
moneys,  effects,  and  personal  estate  so  assigned  to  him,  or  the  produce  thereof,  in 
order  that  he  might  apply  and  dispose  of  the  same  on  the  trusts  of  the  said  indenture, 
and  to  furnish  him  with  an  account  thereof ;  and  that  he  had  also  applied  to  and 
requested  the  whole  of  the  defendants  to  settle  and  agree  upon  their  respective  rights 
in  or  to  the  said  personal  property  and  effects,  so  as  to  enable  him  to  act  under  the 
trusts  of  the  said  indenture,  but  without  effect.  The  bill  charged  that  the  rights  and 
interests  of  the  several  persons,  parties  thereto,  under  the  said  indenture  and  the  said  will, 
and  who  were  the  only  persons  interested  therein,  ought  to  be  ascertained  and  declared 
by  the  Court,  and  that  all  necessary  inquiries  ought  to  be  directed  for  more  effectually 
ascertaining  and  declaring  the  same.  And  it  also  further  charged,  that  the  plaintifF, 
under  the  circumstances  aforesaid,  could  not  safely  or  possibly  proceed  to  the  execu- 
tion  of  the  trusts  of  the  scud  indenture  without  the  aid,  judgment,  and  protection  of  the 
Court  in  respect  of  the  several  matters  aforesaid.  And  it  prayed,  that  an  account 
should  be  taken,  under  the  authority  and  direction  of  the  Court,  of  all  the  household 
furniture,  moneys,  and  securities  for  money,  mortgages,  policies  of  insurance,  and  other 
effects  which  the  testator  possessed  or  was  entitled  to  at  the  date  and  execution  of  the 
indenture  of  the  7th  of  July,  1826,  and  that  it  might  be  ascertained  and  declared  by 
the  decree  of  the  Court  what  part  or  parts  thereof  and  what  estate  and  inteieat 
therein  were  assigned  to  and  became  vested  in  the  plaintiff,  and  which  he  became 
entitled  to  or  interested  in  as  such  trustee,  under  the  same  indenture ;  and  that  the 
trusts  thereof  might  be  performed  and  carried  into  execution  by  and  under  the  autho- 
rity and  direction  of  the  Court ;  and  that,  if  necessary,  an  account  might  be  taken  of 
the  personal  estate  and  effects  of  the  testator,  as  well  that  of  which  he  was  possessed 
xnr  entitled  to  at  the  date  and  execution  of  the  said  indenture,  as  that  which  was  sub* 
sequently  acquired,  and  that  the  latter,  if  it  did  not  pass  by  the  indenture  of  assign- 
ment, might  be  declared  first  liable  to  the  payment  of  debts,  &c. ;  and  that  the  whole 
of  the  household  furniture,  moneys,  mortgages,  policy,  and  other  the  personal  estate 
and  effects  of  the  said  testator,  at  the  date  of  the  indenture,  might  be  conveyed  to  the 
jiiamtiff,  or  the  value  thereof  might  be  made  good  by  the  said  testator's  estate  upon  the 
trusts  of  the  said  indenture,  &c. 

The  cause  came  on  to  be  heard  on  the  29th  of  July,  1843,  and  a  decree  was  made, 
by  which  it  was  ordered  that  it  be  referred  to  the  Master  to  inquire  what  property 
was  included  in  the  indenture  of  the  7th  of  July,  1826,  and  whether  the  same,  or  any, 
and  what  part  thereof  came  into  the  possession  of  the  executors ;  also  to  inquire 
whether  there  was  any  and  what  property  belonging  to  the  testator  at  the  time  of  his 
death,  which  was  not  included  in  the  said  indenture  ;  also  to  inquire  what  debts  were 
owing  by  testator  at  his  death,  and  whether  any  remained  unpaid,  with  liberty  to  state 
apecial  circumstances,  and  reserving  further  directions  and  costs. 

The  Master,  by  his  report,  dated  the  6th  of  May,  1844,  stated  that  the  property 
included  in  the  indenture  consisted  of  two .  sums  of  money,  amounting  together  to 
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546/.  28.  6d.,  secured  by  two  indentures  of  mortgage  in  fee,  Mr.  Whitelock  being,  at 
the  time  of  his  death,  mortgagee  in  possession ;  also  of  a  certain  policy  of  insurance 
granted  by  the  Norwich  Union  life  Insurance  Society ;  also  of  a  quantity  of  household 
furniture,  plate,  linen,  china,  glass,  live  and  dead  stock  and  effects,  books  and  like* 
nesses ;  and  that  so  much  thereof  as  was  possessed  by  the  executors  was  set  forth  in 
the  first  part  of  the  schedule.  He  also  found  that  there  was  other  property  belonging 
to  the  testator,  at  his  death,  which  was  not  included  in  the  indenture,  the  particulara 
of  which  were  set  forth  in  the  second  part  of  the  schedule ;  and  that  the  debta 
amounted  to  124/.  7s.  5d.,  and  had  been  long  since  paid,  the  property  not  included  in 
the  indenture  being  much  more  than  sufficient  to  discharge  them. 

Cooper  (with  him  Rolt),  for  the  plaintiff,  the  trustee. — I  shall  confine  myself  to  men- 
tioning the  three  species  of  property,  the  mortgage-money,  the  policy  of  insurance,  and  the 
household  furniture,  and  stating  ^e  authorities  which  bear  upon  the  question  in  refer- 
ence to  each.  And,  first,  as  to  the  mortgage-money — ^that  is  a  chose  in  action,  and 
cannot  be  assigned  at  law  by  such  a  deed ;  but  the  assignment  so  made  is  such  an 
assignment  as  to  enable  the  assignee  to  sustain  an  action  in  the  name  of  the  assignor* 
and  without  his  leave,  and  the  assignee  cannot,  by  releasing  the  action,  defeat  it 
(Legh  v.  Legh,  1  Boss.  &  P.  447) ;  and  the  assignee  may  sustain  an  action  in  the  name 
of  the  assignor,  although  the  latter  has  become  bankrupt.  (Winch  v.  Keeley,  1  T.  R. 
619.)  A  covenant  by  an  obligee  of  a  bond  not  to  sue  tlie  obligor  during  his  life,  is  & 
bar  to  an  action  by  an  assignee  of  that  bond  in  the  name  of  Uie  obligor.  (Morley  v. 
Frtar,  6  Bingh.  547.)  Secondly,  the  policy  of  insurance  is  also  a  chose  in  action,  and 
not  properly  assignable ;  but  there  may  be  a  quasi  assignment  of  it,  and  it  in  no  respect 
differs  from  the  case  of  the  mortgage-money,  except  that  there  has  been  no  notice  of  it 
given  to  the  insurance  office,  in  order  to  complete  the  assignment.  Notice,  however, 
is  not  necessary  among  volunteers.  If  indeed  the  second  assignee  had  advanced 
money  or  given  a  valuable  consideration,  notice  would  have  been  necessary ;  but  there 
is  nothing  of  the  kind  alleged  in  this  case.  Also,  in  cases  of  bankruptcy,  notice  would 
be  necessary:  but  that  is  because  the  policy  being,  at  the  time  of  the  bankruptcy,  in  the 
OQtder,  disposition,  and  control  of  the  bankrupt,  would  pass  to  his  assignees,  under  the 
bankrupt  laws,  and  notice  of  the  previous  assignment,  in  order  to  prevent  fraud,  is 
necessary  to  exempt  it  from  their  operation.  But  notice  is  not  necessary  to  give  an 
assignee  in  our  situation  a  right  to  sustain  an  action.  {Jones  v.  Gibbons,  9Ves.  411 ;  (a) 
Forteseue  v.  Bamett,  3  Myl.  &  K.  36.)  Thirdly,  as  to  the  household  furniture,  which 
the  settlor  kept  in  his  own  possession.  If  property  of  this  nature  be  assigned,  it  ought, 
in  order  to  pass  the  legal  estate,  to  be  deUvered  at  the  time  of  the  assignment ;  but 
where,  as  here,  it  is  part  of  the  arrangement  tliat  the  property  be  retained  by  the 
settlor  for  his  own  use  for  life,  the  assignment  is  complete.  (Cadogan  v.  Kennett,  2 
Cowp.  432 ;  Edwards  v.  Harben,  2  T.  R.  587 ;  Dewey  v.  Bayniwn,  6  East,  257  ;  Reed 
y.  Wilmott,  5  Moore  &  P.  553.)  A  voluntary  settlement  is  good  against  a  subsequent. 
wiU,  because  neither  of  them  is  founded  on  a  valuable  consideration.  (ViUiers  v.  Beau» 
mont,  I  Vem.  100;  Boughton  v.  Boughton,  I  Atkyns,  625.)  Besides,  there  is  a  covenant 
for  further  assurance,  which,  if  any  thing  be  wanting  to  complete  the  assignment,  makes 
up  the  deficiency.  The  testator's  estate  is  liable  at  law  on  that  covenant,  and  to  pre- 
vent circuity  of  action,  the  Court  will  give  us  relief  here ;  and  if  the  articles  be  in 
existence,  will  decree  them  to  us  specifically.  {Williamson  v.  Codrington,  1  Ves.  sen. 
511 ;  Watson  v.  Parker,  6  Beav.  283  ;  Dillon  v.  Coppin,  4  Myl.  &  Cr.  647.) 

linney  and  Taylor,  for  William  Turner  Ward  and  Margaret  his  wife. — ^We  appear 
for  Mr.  and  Mrs.  Ward,  who  are  beneficially  entitled  under  the  deed  to  one  moie^  of 
Mr.  Whitelock's  property,  while  the  Herveys  are  entitled  to  the  other  moiety  under  the 
same  deed,  but  claim  the  whole  by  virtue  of  the  bequests  in  the  will.  All  objections  to 
the  form  of  the  suit  are  now  removed,  as  it  has  been  instituted  in  accordance  with 

{a)  In  Forteseue  V.  Bamett,  J.  B.  made  a  voluntary-  amraaee  office,  and  J.  B.  afterwards  surrendered 
asngnment,  by  deed,  of  a  policy  of  assaraoce  upon  for  a  valuable  eonsideration  tbe  policy  and  a  bona* 
his  own  life  for  1,000{.,  to  trustees  upon  trust  for  the  thereon  to  the  assurance  office.  Held,  that  no  act 
benefit  of  his  sister  and  her  children,  if  they  should  remained  to  be  done  to  give  effect  to  the  assign- 
outlive  him.  The  deed  was  delivered  to  one  of  the  ment,  and  that  J.  B.  was  bound  to  give  security  to 
trustees,  and  J.  B.  kept  the  policy  in  his  own  posses-  the  amount  of  the  policy  and  bonuses, 
aion.    No  notice  of  the  assignment  was  given  to  the 
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Lord  Cottenhem's  suggestioii,  and  18  bow,  ihxT^ibfre,  sustamable  as  regards  partieB. 
There  are  three  species  of  property  to  be  considerered  here,  of  which  the  first  is  the 
mortgi^  debt.  Thia  is  not  assignable  at  law ;  but  such  an  assignment  of  it  as  can 
be  made  has  been  made ;  no  further  act  could  have  been  done  by  Mr.  Whitdock  to 
make  it  more  complete,  (a)  (Collinsan  v.  Paitriek,  2  Keen,  134.)  Delivery  of  the 
mortgage-deed  would  not  render  it  more  complete,  for  such  a  delirery  was  held  not  to 
amount  to  a  dtmoHo  mortis  causd,  in  Duffield  v.  Ehoes  (  1  Sim.  &  St.  239).  But  it  is  not 
•clear  that  the  land  has  not  passed  by  the  assignment,  for  if  it  was  in  the  occupation  of 
tenants,  the  assignment  would  be  a  grent  of  the  reversion  by  Mr.  Whitelock,  who  would 
4}e  mortgagee  in  possession  through  the  tenants.  [The  Maotbr  of  the  Rolls.— What 
was  intended  to  be  passed  by  the  assignment-r-any  thing  more  than  the  mortgage- 
debt  ?]  Yes  ;  under  the  words  "  togetiber  with  the  several  mortgages,"  &c.  the  plain- 
tiff would  be  entitled  to  the  mortgaged  estate,  and  the  debt  would  go  with  it  as 
incident  thereto ;  and  if  it  be  not  in  the  tenants,  this  is  customary  land,  and  passes 
by  deed,  not  surrender.  It  is  objected,  however,  that  if  t^e  legal  estate  be  in  the 
trustee,  there  was  no  occasion  for  his  coming  into  this  Court ;  but  Mr.  Audland»  ^e 
executor,  is  in  possession  of  the  title-deeds,  and  has  received  Uie  rents,  and  therefore 
we  come  here  for  a  delivery  up  of  the  one  and  an  account  of  the  other.  Secondly,  as 
to  the  policy  of  insurance,  the  executors  have  got  that,  and  they  are  trustees  for  us. 
The  efl^ct  of  a  voluntary  assignment  has  been  much  considered  in  modem  times ;  and 
at  has  been  held  that  if  the  property  do  not  pass  at  law,  or  if  there  be  not  a  proper 
<leclaration  of  trust  of  it,  tiiis  Court  will  not  give  any  aid.  {h)  (Meek  v.  KetikweUt 
1  Hare,  464.)  At  least,  the  result  of  the  case  cited  is  that  in  substance  as  to  the  trust. 
This  is  the  case  of  the  recovery  of  a  chose  in  action  not  assignable  at  law,  and  it  comes 
within  the  principle  of  Fortescue  v.  Bamett.  There  could  not  be  a  more  effectual 
transfer  of  it  than  there  has  been,  for  notice  is  immaterial ;  and  even  if  it  were  not,  it 
was  the  duty  of  the  assignee,  not  the  assignor,  to  give  it ;  all  that  is  necessary  to  be 
done  by  the  assignor  was  done  when  he  made  the  transfer  and  delivered  the  deed  :  the 
policy  is  therefore  effectually  assigned.  But  even  as  to  the  fact  of  notice,  it  is  not  dear 
that  it  was  not  given,  for  the  insurance  office  at  first  refused  payment  to  the  executor, 
«nd  would  only  consent  to  pay  upon  an  indemnity  being  given  them.  Then,  thirdly,  as 
to  the  household  furniture — ^how,  under  the  circumstances,  could  it  be  better  tnma* 
lierred  ?  [The  Master  of  the  Rolls. — ^Mr.  Whitelock  retained  the  whole  property  for 
his  own  use  for  life  by  the  deed  of  settlement,  and  in  that  way  you  account  for  the 
non-delivery  of  the  furniture.]  Yes,  exactly ;  but  then  aU  the  property,  both  tint 
contained  in  and  passed  by  the  settlement,  and  that  which  is  thought  not  to  have 
passed,  is  boimd  by  the  covenant  for  further  assurance,  under  which  we  are  entitled  to 
lelief  against  the  personal  representatives  of  the  settlor ;  for  a  voluntary  covenant  is 
good,  as  against  legatees,  &c.,  as  being  a  debt  recoverable  at  law,  though  not  as  against 
'even  simple  contract  creditors ;  and  the  opposition  to  our  claim  is  by  persons  who  take 
under  the  settlor's  will.  (Watsonv.  Parker, (c) 6  Beay,  293;  Lamas  v.  Wright,  2Mj\.&lK. 
769 ;  Fletcher  v,' Fletcher,  8  Jur.  1040.)  The  only  question  is,  how  tiie  covenant  is 
to  be  enforced  against  the  assets  of  Mr.  WMtelock.  Now,  it  is  true  this  is  not  a  suit 
against  the  general  assets,  but,  to  prevent  circuity  of  action,  the  Court  will  decree  na 
specific  execution  of  the  covenant,  and  not  oblige  us  to  bring  an  action  at  law.  Of 
tiiis  there  are  several  cases,  of  which  it  may  be  sufficient  to  mention  Vernon  v.  Venom 
<2  P.  Wms.  593) ;  Stephensv.  Trueman  (1  Ves.  sen.  731)  ;  Osgoodv.  Strode (2  P. Wms. 
245);  Beard  Y.Nutthall{lVemA27);  Williamson  v.  Codrington(lVes.Ben.5U).   These 


(a)  A  bond,  and  all  sums  of  money  recofrenble  (6)  M.  being*  entitled  in  a  certain  event  to  a.i 

thereon,  were  aasigned  to  trustees  in  trust  for  such  Tested  in  trustees,  made  a  voluntary  assignment  of 

interests  and  sudi  persons  as  E.  P.,  a  married  her  interest  therein  to  ber  daughter's  husband,  oa 

-woman,  should  appoint,  and  in  default  of  appoint-  trust,  as  to  part,  for  herself,  and  as  to  the  other  party 

ment,  for  her  separate  use.     £.  P.  appointed  her  for  the  daughter's  husband.    No  notice  of  the  as- 

interest  therein  to  certain  persons  to   indemnify  signment  was  given  to  tiie  trustees.    Held,  not  a 

^em  in  4sse  they  should  not  be  able  to  recover  the  trust  enforceable  by  a  court  of  equity, 

whole  of  a  sum  iq^propriated  by  her  husband,  who  {e)  The  decision  in  this  ease  was,  -Oat  -a  volan- 

was  their  solicitor  (no  other  consideration  appearing  taiy  covenant  is  sufficient  to  support  a  credltui's 

on  the  deed).    This  was  held  an  executed  trust,  to  ndt  agafaist  the  lepreseafUies  ox  the  eovenantor.  . 
which,  though  without  constdaration,  tiie  Orart 
would  ghre  effect. 


caies  lure  authorities  to  prove  that  where  the  tmstees  would  be  able  to  obtain  relief 
agaimt  the  general  aMcts,  the  Court,  to  prevent  circuity  of  action,  will  give  it  sped- 
ficaUy,  and  not  torn  liiem  round  against  the  general  assets.  Moreover,  these  parties 
are  docribed  as  "  nieces  and  only  nearest  relations,"  and  therefore  the  covenant  is  good 
as  an  informal  covenant  to  stand  seised  to  uses  for  our  benefit.  (2  Saund.  Uses,  79» 
4th  ed.)  And  though  the  covenant  is  made  to  the  trustee,  who  is  not  a  relation,  and  it  is 
not  tiierefbre,  at  law,  a  good  covenant  to  stand  seised  to  uses,  it  is  nevertheless  good  in 
equity.  On  the  whole,  therefore,  we  contend  that  all  the  property  passed  by  the 
awignment;  and  if  not,  that  it  is  bound  by  the  covenant ;  and  we  ask  for  spedfic  exe^ 
cation  and  possession  of  the  property. 

Jkamer,  for  William  Whitelock  Hervey  and  Dorothy  Ann  Hervey.— The  case,  as 
made  by  the  bill,  is  one  in  which  it  is  stated  that  all  the  personal  property,  as  well  in 
possession  as  not  in  possession,  of  the  late  Mr.  Whitelock,  was  assigned  upon  certain 
trusts ;  tiiat  those  trusts  are  denied  by  the  defendants  to  be  valid ;  and  that  the  delien* 
dants  claim  the  whole  of  the  property  under  the  will.  Now,  in  the  first  place,  the  bill  is 
objectionable  on  this  ground,  namdy,  tiiat  the  plaintiff  comes  here  as  trustee  of  a  deed 
under  which  he  claims,  and  brings  other  parties  here  claiming  adversdy  to  that  deed» 
for  Hie  purpose  of  having  the  rights  of  those  persons  adjudicated  on  by  this  Court.  I 
am  not  aware  of  any  case  in  w^ch  this  has  been  done.  What  right  has  he  to  bring . 
them  here  ?  If  they  claimed  under  the  deed,  he  well  might ;  but  he  has  no  right  to 
bring  here  parties  who  are  strangers  to  it.  (Talbot  v.  Radnor,  3  MyL  &  K.  252.) 
Now,  the  whole  case  is,  that  one  set  of  persons  daim  under  the  deed,  and  the  other 
adversdy  to  the  trusts  thereof ;  and  indeed  this  was  admitted  in  the  opening.  [The 
Mastsb  of  the  Rolls.— It  appears  that  the  Vice- Chancellor  dismissed  the  former 
bill  without  adverting  to  the  drcumstance  of  the  misjoinder,  and  that  the  Chancellor 
also  dismissed  it  on  appeal,  but  not  on  the  point  of  misjoinder,  at  the  same  time  sug- 
gesting this  form.  This,  then,  is  in  substance  the  same  objection  as  was  brought  before^, 
and  after  what  Lord  Cottenham  said,  it  is  needless  to  press  it.]  But  this  is  not  exactly 
tile  same  bill  as  tiiat  suggested  by  Lord  Cottenham.  Let  us  see  how  the  case  stands 
as  to  the  original  cause  of  Ward  ▼.  Andland.  The  bill  was  filed  by  Mr.  Ward  and 
some  of  the  cestui  que  trusts,  to  establish  the  trusts  of  the  deed  of  settiement ;  and  it 
stated  the  deed,  the  testator's  will,  and  the  personal  property,  which  was  more  than 
saificient  to  pay  the  debts.  Well,  suppose  that  instoul  of  a  deed  of  settlement  there 
had  been  a  covenant  by  Mr.  Whitelock  to  pay  a  sum  to  the  trustees  of  his  daughter's 
maniage  settiement,  what  is  to  hinder  the  trustee  and  cestui  que  trust  from  joining  in  a 
suit  for  administration  of  his  estate  against  the  testator's  eacecutor  ?  Now,  I  do  not  say 
tiiat  Lord  Cottenham  had  not  in  his  mind  a  possible  case  of  equity,  on  which  the  plain* 
tiff  might  come  into  this  court  for  rdief ;  but  the  bill  was  dismissed  on  this  ground,. 
Aat  you  cannot  come  here  as  joint  plaintiff  with  your  cestui  que  trust — ^you  have  no 
light  to  do  so ;  or  if  so,  your  remedy  lies  at  law.  You  suggest  no  difficulties  to  the  exe* 
aution  of  the  trust,  and  can  have  no  relief  here  on  that  ground.  It  was  not  on  account 
of  the  misjoinder  of  parties  that  Lord  Cottenham  was  induced  to  dismiss  the  bill ;  and  if 
in  tiie  original  suit  the  plaintiff  was  not  entitied  to  relief,  no  more  is  he  in  this.  He 
camnot  have  it  on  the  ground  of  account,  for  the  titie,  if  any,  is  at  law ;  nor  can  he  have  it 
because  of  the  difficulties  of  the  trusts  of  the  deed,  for  the  claims  of  the  other  parties 
are  not  under  the  deed,  but  adverse  to  it.  [The  Mastbs  of  the  Rolls. — That  is  the 
question ;  whether  Lord  Cottenham  meant  there  was  a  wrong  frame  of  the  bill,  but  & 
trust  to  be  executed  if  the  suit  was  properly  instituted.]  Ix^rd  Cottenham  suggested 
eases  in  which  the  plaintiff  claiming  under  tiie  deed  might  have  come  here.  He  says^ 
"That  the  bill  was  not  one  by  which  a  trustee  called  upon  the  Court,  by  reason  of  tiie 
iSffioulty  arising  from  the  nature  of  the  trust  and  the  confficting  claims  of  parties,  to 
lend  him  its  aid  and  protection.  That  had  the  bill  been  one  of  tiiat  kind,  making  the 
ceshd  que  trusts  defendants,  instead  of  making  some  of  them  co-plaintiffis,  and  stating^ 
liiat  the  trusts  could  not  be  carried  into  execution  without  the  assistance  of  equity^ 
inannuch  as  the  executore  and  the  persons  claiming  beneficially  were  quarrelling  amongst 
themsdves,  the  Court  might  have  done  sometiimg.  It  might  have  directed  some  in- 
q;Dirie8  before  the  Master,  which  would  hove  eventually  enabled  it  to  give  suitable 
xefief/'    And  tiien  he  suggests  several  inqukies  that  might  be  made;  but  the  plaintiff 
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comes  here  on  a  legal  title,  and  states  no  grounds  for  his  doing  so.  Lord  Cottenhan 
said  there  was  no  equity  in  the  original  bill.  [The  Master  of  the  Rolls. — ^There  is 
this  difference  here,  that  there  is  an  aUegation  of  debts ;  but  that  is  reduced  to  the  same 
thing  by  an  allegation  that  they  are  all  paid.]  Any  equity  arising  out  of  an  allegatioa 
of  debts  is  put  an  end  to  by  the  allegation  that  they  are  aU  paid.  The  matter  novr 
stands  on  the  same  ground  as  it  did  before  in  Ward  v.  Audland.  [The  Master  of  the 
Rolls. — Just  consider :  suppose  a  valid  assignment,  and  then  an  inquiry  as  to  what 
debts  there  were,  and  if  none,  what  the  property  consisted  of,  how  is  the  title  to  be 
made  to  the  trustee  ?  A  legal  conveyance  might  be  decreed  by  this  Court,  and  then  aa 
account.]  I  say,  if  there  is  no  legal  right  perfected,  there  is  no  right.  In  the  former 
case  they  asked  a  conveyance,  an  account,  &c..  and  Lord  Cottenham  decided  they  were 
not  entitled.  [The  Master  of  the  Rolls. — ^But  the  bill  might  be  retained  till  they 
establish  their  legal  title.  Lord  Cottenham,  in  that  case,  would  not  have  given  it  the 
care  he  did,  if  it  had  not  been  that  he  with  reluctance  dismissed  it.]  The  decision  in 
8  Simons  is  distinct  and  positive  against  them  ;  their  relief,  if  any,  is  at  law.  Now  we 
shall  proceed  to  consider  the  several  claims.  And,  first,  the  household  furniture.  The 
case  made  by  the  bill  is,  that  there  was  a  legal  assignment  of  that  property.  According 
to  his  own  statements,  therefore,  there  is  a  good  legal  title  in  the  plaintiff.  Well,  then, 
« so  far  as  relates  to  that  view  of  the  case,  let  him  go  to  law  and  recover.  On  the  other 
hand,  if  there  be  no  legal  title  in  him,  he  has  no  right  to  come  here  on  a  voluntary 
deed  to  call  for  a  legal  assignment  of  the  property.  So  that  either  way  the  question  is 
considered,  it  is  submitted  he  is  without  redress  in  this  Court.  Secondly,  as  to  the 
mortgage — that  requires  some  consideration.  Mr.  Cooper  introduced  the  case  by 
arguing  that  the  power  of  attorney  contained  in  the  deed  would  entitle  the  plaintiff  to 
sue  at  law  for  a  recovery  of  the  property,  making  him  out,  therefore,  to  be  a  legal 
assignee  of  it,  and  that  if  the  executors  were  to  release  the  action,  a  court  of  law  would 
set  aside  the  release ;  and  he  adduced  in  support  of  this  position  the  cases  of  Winch  v. 
Keeley  (1  T.  R.  619)  ;  Morley  v.  Frear  (6  Bingh.  547)  ;  Legh  v.  Legh  (1  Bos.  &  P. 
447).  I  am  surprised  at  this  argument ;  for  it  is  strange  that  if  a  party  in  whose  name 
an  action  is  brought  releases  that  action,  a  court  of  law  will  set  aside  the  release.  The 
authorities,  however,  only  establish  this,  that,  if  the  release  be  made  against  or  in  dero- 
gation of  an  assignment  for  valuable  consideration, — ^if  the  party  placed  himself  in  a 
situation  where  duty  and  obligation  would  render  it  incumbent  on  him  to  lend  his 
name — and  if  a  court  of  equity  would  in  a  like  case  compel  him  to  allow  his  name  to 
be  used — there  a  court  of  law  would  set  aside  a  release  on  the  ground  of  its  being  a 
fraud.  Well,  what  is  the  result  of  this  }  If  the  plaintiff  goes  to  law  to  get  the  money 
which  has  been  assigned  to  him  by  the  voluntary  deed,  he  is  so  circimistanced  that 
the  executors  may  release,  and  he  would  have  no  legal  title.  Well,  if  he  has  no  title  at 
law,  has  he  a  right  to  come  into  equity  to  perfect  it,  so  as  to  enable  him  to  maintain 
an  action  ?  It  is  easy  to  estabhsh  the  point  that  a  court  of  equity  will  give  him  no 
assistance  to  perfect  his  title.  [The  Master  of  the  Rolls. — ^The  Court  will  not 
begin  by  perfecting  the  title ;  if  the  title  be  perfect,  it  will  then  give  relief.  You  are 
both  agreed  as  to  an  imperfect  voluntary  assignment  not  being  completed  by  this 
Court.]  Yes,  but  it  is  said  that  it  is  a  trust ;  but  that  is  not  so,  miless  there  has  been 
a  proper  declaration  of  trust.  [The  Master  of  the  Rolls.— If  there  be  a  declaration  of 
trust,  that  in  this  Court  constitutes  a  complete  assignment,  but  a  mere  vesting  of  pro* 
perty  does  not.]  There  has  been  no  declaration  of  trust  here.  Let  us  see  the  condition 
of  the  parties  as  to  the  mortgage.  If  the  settlor  was  legal  mortgagee,  he  was  also  legal 
creditor  of  the  mortgagor.  By  this  deed  he  assigns  to  the  plaintiff  all  his  household 
furniture,  &c.,  all  sums  of  money,  &c.,  and  all  the  several  mortgages,  &c.  Nothing 
passed  by  this  assignment  but  the  right  to  sue  in  the  name  of  the  settlor,  which  right 
was  defeasible  by  him.  It  is  an  assignment  of  a  legal  chose  in  action,  which  was 
incapable  of  passing,  and  did  not  pass  by  the  deed.  That  distinction  is  material  as  to 
CoUinson  v.  Patrick  (2  Keen,  123).  But,  however  that  may  be,  this  is  a  question  of 
imperfect  assignment,  and  I  contend  that  it  is  not  complete.  The  point  has  been 
lately  discussed  in  another  branch  of  the  Court,  in  Meek  v.  Kettlewell  (I  Hare,  464)» 
affirmed  by  the  Lord  Chancellor  on  appeal  (1  Philips  and  Turner,  342,)  and  it  is  there 
laid  down  that  unless  there  be  a  complete  assignment,  or  a  proper  declaration  of  trust* 
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this  C!ourt  will  not  act*  [The  M^btbr  of  the  Rolls. — ^What  was  the  interest  assigned 
there  ?]  Mere  expectancy.  Now  (a)  Sloan  v.  Cadogan,  and  Fortescue  v.  Bamett, 
both  came  hefore  Lord  Cottenham  in  (b)  Edwards  v.  Jones  (1  Myl.  &  Cr.  226),  and 
"  in  neither/'  his  Lordship  said,  "  was  it  attempted  to  make  perfect  an  imperfect  gift,'^ 
but  in  both  the  decision  turned  upon  the  question  of  fact,  whether  or  not  the  relation 
of  trustee  and  cestui  que  trust  was  actually  constituted ;  "  and  in  Fortescue  v.  Bamett, 
he  (the  Master  of  the  Rolls)  put  his  decision  expressly  upon  the  fact  that  the  trans- 
action was  complete — that  there  was  nothing  further  for  the  donor  or  donee  to  do— 
that  the  latter  had  nothing  to  ask  further  from  the  donor."  [The  Mastjsb  of  the 
Rolls. — This  Court  will  do  nothing  as  to  the  vesting  of  the  property,  either  at  law  or 
in  equity.]  The  question  then  arises,  what  is  a  complete  assignment?  Notice  is 
required  in  equity  as  to  an  expectancy.  In  Edwards  v.  Jones  the  question  was  partly 
whether  the  gift  was  a  donatio  mortis  causd,  and  partly  whether  it  was  a  declaration  of 
trust.  ITinney, — It  was  not  by  deed.]  What  difference  does  that  make  ?  It  was 
an  agreement  in  equity  not  completed  by  notice.  The  question  as  to  completeness  of 
transfer  was  also  much  discussed  before  Lord  Cottenham,  in  the  case  of  Dillon  v. 
Coppin  (c)  (4  Myl.  &  Cr.  647),  and  with  the  same  result.  [The  Master  of  the 
Rolls. — The  point  must  be  argued  on  the  footing  of  a  complete  legal  assignment ; 
that  is  admitted  by  both  sides.  What  I  am  wanting  to  see  is,  what  is  the  deficiency 
in  these  cases  cited — where  it  lies.  The  other  side  say  there  is  a  complete  assign* 
ment ;  and  if  not,  then  they  rely  on  the  covenant  for  further  assurance.]  Well,  the 
transaction  is  not  complete  in  this  case ;  but  whether  notice  would  complete  it  or  not, 
I  will  not  say.  However,  there  was  no  notice — that  is  admitted.  The  case  is,  there- 
fore, not  made  out  against  us ;  and  if  an  action  were  brought  against  the  executor  by 
the  trustee  in  his  name,  he  could  release  it.  As  to  the  covenant  for  further  assurance 
operating  to  complete  the  assignment,  I  may  refer  to  (d)  Jefferys  v.  Jefferys  (1  Cr. 
&  Phill.  138)  ;  James  v.  Bydder  (4  Beav.  600)  ;  Beatson  v.  Beatson  (12  Sim.  281). 
The  covenant  to  assign  did  not  make  the  assignee  a  trustee.  In  fact,  an  imperfect 
assignment  cannot  be  construed  a  trust.  (Meek  v.  Kettlewell,  1  Hare,  464.)  The 
observations  made  apply  still  more  to  the  policy  of  insurance.  There  was  no  right  to 
sue  on  it ;  and  the  executors  might  have  released  the  policy  if  an  action  had  been 
brought  upon  it.  Now  as  to  the  right  on  the  covenant  for  further  assurance,  we 
do  not  dispute  that  a  voluntary  covenant  may  be  the  subject  of  a  demand 
in  equity ;  but  to  what  extent  ?  It  may  be  so  on  two  grounds :  first,  the  nature 
of  the  covenant ;  and  secondly^  the  frame  of  the  suit.  Now  the  frame  of  this  bill 
is  not  for  the  administration  of  the  testator's  assets ;  no  demand  is  made  on  the 
covenant,  nor  any  account  asked.  This  bill,  therefore,  is  not  to  be  maintained  as 
a  bill  seeking  to  make  good  a  demand  against  the  goods  of  the  testator.  And  if 
this  even  were  a  suit  for  the  administration  of  the  testator's  estate,  what  right  has 
the  plaintiff  against  me,  who  am  a  legatee  claiming  adversely  to  the  deed  by  which  he 
claims  to  be  entitled  ?  He  has  no  such  right.  But,  again,  as  to  the  question  of  relief, 
I  may  observe  that  this  is  not  a  covenant  for  the  payment  of  a  specific  sum,  nor  to 

(a)  (Safird.  V.  &  P.  App.  No.  27,  10th  ed.)     In  the  husband  of  one  of  his  daughters  on  trnstfor  the 

ihb  case  W.  B.  C.  had  a  reyenionary  interest  in  benefit  of  him,  her,  and  their    children,  and  he 

4:ertaia  moneys  vested  in  trustees,  and  he  made  a  thereby  directed  his  real  and  personal  representa- 

▼oluntary  assignment  of  it  to  trustees  on  trusts ;  tive  to  make  further  assurance.     The  existence  of 

the  assignment  was  established,  and  the  first  tnu-  the  deeds  was  not  Icnowo  to  the  olnects  of  them  till 

tees  held  trustees  for  his  assigns.     The  case  also  after  the  father's  death.    The  deed  poll  was  not  an 

iuTolved  an  important  question  upon  the  ezecntlon  effectual  mode  of  transfer,  either  of  the  East-India 

of  a  power.  stock  or  of  the  shares.      The  Court  declining  to 

(d)  The  obligee  of  a  bond  five  days  before  her  decide  as  to  the  freehold,  held  the  deed  poll  inopera- 
^ath  signed  a  memorandum  not  under  seal,  which  tive  as  to  the  rest. 

was  indorsed  on  the  bond,  and  which  purported  to  id)  A  father  haTiag  by  voluntary  settlement  con- 
be  an  assignment  of  the  bond,  without  considera-  veyed  certain  freeholds,  and  covenanted  to  surrender 
tion,  to  a  person  to  whom  the  bond  was  at  the  certain  copyholdti,  to  trustees  for  the  benefit  of  hit 
same  time  delivered.  Held  not  a  donatio  mortii  daughters,  afterwards  devised  part  thereof  to  his 
eauad,  and  that  the  gift  was  incomplete.  wife,  who,  after  his  death,  was  admitted  to  some  of 

(e)  A  fisther  seised  of  freeholds,  and  possessed  of  the  eopyholds.     Held  that  the  daughters*  title  to 
East-India  stock  and  shares  in  the^  Globe  Insur-  the  copyholds  was  incomplete. 

ance  Company,  by  deed  poll  conveyed  the  same  to 
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purchase  lands  of  a  gi?en  amount  Now,  all  the  cases  in  which  no  action  at  law  ' 
required  by  this  Court  to  be  brought  were  of  that  kind ;  and  the  reason  why  it  waa 
ihoty  was  because  the  Court  said  we  already  know  the  sum  or  the  amount.  The  case 
here,  however,  is  very  different.  It  does  not  in  the  least  differ  from  the  case  of  Ward 
T.  Audland  before  the  Vice-Chancellor,  and  the  bill  should  be  dismissed.  [The 
Master  of  the  Rolls.— Mr.  Tinney,  if  the  assignment  be  an  effectual  assignment* 
the  covenant  for  further  assurance  is  of  no  use ;  if  it  be  not,  what  then  ?  It  then 
comes  to  a  covenant  that  the  Court  will  do  something — what  ?] 

Dickenson,  on  the  same  side. — ^The  first  question  is,  as  to  ^e  frame  of  the  suit— 
whether  there  is  any  difference  between  it  and  the  former.  Your  lordship  said  you  could 
not  refuse  inquiries  after  what  Lord  Cottenham  said.  [The  Master  of  the  Rolls.— 
You  admit  that  if  the  assignment  be  voluntary,  and  if  an  action  be  brought  by  the 
assignee,  that  the  executor  may  release  the  action.  Now  would  notice  make  up  the 
deficiency,  and  prevent  the  operation  of  the  release  ?]  Yes.  [The  Master  of  the 
Rolls. — ^Well,  but  how  would  you  recover  the  money  ?]  [Turner. — ^Why,  they  would 
file  their  bill,  and  the  question  would  be  between  assignor  and  assignee.]  [The 
Master  of  the  Rolls. — Mr.  Turner  says,  with  notice  the  assignment  may  be  good,  or 
it  may  be  bad  ;  but  without  it,  it  is  clearly  bad.]  The  question  of  notice  frequently 
occurs  in  bankruptcy,  and  the  analogy  to  our  case  is  strong.  There  are  no  cases,  how* 
ever,  to  assist  us  in  determining  what  completes  the  assignment.  As  to  the  covenant^ 
if  the  settlement  is  valid,  the  covenant  ia  useless  ;  if  not,  then  coming  here  for  relief  is 
in  effect  asking  the  Court  to  give  effect  to  a  deed  admitted  to  be  invalid.  In  Jeffer^ft 
V.  Jefferys,  the  covenant  made  the  case  no  stronger  than  if  it  had  not  been  there.  The 
covenant  cannot  be  considered  a  covenant  to  stand  seised ;  for,  in  the  first  place,  that 
is  only  in  the  case  of  real  estate  [TVnney.— We  don't  carry  it  beyond  the  mortgage]  ; 
and,  secondly,  such  a  construction  is  only  allowed  where  effect  is  to  be  given  to  a  defec- 
tive conveyance  in  a  different  form.  We  must  look  to  the  intention  of  the  deed. 
Where  an  assignment  is  made  use  of  as  purporting  to  convey  mortgaged  property,  and 
is  defective,  such  a  construction  may  be  allowed ;  but  that  ia  not  so  here.  [The 
Master  of  the  Rolls. — A  covenant  not  originally  intended  to  be  a  covenant  to  stand 
aeised  cannot  subsequently  be  converted  into  one.]     No. 

Kindersley  (with  him  Blundell),  for  the  executors. — ^It  was  not  our  intention  to  have 
taken  any  part  in  the  discussion ;  but,  as -our  conduct  ia  said  to  be  such  as  to  entitie  the 
plaintiff  to  the  costs  of  the  suit,  it  is  necessary  to  say  a  word  or  two.  As  to  what  haa 
been  said  respecting  Lord  Cottenham's  suggestion  in  the  former  suit,  it  amounts  merdy 
to  this — there  may  be  a  case  in  which  you,  a  trustee  coming  here,  may  have  relief. 
[The  Master  of  the  Rolls. — My  impression,  when  it  was  before  me  the  first  time, 
was,  that  Lord  Cottenham  had  given  greater  encouragement  than  I  now  find  he  has.] 
If  a  person  has  only  an  equitable  interest,  and  assigns  it  by  an  instrument  sufficient  in 
equity,  the  Court  will  give  effect  to  the  assignment ;  but  where  the  owner  has  both  the 
legal  and  equitable  interest,  and  executes  an  invalid  instrument  assigning  all  his 
property  to  another,  or  a  valid  instrument  which  does  not  operate  to  pass  the  property, 
the  Court  says  that  does  not  constitute  a  declaration  of  trust, — it  operates  nothing. 
Something  of  this  distinction  runs  through  all  the  cases,  though,  perhaps,  Fortescue  v» 
Bamett  is  different.  [The  Master  of  the  Rolls. — I  have  an  impression  that,  whether 
it  be  an  assignment  or  a  declaration  of  trust,  there  must  be  such  a  thing  as  makes  it 
complete  eiti^er  at  law  or  in  equity.]  Well,  as  fietr  as  concerns  my  clients,  I  have  only 
to  ask  for  costs. 

Tinney,  in  reply. — The  question  is,  whether  we  have  not  a  vested  right  in  equity  in 
the  property  in  possession.  As  to  this,  we  have  two  decisions  in  our  favour.  Firsts 
Fortescue  v.  Bamett,  in  which  the  executors  had  received  the  money,  as  they  have 
here ;  and,  secondly,  Sloan  v.  Cadogan,  in  which  it  was  decided  that  a  vested  equitable 
interest  would  pass  by  assignment  in  equity.  Dillon  v.  Coppin,  Jones  v.  Edwards,  and 
Meek  v.  Kettlewell,  are  the  other  way.  But  Jones  v.  Edwards  was  only  the  case  of  a 
memorandum  purporting  to  be  an  assignment ;  and  as  courts  of  equity  act  by  analogy 
to  that  of  law,  the  lands  could  not  in  that  case  pass,  as  intended.  There  must,  in  every 
case  in  which  it  would  be  necessary  at  law,  be  a  formal  instrument  in  equity ;  and  an 
izLBtrument  which  would,  for  the  particular  case,  be  inoperative  at  law,  will  be  so  also 
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in  equity.  The  case  of  Edwards  t.  Jones  therefore  doee  not  affect  us.  Meek  v.  Keiile'^ 
well  introduced  a  new  head  of  things :  some  things  will  not  pass  either  at  law  or  in 
equity  from  the  policy  of  the  law»  as  an  expectancy  without  consideration ;  and  such 
was  the  suhject  of  assignment  in  the  case  cited.  In  Dillon  v.  Coppin  the  stock  and 
shares  were  not  attempted  to  he  passed  hy  the  ways  in  which  they  were  allowed  to  be 
assigned.  It  is  tiierefore  no  authority.  But  it  is  said  we  have  not  even  done  the 
whole  of  what  is  necessary  to  complete  the  assignment,  inasmuch  as  we  have  not  given 
]K>tice.  But  that  is  only  for  the  benefit  of  the  assignee,  not  of  the  assignor ;  and  the 
reason  why  notice  is  required  does  not  apply  here,  for  it  is  not  a  contest  between  credi- 
tors. It  is  admitted  that,  if  he  had  declared  a  trust  of  the  property,  all  objection  would 
have  been  removed.  All  the  debtor  can  do  is  to  pay  the  debt,  and  the  declaration  is 
effectual.  [The  Master  of  the  Rolls. — The  proposition  of  the  other  side  is,  he  must 
assign  all  he  has.  You  say  it  is  sufficient  if  he  do  all  that  is  required  to  transfer  the 
equitable  interest  by  assignment  where  the  things  do  not  pass  in  law,  but  do  in  equity.] 
A^n,  as  to  the  effect  of  the  covenant  for  further  assurance,  a  voluntary  covenant  at 
law  maybe  made  good  in  equity  against  the  assets.  [The  Master  of  the  Rolls.-— 
If  the  covenant  in  this  deed  were  merely  to  deliver  up  the  furniture,  &c.]  No  doubt 
it  would  be  good.  The  exact  terms  of  it  are,  "  of  all  things  hereby  assigned,  or  intended 
so  to  be."  The  Court  will  not  force  us  to  go  to  law.  What  is  to  prevent  the  title  from 
being  made  effectual  under  the  covenant  ?    It  is  something  towards  an  effectual  grant. 

Judgment. — Fehntary  27,  1846. 

The  Mastbb  of  the  Rolls. — ^In  this  case  the  bill  prayed  that  an  account  might  be 
taken  of  the  household  furniture,  moneys,  and  securities  for  money,  policies  of  insur- 
ance, and  other  effects,  which  William  Whitelock  was  possessed  of  or  entitled  to  on 
the  7th  July,  1826,  and  that  it  might  be  ascertained  by  the  Court  what  parts  thereof, 
and  what  estate  and  interest  therein,  were  assigned  to  the  plaintiff  under  an  indenture 
bearing  date  on  that  day,  and  that  the  trusts  of  the  indenture  might  be  executed  under 
the  direction  of  this  Court,  and,  if  necessary,  that  an  account  might  be  taken  of  Wil- 
liam Whitelock's  personal  estate  possessed  by  his  executors,  and  also  of  his  debts ;  and 
that  his  personal  estate  acquired  subsequently  to  the  date  of  the  indenture  might  be 
declared  first  liable  to  the  payment  of  his  debts,  and  that  the  property  and  effects 
assigned  by  the  indenture,  or  the  value  thereof,  might  be  made  good  out  of  the  per- 
sonal estate,  and  that  the  defendants  might  be  decreed  to  join  in  conveying  and  sur- 
rendering the  legal  estate  in  the  mortgaged  lands  in  the  bill  mentioned  to  the  plaintiff 
as  trustee  of  the  indenture. 

In  the  month  of  July,  1826,  William  Whitelock  was  possessed  of,  and  entitled  to» 
certain  household  goods  and  effects,  to  a  sum  of  546Z.  2s.  6d.,  the  pa3rment  of  which 
to  him,  with  interest,  was  secured  by  a  mortgage  in  fee  of  certain  laud,  and  a  policy  of 
insurance  for  the  sum  of  1,000/.,  payable  after  Ms  death ;  and  he  executed  an  indenture, 
dated  the  7th  day  of  the  same  month,  purporting  to  be  made  between  himself,  of  the  first 
part ;  the  defendants  William  Turner  Ward  and  Margaret  his  wife,  and  Mary  Hervey, 
since  deceased,  of  the  second  part ;  and  the  plaintiff,  of  the  third  part ;  and  thereby^ 
after  noticing  that  he  vras  mindful  and  desirous  of  making  provision  for  Margaret  Ward 
and  Mary  Hervey,  his  nieces,  and  only  near  relations,  it  was  witnessed  that  he  granted* 
baigained,  sold,  and  assigned  to  the  plaintiff,  his  household  goods,  and  aU  sums  of 
money  then  owing  to  him,  and  aU  policies  of  insurance,  and  other  securities  for  the 
foune,  and  all  other  his  personal  estate,  together  with  the  mortgage-deeds  and  writmgs 
lelatmg  to  the  premises,  to  hold  and  take  the  same  to  the  plaintiff  on  the  trusts  fdl- 
lowing ;  namely,  to  the  use  of  the  grantor  William  Whitelock  for  life,  and  after  his 
death  to  the  use  of  "^^llliam  Turner  Ward  and  Margaret  his  wife,  and  Mary  Hervey, 
or  their  children,  in  manner  therein  mentioned ;  and  it  was  further  witnessed,  that  for 
the  better  enabling  the  plaintiff  to  get  in  any  sum  of  money  secured  on  mortgage* 
Wmiam  Whitelock  granted,  assigned,  and  transferred  to  the  plaintiff  the  lands  to  which 
lie  was  entitled,  or  of  which  he  was  seised  on  mortgage  for  any  term  of  years,  in  fee» 
or  otherwise;  and  then  he  covenanted  with  the  plaintiff  that  he  would  make  and 
execute  all  other  lawful  acts  and  deeds  for  the  fiirtlier  and  better  transferring  and  aaaign- 
ing  the  estate  thereby  assigned. 
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«  The  deed  was  executed  by  William  Whitelock  and  the  plaintiff,  and  on  the  eze* 
cution  thereof  the  deed  was  delivered  to  the  plaintiff.  Whitelock  himself  continued  in 
possession  of  the  furniture  thereby  assigned,  and  in  the  receipt  of  the  income  arising 
from  the  mortgage-deed,  and  no  notice  of  that  assignment  was  given  either  to  the 
mortgagor  or  to  Uie  grantor  of  the  policy  of  insurance.  Mary  Hervey,  one  of  the  nieces 
named  in  the  deed,  died,  leaving  the  defendant,  William  Whitelock  Hervey,  and  Doro* 
thy  Ann  Hervey,  her  children,  surviving;  and  on  the  5th  day  of  July,  1833,  Mr. 
Whitelock  made  his  will  of  that  date,  and  thereby  gave  to  the  defendants,  Audland  and 
Moser,  the  lands  therein  mentioned,  together  with  the  moneys  secured  by  way  of  mort- 
gage, and  also  all  his  right  and  interest  in  the  policy  of  insurance  for  1,000/.,  and 
also  all  his  household  goods  and  furniture,  and  all  the  residue  of  his  estate,  on  the 
trusts  in  the  will  mentioned,  for  the  benefit  of  the  said  William  Whitelock  Hervey  and 
Dorothy  Ann  Hervey,  and  appointed  Audland  and  Moser  executors  of  his  will. 

The  testator  died  on  the  15th  November,  1836,  and  his  will  was  duly  proved  by  the 
defendant,  William  Fisher  Audland,  alone.  Soon  after  the  testator's  death,  the  pluntiff^ 
as  trustee,  and  William  Turner  Ward  and  Margaret  his  wife,  as  parties  beneficially 
interested,  insisted  on  the  validity  of  the  assignment  made  in  July,  1826,  and  the  plain- 
tiff required  possession  of  the  furniture,  and  insisted  that  he  was  entitled  to  receive 
the  mortgage  money,  and  also  the  money  due  on  the  policy  of  insurance  thereby  pur- 
ported to  be  assigned.  The  defendants,  the  executors,  and  the  Herveys,  insisted  that 
the  deed  was  altogether  invalid,  and  thereupon  the  present  plaintiff,  and  William 
Turner  Ward  and  Margaret  his  wife,  filed  their  bill  in  this  Court,  praying  that  the 
deed  might  be  established  and  the  trusts  executed  under  the  direction  of  this  Court. 
The  cause  was  heard  before  the  Vice- Chancellor  of  England,  who  dbmissed  the  bill  on 
the  ground  that  there  was  no  equity,  the  right  of  the  plaintiff,  if  any,  being  entirely  at 
law.  On  a  rehearing  before  the  Lord  Chancellor,  the  order  was  afiirmed ;  but  hi» 
lordship  being  of  opinion  that  the  form  of  the  suit  was  not  proper,  and  that  the  cir- 
cumstances were  such,  that  in  a  proper  form  of  suit  the  trustees  might  for  some  pur- 
poses have  a  right  to  the  assistance  of  the  Court,  when  he  dismissed  the  bill,  dis- 
missed it  without  prejudice  to  the  institution  of  any  other  suit ;  and  it  was  in  con- 
sequence of  that  clause  added  by  the  Lord  Chancellor  to  the  order  for  the  dismissal 
made  by  the  Vice- Chancellor  of  England  that  the  present  suit  has  been  instituted. 

When  the  cause  came  on  to  be  heard  it  was  referred  to  the  Master  to  inquire  what 
property  was  included  in  the  indenture,  and  whether  any  and  what  part  thereof  came 
into  the  possession  of  the  defendants,  the  executors  ;  and  whether  there  was  any  and 
what  property  belonging  to  the  testator  at  the  time  of  his  death  that  was  not  included 
in  the  indenture ;  and  what  debts  of  the  testator  remained  at  the  time  of  his  death, 
and  whether  any  and  which  of  them  remained  unpaid. 

The  Master,  by  his  report,  has  found  that  the  property  included  in  the  indenture 
consisted  of  mortgage- money  amounting  to  546/.  2s.  6d.,  a  policy  of  insurance  for  1,000/., 
and  certain  furniture.  And  in  the  first  part  of  the  schedule  to  his  report  he  has  set 
forth  parts  of  such  property  that  came  into  the  possession  of  the  defendant,  William 
Fisher  Audland.  He  has  sdso  stated  the  particulars  of  the  property  belonging  to  the 
testator  at  the  time  of  his  death,  which  were  not  included  in  the  indenture,  and  the 
amount  of  the  testator's  debts,  all  of  which  have  been  paid,  and  the  amount  of  them 
on  the  whole  is  less  than  the  amount  of  the  personal  estate  not  included  in  the 
indenture. 

The  cause  has  now  come  on  to  be  heard  upon  the  merits,  and  for  the  plaintiff  and 
the  defendants.  Ward  and  wife,  it  was  argued  that  this  suit  was  instituted  in  the  form 
and  for  the  purposes  suggested  by  the  Lord  Chancellor  on  the  rehearing  of  the  former 
cause,  when  he  intimated  that  the  plaintiffs  would,  or  might  be,  entitied  to  some 
relief ;  that  in  fact  the  deed  did  constitute  a  valid  and  ei^ctual  assignment  of  the 
mortgage-money,  and  the  policy  of  insurance,  and  the  furniture  thereby  purported  to- 
be  assigned ;  and  that  as  the  executors  received  the  money  due  on  the  policy,  and  sold 
the  furniture,  the  plaintiff  was  entitled  to  have  from  them  satisfaction  for  the  value  or 
the  amount  of  moneys  received  by  them  on  account  thereof.  The  defendants,  the 
executors,  and  the  Herveys,  on  the  other  hand,  insisted  that  the  Lord  Chancellor 
expressed  no  opinion  on  the  merits  of  the  case ;  that  the  assignment  being  an  assign* 
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ment  of  choses  in  action,  could  never  have  been  made  effectual  without  the  aid  of  this 
Court ;  and  that  the  assignment  being  merely  voluntary,  this  Court  would  give  no 
assistance  to  make  it  perfectly  effectual ;  and,  therefore,  they  insist  that  the  assignment 
was,  and  ought  to  be,  deemed  invalid,  and  that  this  bill  should  be  dismissed. 

It  appears  to  me,  on  a  consideration  of  the  report  of  the  judgment  of  the  Lord 
Chancellor  in  the  former  cause,  that  no  opinion  was  pronounced  on  the  legal  effect  of 
the  deed,  and  that  the  question  is  now  open  for  consideration. 

The  intention  of  Mr.  Whitelock,  at  the  date  of  the  deed,  was  clearly  to  assign  the 
property  in  question  to  the  plaintiff  absolutely,  and  to  declare  trusts  to  be  executed  by 
the  plaintiff  out  of  the  estate  which  by  the  assignment  was  intended  to  be  vested  in  him. 
The  covenant  appears  to  me  to  have  been  entered  into  only  in  aid  of  the  form  of  the 
transfer  or  of  the  assignment  intended  to  be  made.  Mr.  Whitelock  intended  to  make 
a  gift  by  way  of  assignment,  and  not  to  declare  the  trusts  to  be  executed  by  himself. 
Supposing  the  assignment  to  have  been  a  complete  and  effectual  assignment,  there  is 
not  only  no  conflict,  but  no  question,  nor  any  difficulty  as  to  the  trusts  which  the 
plaintiff  had  to  perform.  If  the  property  was  legally  vested  in  the  plaintiff,  he  might 
have  recovered  it  at  law  and  applied  it  on  the  trusts.  If  the  property  was  not  legally 
and  effectually  vested  in  the  plaintiff,  then,  as  that  deed  was  voluntary,  this  Court 
could  afford  no  assistance  to  the  plaintiff  in  recovering  the  property  thereby  assigned. 

Under  these  circumstances,  the  only  question  between  the  parties  is,  what  is  the 
legal  effect  of  the  assignment.  The  property  claimed  under  this  deed  consists  of  a 
debt  secured  by  a  mortgage  in  fee  of  a  customary  estate,  a  policy  of  insurance  on  the 
life  of  Mr.  Whitelock,  and  certain  household  furniture.  The  debt  and  the  policy  of 
insurance  are  choses  in  action  not  assignable  at  law  ;  and  it  is  plain  that  the  whole 
estate  and  interest  of  the  assignor  did  not  and  could  not  pass  to  the  assignee,  and  I 
apprehend  that  in  the  case  of  the  voluntary  deed,  neither  the  assignor  nor  his  executors 
could  have  been  compelled  to  permit  the  assignee  to  use  his  name  for  recovering  his 
debt.  The  assignment  was  deficient  because  it  did  not  vest  in  the  assignee  all  that 
the  assignor  possessed  and  intended  to  pass ;  and  no  instance,  except  the  case  of  Jbr- 
teacue  v.  Bamett,  has  been  produced  in  which  the  Court  has  given  effect  to  such  an 
assignment.  It  does  not  appear  by  the  report  what  were  the  grounds  on  which  Lord 
Cottenham,  in  deciding  the  case  of  Edwards  v.  Jones,  gave  the  interpretation  he  did  to 
Fortescue  v.  Bamett ;  but  it  is  clear  that  Sir  John  Leach  did  not  in  that  case  intend  to 
alter  the  rule  of  the  Court  previously  established.  It  is  also  clear  that  the  circum- 
stances on  which  the  Lord  Chancellor  seemed  to  think  Fortescue  v.  Bamett  might  be 
explained  are  not  found  in  the  present  case ;  and  it  appears  to  me  that  neiSier  a 
voluntary  assignment  by  deed  of  a  mortgage-debt,  accompanied  by  a  grant  not  speci- 
fying any  particular  estate,  but  all  estates  held  on  mortgage,  and  a  covenant  for  further 
assurance  without  delivery  of  the  mortgage-deed  or  notice  to  the  mortgagor,  nor  a 
voluntary  assignment  of  a  policy  of  insurance,  retained  in  the  hands  of  the  assignor, 
without  notice,  though  accompanied  by  a  covenant  for  further  assurance,  can,  be 
considered  as  a  complete  and  effectuaJ  assignment,  to  be  acted  on  and  enforced 
by  the  assignee  without  any  further  or  any  other  act  to  be  done  by  the  assignor,  or 
those  who  represent  him.  And  as  to  the  mortgage,  the  bill  alleges  the  legal  estate 
still  is  in  the  defendants,  or  some  of  them,  and  prays  for  a  conveyance  in  aid  of  the 
voluntary  gift.  And  with  respect  to  the  furniture,  the  bill  claims  the  legal  right  for  the 
plaintiff ;  and  if  he  had  it,  I  am  of  opinion  he  ought  to  have  proceeded  at  law  to 
recover  it.  On  the  whole,  I  think  the  plaintiff  is  not  entitled  to  any  relief,  and  that 
the  bill  must  be  dismissed,  and  under  the  circumstances,  I  think,  dismissed  without 
^osts. 


am 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday,  June  28,  1845. 
Llotd  v.  LAyBB.(a) 

WiU-^Power  of  appominutit,  hwalidUy  qf. 

Power  was  given  to  A.  to  appoiui  a  certain  fitnd  amomg  iueh  of  her  chUdren  ae  might  be  Umng  at  Aer 

deeeaee,  in  euch  manner  ae  the  should  by  will  direct, 
A,  had  three  daughters,  H.,  P.,  and  M.t  and  by  her  will  gave  the  whole  Jund  to  M.,  and,  in  dtfamit 

qfany  appointment  by  her,  to  her  next  qfkin.    M.  died  without  having  made  any  appointmeni. 
Held,  that,  under  the  cirewnetanees,  AJ's  tq^pointment  was  inmUid. 

THIS  was  a  question  which  arose  as  to  the  validity  of  an  appointment,  under  the 
will  of  a  Mrs.  Partridge.  It  appears  tliat  a  kdy  by  the  name  of  Parr,  by  her 
will  bequeathed  a  sum  of  1,000/.  'Diiee  per  Cent.  Consolidated  Bank  Annuities  tx> 
Mrs.  Partridge  for  her  life,  with  a  power  of  appointment  to  such  of  her  children  as 
might  be  living  at  her  decease,  in  such  manner  and  subject  to  such  contingencies  as 
she  should  by  will  direct. 

Mrs.  Partridge,  assuming  to  act  in  conformity  widi  the  will  of  the  testatrix,  by  h^ 
will  appointed  the  1,000/.  Consols  to  her  daughter,  Henrietta,  £or  life,  with  remainder 
to  her  second  daughter,  Frances,  for  her  life,  with  remainder  to  another  daughter, 
Mary,  and  in  defai^t  of  appointment  by  her,  the  said  Mary,  to  her  next  of  kin.  The 
second  daughter,  Frances,  died  in  the  lifetime  of  her  sister  Henrietta,  who  died  intes- 
tate, and  Mary  having  also  died  without  executing  the  power  of  appointment  so  given 
to  her  by  her  mother,  a  doubt  arose  as  to  whetiber  the  will  of  Mrs.  Partridge  was  a 
due  exercise  of  her  power  of  appointment. 

Stuart,  Anderion,  Whitmarsh,  Koe,  Smyth,  Campbell,  and  Freeling,  appeared  for  the 
several  parties. 

The  Vicb-Chancbllob  was  of  opinion  that  where  a  party  gave  a  power  of  appoint- 
ment to  be  exercised  in  favour  of  a  number  of  children  who  should  be  living  at  a 
certain  event,  there  existed  no  authority  which  declared  that  an  appointment  of  the 
whole  fund  to  one  child  for  life,  with  remainder  to  the  other  children,  was  good ;  and, 
therefore,  decreed  in  favour  of  the  plaintiff,  who  claimed  in  default  of  the  appoint* 
ment. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT, 
January  30  and  February  21,  1846, 

GOSLIKG   v.   Ca&TXB.  (6) 

Construction^Power  ofsale^Exeeutors—Ceneurrenee  of  heir-at^law'^l^^jlc performance* 
A  testator  directed  his  debts  to  be  paid  out  of  his  estate  and  ^jfeets,  and  sutjeei  thereto,  gate  eU 
his  real  and  personal  estate  to  his  w^efor  l\fe,  and  directed  that,  after  her  decease,  his  real  and 
personal  estate  should  be  sold,  and  he  empowered  his  executor  to  give  valid  discharges  for  the  pur* 
chase-money.  The  w\fe,  who  was  an  executrix,  joined  with  the  executor  m  a  contract  for  sale,  she 
consenting  to  give  up  her  beneficial  interest:  and  it  was  held,  that^  upon  proof  of  the  existence  of 
debts  at  the  time  of  the  contract,  the  contract  might  be  enforced;  but  the  Court  declined  to  cw^l 
the  purchaser  to  take  a  conveyance  of  the  estate  without  the  concurrence  qfthe  heir-at'law, 

JAMES  LLOYD,  the  testator  in  this  cause,  by  his  will,  dated  the  4th  of  November, 
1843,  directed  all  his  just  debts,  funeral  and  testamentary  charges  and  expenses^ 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister-at-law. 
(&}  Reported  by  G.  S.  Allnutt,  Esq.,  Barrister-at-law» 
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to  be  paid  out  of  his  estate  and  eflfeets,  and  subject  thereto,  and  also  to  the  payment  of' 
5L  to  his  executor  theremafter  named,  for  his  trouble  in  taking  upon  him  such  office, 
he  gave  and  bequeathed  all  his  inAcld,  oopfhold,  leasehold,  personal,  and  other  his 
leal  and  personal  estate,  whatsoever  and  wheresoe\'er,  whether  in  possession,  reversioii, 
lemainder,  or  expectancy*  nnto  his  dear  wife  Susanna,  during  the  term  of  her  natuxal 
life,  for  her  sole  and  separate  use,  and  free  from  the  debts  and  control  of  any  future 
husband  she  might  intemusry  witii ;  and  from  and  after  her  decease,  he  directed  aH 
his  real  and  personal  estate  and  efiects  to  be  sold,  either  by  private  sale  or  puUic  anc- 
tion,  for  the  best  price  that  could  he  got  for  the  same,  and  after  payment  of  the  ex« 
penaes  of  such  sale,  and  incident  tiiereto,  he  directed  the  produce  thereof  to  be  divided 
and  paid  in  the  numner  therein  mentioned ;  and  the  testator  thereby  directed  that  any 
purchaser  or  purchasers  of  the  whole  or  any  pert  of  his  real  or  personal  estate  riiould 
not  be  liable  to  see  to  the  applicatian  of  the  purchase-money,  and  that  the  receipt  and 
xeceipts  of  his  executor,  his  heirs,  executors,  administratons,  and  assigns,  or  other  penKm 
or  persons  acting  in  the  administration  of  that  his  will,  should  be  a  sijSident  discharge  ta 
tiie  purdiasers  of  the  whole  or  any  part  of  the  real  or  personal  estate,  directed  to  be 
aold  under  that  his  will,  and  he  alao  directed  that  lus  said  executrix  and  executor,  and 
tfiffir  respective  heirs,  executors,  ail  in  i  uislffators,  and  assigns,  should  and  might  retain 
and  reimburse  herself,  himself,  and  themselves,  all  loss,  costs,  charges,  damages,  and 
eaqienaes,  which  she,  he,  or  they,  or  any  of  them,  might  sustain,  pay,  suffer,  or  be  put 
unto,  in  the  execution  of  that  his  will,  and  tiiat  neil£er  of  them  should  be  answerable 
or  accountable  the  one  fer  the  other,  nor  for  involuntary  losses ;  and  he  thereby  ap» 
pointed  his  said  wife  Susanna  executrix,  and  his  friend  William  GK>s]ing  executor  of 
that  his  wilL 

The  testator  died  shortly  after  die  date  and  execution  of  his  will,  and  the  same  was, 
CQtheSOthof  December,  1843,  duly  proved  by  the  executrix  and  executor  in  the  Prero- 
gative Court  of  the  Archlnshop  of,  Ckmterhory. 

On  the  6th  of  May,  1844,  the  real  estate  (^  the  testator  was  put  up  for  sale  by  pub- 
lic auction,  and  Mr.  John  Garter,  the  defendant  in  this  suit,  became  the  purchaser  of 
Lot  2  at  the  price  of  155/.,  and  signed  a  meonmandum  of  agreement  for  the  purchase. 

An  abstract  of  the  title  having  been  delivered,  it  was  objected  by  the  defendant  that 
the  plaintiffs  (the  executrix  and  executor)  could  not  make  a  good  title  without  the  con* 
cnrrenceof  the  heir-at-kw  and  the  several  persons  beneficially  interested  under  the  will 
in  the  proceeds  of  the  sale.  The  widow  of  the  testator  offered  to  disclaim  her  life  estate 
in  the  property  under  the  will,  and  also  to  release  her  dower ;  but  the  defendant  still 
objecting  to  take  the  title,  this  suit  was  instituted  to  compel  a  specific  performance  of 
the  agreement. 

Teedf  for  the  defendant,  was  first  called  on  to  address  the  Court.— Where  there  is  a 
charge  for  payment  of  debts,  and  a  devise  in  trust  to  executors,  it  is  admitted  that  the 
executors  alone  may  sell  and  have  power  to  convey  to  the  purchaser  without  the  con- 
currence of  the  heir-at-law :  but  where,  as  in  this  case,  there  is  neither  a  devise  nor  a 
power  to  the  executors  to  sell  until  a  given  period,  we  contend  that  the  executors 
cannot  make  a  good  title  suffi^cient  to  satisfy  a  purchaser  without  the  heir  joining. 
Suppose,  at  the  period  when,  according  to  the  direction  of  the  testator,  the  money  is 
to  be  raised  by  sale  and  distributed,  the  persons  among  whom  he  has  directed  the  ^d 
to  be  distributed  should  happen  to  be  dissatisfied,  and  one  of  them  is  the  heir-at-law, 
having  the  legal  estate  in  lum,  it  would  be  competent  for  him  to  try  the  question  by 
ejectment,  and  disturb  the  purchaser  in  his  poasesaion ;  we  contend,  tiierefoie,  that  the 
purchaser  is  not  bound  to  complete. 

Goldsmith,  on  the  same  side. — Any  directions  given  by  a  testator  in  his  will  must  be 
postponed  if  they  are  opposed  to  the  just  claims  of  creditors ;  and  therefore,  if  the  tes- 
tator has  postponed  the  sale  of  his  estates  till  a  certain  period,  and  the  creditors  require 
an  immediate  sale  for  the  payment  of  their  demands,  an  immediate  sale  must  in  some 
way  or  other  be  effected.  But  the  law  will  not  wantonly  cut  down  the  whcde  of  the 
directions  expressed  by  the  testator  where  and  so  far  as  they  can  be  upheld  consistentiy 
with  the  creditors'  claims.  Now,  by  this  will,  it  is  clear  that  the  testator  intended 
three  things  :  first,  that  his  wife  should  have  a  life  interest  out  of  his  real  and  personal 
estates ;  secondly,  that  his  executors,  as  such,  should  not  interfere  with  the  realty  during 
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'her  life ;  and»  thirdly,  that  the  sale  should  not  take  place  till  her  decease :  if,  therefore, 
an  immediate  sale  be  required  for  payment  of  debts,  we  are  still  reduced  to  the  prin- 
cipal question,  namely,  who  are  the  proper  parties  to  convey  ?  for  the  testator  has  utterly 
excluded  the  executors  from  selling  until  a  certain  time,  and  they  cannot  touch  the  real 
estates  in  the  meantime,  unless  by  express  words  or  a  necessary  implication.  What 
necessary  implication  is  there  that  they  alone  can  sell  ?  It  is  said  that  an  immediate 
sale  is  required  for  payment  of  debts ;  suppose  that  to  be  the  case,  does  that  of  neces« 
sity  exclude  the  heir-at-law  from  joining  ?  We  say,  let  the  heir  be  a  party,  and  we  are 
satisfied.  Your  Honour  has  to  decide,  first,  whether  a  mere  charge  on  estates  generally 
for  payment  of  debts,  without  a  devise  of  the  legal  estate,  gives  an  implied  power  to 
executors  alone  to  sell ;  secondly,  whether,  from  the  manner  in  which  the  will  is  drawn, 
such  an  implication  can  be  raised.  There  is  no  direct  case  upon  the  point,  nor  does 
it  appear  that  the  courts  have  gone  so  far  as  to  decide  that  a  mere  charge  for  payment  of 
debts  amounts  to  a  trust  to  executors  to  sell.  The  only  cases  upon  the  subject,  and 
which  will  doubtiess  be  relied  upon  by  the  other  side,  are  Ballr,  Harris  (8  Sim.  485,  and 
4  M.  &  C.  267) ;  (a)  Shaw  v.  Borrer  (1  K.  559)  ;  (b)  Tylden  v.  Hyde  (2  S.  &  S.  238) ;  (c) 
and  Forbes  v.  Peacock  (11  Sim.  152);  (<Q  but  we  submit  tiiat  between  each  of  those 
cases  and  the  present  there  is  an  important  difference,  for  either  tiie  executors  took  a 
devise  of  the  legal  estate,  as  in  Shaw  v.  Borrer  and  Ball  v.  Harris,  or  the  period 
for  the  sale  had  arrived,  as  in  Tylden  v.  Hyde  and  Forbes  t.  Peacock,  In  Bfdley  t. 
Ekin  (7  Yes.  319)  there  was  a  devise  to  trustees  for  payment  of  debts,  and  in  Dfilton  t. 
Ewin  (6  Madd.  9)  there  was  a  devise  to  testator's  wife,  she  pa3ring  debts.  It  is  trae 
the  widow  consents  to  give  up  her  life  interest  and  release  her  dower,  but  we  contend 
that  any  act  on  her  part  cannot  accelerate  the  time  for  sale.  [The  Yicb-Chan- 
CELLOB. — Suppose  the  legal  estate  to  be  outstanding  in  another  person,  whether  the 
heir-at-law  or  not,  and  it  were  necessary  for  the  executors  to  sell,  could  the  purchaser 
object  to  the  tide  ?]  Your  Honour  is  probably  alluding  to  the  principle  decided  in  the 
case  of  Wynne  v.  Griffith  (I  Russ.  283),  under  an  old  marriage-settiement,  and  to  a 
more  recent  one  in  the  Vice-Chancellor  of  England's  Court,  of  Aveme  v.  Broum,  yet 
unreported ;  {e)  and  in  the  case  put  by  your  Honour  I  should  submit  that  the  questioQ 
would  be  reduced  to  one  of  mere  convejrance  and  not  of  titie,  because  the  executors 
might  control  the  legal  estate  and  compel  the  party  havmg  that  estate  to  convey. 
[The  YiCB-CHAKCELLo&.-»£xactly  so ;  then  how  does  your  case  differ  from  the  one  I 
mentioned  ?]  The  plaintiffs  tell  us  there  is  no  heir,  and  this  is  the  main  reason  why 
we  refuse  to  complete.  This  suit  is  improperly  instituted;  it  is  one  by  executors  who 
have  sold  the  resd  estates,  and  now  file  a  bill  to  compel  the  purchaser  to  take  their 
titie.     Had  it  been  a  bill  filed  by  one  creditor  on  behalf  of  himself  and  all  other 

(a)  Ball  y.  Harris,  Jolv  4,  1837.  Sir  L.  Shad-  Leach,  V.  C— Where  there  is  a  general  direction  to 
Wl,  V.  C. — On  appeal,  Not.  9  &  10,  1838,  and  sell,  bat  it  is  not  stated  by  whom  the  3ale  is  to  be 
Jan.  15,  1839.  Lord  Cottenham. — ^A  testamentary  made,  there,  if  the  produce  of  the  sale  is  to  be  mp« 
charge  of  real  estates  with  the  payment  of  debts  plied  by  the  executors  in  the  execution  of  their 
generally,  authorizes  a  trustee  (to  whom,  after  im-  office,  a  power  to  sell  will  be  implied  to  the  ex- 
posing the  charge,  the  testator  devised  the  estates  ecutors. 
upon  trust  for  other  persons)  to  sell  or  mortgage  the  (d)  Fcrhe$  r.  Peacock,    August  1 ,  1840.    Sr  I*. 


estates  charged,  and  exempts  the  purchaser  or  mort-  Shadwell,  V.  C— -A  testator,  after  directing  all  his 

gagee  from  liability  to  see  to  the  application  of  the  just  debts  to  be  paid,  gave  bos  personal  estate,  and 

purchase  or  mortgage  money.  a  fireehold  house,  of  which  be  was  seised  in  fee,  to 

(ft)  Shaw  V.  Borrer,  April  Q3  &  33,  August  5,  his  wifb,  for  life,  with  Uberty  to  seUit  in  case  agood 

1836.     Lord  Langdale,  M.  R. — ^A  testator,  after  offer  should  be  made,  and  to  invest  the  prooecds 

charging  his  real  estates  with  the  payment  of  his  in  the  Amds  for  her  benefit  during  her  life;  and  he 

debts,  dcYised  an  adTOwson  to  trustees  upon  trust,  directed  that,  at  his  wife's  death,  the  house,  if  not 

to  present  his  youngest  son  to  the  living  when  previously  sold,  should  be  sold  (without  saying  by 

vacant ;  and  subject  thereto,  to  sell  the  advowson,  whom),  and  that  the  proceeds,  together  with  his  per- 

and  apply  the  proceeds  as  mentioned  in  his  will :  he  sonal  estate,  should  be  divided  amongst  the  chOdrea 

devised  his  residuary  real  estate  to  other  trustees,  and  of  his  brother  and  sister :  and  he  appointed  his  wife 

appointed  three  executors,  one  of  whom  was  a  trustee  his  executrix,  and  requested  A.  &  B.  jointly  with  her 

of  the  advowson,  and  another  was  the  testator's  to  beeome  the  executors  and  trustees  of  his  irill.  A. 

youngest  son.    The  personal  estate  being  insufil-  and  the  testator's  vridow  proved  the  will ;  B.  died  in 

dent  for  the  payment  of  the  debts,  the  trustees  of  the  lifetime  of  A.  and  the  widow,  without  haviag 

the  advowson,  at  the  instance  of  the  executors,  eon-  proved  it.   The  widow  died  some  years  after  the  tcs- 

traeted  to  sell  the  advowson  before  any  vacancv  had  tator.    Held,  that  A.  had  power  to  sell  the  house, 

occurred  in  the  living,  and  it  was  held  that  the  and  to  give  a  receipt  for  the  purchase-money. 

tnutees  could  enforce  performance  of  tlie  contract.  (e)  Since  reported ;  see  ante,  p.  16S. 

(c)   Jjflden  J,  Hyde,  March  ll,  1836.     Sir  J. 
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creditors  of  the  testator,  or  by  the  execators  themselves  for  the  purpose  of  adminis- 
tering the  assets,  justice  might  have  been  done  to  all  parties ;  as  it  is,  however, 
"what  can  prevent  a  creditor's  suit  against  the  same  estate  ?  But  what  would  be  the 
consequence  of  deciding  that  the  executors  can  of  themselves  make  a  good  title  ?  A 
testator  charges  his  estates  generally  with  the  payment  of  his  debts,  and  appoints  exe- 
cutors without  giving  them  the  legal  estate :  then,  upon  a  bare  suggestion  that  the 
personal  assets  are  not  sufficient  to  pay  the  debts,  the  executors  would  have  a  right  to 
sell  the  whole  of  the  realty,  however  valuable,  to  pay  a  few  insignificant  debts,  and 
retain  an  immense  surplus  to  be  distributed  among  certain  objects  at  some  future  time, 
and,  in  the  meanwhile,  the  whole  might  become  hable  to  their  debts  and  responsibiH- 
ties,  and  when  the  time  for  distribution  arrives,  nothing  remain  for  the  testator's  bounty. 
Upon  the  whole,  therefore,  we  submit  that  the  purchaser  had  a  right  to  resist  the  com- 
pletion of  his  contract,  and  that  the  executors  are  not  in  a  position  to  make  a  good 
title  without  the  heir-at-law. 

The  Vicb-Chancsllob  (on  this  occasion  without  hearing  counsel  for  the  plaintiffs) 
said,  that  in  this  case  he  should  give  no  opinion  whether  the  mere  circumstance  of  a 
charge  of  debts  upon  real  estate  would  or  would  not  confer  on  the  executors  a 
power  of  sale  at  law  or  in  equity,  because,  looking  at  the  whole  will,  it  appeared  to  be 
the  intention  of  the  testator  that  the  real  estate  should  be  sold  for  the  payment  of  the 
debts.  He  could  not  say,  consistently  with  the  current  of  the  authorities,  that  such 
was  not  the  intention.  The  next  question  was,  by  whom  the  sale  was  to  be  made.  The 
sale  could  only  be  made  by  the  executor  and  executrix,  or  one  of  them,  or  by  the  heir- 
at-law.  He  was  of  opinion  that  in  this  will  there  was  a  manifest  intention  that  the 
heir-at-law  should  have  nothing  whatever  to  do  with  the  sale.  The  gift  to  the  widow 
included  personal  as  well  as  rral  estate,  and  the  direction  for  the  payment  of  debts 
also  included  personal  estate  as  well  as  real  estate.  If  it  had  been  intended  to 
defer  the  sale  of  the  personal  estate,  it  would  have  been  bad,  for  the  creditor  would  have 
had  a  right  to  an  immediate  sale.  Then  the  will  gave  the  executor  a  power  to  give 
discharges  for  the  purchase-money,  and  such  words  were  construed  by  law  to  give  exe- 
cutors an  immediate  power  of  sale.  The  contract  in  the  present  case  was  entered  into 
by  the  executor  and  the  executrix,  who  was  the  wife,  and  it  was  impossible  for  the 
Court  not  to  say  that  the  sale  was  effected  by  those  who,  the  testator  intended,  should 
sell.  His  Honour  added,  that  he  purposely  avoided  saying  whether  or  not  the  concur- 
rence of  the  heir-at-law  was  needed ;  but,  if  it  were,  such  concurrence  could  be  com- 
pelled on  the  application  of  the  executor  and  executrix  and  the  purchaser.  He  should 
declare  that  the  plaintiffs  undertaking  to  prove  that  there  were  debts  of  the  testator 
owing  at  the  time  of  the  contract,  the  plaintiffs  had  full  power,  under  the  will,  to  enter 
into  the  contract  for  sale,  without  prejudice  to  any  question  whether  the  heir-at-law 
would  or  would  not  be  a  necessary  party  to  convey. 

February  21. 

This  case  was  spoken  to  on  the  minutes. 

Wigram  and  Hardy,  for  the  plaintiff. — ^We  are  now  prepared  to  prove  the  existence 
of  debts  due  from  the  testator's  estate,  and  we  offer  to  find  the  heir  of  the  testator  at  the 
costs  of  the  purchaser.  The  Court  has  already  decided  that  the  executors  have  power 
to  sell.  That  power,  we  say,  is  not  an  implied,  but  an  actual  power  given  them  by  the 
terms  of  the  will,  and  it  is  under  that  express  power  that  they  seU.  The  trusts  for 
sale  are  after  the  decease  of  the  widow,  but  she  considers  this  so  completely  an  insol- 
vent estate,  that  she  gives  it  up.  Nothing  can  compel  the  widow  to  accept  the  bene- 
ficial interest  under  the  will ;  she  has  accepted  the  executorship,  and  nothing  else.  The 
only  hand  to  sell  is  that  of  the  executors,  and  they  are  the  persons  the  testator  intended 
should  sell.  If  then  they  have  the  power,  the  conveyance  by  them  alone  would 
pass  the  legal  estate.  (Tylden  v.  Hyde,  2  S.'  &  S.  238 ;  and  Forbes  v.  Peacock, 
11  Sim.  152.) 

Teed  and  Goldsmith,  for  the  defendant,  were  not  heard. 

The  Vicb-Cbancbllob. — In  this  will  there  is  an  express  power  of  sale,  and  but  one, 
given  so  as  not  to  be  exercised  until  after  the  death  of  the  testator's  widow.  She  Js 
still  alive.     I  decline  deciding  against  the  purchaser,  without  binding  myself  to  any 
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bpinion  that,  whether  tiie  widow  does  or  does  not  diackim,  the  express  power  of  sale 
is  not  now  exercisable.  For  the  purposes  of  this  soit^  I  hold  that  die  power  of  sale  is 
not  now  exercisable.  But  &eie  is  in  a  certain  sense  an  implied  power  of  sale,  because 
Ihe  debts  are  charged  upon  the  testator's  real  estates,  andiherefore  there  is,  in  a  nun* 
ner,  a  power  of  sale.  I  am  of  opinion  that  m  this  will  there  is  an  intention  tiliat  the 
sale  should  be  made  by  the  executors,  or  one  of  them,  and  not  otherwise.  Hie  next 
question  is,  whether  sudi  intention  is  expressed  so  as  to  create  a  legal  power,  inwhicii 
ease  the  heir  need  not  join.  I  am  of  opimon  that  it  is  a  question  c^  too  great  a  nice^ 
«nd  difficulty  to  decide  against  a  purchaser  in  a  suit  for  specific  performance.  The 
purchaser  requiring  the  concurrence  of  tbe  heir«at-law,  must  pay  for  the  disoorery  a£ 
such  heir,  or  not,  according  to  his  contract ;  but  I  repeat,  that  I  decline  making  him 
take  the  estate  without  the  concurrence  of  tiie  heir.  Without  prejudice,  then,  to  any 
question  as  to  the  legal  estate,  I  decide  diat  the  exeGutors,  as  there  are  debts  ndmittBd, 
have  power  to  sell.  I  do  not  decide  that  the  heir-at-law  is  a  necessary  party,  but  I  will 
not  compel  the  purchaser  to  take  the  tide  without  his  concunenoe* 


THE  LORD  CHANCELLOR'S  COURT. 

February  11  cmd  March  8,  1846. 
Saumabbz  v.  SsAUmauz.  (a) 

Conitruetion  qfrendtuny  devise,  and  bequest  tfreal  and  personal  estate. 

A  devise  qf  **  all  the  land  I  possess  in  Dorsetshire^'  gives  the  devisee  only  a  life  estate  in  reaiprqperfy, 
**  The  residue  of  the  property  which  I  may  leave  at  my  death*'  held  to  pass  thefee^sin^le  of  a  real 

estate  not  speeifically  devised. 
Oeneral  devise  not  quailed  by  reetrieOons  impeeed  by  a  eodieil  not  eo  aiteded  as  topees  realeetetem 

riirilS  was  an  appeal  petition  by  Mrs.  De  HaviUmd  and  Mrs.  Gimingham,  two 
JL  daughters  of  the  late  Admiral  Richard  Saumarez,  which  had  been  presented  to 
obtain  the  decision  of  the  Court  upon  a  question  as  to  the  construction  of  Ihe  testator's 
will,  with  reference  to  a  house  at  Bath,  which  was  in  the  decree  treated  as  leasehold^ 
but  had  since  been  discovered  to  be  freehold. 

The  will,  which  was  dated  in  September,  1833,  and  attested  so  as  to  pass  real 
estate,  began  by  expressing  a  desire  to  make  such  a  disposition  of  his  property  as 
might  prevent  disputes  amongst  those  whom  he  left  behind.  He  directed  that  his  wife 
should  have  the  offer  of  his  house  at  Bath  for  her  life,  with  the  books,  linen,  funii« 
ture,  &c.,  at  an  annual  rent  of  150/.,  which  rent  he  desired  should  be  equally  divided 
between  his  son  Richard  and  his  two  daughters,  Carteret  Grimingham  and  Martha 
De  Haviland.  He  directed  that  an  inventory  should  be  taken  of  the  books*  fumitnze« 
&c.,  and  that  after  his  wife's  decease  they  should  be  appropriated  to  his  said  son  and 
daughters ;  and  in  case  his  wife  should  decline  the  offer  of  renting  the  house,  then  his 
executors  were  to  be  at  liberty  to  dispose  of  it,  and  were  to  divide  the  produce  between 
his  said  son  and  daughters,  subject  to  the  conditions  thereinafter  spec&ed. 
^  The  testator  directed  that  the  sums  which  he  had  put  in  settiement  on  the  respec- 
tive marriages  of  his  two  daughters  should  be  brought  into  hotchpot,  and  be  accounted 
for  as  part  of  the  share  and  portion  which  would  accrue  to  them  under  the  will  as 
part  of  his  residuary  estate.  The  testator  then  provided  certain  benefits  for  his  sons 
Frederick  and  Paul,  who  are  insane,  and  directed  that  in  the  event  of  their  recovery^ 
their  shares  of  his  property  should  be  made  equal  to  those  of  their  brother  Richard, 
and  the  sisters.    The  will  then  went  on  thus : — 

*'  And  as  regards  my  son  Richard,  I  give  uid  bequeath  to  him  the  freehold  land 
-which  I  possess  in  Dorsetshire ;  and  I  direct  that  the  residue  of  the  property  which 

{e)  Reported  bj  R,  G.  WxLroao,  Esq.,  Barrister-al-knr. 


8AUBIAREZ  v.  SAUMAREZ.  99S 

I  may  leave  at  my  death  may  be  divided  between  him  and  his  two  sisters  in  eqnal 
proportions,  the  shares  which  they  received  as  a  marriage  portion  included,  subject 
to  the  foflowing  restrictions : — It  is  my  express  direction  that  whatever  portion  may 
devolve  to  him  shall  be  placed  in  the  names  of  three  trustees,  the  interest  of  which 
shall  be  paid  to  him  daring  his  life.  And  I  direct  that  after  his  death  the  share 
belonging  to  him  may  be  divided  between  his  children,  and  placed  in  the  names  of 
trustees,  with  a  power  to  employ  the  interest  for  their  maintenance  and  education ; 
and  I  give  the  said  trustees  a  discretionary  power  to  employ  a  portion  of  the  capital, 
if  it  be  found  necessary,  for  their  advancement  and  settlement  in  life ;  and  after  each. 
•of  them  have  attained  the  age  of  twenty-five  years,  the  whole  of  their  share  is  to  be 
transferred  to  them.  As  it  is  my  wish  that  the  wife  of  my  son  Richard  should  not 
bare  any  control  whatever  over  the  property  I  leave  to  him,  my  son,  her  husband,  or 
■of  his  children  after  his  death,  I  hereby  direct  my  executors  to  reserve  out  of  his  por- 
tion a  sum  sufiUcient,  after  the  death  of  her  husband,  to  yield  75/.  a  year,  payable  to 
her  half-yearly ;  and,  after  her  death,  the  capital  to  be  divided  between  the  children 
which  my  son  may  have  left.  Should  my  son  Richard  die  without  issue,  the  whole 
of  the  portion  which  may  have  been  placed  in  trust  for  him  is  to  devolve  to  his  two 
sisters,  during  their  life,  in  equal  proportions,  and  after  their  death  to  their  children. 
And  in  like  manner,  if  any  of  his  children  should  die  after  him,  and  before  they  have 
attained  the  age  of  twenty-five  years,  such  portion  as  they  possess  is  to  be  divided 
•between  the  surviving  brothers  and  sisters ;  and,  in  default  of  them,  the  whole  is  to  go 
to  the  children  of  my  daughters  Martha  and  Carteret,  in  equal  proportions.  And  as 
to  the  sum  which  was  placed  in  the  names  of  trustees  as  a  marriage  settlement  on  my 
present  wife,  it  is  my  will  that  after  her  death  it  should  be  divided  in  equal  propor- 
tions between  my  son  Richard  and  his  two  sisters,  subject  to  the  same  trust  as  I 
have  before  directed,  so  that,  after  the  death  of  any  of  them  without  issue,  such  pro- 
portion is  to  go  to  the  surviving  brother  or  sister ;  and  after  their  decease  to  ^ir 
surviving  children." 

A  subsequent  passage  in  the  will  commenced  with  this  recital : — *'  And  whereas 
the  advantages  in  the  distribution  of  my  property*  which  I  have  given  to  my  son 
Richard  and  my  two  daughters  are  foimded  on  the  unhappy  state  of  my  sons  Frede- 
rick and  Paul;**  and  then  he  directed  that  in  the  event  of  their  recovery  their  shares 
should  be  equalized  with  the  shares  of  the  other  children. 

When  the  cause  was  heard  on  appeal,  by  Lord  Cottenham  (Reported  in  4  Myl.  &  Cr. 
331),  the  testator's  only  real  estate  was  supposed  to  be  260  acres  of  land  in  Dorset- 
shize ;  and  it  was  held  that  the  remamder  in  fee  in  the  Dorsetshire  estate,  after  the  life- 
estate  given  to  Richard  Saumarez,  passed  under  the  residuary  clause  in  the  will  to 
the  son  Richard  and  the  daughters  Carteret  and  Martha  equally,  and  that  the  son 
took  his  share  of  the  freehold  remainder  upon  the  same  limitations  as  the  rest  of  the 
property  comprised  in  the  residuary  clause.  Subsequently  it  had  been  ascertained  that 
a  house  in  Bath  supposed  to  have  been  leasehold  was  the  testator's  freehold. 

There  was  a  codicil  to  the  will,  by  which  the  shares  given  to  Mrs.  De  Haviland  and 
Mrs.  GKmingham  were  limited  to  their  children,  subject  to  thdr  own  life-interests ; 
but  it  was  not  attested,  so  as  to  pass  real  estate. 

Koe  and  Rudall,  for  Mrs.  De  Haviland ;  Simpkinaan,  for  the  administrator  of  Mr» 
De  Haviland ;  Purvis,  for  the  children  of  Mrs.  GKmingham ;  Faber,  for  the  lunatic 
brothers ;  Bagshawe,  for  Mr.  and  Mrs.  GHimingham ;  Ramilly,  for  Richard  Saumarez ; 
and  Montagu,  for  the  children  of  Richard  Saumarez.  (The  report  of  the  appeal  before 
Lord  Cott^iham  was  the  only  case  referred  to.) 

During  the  argument,  the  LORD  CHANCELLOR  said :— It  was  dear  the  testator 
intended  his  house  and  furniture  to  be  sold  if  his  wife  did  not  elect  to  occupy  it ;  and 
if  she  did  so  elect,  it  was  to  be  sold  after  her  death. 

It  is  quite  clear  what  the  scope  of  the  will  is  if  all  the  property  comprised  in  the  resi- 
^duary  clause  is  personal  property ;  and  the  only  question  is,  whether  ibsX  clause  applies 
to  ^:eehold  property.  It  is  not  possible  to  put  any  other  construction  than  that  of  the 
Master  of  die  Rolls,  on  the  assumption  of  its  being  personal  property,  and  the  only 
question  is,  whether  its  being  real  makes  any  difference. 

The  first  question  on  the  appeal  before  Lord  Cottenham  was,  whether  a  life  estate 

VOL.  I.  Q 
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was  given  in  the  freehold  estate ;  then,  whether  the  limitations  imposed  by  the  codidl 
on  the  daughters'  shares  applied  to  real  estate.  It  was  held»  that  the  words  of  the 
residuary  clause  were  sufficiently  comprehensive  to  pass  real  estate ;  and  that  certain 
trusts  were  limited,  but  no  declaration  was  made  of  what  those  trusts  were.  I  cannot 
help  thinking  that  the  general  question  has  been  decided  by  Lord  Cottenham,  who  held 
tiiat  the  real  estate  passed.  Lord  (Tottenham  would  not  make  the  decree  in  that  case 
until  the  cause  came  before  him  ia  such  a  shape  as  would  enable  him  to  declare  gene- 
rally the  rights  of  the  parties,  but  held  that  the  reversion  in  fee  passed  under  the 
residuary  clause  to  Richard  and  his  sisters,  equally. 

Koe. — ^What  passed  before  Lord  Cottenham  would  not  affect  the  house  at  Bath. 
That  decree  applies  only  to  the  share  of  Richard  Saumarez. 

The  LORD  CHANCELLOR.— Then  the  question  is,  whether  the  daughters'  sharea 
are  subject  to  any  trusts  ? 

Purvis. — ^The  daughters'  children  are  not  parties  to  the  supplemental  suit ;  therefore 
no  proper  decree  can  be  made  to  conclude  their  rights. 

JKoe. — ^The  supplemental  suit  is  confined  exclusively  to  the  question  of  the  interest 
Richard  Saumarez  took  in  the  estate  in  Dorsetshire.  It  is  now  competent  for  the 
Court  to  decide  what  present  interest  the  daughters  take  in  the  house  at  Bath. 

The  LORD  CHANCELLOR.— I  will  read  the  will  and  give  my  decision.  The 
Master  of  the  Rolls  came  to  no  decision  on  this  house  as  a  fee.  The  question  is>. 
whether,  without  the  imattested  codicil,  there  is  enough  to  qualify  the  general  words. 

Judgment. — March  8,  1845. 

Tlie  LORD  CHANCELLOR. — When  the  decree  was  pronounced  in  this  cause  it 
was  assumed  that  the  house  at  Bath,  mentioned  in  tlie  testator's  wiU,  was  of  leasehold 
tenure,  and  it  was  dealt  with  in  the  decree  on  the  footing  of  its  forming  part  of  the 
personal  estate.  That  has  since  been  discovered  to  be  an  error,  and  that  it  is  freehold^ 
and  belonged  to  the  testator  in  fee.  The  trustees  were  directed  by  the  will,  in  certain 
events,  to  sell  the  house  at  Bath ;  that  was,  if  the  widow  did  not  choose  to  occupy 
it.  It  was  only  in  that  event  it  was  to  be  sold ;  but  that  not  having  occurred,  there 
was  no  disposition  of  that  house  expressly  directed  by  the  will.  On  the  construction 
of  the  residuary  clause  of  the  will,  the  decision  of  the  Chancellor  was,  that  the  Dorset- 
shire estate  passed  to  the  testator's  son,  Richard  Saumarez,  and  his  daughters,  Mrs. 
De  Haviland  and  Mrs.  Gimingham,  each  taking  a  third.  According  to  the  residuary 
clause,  "  the  rem&dnder  of  his  property  was  to  be  equally  divided  between  his  son 
Richard  and  his  daughters  Carteret  and  Martha."  That  is  the  expression  in  the  resi- 
duary clause. 

The  question  is,  what  estate  Mrs.  Gimingham  and  Mrs.  De  Haviland  took  in  the 
freehold  house  at  Bath  ?  The  son  Richard  and  the  t\i'o  daughters  are  to  take  under 
the  residuary  clause  all  the  residue  of  the  property  the  testator  might  leave  at  his 
death.  Then  what  is  the  residue,  but  that  which  has  not  been  disposed  of,  or  of 
which  the  disposition  fails  ?  So  fiEur  as  relates  to  Richard,  his  share  is  afterwards 
limited  to  him  for  life,  and  to  his  children  in  remainder.  Nothing  is  said  in  that 
restriction  as  to  the  shares  of  Mrs.  De  Haviland  and  Mrs.  Gimingham ;  possibly  he 
may  have  meant  those  shares  to  be  included,  but  he  has  not  said  so.  There  is  nothing 
to  guide  the  discretion  of  the  Court.  It  is  possible  he  may  have  supposed  he  had 
limited  their  interests,  because  he  had  made  a  codicil  in  which  he  gave  to  Mrs.  Gim- 
ingham and  Mrs.  De  Haviland  life  estates,  with  remainder  to  their  children ;  but  the 
terms  of  that  codicil  do  not  affect  real  estate.  I  am  of  opinion,  therefore,  that  Mrs. 
De  Haviland  and  Mrs.  Gimingham  took  their  shares  of  the  freehold  house  at  Bath  in 
fee.  Among  the  restrictions  was  this,  which  was  not  mentioned  at  the  bar :  on  cer- 
tain contingencies  his  sons  Paul  and  Frederick  were  to  have  their  shares  made  equal 
to  those  of  their  brother  Richard,  and  their  sisters.  That  was,  they  were  in  an  infirm 
state  of  mind,  but  they  were  to  have  their  shares  increased  if  they  recovered,  and  the 
capital  required  for  that  purpose  was  to  come  out  of  the  residue.  Now,  they  may 
recover,  and  then  this  contingency  will  be  a  charge  upon  the  whole  residue. 

As  to  the  shape  of  the  record,  the  Chancellor  decided  rightly  under  the  form  ia 
which  the  cause  dien  stood.    But  the  question  as  to  the  real  estate  was  not  decided ; 
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because  Richard,  who  was  the  testator's  heir-at-law»  and  his  children  were  plaintiffs 
in  the  suit,  and  the  supplemental  bill,  which  was  filed  on  the  suggestion  of  that  defect, 
relates  only  to  the  Dorsetshire  estates.  I  can  decide  nothixig  as  to  the  share  of  Richard, 
because  he  has  not  appealed.  But  I  presume  the  settlement  of  his  share  will  be  the 
same  as  that  of  his  share  of  the  personal  estate.  The  supplemental  bill  and  answer 
may  be  amended  in  order  to  insert  the  house  in  Bath,  and  the  decree  may  then  be 
dated  after  such  amendments.  Tlie  contingency  of  the  recovery  of  the  sons  Paul  and 
Frederick  may  be  provided  for  as  was  done  in  respect  of  the  personal  estate. 
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July  13,  25,  and  27 ;  and  August  8,  1844. 

Habjiis  V,  Davis,  (a) 

Will^Conttructwn^Words'*  lawful  heirsy'*  •*  or,'*  •*  9urviving"-^Lapsed  iniereif-- 

Eemotenets. 

A  tntatw  hy  his  will  bequeathed  property  in  these  words : — **  I  desire  that  my  plate,  Jewellery,  Sfc.f 
and  other  property  not  here  explained,  except  freehold  or  leasehold  property,  to  be  sold,  and  the 
produce,  after  deducting  fimeral  and  other  expenses,  as  expressed  above,  to  be  divided  in  equal parit 
to  names  as  hereby  follow:  to  my  dear  sister  A.  B.,  C.  D,,  B,  F,,  ^c.  {naming  ten  persons} 
the  freehold  house,  as  also  my  leaseholds  under  the  Crown,  or  otherwise,  to  be  kept  in  hand,  and- 
let  to  the  best  advantage,  and  the  produce  to  be  divided  every  haff-year  to  the  above-named  A,  B,f 
C,  D.,  E,  F,,  Sfc,  or  their  lawfiU  heirs;  and,  in  case  (if  there  being  no  heir,  then  the  share  or 
shares  to  be  divided  in  equal  parts  among  the  surviving  legatees,"  In  a  subsequent  part  qfhis 
foill  he  bequeathed  to  AT.  K.  '*  one  hajfofthe  legacy  named  to  each  qf  the  other  legatees  (that  is 
to  say),  onc'halfwhat  his  brother  B.  F.  may  receive.**  The  testator,  by  a  codicil  to  his  will, 
**  revoked  all  that  part  written  in  his  former  will,  which  Irft  a  legacy  to  X,  Y,  written  in  his  will 
on  the  thirty-second  and  thirty -third  lines.**  E,  F.  died  in  the  testator*  s  lifetime  without  issue. 
The  testator's  sister,  A.  B,,  was  not  related  to  E,  F.,  but  B,  F.  and  the  other  devisees  were  so 
related  to  the  testator,  and  to  each  other,  as  to  be  capable  qf  inheriting  from  each  other.  In  con^ 
siruing  the  words  qf  the  will,  the  Court  held,  that  *'  lavfril  heirs,"  meant  *' heirs  of  the  body,**  or 
'<  issue,**  that  "  or**  should  be  read  '<  and,**  and  that  '« surviving**  should  be  read  **  other.**  In 
the  personal  estate  the  share  qfE.  F.  was  held  to  have  U^sed,  but  in  the  freehold  estate  his  shara 
was  held  to  have  gone  over  to  other  devisees  in  tail.  The  gift  to  X.  Y.  having  been  revoked  by  the 
codicil,  it  was  held  that  the  will  should  be  read  as  if  the  gjft  to  him  had  not  been  there,  and  that, 
consequently,  no  distinction  was  to  be  made  in  the  demise  to  E.  F.  by  reason  of  the  gift  to  X.  F. 
Where  a  personal  chattel  is  bequeathed  to  A.  B.  and  the  heirs  qfhis  body,  and,  in  d^ault  qf  issue, 
to  C.  D.,  and  A.  B.  dies  in  the  testator* s  lifetime  without  issue,  the  gift  to  C,  2>.  cannot  take  ^ectr 
it  being  originally  void. 

MYER  SOLOMON,  the  testator  in  this  cause,  by  his  will,  dated  the  30th  August, 
1838,  after  directing  his  executors  to  pay  his  funeral  expenses  and  debts,  and 
after  bequeathing  two  parchment  scrolls  of  the  (Mosaic)  law,  written  by  him,  together 
with  their  silver  appendages,  to  the  s3magogue  in  St.  Albans-place,  gave  and  bequeathed 
his  property  in  the  following  words : — 

"  I  do  bequeath  to  my  beloved  sister  Phoebe  Levy,  all  my  furniture,  wearing  apparel^ 
family  portraits,  china,  silver  tea  and  milk  pot,  sugar  bason,  twelve  tea  and  twelve 
table  spoons,  two  pair  of  silver  salts,  soup  ladle,  a  pair  of  old  plain  silver  candlesticks. 
I  desire  that  my  other  plate,  jewellery,  books,  pictures,  remdning  Hebrew  scrolls,  not 
my  writing,  and  other  property  not  here  explained,  except  freehold  or  leasehold  pro- 
perty, to  be  sold,  and  the  produce,  after  deducting  funeral  and  other  expenses,  as 
expressed  above,  to  be  divided  in  equal  parts  to  names  as  hereby  follow : — ^to  my  dear 
sister  Phoebe  Levy,  Myer  Davis,  Frederick  Davis,  Sarah  Davis,  Rachael  Davis,  Esther 
Davis,  children  of  Charles  and  Elizabeth  Davis ;  Moses  Moses,  son  of  Smaycha  and 
Polly  Moses ;  Sarah  Harris,  Samuel  Harris,  Senicha  Harris,  children  of  Henry  and 
Elizabeth  Harris  ;  but  to  the  minors  above  named,  their  shares  to  be  to  interest  until 
they  become  of  age,  or,  should  they  marry  before  that  period  one  of  our  holy  religion^  it 

(a)'  Reported  by  G.  S.  Allnutt,  Eaq.,  Banrister*at-law. 
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shall  then  he  in  the  power  of  my  executors  to  pay  them  their  share  as  ahove  described* 
'Hie  freehold  honse,  situate  in  Little  Queen-street,  Westminster,  as  also  my  leaseholds, 
under  the  Crown  or  otherwise,  to  be  kept  in  hand  and  he  let  to  the  best  advantage,  and 
the  produce  to  be  divided  every  half-year  to  the  above-named  Phoebe  Levy,  Myer  Davis, 
Frederick  Davis,  Sarah  Davis,  Kachael  Davis,  Esther  Davis,  Moses  Moses,  Sarah 
Harris,  Samuel  Harris,  Senicha  Harris,  or  their  lawful  heirs,  and  in  case  of  there  hetng 
no  heir,  then  the  share  or  shares  to  be  divided  in  equal  parts  amongst  the  surviving 
legatees.  And  I  do  hope  that  my  legatees  and  their  heirs  will  not  depart  from  and  quit 
our  holy  faith,  as  becomes  a  good  Jew,  so  long  as  he,  she,  or  they  shall  be  fully  entitled 
to  this  my  bequest ;  but  if  any  of  the  above-named  or  their  heirs  shall  be  proved  satis- 
factorily to  the  executors  or  trustees,  for  the  time  being,  as  having  departed  from  our 
holy  Mosaical  religion,  in  that  case  it  shall  be  the  duty  of  the  executors  or  trustees,  for 
the  time  being,  to  withhold  his,  her,  or  their  shares  or  dividends,  and  pay  the  same,  in 
equal  parts,  to  the  others  as  named  above  remaining  and  continuing  in  holy  fiedth. 
I  do  also  bequeath  unto  Henry  Moses,  at  present  in  America,  one-half  of  the  legacy 
named  to  each  of  the  other  legatees,  (that  is  to  say)  one-half  what  his  brother  Moses 
Moses  may  receive." 

The  testator  appointed  Charles  Davis  and  other  persons  to  be  his  executors* 
To  this  will  the  testator  made  a  codicil,  dated  the  4th  of  July,  1840,  in  these  words  : — 

"  In  this  codicil  I  revoke  all  that  part  written  in  my  former  will,  dated  9th  Ebnl, 
5598,  answering  to  the  English  montii  dOth  August,  which  leaves  a  legacy  to  Hemy 
Moses,  now  in  America,  written  in  my  will  on  the  32nd  and  Sdrd  lines.  I  do  also 
bequeath  to  Charles  Davis  50/.,  &c.  Done  this  4th  day  of  July,  answering  to  the  12th 
day  of  Thamu,  in  the  year  5606  of  the  Hebrews." 

Moses  Moses,  one  of  the  legatees  named  in  the  will,  died  a  bachelor  in  the  lifetime 
of  the  testator,  who  died  on  the  30th  December,  1840,  leaving  Phoebe  Levy,  his  aiBter 
and  heiress-at-law,  and  also  his  sole  next  of  kin. 

This  suit  was  instituted  by  the  children  of  Henry  and  Elizabeth  Harris,  for  tbe 
purpose  of  having  the  trusts  carried  into  execution  under  the  direction  of  the  Court. 
The  leasehold  estates  of  the  testator  consisted  of  two  messuages  and  land,  in  Pall  Mall, 
held  for  a  term  of  ninety-nine  years  from  July,  1827,  and  a  leasehold  house  and  garden, 
in  Kennington,  held  for  a  term  of  ninety-nine  years,  from  January,  1843,  determinahle 
on  the  death  of  Prince  George  of  Cambridge.  The  Master  found  that  none  of  the 
legatees  had  departed  from  the  Hebrew  religion.  The  testator's  sister,  Phoshe  Levy, 
was  not  related  to  Moses  Moses,  or  to  either  of  those  parties  who,  with  her,  were  the 
surviving  devisees;  but  a  relationship  existed  between  Moses  Moses  and  the  other 
devisees,  with  the  exception  of  Phoebe  Levy,  so  that  they  were  capaUe  of  inheriting 
from  him  and  also  from  each  other. 

The  cause  now  came  on  upon  further  directions,  and  the  questions  which  were 
raised  will  sufficientiy  appear  from  the  Vice-Chancelbr's  judgment. 

Chandless  and  Hoare,  for  the  plaintiffs. 
•    Wigram,  D.  James,  L.  Drewry,  for  parties  in  the  same  interest. 

Anderdon  and  Evans,  for  the  defendants,  opposed  to  the  pluntiff's  claim. 

The  following  cases  were  cited :  Chestyn  v.  Creswell  (2  Eden,  123 ;  3  Brown^B  Pad. 
Cas.  Toml.  ed.  246) ;  Seward  v.  Willock  (5  East,  198)  ;  Hayes  v.  Hayes  (4  Ruas.  311); 
Mortimer  v.  West  (2  Sim.  274) ;  Baker  v.  HaU  (12  Ves.  497)  ;  Gittings  v,  M'DermU 
(2Myh8iK,59)',  Stewart v.Gamett(S  Sim. S98);  Lloydv.Lloyd  {4BfS8u2Zl);  £anm 
V.  Appleford  (10  Sim.  274) ;  Forth  v.  Chapman  (1  P.  Wm.  664) ;  Skrymshire  v. 
Northcote  (I  Swanst.  566);  Attorney 'General  v.  Johnson  (Amb.  190);  and  Jdintfv; 
Ray  (3  M.  &  K.  237). 

Lee  (amicus  curia)  cited  Oore  v.  Gore  (2  Stra.  948) ;  Mackinnon  v.  Sewell  (5  Sim. 
78) ;  Gulliver  v.  Wickett  (1  Wils.  105) ;  and  Maokimien  v.  Peaeh  (2  Keen,  555). 

August  8. 

The  Vicb-Chancbllob,  after  reading  the  parts  of  the  will  and  codicil  before  stated* 
said : — 1  have  already  expressed  my  opinion  that  the  share  of  the  testator's  reaidnaiy 
personal  estate  which  Moses  Moses  would  have  taken  had  he  survived  the  testator  hu 
kpsed.    I  think  that  the  testator  cannot  be  considered  to  have  mtended  to  affect  it  bj 
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the  clause  begimung  "  And  in  case  theie  being  no  heir."  With  respect  to  the  ht&- 
hold  house,  I  consider  that  the  share  of  Moses  Moses  has  not  lapsed,  oud  that  the 
whole  of  the  freehold  house  belongs  to  the  other  nine  devisees  of  it  equally  in  tail 
(subject  to  the  question  as  to  Henry  Moses,  which  I  shall  presently  mention).  It  is 
admitted  that  eight  of  them  are  related  to  each  other,  and  capable  of  inheriting  from 
each  other,  and  were  related  to  Moses  Moses,  and  capable  of  inheriting  from  him ; 
and  though  it  is  said  that  the  testator's  sister,  Phoebe  Levy,  was  not  related  to  Moses 
Moses,  and  is  not  related  to  either  of  the  persons  who,  with  her,  are  the  surviving 
devisees,  I  am  of  opinion  from  the  relationship  between  the  eight  and  Moses  Moses, 
and  upon  the  authority  of  Webb  v.  Herring  (Cro.  Jac.  415),  Tyte  v.  WUIU  (Ca.  Temp. 
Talb.  1),  and  other  decisions,  that  the  word  "  heir"  in  the  clause  begiiming  "and  in 
case  there  being  no  heir,"  must  be  taken  as  meant  in  the  sense  of  "  heir  of  the  body," 
or  "  issue,"  and  as  shewing  that  by  the  words  "  their  lawful  heirs"  in  the  passage 
"  or  to  their  lawful  heirs,"  the  testator  meant  "  the  heirs  of  their  bodies  :"  a  con- 
struction not,  in  my  opinion,  prevented  by  the  imdoubted  authority  of  Tilbury  v. 
Btarbut  (3  Atk.  617),  and  other  cases  of  the  same  class,  nor  can  the  word  "  or"  in  this 
passage  be  construed  otherwise  than  as  "  and,"  for  which  Wright  v.  Wright  (1  Ves. 
sen.  411),  Read  v.  Snell  (2  Atk.  561),  and  numerous  other  decisions,  are  amply  suffi- 
<aent  authority.  The  clause,  therefore,  beginning  "  and  in  case  there  being  no  heir"  has 
the  effect  of  carrying  Moses  Moses'  share  of  the  freehold  house,  as  I  have  said,  to  the 
other  nine  devisees  in  tail.  With  regard  to  the  leasehold  property,  which  I  understood 
to  be  chattel  leasehold  for  a  term  or  terms  exceeding  21  years,  and  not  redeemable  on 
lives,  I  had  some  doubt  whether  it  might  not  be  possible  by  means  of  the  word  "  sur- 
viving," and  from  the  joint  operation  of  the  late  Wills  Amendment  Act,  and  the 
doctrine  of  Forth  v.  Chapman,  to  hold  that  Moses  Moses'  share  of  it  belongs  also  to 
the  other  nine  devisees ;  but  upon  consideration  I  think  that  such  a  construction  of  this 
will  cannot  be  maintained,  and  that  his  share  of  the  leaseholds  has  lapsed.  It  seems 
to  me -that  the  words  "  there  being  no  heir"  must  be  held  to  point  to  an  indefinite 
failure  of  issue,  and  that  this  is  one  of  those  cases  in  which  the  word  "  surviving"  must 
be  read  "  other."  In  alluding  to  the  Wills  Amendment  Act,  I  meant  to  refer  parti- 
cularly to  the  29th  section.  But  there  is  another  section,  the  24th,  upon  which  I 
doubted  for  some  time  whether  the  lapse  of  Moses  Moses'  share  of  the  leaseholds 
might  not  be  held  to  be  obviated.  I  am  of  opinion,  however,  that  unless  there  is 
autibority  for  so  interpreting  the  24th  section  (and  none  has  been  mentioned),  I  cannot 
venture  to  do  so.  I  may  observe  that  the  republication  of  the  wiU  by  the  codicil  has 
not  been  argued  in  the  present  case  to  affect  the  question  of  lapse  as  to  Moses  Moses'' 
share  of  the  leaseholds.  Upon  this  part  of  the  case,  among  the  authorities  into  which 
I  have  looked,  besides  Nicholls  v.  Skinner  (Prec.  Chanc.  528),  Keily  v.  Fowler  (3  Bro. 
P.  C.  299),  Wilmot  v.  Wilmot  (8  Ves.  10),  Barlow  v.  Salter  (17  Ves.  479),  Massey  v. 
Hudson  (2  Mer.  130),  and  Candy  v.  Campbell  (8  Bligh,  N.  S.  469),  has  been  a  case  of 
Mackinnon  v.  Peach  (2  Keen  555).  (a)  With  regard  to  that  case  I  may  perhaps  be 
allowed  to  say,  that  I  have  always  thought  that  if  a  testator,  possessed  of  a  specific 
permanent  chattel,  such  as  plate,  or  a  chattel  real  liable  to  the  same  considerations, 
bequeath  it  to  A.  and  the  heirs  of  her  body,  and,  in  default  of  such  issue,  to  B.,  the 
death  of  A.  in  the  testator's  lifetime  without  issue  does  not  enable  B.,  though  surviving 
the  testator,  to  take  under  the  will,  but  causes  a  lapse ;  nor  am  I  the  only  judge  of  the 
Court  of  Chancery  by  whom  that  opinion  is  entertained.  I  apprehend,  that  the  bequest 
which  I  have  just  supposed  excludes  the  notion  that  the  testator  meant  B.  or  his  repre- 
sentatives to  take  only  if  A.  died  without  leaving  issue,  or  to  take  only  if  neither  A.  nor 
issue  of  A.  should  be  living  at  the  testator's  death,  and  excludes  the  notion  that  any 
thing  but  an  interest  in  the  chattel,  to  commence  after  the  fieulure  of  A.'a  issue  when- 
soever happening,  was  meant  to  be  given  to  B.,  or  his  representatives.  The  whole 
bequest  supposed  is,  in  truth,  merely  a  gift  to  A.  absolutely,  a  gift  therefore  wholly 

(a)  Maekumon  Y.  Peach,    April  21,  and  May  31,  One  of  the  legatees  died  without  issne   in   the 

laas.    LordLaBgda]e,M.R.— Bequest  of  ehattelft  testator's  lifttime,  and    It  was    held   that  the 

to  two  legatees,  share  and  share  aiike,  and  upon  other    legatee  was    abiolately  entitled    to   sw- 

tte  demise  of  either  of  them  -ivithont  lawftil  issue,  vivorship, 
then  the  share  of  her  so  dying  to  go  to  the  other* 
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railing  as  it  seems  to  me  by  A/s  death  without  issue  in  the  testator's  lifetime,  or  by 
A/s  death  in  the  testator's  lifetime.  It  surely  could  not  be  contended  that  in  the  event 
of  the  testator  surviving  A.,  and  then  dying  survived  by  issue  of  A.,  it  would  be 
possible  for  B.  to  claim.  I  do  not  see  that  the  absence  of  issue  makes  any  difference. 
The  gift  to  B.  in  the  will  being,  as  expressed,  merely  illegal  or  a  mere  nuUi^,  cannot.  I 
suppose,  be  made  better  by  the  accident  of  A.'s  death  without  issue  before  the  testator. 
Humphrey  v.  Howes,  Willing  v.  Bain,  and  cases  of  that  kind,  seem  to  me  (I  speak  with 
great  deference  to  the  Master  of  the  Rolls,  if  he  is  of  a  different  opinion)  not  to  affect 
&is  question.  I  observe  that  the  point  and  grounds  of  the  decision  as  to  the  plate,  in 
Mackinnon  v.  Peach,  are  viewed  variously  by  two  gentlemen  of  learning  and  research 
in  two  recent  works,  that  seem  to  me  to  possess  considerable  ability  and  merit.  I 
mean  Mr.  Lewis's  Treatise  on  the  Law  of  Perpetuity,  and  Mr.  Smith's  Review  of 
Executory  Interests,  annexed  to  his  edition  of  Feame.  My  impression  is  (but  I  only 
state  it  as  an  impression),  that  the  point  of  the  decision  was  that  supposed  by  Mr. 
Lewis,  and  it  is  therefore  that,  from  the  great  respect  due  to  the  judgments  of  the 
Master  of  the  Rolls,  I  have  said  so  much  on  this  part  of  the  case,  llie  only  remaining 
question  is,  I  believe,  as  to  the  effect  of  the  codicil  upon  what  the  will  had  given  to 
Henry  Moses.  I  think  that  it  revokes  the  entire  ^t  to  Henry  Moses,  whether  con- 
sisting of  realty  or  personalty,  or  both.  But  does  that  revocation  operate  for  the 
benefit  of  Phoebe  Levy,  who  is  the  heiress-at-law  and  next  of  kin,  or  for  the  benefit  of 
herself  and  others  ?  This  point  has  appeared  to  me  to  be  one  of  some  difiiculty.  I 
am  of  opinion,  however,  that  the  present  case  is  substantially  distinguishable  from  the 
case  of  Creswell  v.  Cheslyn,  When  the  testator  says  by  the  codicil,  "  In  this  codicil  I 
revoke  all  that  part  written  in  my  former  will,  dated  SOth  August,  which  leaves  a 
legacy  to  Henry  Moses,  now  in  America,  written  in  my  will  on  the  32nd  and  33rd 
lines,"  he  appears  to  me  to  direct,  in  terms  sufficiently  plain,  that  his  will  shall  take 
effect  as  if  the  clause  in  favour  of  Henry  Moses  had  not  been  inserted  in  it.  I  have 
no  doubt  of  his  intention,  which  may,  I  think,  be  judicially  upheld  consistently,  I  think, 
with  authority  high  in  every  respect,  and  to  which  I  have  already  referred.  Mr. 
Wigram  said,  that  this  case  might  be  reasonably  argued  to  stand  on  a  footing  not 
materially  different  from  that  of  a  complete  gift  by  a  will,  the  gift  partially  revoked  by 
a  first  codicil,  and  the  first  codicil  itself  wholly  revoked  by  a  second  codicil,  which 
would  leave  the  gift  as  it  stood  upon  the  will.  That  is  very  much  the  view  that  I  also 
take  of  it.  My  opinion,  I  repeat,  is,  that  in  the  present  case,  by  reason  of  the  codicil, 
the  will  is  to  be  read  as  if  the  gift  to  Henry  Moses  were  not  in  it,  and  that  conse- 
quently, subject  only  to  the  partial  lapse  caused  by  the  death  of  Moses  Moses,  the 
other  nine  original  devisees  and  legatees  take  as  such  without  any  distinction  by  reason 
of  the  gift  to  Henry  Moses. 


THE  LORD  CHANCELLOR'S  COURT. 

April  16,  1845. 

Ex  parte  Lord  William  PowLBTT.(a) 

Aeti^h  Wm.  4,  c.  29— Jw«»^m«i/  qf  trust  funds  in  Iritk  securities. 
The  Act  ofiSfb  Wm.  4,  c.  29,  authorizes  trustees  who  are  empowered  to  invest  their  trust  Junds 
upon  real  securities  in  England  and  Wales,  to  invest  also  upon  Irish  securities;  and,  where  there 
are  no  incapacitated  persons  interested  in  the  trust  funds,  the  trustees  have  a  discretionary  power 
to  avail  themselves  of  the  Act  or  not;  but,  where  incapacitated  persons  are  interested,  there  must 
he  a  rrference  to  inquire  whether  it  will  be  beneficial  to  the  persons  beneficially  interested  to  invest 
the  trust  funds  on  Irish  securities;  and  such  rrference  would,  in  ordinary  cases,  be  granted  as  of 
course.   The  case  qf  Stuart  v.  Stuart  overruled. 


T 


HE  Duke  of  Bolton  by  his  will  had  bequeathed  the  sum  of  52,000/.  to  trustees, 
upon  trust  for  Lord  William  Powlett  for  life>  with  remainder  to  other  persons  who 
(a)  Reported  by  R.  6.  Welfobd,  Esq.,  BarrUter-at-kw. 
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are  infants.  The  trustees  were  empowered  to  invest  this  fand  upon  Grovemment  br 
real  securities  in  England  and  Wales,  and  to  alter  and  vary  such  investments  as  they 
should  think  fit. 

Lord  William  Powlett,  the  tenant  for  life,  presented  a  petition  under  the  Act  4  &  5 
Wm.  4,  c.  29,  "  for  facilitating  loans  of  money  upon  Irish  estates,"  praying  for  a 
reference  to  the  Master,  and  for  liberty  to  lay  before  him  a  proposal  for  the  investment 
of  the  trust  fund  upon  mortgages  of  estates  in  Ireland,  and  if  the  Master  approved  of 
such  proposal  he  should  inquire  into  the  title  of  the  estates  intended  to  be  mortgaged. 
By  the  above  Act,  trustees,  having  authority  under  any  direction,  trust,  or  power,  to  lend 
money  at  interest  on  real  securities  in  England,  Wales,  or  Great  Britain,  are  authorized 
to  invest  the  same  money  on  real  securities  in  Ireland. 

James  Parker  for  the  petitioner. — ^The  change  of  investment  would  give  a  consi- 
derable increase  of  income ;  there  would  have  been  no  difficulty  in  the  case  but  for  the 
decision  of  the  Master  of  the  RoUs  in  Stuart  v.  Stuart  (3  Beavan,  430).  There  Lord 
Langdale,  M.  R.,  said,  that  trustees  "  would  have  been  bound  to  act  for  the  benefit  of 
all  persons  interested  in  the  fund,  not  for  the  benefit  of  the  tenant  for  life  only  .... 
The  direction  in  the  will  to  lay  out  in  England  or  Wales  was  a  strong  argument  that 
the  testator's  intention  was  that  it  should  not  be  laid  out  elsewhere.  1  could  not  order 
the  fund  to  be  laid  out  in  Ireland  without  a  reference  to  the  Master ;  and  the  question 
is,  whether  it  can  possibly  be  for  the  benefit  of  all  parties  that  the  fund  should  be  so 
invested.*  I  can  conceive  that  it  will  be  for  the  benefit  of  the  petitioner,  because  the 
investment  will  produce  her  a  larger  income  if  vested  in  Irish  securities  ;  but  I  cannot 
see  how  it  can  be  beneficial  to  those  entitled  in  remainder  to  change  the  present 
secure  investment.  I  do  not  think  that  I  can  even  direct  a  reference  to  the  Master  on 
the  subject."     That  decision  went  to  render  the  act  altogether  nugatory. 

Stinton,  for  the  trustees,  submitted  to  act  as  the  Court  should  direct. 

The  LoBD  Chancbllor. — If  money  is  laid  out  upon  mortgage  securities  in  Ireland 
at  a  larger  interest  than  can  be  obtained  on  like  securities  in  England,  it  does  not 
follow  that  it  is  for  the  benefit  of  the  tenant  for  life  only,  as  the  investment  may  con- 
tinue until  the  remainder  falls  in,  and  then  those  in  remainder  will  have  the  benefit  of 
the  increased  income.  Under  this  Act  of  Parliament  the  trustees,  had  there  been  no 
infants  interested,  would  have  their  choice  whether  they  would  make  such  an  invest- 
ment without  any  sanction  or  control  on  the  part  of  this  Court.  The  change  of  secu- 
rities was  authorized  by  the  legislature  for  the  express  purpose  of  putting  the  two 
countries  upon  an  equality,  and  the  only  question  the  Court  has  to  consider,  where 
infants  are  concerned,  is,  whether  such  a  change  of  securities  will  be  for  the  benefit 
of  all  the  persons  interested  in  the  estates.  For  that  purpose  a  reference  is  made  to 
the  Master  to  inquire,  and  receive  proposals.  If  there  were  no  infants,  married  women, 
or  persons  of  unsound  mind,  interested  in  the  trust  funds,  the  trustees  might  make  the 
change  of  securities  without  any  reference. 

Order  made,  referring  it  to  the  Master  to  inquire  whether  it  would  be  for  the  benefit 
of  all  persons  interested  in  the  trust  funds  that  they  should  be  invested  upon 
mortgages  of  Irish  estates. 
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THE  LORD  CHANCELLOR'S  COURT. 

February  24  and  December  6,  1843. 
Meek  v.  Kettlewell.  (a) 

Volunt€ny  amffttment — AM9ignmeni  of  a  possibility — CfonHngent  reversionary  interest — Trust* 

Where  a  testator  had  bequeathed  a  sum  of  money  to  trustees  in  trust  for  his  daughter  durinff  herUfe^ 
and,  in  the  event  qfher  dying  without  issue,  in  trust  for  her  next  of  kin,  excluding  the  daughter* a 
husband;  in  the  daughter* s  lifetime,  her  mother,  by  a  voluntary  deed,  assigned  to  the  daughter' a 
husband  the  expectant  interest  the  mother  had  as  presumptive  next  of  kin  qfher  daughter,  and  it 
was  held,  that  the  voluntary  assignment  of  an  equitable  interest  in  a  mere  expectancy,  notcommwU^ 
cated  to  those  in  whom  the  legal  interest  was  vested,  did  not  create  a  trust  which  a  court  of  equity 
would  enforce ;  though  it  seems  that  it  would  be  otherwise  if  the  assignment  had  been  made  for  m 
valuable  consideration. 

BY  his  will,  the  testator,  J.  Kettlewell,  gave  a  sum  of  11,000/.  to  trustees,  in  trust 
to  pay  the  interest  and  income  thereof  to  his  daughter  Elannah  during  her  life, 
for  her  sole  and  separate  use,  and,  after  her  decease,  in  trust  to  divide  the  principal 
amongst  such  child  or  children  of  his  said  daughter  as  should  be  living  at  her  decease  ; 
but  if  his  said  daughter  should  have  no  child  or  children  living  at  her  decease,  he  gave 
the  same  sum,  except  the  sum  of  100/.,  part  thereof,  to  the  same  trustees,  in  trust  ficxr 
the  next  of  kin  of  his  said  daughter,  exclusive  of  her  husband,  in  a  course  of  administta* 
tion  according  to  the  statute  of  distributions.  The  testator  died  in  the  month  of  March, 
1839,  leaving  his  widow,  the  defendant  Mary  Kettlewell,  him  surviving,  and  in  the 
month  of  June  following,  Hannah  Kettlewell,  the  daughter,  married  the  plaintiff. 

In  September,  1839,  an  indenture  of  assignment  was  duly  executed  by  Mary  Kettles- 
well,  the  widow,  which,  after  reciting  the  testator's  will,  and  that  she,  Mary  Kettlewell, 
would,  in  the  event  of  the  death  of  Uie  daughter  without  leaving  any  child  or  childroi, 
or  issue,  her  surviving,  become  entitled  to  the  residue  of  the  said  sum  of  11,000/. 
as  the  next  of  kin  of  her  daughter,  in  consideration  of  her  natural  love  and  affection  for 
the  plaintiff,  as  the  husband  of  her  said  daughter,  assigned  to  the  plaintiff  the  said 
sum  of  1 1,000/.  subject  to  100/.  as  before  mentioned,  upon  trust ;  as  to  3,000/.  for  the 
absolute  use  and  benefit  of  herself,  her  executors,  administrators,  and  assigns ;  and  as 
to  7,900/.  the  residue  thereof,  upon  trust  for  the  absolute  use  and  benefit  of  the  plain- 
tiff, his  executors,  administrators,  and  assigns.  The  deed  of  assignment  then  con- 
tained a  power  authorizing  the  plaintiff,  in  the  defendant's  name,  to  demand,  recover, 
and  receive  the  fund  in  question  from  the  trustees  of  the  testator's  will,  or  otherwise. 
The  plaintiff's  wife  died  in  1840,  without  issue ;  and  the  trustees  of  the  testator's  will, 
who  had  not  received  any  notice  of  the  assignment,  refused  to  transfer  the  fund  in 
accordance  with  the  terms  of  the  assignment  without  the  sanction  of  the  defendant, 
Mary  Kettlewell.  This  she  refused  to  give,  and  the  plaintiff  filed  a  bill  against  her  and 
the  trustees  to  enforce  a  specific  performance  of  the  trusts  of  the  assignment  of  Sep- 
tember, 1839. 

The  cause  was  heard  before  Vice-Chancellor  Wigram,  who  dismissed  the  bill  with 
costs.  The  plaintiff  appealed  from  that  decree.  The  argument  and  judgment  in  the 
Vice- Chancellor's  Court  are  reported,  1  Hare,  464. 

Sir  William  Follett,  S.G.,  and  Hetherington,  for  the  appellant.— A  mere  possibility 
is  devisable  \mder  the  statute  of  wills ;  and  it  cannot  be  disputed  that  it  is  assignable 
in  equity,  though  not  at  law.     (Douglas  v.  Russell,  4  Sim.  524 ;  (b)  Moth  v.  Fnme, 

(a)  Reported  by  R.  G.  WsLroRD,  Esq.,  Barris-  plaintiffs  by  Gibson's  direction,  and  the  pUdntSib 

ter-at-law.  gave  notice  of  the  assignment  to  Levy ;  afterwards, 

(6)  Douglas  y.  Russell,  4  Simons,  524.     July,  but  before  the  ship  returned,  Gibson  became  bank* 

1831.— Gibson,  a  ship-owner,  assigned  to  the  plain-  mpt,  and  defendants  Russell  and  Philips  ^ 


tUh,  Russell  and  Philips,  who  were  merchants  in  pointed  bis  assignees. 

London,  the  freight  earned  and  to  be  earned  by  one  The  Vice-Chancellor  (Sir  Lancelot  ShadweD)  hdd 

of  his  ships,  and  afterwards  chartered  her  to  Levy  that  the  homeward  freight  was  not  in  Gibson's  order 

and  Cooper  for  a  voyage  to  Sydney.    The  outward  and  disposition  at  his  bankruptcy ;  and,  therefore, 

freight  was  paid  to  Gibson  before  the  ship  sailed ;  that  the  plaintiffs  were  entitled  to  it. 

th«  charter  party  afterwards  was  dellYcred  to  the 
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Ambler,  394;  (a)  Higdeny.TFiUiamson,  SPeereWilliama,  U2;(b)  Lydev.Mynn,  IMyl. 
&  K.  683 ;  (c)  Doe  v.  Scarborough,  3  Adol.  &  EU.  897.  (d)  In  the  last  case  all  the 
authorities  upon  the  subject  are  collected.  The  Vice-Chancellor's  judgment  went  upon 
the  ground  that  this  was  an  assignment  of  a  mere  expectancy,  of  which  no  notice  had 
been  given  to  the  trustees ;  and  that  the  assignment  was  merely  voluntary,  and  there- 
fore one  which  equity  would  not  lend  its  aid  to  enforce.  But  the  interest  in  question 
waa  not  like  the  expectancy  of  an  heir  who  may  never  succeed  to  any  actual  interest ; 
but  it  was  a  contingent  interest  under  a  will ;  so  much  so,  that  if  the  subject-matter  had 
been  real  estate,  the  interest  of  Mary  Kettlewell  would  have  been  a  contingent 
remainder,  and  as  such  would  have  been  assignable  in  equity. .  It  was  the  same  tLung 
as  if  the  testator  had  bequeathed  the  fund  to  his  wife  by  name  in  case  of  his  daughter's 
death  without  children.  The  transaction  was  a  complete  one  as  between  the  parties, 
and  the  Court  will  give  effect  to  an  assignment  which  Lb  complete,  though  it  will  not 
enforce  a  voluntary  contract  or  agreement  which  is  merely  executory.  That  distin*- 
guished  this  case  from  Colman  v.  Larrel  (1  Ves.  jun.  50) ;  (e)  Antrohus  v.  Smith  (/) 

younger  brothen ,  or  withtn  tweoty-ODc  years  aftsr 
the  sunriTor's  decease,  the  estate  of  such  person  to 
whom  the  title  should  come  should  ceasCi  and  the 
lands  should  go  to  the  person  next  in  remainder 
expectant  upon  the  decease  and  failure  of  issue  mala 
of  the  person  to  whom  the  title  should  come,  in  the 
same  manner  as  if  the  person  on  whom  the  title  de- 
scended were  dead  without  issue,  such  person  next 
in  remainder  taking  the  name  &c.  of  S.  as  aforesaid. 

Held,  first,  that  the  proviso  for  shifting  the  estate 
in  ease  of  the  descent  of  the  title  was  not  confined 
to  A.'s  estate,  but  attached  to  all  the  estates  created 
by  the  will,  as  they  should  successively  vest  in  poa« 
session. 

Secondly,  that,  on  the  title  descending  to  any 
tenant  for  life,  the  estaites  were  to  go,  not  to  his 
issue,  but  to  the  next  branch  of  the  family. 

A.  being  in  possession,  a  common  recovery  wt» 
sufTered,  in  which  the  lands  were  conveyed  (by  lease 
and  release  by  A.  and  his  eldest  son)  to  a  tenant  to 
the  pnecipe,  during  the  joint  lives  of  such  tenant  and 
A. ;  and  A.*s  eldest  son  was  vouched  over,  but  A. 
was  not  vouched;  afterwards  the  title  descended 
upon  A. 

Held,  first,  thai  sneh  reoovery  destroyed  all  re* 
mainders  expectant  upon  the  natural  determination  of 
the  estate  tail  of  A.*s  son,  and  the  proviso  for  shift- 
ing the  estates  in  the  event  of  the  title  descending, 
so  far  as  it  vras  attached  to  that  estate  tail,  and  all 
remainders  or  subsequent  estates  limited  to  come 
into  possession  on  the  descent  of  the  title  upon  A.*s 
son,  grandson,  &e. 

But,  secondly,  that  B.  was  entitled  to  claim  by 
virtue  of  the  proviso,  not  merely  as  defeating  or  de- 
tenaioing  the  estate  tail,  but  as  operating  antece- 
dently to  that  estate;  and  that  such  antecedent 
daim  was  not  barred  by  the  recovery. 

While  A.  was  in  possession,  B.  and  hie  eldest  son, 
by  deed  truly  reciting  the  fiscts,  released  their  inte- 
rest to  trustees :  admitted,  that,  this  being  a  release 
of  a  possibility  to  a  party  not  privy  in  estate,  and 
the  whole  truth  appearing  by  the  deed,  no  legal 
interest  passed  either  by  way  of  conveyance  of  inte- 
rest or  by  way  of  estoppel. 

(e)  Colman  v.  Larrel  (1  Ves.  jun.  50).  Nov. 
1789.— A  bill  to  have  a  voluatary  deed  delivered  up 
was  dismisBed  without  oosts,  by  Lord  Thurlow,  C, 
and  a  erosa  biU  to  exeente  it  retained  for  a  yeary 
with  liberty  to  sue  upon  a  covenant  in  the  deed. 

(/)  AnirobMS  v.  SmUh  (13  Vesey,  39).  August, 
1805.— Gibbs  Craiwfurd,  being  entitled  to  shares  in 
a  eaaal  nsngaition,  wrote  a  receipt  for  one  of  the 
snbseriptions,  and  sisned  an  indorsement  declaring 
that  be  thenbv  ass^ned  to  his  daughter  Anna 
Crawftird,  all  ms  interest.    This  receipt  was  after* 


(a)  Moth  V.  Eromt  (1  Ambler,  394).  February, 
1761 . — An  estate  came  to  a  bankrupt,  as  heir-at-law, 
after  he  had  obtained  his  certificate.  The  Master  of 
the  Rolls  held  that  it  was  not  assignable  within  the 
Btatnte  of  bankrupts,  5  Greo.  2. 

(b)  Higden  v.  WiUiamson  (3  Pr.  Wms.  132). 
3f  ichaelmas  Term,  1731.  Sir  Joseph  Jekyll,  Master 
of  the  Rolls. — ^A  eontiagent  interest,  or  possibility 
fat  a  bankrupt,  is  assignable  by  the  commissioners. 
Thus,  in  the  case  of  a  devise  to  such  of  the  children 
of  A.  as  shall  be  living  at  his  death ;  A.  has  issue, 
B.,  who,  becoasing  a  bankrupt,  gets  his  certificate 
sUowed,  after  which  A.  dies ;  this  contingent  inte- 
rest is  liable  to  the  bankruptcy,  forasmuch  as  the 
son,  in  the  father's  lifetime,  might  have  released  it. 

(c)  Lyde  v.  Mfffui  (1  Myl.  &  Keen,  683).  August, 
1833. — Mynn  granted  an  annuity  to  Lyde,  and 
covenanted  to  charge  it  upon  all  such  property 
as,  in  the  event  of  his  wife  dying  before  him,  he 
migbt  become  possessed  of  at  her  death,  either  by 
will  or  otherwise.  Mynn  afterwards  became  bank- 
rupt and  obtained  his  certificate,  and  then  his  wife 
died,  having  bequeathed  an  annuity  in  trust  for  A. 

liord  Brougham,  C.  held  that  Lyde  vms  entitled  to 
S  deeree  spedfically  charging  his  annuity  upon  the 
amiaity  bequeathed  in  trust  for  Mynn. 

A  claim  founded  on  a  covenant  to  charge  a  parti* 
oolar  debt  iqwn  a  specific  fund,  in  which  the  cove- 
nantor has  no  present  interest,  but  merely  an  ex- 
3pectancy,  is  not  barred  by  the  bankruptcy  and 
certifieate  of  the  covenantor  before  he  acquires  an 
aetoal  interest  in  the  fond. 

An  agreement,  of  which  the  subject  is  an  expect- 
ancy contingent  upon  the  will  of  a  living  person,  is 
not  illecal,  but  will  be  enforced  in  equity. 

(d)  Doe  V.  Searborouffh  (3  AdoL  &  Ellis,  897). 
Satster  TVrm,  1835.— Lands  were  devised  to  A.  for 
life,  lemainder  to  his  first  and  other  sons  successively 
iikiail  maJe ;  remainder  to  B.,  A.'s  younger  brother, 
te  life ;  leokainder  to  B.'s  first  and  other  sons  suc« 
ocsaively  in  tail  male ;  remainder  to  other  younger 
hrolliers  of  A. ;  and  remainder  to  their  sons  succes- 
■Ivdv  in  tail  oude;  remainders  over.  The  will 
provided,  first,  that  every  person  who  should  beoome 
under  this  will  entitled  to  possession  of  certain 
premiflea,  being  part  of  the  lands  devised,  should 
take  the  name  &e.  of  S.  in  a  certain  time ;  and  in 
Suhnkb  thereof  (such  a  deliault  being  made  during 
oertain  lives  in  Wng,  or  within  twenty-one  years 
after  the  survivor's  decease),  that  the  devise  to  such 
fomn  ^ould  beeome  void,  and  the  lands  should 
go  to  the  person  next  in  remainder,  as  if  the  peraott 
xaakiDg  defeolt  were  dead,  if  tenant  for  Ufe,  or  dead 
witkoat  male  iaaue,  if  tenant  in  tail :  secondlv,  that 
If  fho  titte  to  a  eertain  earidom  should  dcscena  upon 
A.  or  any  of  his  yoanger  bretliera,  or  any  of  his  or 
their  eons  during  the  life  of  A.,  or  of  any  of  his 
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(12Ve8.  39);  and  Edwards  y.  Jones  (1  Myl.  &  Or.  226);  (a)  on  which  the  Vice- 
Chancellor  rested  his  decision.  A  voluntary  assignment  fails,  when  some  act,  such 
as  an  assignment  of  stock,  is  required  to  perfect  the  transaction ;  but  in  this  case  the 
assignor  has  done  all  that  lies  in  her  power  to  pass  her  equitable  interest  to  the  plain- 
tiff, which  is  equivalent  to  a  legal  transfer,  and  the  trustees  have  become  trustees  for 
the  assignee.  In  each  of  the  cases  on  which  the  Vice-Chancellor  relied  the  subject  of 
the  assignment  was  a  legal  chose  in  action,  which  required  an  action  at  law  to  reduce 
it  into  possession,  and  the  resorting  to  a  court  of  equity  implied  that  the  assignment 
had  not  been  completed.  On  the  contrary,  the  subject  of  the  present  assignment  was 
a  contingent  reversionary  interest  in  a  sum  of  money  bequeathed  to  trustees,  was  a 
purely  equitable  interest,  and  the  right  to  its  enjoyment  either  by  the  assignee  or 
assignor  was  one  which  could  only  be  enforced  in  equity.  Such  was  the  right  assigned 
by  the  deed  of  the  10th  of  September,  1839;  and  the  bill  prayed  no  direct  refief 
against  the  widow.  Mrs.  Kettlewell,  but  only  asked  that  the  trustees  should  be  directed 
to  pay  over  the  trust  funds  to  the  plaintiff  as  assignee  in  pursuance  of  that  deed.  In 
the  court  below  it  was  assumed  to  be  the  established  doctrine  of  this  Court,  "  that  a 
voluntary  assignment,  though  in  a  legal  form,  if  not  accompanied  by  any  other  act» 
was  not  deemed  to  be  effectual  to  pass  an  equitable  interest;"  and  at  the  same  time 
it  was  intimated,  that  notice  of  the  assignment  to  the  party  in  whose  hands  the  legal 
title  was  vested  was  necessary  to  render  the  assignment  complete ;  but  the  case  of 
Holloway  v.  Headingion  (8  Sim.  324),  (b)  which  was  referred  to  as  authorizing  that 
proposition,  did  not  bear  it  out ;  and  Sloane  v.  Cadogan  (3  Sugden's  Vendors  and  Pur- 
chasers, Append.  27),  (c)  was  an  instance  in  which  the  Court  gave  effect  to  such  an 
^assignment ;  and  in  that  case  there  does  not  appear  to  have  been  any  notice.  This 
is  not  a  case  of  conflicting  claims  under  Mrs.  Kettlewell,  or  of  a  contest  for  priority 
between  two  distinct  assignees  of  the  same  fund,  as  was  the  case  in  Dearie  v.  Hall 
ib  Russ.  \)t[d)  and  these  are  the  only  cases  in  which  a  notice  is  material  with  respect 
to  the  transfer  of  interests  purely  equitable ;  as  between  the  assignor  and  assignee, 
the  assignment  was  binding  and  conclusive,  and  no  notice  to  the  trustees  was  neces- 
sary to  complete  the  transfer  which  Mrs.  Kettlewell  had  an  undoubted  right  to  make. 
The  trustees  are  bound  to  make  the  transfer  of  the  fund  to  the  assignee.     {Ellison 

Antrobus,  whose  brother  and  personal  representa-  was  held,  that,  as  against  the  settlor  himself  or  his 

tive  filed  a  bill  for  a  proper  assignment  of  the  canal  represcntatires,  a  voluntary  settlement  is  binding, 

shares.  The  Court  will  not  interfere  to  give  perfection  to  tba 

The  sons  of  Mr.  Crawfurd  by  their  answer  stated,  instrument,  but  you  may  constitute  persons  trustees 

that  the  portion  of  10,0002.  given  by  Mr.  Crawfurd  for  a  volunteer.     There  the  fund  was  vested  in 

upon  the  marriage  of  bit  daughter  was  intended  to  trustees  ;    the   settlor  had  an  equitable   [vested] 

be  in  lieu  of 'all  claims  and  demands  whatsoever  by  reversionary  interest  in  the  fund,  and  he  assigned  it 

Jier  or  her  husband.  to  certain  tru.stees,  and  then  the  first  trustees  were 

Sir  William  Grant,  Master  of  the  Rolls,  dismissed  held  to  be  trustees  for  bis  assigns,  and  to  be  entitled 

the  bill.  to  come  to  the  Court  of  Chancery  to  enforce  the 

(a)  Edvoards  v.  Jor^es  (l  Mylne  &  Craig,  226).  assignment;  for  when  the  trust  was  created  no  eon- 
January,  1836.  Before  Lord  Cottenham,  C— The  sideration  was  essential,  and  the  Court  would 
obligee  of  a  bond,  five  days  before  her  death,  signed  execute  it,  though  voluntary, 
a  memorandum,  not  under  seal,  which  was  indorsed  (d)  Dearie  v.  Hall  (3  Russell,  l).  December, 
upon  the  bond,  and  which  purported  to  be  an  assign-  1828.  Before  the  Master  of  the  Rolls,  Sir  Thomas 
meat  of  the  bond,  without  consideration,  to  a  per-  Plumer.— A  person  h&ving  a  benefidsl  interest  ia  a 


son  to  whom  the  bond  was  at  the  same  time  delivered,  sum  of  money,  invested  in  the  names  of  i 

The  circumstances  of  the  transaction  did  not  con-  assigns  it  for  valuable  consideration  to  A.,  but  bo 

stitute,  in  the  opinion  of  the  Court,  a  donatio  mortis  notice  of  the  assignment  is  given  to  the  trustees; 

esM^:  and  it  was  held,  that  the  gift  was  incomplete,  afterwards  the  same  person  proposes  to  aeU  his 

and  that,  as  it  was  without  consideration,  the  Court  interest  to  B.,  and  B.  having  made  inquiry  of  the 

could  not  give  eflect  to  it.  trustees  as  to  the  nature  of  the  vendors  title,  and 

(6)    Holloway  v.  Headington  (8  Simons,   324).  the  amount  of  his  interest,  and  receiving  no  inti- 

January,  1837. — By  a  voluntary  settlement,  a  bus-  mation  of  the  existence  of  any  prior  incambrance, 

band  and  wife  assigned  all  the  property  to  which  completes  the   purchase,  and   gives  the    tmsteee 

the  wife  then  was,  or  which  she  or  her  husband  in  notice.     B.  has  a  better  equity  than  A.  to  the 

her  right  might  become  entitled  to,  in  trust  for  the  possession  of  the  fund,  and  the  assignment  to  B.* 

wife  for  life,  for  the  husband  for  life,  and  for  the  though  posterior  in  date,  is  to  be  prefierred  to  the 

children  of  the  wife  living  at  her  death,  whether  assignment  to  A. 

begotten  by  her  present  or  any  future  husband.  It  is  of  no  importance  in  the  question  as  to  the 

Shadwell,  Y.  C,  refused  to  give  effect  to  the  settle-  priority  of  title  acquired  under  the  assiffnments* 

ment.  whether  the  interest  of  the  vendor  be  vested  or  ooa- 

(c)  Sloane  v.  Cadogan  (3  Sngden,  Vendors  and  tingent,  present  or  reversionary. 
Purchasers,  App.  37 ;  Rolls,  Dec.  1808) ;  where  it 
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V.  Ellison,  6  Ves.  656  ;  (a)  Jones  v.  Croucher,  1  Sim.  &  Stu.  315  ;  (b)  Fortescue  y. 
Bamett,  3  Myl.  &  K.  36;  (c)  Collinson  v.  Patrick  2  Keen,  123.)  (<0  The  case  of 
Petre  v.  Espinasse  {2  Myl.  &  Keen,  496)  (e)  is  an  instance  of  a  voluntary  assignment 
of  the  interest  which  a  person  might  derive  as  next  of  kin.  Nor  is  there  any  autho- 
rity that  a  bare  expectancy  cannot  be  assigned  except  for  a  valuable  consideration. 
It  is  clearly  assignable  in  equity  for  a  valuable  consideration  (Hinde  v.  Blake,  3  Beav. 
234),  (/)  and  if  so,  why  should  it  not  be  assignable  without  consideration  ?  It  would 
pass  to  the  assignees  in  bankniptcy.  {Jones  v.  Roe,  3  Term  Rep.  88.)  {g)  In  Wrigh^ 
V.  Wright  (1  Ves.  sen.  408)  (A)  the  assignment  of  the  possibility  of  an  expectant  heir 
"was  upheld  in  equity,  although  there  was  only  a  meritorious  consideration  for  such 
assignment,  and  for  this  purpose  that  was  simply  no  consideration.  (Dillon  v.  Coppin, 
4  Myl.  &  Cr.  647.)  (i)     It  is  not  clear  that  Mrs.  Kettlewell  would  even  have  been 


(a)  BlHson  t.  BUiaon  (6  Yes.  656).  Feb.  1802. 
Before  Lord  Eldon,  C. — ^Tbe  assistance  of  the 
Court  of  Equity  cannot  be  had,  withont  valuable 
consideration,  to  constitute  a  party  cestui  que  trust ; 
as  upon  a  voluntary  covenant  to  transfer  stock,  &c. 

But  if  the  legal  conveyance  is  actually  made  con- 
stituting the  relation  of  trustee  and  cestui  que  trust, 
•as  if  the  stock  is  actually  transferred,  &c.,  though 
without  consideration,  the  equitable  interest  will  be 
enforced. 

A  settlement  of  leasehold  estates  is  not  revoked 
by  a  subsequent  assignment  by  the  trustee  to  the 
settlor  entitled  for  life,  or  by  the  will  of  the  latter ; 
jio  intention  to  revoke  appearing,  and  the  terms  of 
a  power  of  revocation  not  being  complied  with. 

(6)  Jones  v.  Croucher  (1  Sim,  &  Stu.  315).  Feb. 
1822.  Before  Sir  J.  Leach,  V.  C.  —  Voluntary 
settlements  of  personal  property,  made  by  persons 
"who  are  not  indebted  at  the  time,  are  good  against 
a  subsequent  purchaser  for  valuable  consideration. 

(e)  Fortescue  v.  Bameti  (3  Myl.  &  K.  36).  Jan. 
1834.~J.  B.  made  a  voluntary  assignment,  by  deed, 
of  a  policy  of  assurance  upon  his  own  life  for  1,0002. 
to  trtistees  upon  trust,  for  the  benefit  of  his  sister 
and  her  children,  if  she  or  they  should  outlive  him. 
The  deed  was  delivered  to  one  of  the  trustees,  and 
the  grantor  kept  the  policy  in  his  own  possession. 
No  notice  of  the  assigpiment  was  given  to  the  assur- 
ance office,  and  afterwards  J.  B.  surrendered,  for  a 
valuable  consideration,  the  policy  and  a  bonus  de- 
clared upon  it  to  the  assurance  office.  Upon  a  bill 
filed  by  the  survivini;  trustee  of  the  deed,  to  have 
the  value  of  the  policy  replaced,  Sir  John  Leach, 
M.R.  held  that,  upon  the  delivery  of  the  deed,  no 
act  remmned  to  oe  done  by  the  grantor  to  g^ve 
effect  to  the  assignment  of  the  policy,  and  that  he 
was  bound  to  give  security  to  the  amount  of  the 
value  of  the  policy  assigned  by  the  deed. 

(d)  Collinson  v.  Patrick  (2  Keen,  123).  Jan. 
1838. — A  bond,  and  all  sums  of  money  recoverable 
in  respect  thereof,  were  assigned  to  trustees,  in 
trust  for  such  intents  and  purposes,  and  such  per- 
son or  persons,  as  £.  P.,  a  married  woman,  should 
direct  or  appoint ;  and,  in  default  of  appointment, 
for  her  separate  use.  £.  P.  afterwards  appointed 
lier  interest  in  the  bond  to  certain  persons,  in  order 
to  indenmify  them  in  case  they  should  not  be  able 
to  recover  the  whole  of  a  sum  appropriated  by  her 
husband,  who  was  their  solicitor,  and  for  no  other 
consideration  appearing  upon  the  deed. 

Lord  Langdale,  M.R.,  held,  that  this  was  an 
executed  trust,  to  which,  though  without  considera- 
tion, the  Court  would  give  effect ;  and  that  the  ap- 
pointees were  entitled,  as  representing  £.  P.'s 
interest  in  the  bond,  to  file  a  supplemental  bill  to 
have  the  benefit  of  the  proceedings  in  a  suit  insti- 
tuted for  the  purpose  of  having  the  interest  ascer- 
tained and  declared,  and  which  had  become  defective 
by  the  bankruptcy  of  E.  P.*8  husband. 

(e)  Petre  v.  Bspinasse  (2  Myl.  &  Keen,  496). 
May,  1834.    Before  Sir  J.  Leacb,  M.R.~A  man 


unmarried  cannot  recall  a  voluntary  trust  deed 
which  he  executed  for  the  benefit  of  future  children  ; 
nor  can  he  relieve  himself  from  a  provision  in  the 
conveyance  to  the  trustee,  under  which  the  income 
of  the  trust  property  is  to  be  paid  to  him  at  the  dis- 
cretion of  a  third  person. 

(/)  Hinde  v.  Blake  (3Beavan,  234).  June,  1840. 
— One  of  the  presumptive  next  of  kin  assigned  Uie 
share  to  which  he  might  become  entitled  in  the  per- 
sonal estate  of  a  lunatic,  who  was  then  living  upon 
trust,  to  pay  the  costs  and  any  sums  which  might 
be  advanced  for  the  purposes  of  the  trust ;  then  to 

Siy  an  annuity  to  the  assignee,  and  afterwards  pay 
s  debts.  No  creditor  was  party  to  the  deed.  The 
trustees  made  some  payment  in  advance.  On  the 
death  of  the  lunatic,  the  trustees  of  the  deed  filed  a 
bill  against  the  administrator  and  the  assignor  for 
the  payment  of  the  assignor's  share,  alleging  that 
the  assignor  was  desirous  that  it  should  be  paid  to 
them. 

Lord  Langdale,  M.R.  held,  that  a  general  de- 
murrer by  the  administrator  could  not  be  supported 
on  these  allegations,  and  that  there  was  a  sufficient 
consideration  for  the  deed. 

{g)  Jones  r.  Roe  (3  Term.  Rep.  88).  February, 
1789. — A  possibility  coupled  with  an  interest  is 
devisable. 

(h)  Wright  v.  Wright  (1  Ves.  sen.  408).  March, 
1750.— Wright  devised  to  his  two  daughters  lands 
in  Downham ;  but,  on  the  death  of  either  of  them 
unmarried,  to  his  son  Robert,  *'  or  his  heirs." 
Robert,  before  the  contingency  happened,  conveyed 
"all  his  right,  title,  claim,  and  demand"  therein, 
by  deed,  to  his  youngest  son,  and  his  heirs,  as  a 
provision,  and  died. 

Lord  Hardwicke,  C.  decided  that,  on  the  con- 
tingency happening,  Robert's  hdr  could  not  claim 
this  against  his  father's  act:  "or"  must  in  this 
case  be  construed  "  and." 

(»)  Dillon  V.  Coppin  (4  Myl.  &  Cr.  647).  Dec. 
1839.— A  father  being  seised  of  certain  freehold 
property,  and  being  possessed  of  certain  East-India 
stock,  and  shares  in  the  Globe  Insurance  Company, 
by  a  deed-poll,  reciting  that,  with  a  view  of  making 
some  provision  for  Mrs.  C.,  one  of  his  married 
daughters,  and  her  husband  and  children,  he  had 
determined  to  convey,  assign,  and  transfer  the  free- 
hold property,  stock,  and  shares  in  manner  after 
stated,  and  that  he  was  about  to  transfer  the  stock 
in  order  to  effect  his  intention  thereinafter  declared 
in  respect  of  the  same  stock,  proceeded  to  make 
known  that,  in  consideration  of  natural  love  and 
affection,  and  of  lOs.,  he  released  the  freehold  pro- 
perty to  his  daughter's  husband  (in  whose  favour  he 
had  executed  a  lease  for  a  year),  to  hold  to  him,  la 
fee,  to  the  use  of  his  (the  settlor's)  daughter  for  life, 
remainder  to  her  husband  for  life,  remainder  to  her 
children  as  tenants  in  common  in  fee.  And  he 
further  made  known  that,  for  settling  and  assuring 
the  stock  and  the  shares,  and  for  effecting  his  inten- 
tion in  that  behalf,  and  for  the  considerations  before 
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s^  necessary  party  to  this  suit  if  she  had  not  disavowed  her  own  assignment.  In 
Edwards  v.  Jones  the  frame  of  the  suit  was  peculiar ;  as  the  bill  there  treated  the  ^h 
as  a  donatio  mortis  causd.  The  present  decision  cannot  stand  with  Sloane  v.  Cadogam, 
from  which,  in  principle,  it  is  not  to  be  distinguished.  Even  if  the  assignment  should 
not  be  held  to  be  a  complete  transfer  of  Mrs.  Kettlewell's  interest,  it  might  take  effect 
as  a  constructive  declaration  of  trust.     (Ex  parte  Pye,  18  Ves.  140.)  (a) 

Bethell,  Wilhraham,  and  WiUcock,  for  the  respondent. — ^There  were  certadn  technical 
terms  which  were  adapted  in  the  courts  of  equity,  by  analogy  only,  to  the  proper  axid 
literal  sense  they  had  in  courts  of  law,  and  the  fallacy  of  the  arguments  on  the 
other  side  consisted  in  the  reasoning  upon  such  technical  words.  Choses  in  action 
were,  in  strictness  of  expression,  no  more  assignable  in  equity  than  at  law ;  but  that 
in  a  court  of  equity  the  intent  could  be  favoured,  and  that  which  purported  to  be 
an  assignment  would  be  treated  as  an  agreement  to  assign,  and  would  be  dealt  with 
on  the  same  principles  as  the  Court  was  accustomed  to  deal  with  agreements  in 
general ;  that  is,  equity  would  enforce  such  an  agreement  to  assign,  when  it  was  sup* 
ported  by  a  valuable  consideration,  but  not  otherwise ;  and  the  same  explanation  applied 
to  those  cases  in  which  property  to  be  acquired,  or  possibilities,  whether  legal  or  equitabk^ 
were  familiarly  but  inaccurately  spoken  of  as  assignable  in  equity  but  not  in  law. 
{Wright  v.  Wright,  supra ;  2  Preston  on  Abstracts,  269 ;  Feame's  Contingent  R&> 
mainders,  p.  550,  7th Edit.;  5<?cA/cy  v.  JV«p/a»rf,  2  P.Will.  182;  (6)  Cfreg  y, KentUk, 
1  Atk.  280 ;  (c)  Hawkyns  v.  Ohyn,  2  Atk«  549  \{d)  Hiude  v.  Blake,  supra ;   Wright (e)  t. 

expressed,  he  thereby  granted,  bargained,  sold,  and 
assigned  the  stock  and  shares  to  his  daughter,  her 
executors,  &c.,  with  fall  power,  in  his  name  or  othcr- 
irise,  either  personally  or  by  attorney,  to  recover  and 
reoeWe  such  part  of  the  premises  as  a  mere  assign- 
ment would  not  enable  her  to  recover  or  receive,  to 
hold  to  her,  her  executors,  &c.,  for  her  separate 
use ;  and  in  case  her  husband  should  survive  her, 
then  with  power  for  him  to  receive  the  dividends  for 
his  life,  and  after  the  death  of  the  survivor  of  them, 
then  for  the  benefit  of  their  children  equally.  And 
by  the  same  deed-poll  the  settlor  directed  his  real 
and  personal  representative  to  make  and  execute  all 
acts,  conveyances,  transfers,  or  other  assurances 
for  more  effectually  conveying,  transferring,  or 
otherwise  assuring  the  premises.  This  deed  (as 
veil  as  the  lease  for  a  year)  was  sealed  and  delivered 
by  the  intestate  in  the  usual  way,  but  he  retained  it 
Sn  his  possession  until  his  death,  which  happened 
two  months  afterwards,  and  it  was  then  found  in  a 
chest  belonging  to  him,  inclosed  in  an  envelope, 
bearing  an  indorsement  in  bis  handwriting*  in  the 
following  words :—"  Papers  concerning  Mr.  and 
Mrs.  C,  and  their  children,  in  regard  to  there  being 
no  settlement  made  on  them  at  the  marriage.  To 
be  given  up  to  Mrs.  C.  at  my  death,  and  imme- 
diately." 

The  existence  of  the  deeds  did  not  become  known 
to  the  daughter,  or  her  husband  or  children,  till 
after  the  intestate's  death. 

The  deed-poll  was  not  an  eifectual  mode  of  trans- 
fer, either  of  the  East-India  stock,  or  of  the  Globe 
shares ;  but  Mrs.  C,  after  the  intestate's  death, 
having  taken  out  administration  to  his  estate,  trans- 
ferred the  stock  and  shares  into  the  names  of  her 
husband  and  herself. 

A  bill  having  been  filed  by  one  of  the  co-heiresses, 


and  next  of  Idn  of  the  intestate,  praying  that  the 
deeds  might  be  declared  void  and  delivered  up,  and 
prayine  a  declaration  that  the  stock  and  shares 
formed  part  of  the  intestate's  personal  estate,  or, 
if  the  conveyance  should  be  held  good,  then  that 
the  f^ehold  property  might  be  brought  into  hotch- 
pot, 

Lord  Cottenham,  C,  declined  to  dedde  the  ques- 
tion of  the  validity  of  the  deed  as  to  the  fireehold 
property,  or  the  question  of  hotchpot,  as  the  former 
was  a  question  at  law,  and  the  latter  depended  on 
th«  lormcr,  and  could  be  properly  determined  only 


in  another  suit,  which  was  pending,  for  the  ad- 
ministration of  the  intestate's  estate;  b«t  his 
Lordi^p  held,  as  to  the  East-India  stock  and 
the  Globe  shares,  that  the  deed-poll  was  inopera- 
tive ;  and  he  declared  that  the  stock  and  shttcs 
formed  part  of  the  intestate's  personal  estate. 

(a)  Ex  parte  Pye  (18  Ves.  140,  June  18in 
was  a  case  in  which  natural  children  claimea 
double  portions.  In  giving  judgment,  Lord  EldoOy 
C,  said,  <*  It  is  dear  this  court  will  not  assist  a 
volunteer ;  yet  if  the  act  is  completed,  though 
voluntary,  the  court  will  act  upon  it.  It  has  hum. 
decided  that  upon  an  agreement  to  transfer  stock 
this  court  will  not  interpose ;  but,  if  the  party  has 
declared  himself  to  be  trustee  of  the  stock,  it  be- 
comes the  property  of  the  cestui  que  trust  withovt 
more  ;  and  the  court  will  act  upon  it." 

(b)  Beckhy  v.  Newland  (2  Peere  Williams,  182). 
Trin.  Term,  1723.  Lord  Macclesfield,  C— -Two 
persons  agreed  that  whatever  a  third,  who  was 
thdr  father-in-law,  should  by  his  will  leave  to 
either  of  them  should  be  equally  divided  between 
both ;  and  such  an  agreement  was  held  to  be  good. 

(c)  Orep  V.  Kentish  (1  Atk.  280).  July  1749-— 
Lord  Hardwicke,  G.,  held  that  a  husband  could  not 
assiftn  in  law  a  possibility  of  the  wife,  nor  a  pos- 
sibility of  his  own ;  but  the  court  of  equity  would* 
notwithstanding,  support  such  an  assignment  fiar  ft 
valuable  consideration. 

(d)  'Hawkyns  v.  Obyn  (2  Atk.  649).  May  1743. 
Lord  Hardwicke,  C. — ^A  person  held  to  be  entitled 
to  dispose  of  a  possibility  in  equity,  if  assigned  for  a 
valuable  consideration ;  but  then  it  must  have  been 
upon  an  assignment  of  this  particular  thing,  and 
must  not  rest  upon  the  intention  of  the  parties. 

(e)  Wright  v.  BucJcnaXt  (2  Bam.  &  Adol.  28(Q. 
Easter  Term  1831.— A.  having  an  equitable  fee  In 
certain  lands,  mortgaged  the  same  to  B.  by  kaie 
and  release.  The  release  recited  that  A.  was 
legally  or  equitably  entitled  to  the  premises  con- 
veyed; and  the  releases  covenanted  that  he  wis 
lawfully  or  eqidtably  seised  in  his  demesoe  of  and 
in,  and  otherwise  well  entitled  to  the  same.  The 
legal  estate  was  subsequentiy  conveyed  to  A.,  and 
he  afterwards,  for  a  valuable  eonsideration,  ocn- 
veyed  the  same  to  C.  Upon  ejectment  brought  by 
B.  against  C.,  the  court  held,  first,  that  there  being 
in  the  release  no  certain  and  precise  averment  or 
ftny  seisin  in  A.,  bat  only  a  recital  and  covenant  fhat 
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Bucknall,  2  B.  &  Adol.  280 ;  M'Fadden  v.  Jenkyns,  6  Jurist,  501,  and  1  Hare,  458 ;  (a) 
Dearie  r.  Hall^  supra ;  Leveridge  v.  Cooper,  3  Russ.  30.)  (*)  The  doctrine  inci- 
dentally laid  down  by  the  Vice-Chancellor,  and  which  has  been  objected  to  on  the 
other  side,  may  have  been  stated  too  broadly,  and  that  might  be  admitted  without  affect* 
ing  the  present  agreement ;  for,  where  an  equitable  interest,  which,  if  it  had  been  legal, 
would  have  been  assignable  at  law,  upon  the  principle  of  the  court  of  equity  that  equity 
follows  the  law,  might  have  been  treated  as  an  actual  assignment  in  the  proper  sense 
of  the  word,  and  effect  given  to  it  even  without  a  valuable  consideration ;  still,  no 
such  principle  would  apply  to  such  a  case  as  the  present,  where  the  subject-matter, 
had  it  been  legal,  woidd  have  been  incapable  of  assignment  at  law,  being  in  fietct 
nothing  more  than  a  mere  possibility. 

Sir  William  Follett,  in  reply,  cited  Ex  parte  South  (3  Swanst.  892);  (c)  Blakely  v. 
Brady  (2  D.  &  Walsh,  311).  {d) 

JudgmenL'^^Decemher  6, 

The  LORD  CHANCELLOR.-— This  was  an  appeal  from  the  decision  of  Vice* 
Chancellor  Wignun,  and  the  facts  of  the  case  are  fully  stated  in  the  printed  report  of 
the  judgment. 

The  question  depends  upon  the  effect  of  the  deed  of  assignment  executed  by  Mra» 
Kettlewell,  the  defendant,  to  the  plaintiff.  At  the  time  of  the  execution  of  this  instru- 
ment  this  was  her  interest.  In  the  event  of  her  daughter  dying  in  her  lifetime  without 
leaving  issue,  she  would,  under  the  trusts  of  her  husband's  will,  become  entitled  to 
11 /KX)/.  subject  to  a  small  legacy,  as  next  of  kin  of  her  daughter ;  and  during  her 
daughter's  lifetime  she  assigned  this  expectant  interest  to  the  plaintiff,  in  trust,  as  to 
a  part  of  it,  for  herself,  and  as  to  the  rekdue,  in  trust  for  the  plaintiff  for  his  own  use 
and  benefit.  The  dau^ter  afterwards  died  without  leaving  issue,  and  the  defendant, 
as  next  of  kin  of  her  daughter,  the  husband  being  excluded,  became  entitled  to  the 
&nd  in  question,  which  was  in  the  hands  of  trustees  appointed  under  her  late  huB« 
band's  will.  The  bill  was  filed  against  the  widow  and  the  trustees,  to  enforce  perform* 
ance  of  the  trusts  of  tiie  deed  of  assignment. 

lie  was  legally  or  eqiutably  entitled,  C.  was  not  (c)  Ex  parte  South  (3  Swanston,  392).   August 

tbereby  estopped  from  setting  up  tbe  legal  estate  1818.    Lord  EMon,  C. — An  assignment  of  a  debt 

acquired  by  him,  after  the  execution  of  the  release,  requires  not,  for  its  validity  in  equity,  a  coDtracfc 

Held,  secon^y,  that  the  release  did  not  operate  as  with  the  debtor. 

an  estoppel  by  virtue  of  the  words  *<  granted,  bar-  (d)  Blakely  ▼.  Brady  (2  Dra.  &  Walsh,  311). 
gained,  sold, auened, remised,  released,'*  &c., because  July  1839.— A.  previous  to  his  decease  executed  a 
the  release  passed  nothing  but  what  the  releasor  voluntary  deed,  by  which  he  conveyed  and  assigned 
had  at  the  time,  and  A.  had  not  the  legal  title  in  to  the  plaintiff  a  certain  note  or  memorandum  ia 
the  premises  at  the  time  of  the  release.  Held,  writing,  being  the  acknowledgment  of  a  sum  of 
thirdly,  that  this  ease  did  not  faU  within  the  rule,  1,620^.  then  due  to  him  by  K.,  and  all  the  interest 
that  a  mortgagor  cannot  dispute  the  title  of  his  then  due,  or  which  might  hereafter  accrue  due,  on 
mortgagee,  because  he  claimed  as  a  purchaser  for  a  the  foot  thereof,  upon  trust  to  pay  the  interest 
valuable  consideration  without  notice,  a  legal  thereof  unto  tbe  said  A.,  his  executors,  administra- 
Interest  which  was  not  in  A.  at  the  time  of  the  mort-  tors,  and  assigns,  for  his  life,  and  a  period  of  four- 
gage  to  B.,  A.  having  then  only  an  equitable  teen  months  afterwards,  and,  at  the  expiration  of 
uterest,  which  passed  to  B.,  whose  title  as  to  that  the  said  fourteen  months,  to  pay  out  of  the  prin* 
was  not  disputed.  cipal  some  small  sums,  to  and  among  certain  per- 
(a)  M^Fadden  v.  Jenkyns  (1  Hare,  458).  April  sons  and  relations  of  the  said  A.,  as  in  the  said 
1842,  on  appeal,  1  Phill.  153.— This  was  an  injnnc-  deed  particulariy  mentioned ;  and  as  to  the  residue, 
tion  granted  upon  a  motion  to  restrain,  until  the  in  trust  for  the  said  plaintiff,  his  executors,  ad- 
hearing  of  the  cause,  an  action  by  an  administrator  to  ministrators,  and  assigns,  for  his  and  their  own 
recover  a  debt  which  was  formerly  due  to  his  intes-  benefit.  The  deed  also  contained  a  provisioa 
late,— upon  affidavit  that  the  intestate  had  requested  whereby  tbe  plaintiff,  his  executors,  administrators, 
the  debtor  to  hold  the  sum  due  in  trust  for  the  plain-  and  assigns,  were  irrevocably  constituted  tiie 
tiff,  and  that  the  debtor  bad  accepted  the  trust,  and  attorneys  of  the  said  A.,  for  the  purpose  of  suing 
paid  over  a  part  of  the  fund  to  the  plaintiff.  for  and  recovering  the  said  debt.  A.  soon  after- 
Sir  James  'Winam,  V.C.,  was  of  opinion  that  wards  dqmrted  this  life  without  maidnr  any  will 
the  facts  stated  by  the  affidavit,  if  proved,  would  or  other  disposition  of  his  property :  the  defendant, 
be  sufficient  to  create  a  trust  in  ravour  of  the  who  was  his  administrator,  having  refused  to  allow 
plaintiff.    The  InjuBCtioB  was  afterwards,  ia  No-  his  name  to  bevsed  to  enable  the  plaintiff  to  reeovtt 


veBsbcr  1842,  affirmed  by  Lord  ChanceUor  Lynd*  the  said  sum,  and  having  actaally  hfaasdf  eon- 
hurst,  meaoed  an  action  for  that  purpose.  Held,  upon  a 
ip)  Leteridge  v.  Cooper  (3  Ross.  30,  December  Ull  filed  bv  the  plahitiff  to  restrain  the  proeeediafi 
1838,  Lord  Lyndhurst,  C.)  was  a  case,  though  in  said  action,  and  to  carry  the  trusts  of  the  deed 
somewhat  different  in  circumstances,  held  to  be  the  into  execution,  that,  as  the  transaction  between  A. 
same  in  principle  with  Dtarh  v.  Hall,  and  was  de-  and  tiie  plaintiff  was  complete,  the  deed,  tiionglt 
dded  at  we  same  time.  T<rfttntary,  shoiddbe  eanieainto  execution. 
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It  is  not  disputed  in  this  case,  that  the  assigiunent  was  purely  voluntary;  but  tfae 
assignment  of  an  expectancy,  such  as  this,  cannot  be  supported  unless  made  for  a 
valuable  consideration.  If  there  is  such  a  consideration  a  court  of  equity  will  give 
effect  to  it.  It  is,  perhaps,  not  strictly  an  assignment,  but  rather  in  the  nature  of  a 
contract,  and  therefore  it  is  a  court  of  equity  will  give  effect  to  it,  if  made  for 
a  valuable  consideration.  In  the  case  of  Gray  v.  Kentish  (1  Atk.  280),  Lord  Hard* 
wicke  said,  "  A  husband  cannot  assign,  in  law,  a  possibility  of  the  wife,  nor  a  possi- 
bility of  his  own ;  but  this  Court  will,  notwithstanding,  support  such  an  assignment 
for  a  valuable  consideration."  And  again,  in  Hawkyns  v.  Obyn  (2  Atk.  549),  '*  I  wHi 
not  say  but  the  husband  might  have  disposed  of  this  possibility  in  equity,  if  assigned 
for  a  valuable  consideration."  And  in  Clauncyy,  Gray  don  (2  Atk.  621),  he  says, 
"  Though  in  law  a  possibility  is  not  assignable,  yet  in  equity,  where  it  is  done  for  a 
valuable  consideration,  it  has  been  held  to  be  assignable."  The  deed,  therefore,  b^ng 
in  this  case  merely  voluntary,  it  is,  as  an  assignment,  altogether  inoperative,  and  the 
only  remaining  question  is,  whether,  although  void  as  an  assignment,  it  is  effectaal  as 
a  declaration  of  trust,  so  as  to  make  the  assignor  a  trustee  for  the  assignee. 

The  residue  is  assigned  to  the  plaintiff  in  trust  for  himself,  as  to  part,  and  for  other 
purposes  as  to  the  remainder.  There  can  be  no  difference  between  an  assignment  to  tlie 
plaintiff  in  trust  for  himself,  and  an  assignment  to  him  simply;  The  assignment 
therefore  fedls,  and  with  it  the  trust.  If  such  an  assignment  be  inoperative,  it  does 
not  convert  the  assignor  into  a  trustee  for  the  assignee.  It  has  been  repeatedly 
decided  that,  where  a  gift,  contract,  or  covenant  was  intended,  as  in  the  present  case, 
and  it  is  manifestly  imperfect  or  ineffectual,  it  cannot  be  converted  into  a  declaration 
of  trust,  so  as  to  make  the  donor  a  trustee  for  the  donee.  The  cases  are  clear  upcm 
this  point ;  the  cases  of  Antrohus  v.  Smith  and  Edwards  v.  Joties  were  cases  of  imper- 
fect gifts.  It  was  contended  that  the  donors  should  be  deemed  trustees  for  the  donees ; 
but,  in  both  cases,  the  Court  held  that  incomplete  gifts  would  not  operate  as  deda- 
rations  of  trust.  The  judgment  of  Sir  William  Grant,  in  Antrohus  v.  Smith,  is  con- 
elusive  in  its  reasoning  on  this  point ;  it  is  stated  fully  by  Lord  Cottenham,  in  JEdtoardg' 
V.  Jones,  and  it  is  unnecessary  to  repeat  it  here.  In  the  case  of  Shane  v.  Cadogam, 
which  was  so  much  relied  on  in  the  argument,  Bromley  Cadogan  had  a  vested  interest 
in  the  property  assigned,  and  he  conveyed  it  by  a  voluntary  deed  to  trustees  for  his 
father.  Sir  Wilham  Grant  considered  that  a  trust  was  created,  and  on  this  his  judg- 
ment was  founded.  It  is  obvious,  however,  that  that  case  is  very  distinguishable  from 
the  present,  which  is  an  assignment  of  a  mere  expectancy,  conveying  no  estate  or 
interest  to  the  assignee,  although,  when  made  for  a  valuable  consideration,  which  is 
wanting  here,  it  would  be  supported  as  a  contract  in  equity.  I  am  of  opinion,  there- 
fore,  that  the  judgment  of  the  Vice- Chancellor  is  correct,  and  that  the  appeal  must  be 
dismissed,  and  that  the  appeUant  must  pay  the  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday,  June  9,  1 846. 

Warbtjbton  v.  Sandys,  (a) 

Appointment  qfa  new  trwiee — Powers  vested  informer  trustees — ^eet  efa  duptieaie  instrumemi 
in  rrference  to  a  power  of  appointment  **  by  any  deed  or  writing.*' 

A  testator  devised  all  his  real  estates  to  four  trustees,  with  a  power  qfsale,  and  directed  that,  on  msjf 
vacancy  in  the  trust,  the  surviving  trustees  or  trustee  should  appoint  a  new  trustee  within  two  moniks 
after  such  vacancy,  to  act  in  the  execution  of  the  trusts. 

One  of  the  trustees  dying  on  the  lOM  March,  1843,  a  deed  was  prepared,  in  duplicate,  appoinimg  c 
new  trustee,  one  copy  of  which  was  executed  by  two  of  the  trustees  in  London,  and  the  other  by  the 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrieter-at-law. 
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ihird  irufiet  m  JDubUn,  on  the  9th  of  May  following ;  hut  the  legal  estate  woe  not  eowoeyed  to  the ' 

newly  appointed  trustee.     The  four  trueteee  then  joined  in  a  release  qf  part  qfthe  real  estate  to  a 

purchaser  {the  drfendant). 
ffeld,  in  a  suit  by  the  trustees  for  specific  performancef  that  a  new  trustee  had  not  been  appointed, 

but  that  the  legal  estate  was  in  the  three  surviving  onest  ^^^  alone  could  execute  a  power  of  sale, 

and  make  a  good  conveyance  to  the  purchaser. 
Held  also,  that  the  power  to  appoint  by  any  deed  or  writing  was  well  executed  by  the  duplicate^ 

THIS  was  a  question  upon  demurrer,  which  arose  under  the  will  of  the  late  John 
Abemethy,  Esq.,  which  was  dated  17th  January,  1829,  whereby  he  devised  and 
bequeathed  all  and  singular  his  freehold,  copyhold,  and  leasehold  estates,  messuages, 
tenements,  fiarms,  houses,  lands,  and  hereditaments,  wheresoever  situate,  and  also  all  his 
money,  securities  for  money,  and  all  other  his  estate  and  effects  (except  what  he  had 
thereinbefore  given  to  his  wife)  which  he  should  die  possessed  of,  or  over  which  he 
should  have  a  disposing  power  at  the  time  of  his  decease,  unto  J.  Warburton,  S. 
Arbouin,  J.  Bourdillon,  and  C.  Lawrence,  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  thereof  respectively,  upon  certain  trusts 
during  the  life  of  his  wife,  and,  after  her  decease,  upon  certain  other  trusts  therein  men- 
tioned for  the  benefit  of  his  children.  The  testator  then  declared  his  will  and  mind  to 
be,  that  it  should  be  lawful  for  his  said  trustees,  or  the  survivors  of  them,  or  the  heirs, 
executors,  administrators,  or  assigns  of  such  survivor,  to  make  sale  of  the  lands  in 
manner  therein  mentioned,  and  gave  also  certain  other  powers  to  be  exercised  by  them. 
And  the  testator  declared  his  mind  and  will  to  be,  that,  in  case  either  of  them,  the  said 
J.  Warburton,  S.  Arbouin,  J.  BourdDlon,  and  C.  Lawrence,  should  happen  to  depart 
this  life,  or  refuse,  neglect,  decline,  or  become  incapable  of  acting  in  the  trusts  thereby 
in  them  reposed,  then  and  in  every  such  case  it  should  and  might  be  lawful,  and  he  did 
thereby  will  and  direct,  that  the  survivors  or  survivar  of  them,  or  others  or  other  of 
them  (as  the  case  might  be),  should  immediately,  or  within  two  months  after  any  such 
trustee  or  trustees  dying  or  refusing,  or  neglecting,  declining,  or  becoming  incapable  of 
acting  in  the  trusts  thereby  in  him  or  tliem  reposed,  by  any  deed  or  writing  under  his 
or  their  hand  and  seal,  or  hands  and  seals,  to  be  attested  by  two  or  more  credible  wit- 
nesses, nominate  some  other  fit  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  and  stead  of  the  person  or  persons  so  dying,  neglecting,  declining,  or  becoming 
incapable  to  act  in  the  execution  of  the  trusts  thereby  in  him  or  them  reposed,  which 
new  trustee  or  trustees,  to  be  so  nominated  and  appointed,  then  to  have  the  same  power 
and  authority  in  the  said  trust  premises,  and  in  the  execution  of  the  trusts  therein  com- 
prised, as  they  the  said  J.  Warburton,  S.  Arbouin,  J.  Bourdillon,  and  C.  Lawrence,  or 
either  of  them,  would  have  had  or  been  entitled  to  in  case  they  had  been  living,  or  had 
continued  to  act,  or  been  capable  of  acting,  in  the  execution  of  the  trusts  thereby  in 
them  reposed. 

S.  Arbouin,  one  of  the  above-named  trustees,  died  on  the  10th  March,  1843,  and  by 
duplicate  indentures,  which  were  executed  on  the  9th  May,  1843,  by  J.  Warburton  and 
C.  Lawrence  in  London  and  by  J.  Bourdillon  in  Dublin,  the  said  J.  Warburton,  C. 
Lawrence,  and  J.  Bourdillon  nominated  and  appointed  C.  Burrows  to  be  a  trustee  in 
the  place  and  stead  of  the  said  S.  Arbouin,  deceased. 

On  the  16th  August,  1844,  all  the  four  trustees  put  up  part  of  the  testator's  real 
estate  for  sale  by  public  auction,  and  the  defendant,  S.  Sandys,  became  the  purchaser 
of  part  of  the  property ;  the  defendant,  however,  refused  to  complete  his  purchase,  on 
the  ground  that  C.  Burrows,  the  new  trustee,  had  not  been  appointed  within  two  lunar 
months,  and  that  the  duplicate  indenture  was  not  a  due  execution  of  the  power ;  and 
that  consequently  there  were  but  three  trustees,  who  were  unable,  alone,  to  make  a 
good  title  to  the  premises.  J.  Warburton,  with  his  co-trustees,  including  Burrows* 
filed  their  bill  against  Sandys,  the  defendant,  for  a  specific  performance  of  his  contract, 
to  which  he  put  in  a  general  demurrer. 

Bird  and  Greening,  for  the  demurrer,  contended,  that  the  clause  restricting  the 
appointment  to  two  months  would  be  absolutely  useless,  unless  the  direction  be  not 
taken  to  imply  a  condition,  that  if  they,  the  trustees,  should  not  so  appoint* their 
powers  are  gone,  since  they  might  appoint  at  any  time ;  that  the  three  surviving 
trustees  could  only  execute  the  power  of  sale  during  the  two  months  in  which  there 


406  BEAL  PROPERTY  AND  CONVEYANCING  GASES. 

It  is  not  disputed  in  this  case,  that  the  assigiunent  was  purely  voluntary;  but  the 
assignment  of  an  expectancy,  such  as  this,  cannot  be  supported  unless  made  for  a 
valuable  consideration.  If  there  is  such  a  consideration  a  court  of  equity  will  give 
effect  to  it.  It  is,  perhaps,  not  strictly  an  assignment,  but  rather  in  the  nature  of  a 
contract,  and  therefore  it  is  a  court  of  equity  will  give  effect  to  it,  if  made  for 
a  valuable  consideration.  In  the  case  of  Gray  v.  Kentish  (I  Atk.  280),  Lord  Hard- 
wicke  said,  "A  husband  cannot  assign,  in  law,  a  possibility  of  the  wife,  nor  a  possi- 
bility of  his  own ;  but  this  Court  will,  notwithstanding,  support  such  an  assignment 
for  a  valuable  consideration."  And  again,  in  Hawkyns  v.  Obyn  (2  Atk.  549),  "  I  will 
not  say  but  the  husband  might  have  disposed  of  this  possibility  in  equity,  if  assigned 
for  a  valuable  consideration."  And  in  Clauncyy,  Graydon  (2  Atk.  621),  he  says^ 
"  Though  in  law  a  possibility  is  not  assignable,  yet  in  equity,  where  it  is  done  for  a 
valuable  consideration,  it  has  been  held  to  be  assignable."  The  deed,  therefore,  being 
in  this  case  merely  voluntary,  it  is,  as  an  assignment,  altogether  inoperative,  and  the 
only  remaining  question  is,  whether,  although  void  as  an  assignment,  it  is  effectual  as 
a  declaration  of  trust,  so  as  to  make  the  assignor  a  trustee  for  the  assignee. 

The  residue  is  assigned  to  the  plaintiff  in  trust  for  himself,  as  to  part,  and  for  other 
purposes  as  to  the  remainder.  There  can  be  no  difference  between  an  assignment  to  the 
plaintiff  in  trust  for  himself,  and  an  assignment  to  him  simply:  The  assignment 
therefore  fails,  and  with  it  the  trust.  If  such  an  assignment  be  inoperative,  it  does 
not  convert  the  assignor  into  a  trustee  for  the  assignee.  It  has  been  repeatedly 
decided  that,  where  a  gift,  contract,  or  covenant  was  intended,  as  in  the  present  case, 
and  it  is  manifestly  imperfect  or  ineffectual,  it  cannot  be  converted  into  a  declaration 
of  trust,  so  as  to  make  the  donor  a  trustee  for  the  donee.  The  cases  are  clear  upon 
this  point ;  the  cases  of  Antrobus  v.  Smith  and  Edwards  v.  Jones  were  cases  of  imper* 
feet  gifts.  It  was  contended  that  the  donors  should  be  deemed  trustees  for  the  donees ; 
but,  in  both  cases,  the  Court  held  that  incomplete  gifts  would  not  operate  as  decla- 
rations of  trust.  The  judgment  of  Sir  William  Grant,  in  Antrobus  v.  Smith,  is  con* 
elusive  in  its  reasoning  on  this  point ;  it  is  stated  fiilly  by  Lord  Cottenham,  in  Edwards 
V.  Jones,  and  it  is  unnecessary  to  repeat  it  here.  In  the  case  of  Sloane  v.  Cadogan^ 
which  was  so  much  relied  on  in  the  argument,  Bromley  Cadogan  had  a  vested  interest 
in  the  property  assigned,  and  he  conveyed  it  by  a  voluntary  deed  to  trustees  for  his 
father.  Sir  William  Grant  considered  that  a  trust  was  created,  and  on  this  his  judg- 
ment was  founded.  It  is  obvioiis,  however,  that  that  case  is  very  distinguishable  from 
the  present,  which  is  an  assignment  of  a  mere  expectancy,  conveying  no  estate  or 
interest  to  the  assignee,  although,  when  made  for  a  valuable  consideration,  which  is 
wanting  here,  it  would  be  supported  as  a  contract  in  equity.  I  am  of  opinion,  there- 
fore, that  the  judgment  of  the  Vice- Chancellor  is  correct,  and  that  the  appeal  must  be 
dismissed,  and  that  the  appellant  must  pay  the  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday^  June  9 y  1846. 

Wakbubton  v.  Sandys,  (a) 

Appointment  of  a  new  truttee — Powerg  vested  informer  trustees — ^feet  of  a  duplicate  instrttmeni 
in  rrference  to  a  power  of  appointment  "  by  any  deed  or  writing," 

A  testator  devised  all  his  real  estates  to  four  trustees,  with  a  power  qfsale,  and  directed  that,  on  any 
vacancy  in  the  trust,  the  survivmy  trustees  or  trustee  should  appoint  a  new  trustee  within  two  months 
after  such  vacancy,  to  act  in  the  execution  of  the  trusts. 

One  of  the  trustees  dying  on  the  \Qih  March,  1843,  a  deed  was  prepared,  in  duplicate,  appointing  a 
new  trustee,  one  copy  of  which  was  executed  by  two  of  the  trustees  in  London^  and  the  other  by  the 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrieter-at-law. 
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ihird  irtuiee  m  Dublmt  on  the  9ih  o/Majf/oUoumff;  iui  the  legal  e$tate  wm  not  anweyed  to  the ' 

newly  oppomted  trustee.     The  fottr  trutteee  then  joined  in  a  release  of  part  of  the  real  estate  to  a 

purchaser  (the  drfendant). 
Held,  in  a  suit  by  the  trustees  for  specific  performance,  that  a  new  trustee  had  not  been  appointed, 

hut  that  the  legal  estate  was  in  the  three  surviving  ones,  who  alone  could  execute  a  power  of  sale, 

and  make  a  good  conveyance  to  the  purchaser. 
Held  also,  that  the  power  to  appoint  by  any  deed  or  writing  was  well  executed  by  the  duplicate. 

THIS  was  a  question  upon  demurrer,  which  arose  under  the  will  of  the  late  John 
Abemethy,  Esq.,  which  was  dated  17th  January,  1829,  whereby  he  devised  and 
bequeathed  all  and  singular  his  freehold,  copyhold,  and  leasehold  estates,  messuages, 
tenements,  fiarms,  houses,  lands,  and  hereditaments,  wheresoever  situate,  and  also  all  his 
money,  securities  for  money,  and  all  other  his  estate  and  effects  (except  what  he  had 
thereinbefore  given  to  his  wife)  which  he  should  die  possessed  of,  or  over  which  he 
should  have  a  disposing  power  at  the  time  of  his  decease,  unto  J.  Warburton,  S. 
Arbouin,  J.  Bourdillon,  and  C.  Lawrence,  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  thereof  respectively,  upon  certain  trusts 
during  the  life  of  his  wife,  and,  after  her  decease,  upon  certain  other  trusts  therein  men- 
tioned for  the  benefit  of  his  children.  The  testator  then  declared  his  will  and  mind  to 
be,  tiiat  it  should  be  lawful  for  his  said  trustees,  or  the  survivors  of  them,  or  the  heirs, 
executors,  administrators,  or  assigns  of  such  survivor,  to  make  sale  of  the  lands  in 
manner  therein  mentioned,  and  gave  also  certain  other  powers  to  be  exercised  by  them. 
And  the  testator  declared  his  mind  and  will  to  be,  that,  in  case  either  of  them,  the  said 
J.  Warburton,  S.  Arbouin,  J.  Bourdillon,  and  C.  Lawrence,  should  happen  to  depart 
this  life,  or  refuse,  neglect,  decline,  or  become  incapable  of  acting  in  the  trusts  thereby 
in  them  reposed,  then  and  in  every  such  case  it  should  and  might  be  lawful,  and  he  did 
thereby  will  and  direct,  that  the  survivors  or  survivor  of  them,  or  others  or  other  of 
them  (as  the  case  might  be),  should  immediately,  or  within  two  months  after  any  such 
trustee  or  trustees  dying  or  refusing,  or  neglecting,  declining,  or  becoming  incapable  of 
acting  in  the  trusts  thereby  in  him  or  them  reposed,  by  any  deed  or  writing  under  his 
or  their  hand  and  seal,  or  hands  and  seals,  to  be  attested  by  two  or  more  credible  wit- 
nesses, nominate  some  other  fit  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  and  stead  of  the  person  or  persons  so  dying,  neglecting,  declining,  or  becoming 
incapable  to  act  in  the  execution  of  the  trusts  thereby  in  him  or  them  reposed,  which 
new  trustee  or  trustees,  to  be  so  nominated  and  appointed,  then  to  have  the  same  power 
and  authority  in  the  said  trust  premises,  and  in  the  execution  of  the  trusts  therein  com- 
prised, as  they  the  said  J.  Warburton,  S.  Arbouin,  J.  Bourdillon,  and  C.  Lawrence,  or 
either  of  them,  would  have  had  or  been  entitled  to  in  case  they  had  been  living,  or  had 
continued  to  act,  or  been  capable  of  acting,  in  the  execution  of  the  trusts  thereby  in 
them  reposed. 

S.  Arbouin,  one  of  the  above-named  trustees,  died  on  the  10th  March.  1843,  and  by 
duplicate  indentures,  which  were  executed  on  the  9th  May,  1843,  by  J.  Warburton  and 
C.  Lawrence  in  London  and  by  J.  Bourdillon  in  Dublin,  the  said  J.  Warburton,  C. 
Lawrence,  and  J.  Bourdillon  nominated  and  appointed  C.  Burrows  to  be  a  trustee  in 
the  place  and  stead  of  the  said  S.  Arbouin,  deceased. 

On  the  16th  August,  1844,  all  the  four  trustees  put  up  part  of  the  testator's  real 
estate  for  sale  by  pubHc  auction,  and  the  defendant,  S.  Sandys,  became  the  purchaser 
of  part  of  the  property  ;  the  defendant,  however,  refused  to  complete  his  purchase,  on 
the  ground  that  C.  Burrows,  the  new  trustee,  had  not  been  appointed  within  two  lunar 
months,  and  that  the  duplicate  indenture  was  not  a  due  execution  of  the  power ;  and 
that  consequently  there  were  but  three  trustees,  who  were  unable,  alone,  to  make  a 
good  title  to  the  premises.  J.  Warburton,  with  his  co-trustees,  including  Burrows* 
filed  their  bill  against  Sandys,  the  defendant,  for  a  specific  performance  of  his  contract, 
to  which  he  put  in  a  general  demurrer. 

Bird  and  Greening,  for  the  demurrer,  contended,  that  the  clause  restricting  the 
appointment  to  two  months  would  be  absolutely  useless,  unless  the  direction  be  not 
taken  to  imply  a  condition,  that  if  they,  the  trustees,  should  not  so  appoint* their 
powers  are  gone,  since  they  might  appoint  at  any  time ;  that  the  three  surviving 
trustees  could  only  execute  the  power  of  sale  during  the  two  months  in  which  there 
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might  be  a  vacancy ;  but  that,  having  neglected  so  to  do,  it  woold  be  necessary  to 
apply  to  the  Court  for  the  purpose  of  appointing  a  fourth,  after  which  it  would  be 
competent  for  them  all  either  to  sell  or  to  execute  their  other  powers;  but  that 
a  distinction  exists,  whether  the  powers  are  public  or  private ;  in  the  former  there 
are  several  cases  of  this  nature,  in  the  latter  there  are  none.  (Attorney 'Genteral  v.  Scott, 
1  Ves.  413.) 

The  Vice-Chancbllor. — Suppose  the  three  surviving  trustees  do  not  duly  execute 
their  power  of  appointing  a  new  trustee,  do  not  their  powers,  in  every  other  respect, 
remain? 

Greening. — 'So ;  for,  in  the  case  put  by  your  honour,  the  powers  are  suspended,  but 
not  destroyed.  Hie  testator  must  be  taken  to  have  assumed  that  what  he  directed  to 
be  done  would  be  done ;  and,  unless  it  be  done,  the  trust  is  suspended  until  the  new 
trustee  is  appointed  by  the  Court.  (Bat/ley  v.  Mansell,  4  Madd.  226 ;  White  v.  White, 
5Beav.221.) 

Bacon,  in  support  of  the  bill,  stated  that  the  suit  was  only  instituted  for  the  purpose 
of  taking  the  opinion  of  the  Court,  i.  e,  as  to  whether  the  words  in  reference  to  the 
appointment  of  a  new  trustee  within  the  two  months  were  imperative  and  conditional, 
or  directory  only,  which  could  give  the  surviving  trustees  power  to  appoint  at  any 
time.  He  therefore  contended  that  they  were  directory  only.  {Doe  dem.  Read  v. 
Godwin,  1  Dow.  &  Ry.  259.) 

Some  discussion  arose  during  the  argument  as  to  tiie  meaning  of  the  word  '*  monlSis/' 
whether  they  vr^re  intended  to  signify  lunar  or  calendar  months,  for  the  determination 
of  which  the  cases  of  Franco  v.  Alvarez  (3  Atk.  342)  and  Hiptcell  v.  Knight  (1  You. 
&  CoD.  401)  were  cited ;  but  the  pomt  was  not  determined  by  the  Court. 

The  Vicb-Chakcbllor. — ^There  is  one  point  which  I  cannot  help  observing,  namdy, 
the  testator  has  not  said  the  appointment  shall  be  by  one  deed,  but  by  any  deed  or  writing 
under  his  or  their  hand  and  seal,  or  hands  and  seals  ;  so  that  it  might  be  valid  if  made 
by  twenty  deeds.  I  do  not  think  in  substance  that  it  is  any  objection  to  the  titie  of 
the  vendors.  My  opinion  at  present  is,  that  no  new  trustee  has  been  appointed, 
and  for  this  reason :  when  the  testator  says  that  the  surviving  trustee  shall  nominate  tt 
£t  and  proper  person  to  be  the  new  trustee,  he  could  not  intend  that  the  barren  opera- 
tion of  naming  a  trustee  was  all  that  should  be  done.  It  is  plain  to  my  mind  liiat; 
unless  there  were  a  conveyance  executed  so  as  to  give  to  the  person  newly  made  a  joint 
interest  with  the  surviving  trustees,  there  was  no  trustee  nominated  within  the  meaning 
of  the  power,  as  it  must  necessarily  be  taken.  There  can  be  no  doubt  the  testator 
meant  that  the  person  so  to  be  nominated  should  be  to  all  intents  and  purposes  a 
trustee  as  the  otiiers  were.  Suppose  such  trustee  had  been  nominated,  and  there  bad 
been  no  conveyance,  and  either  of  the  trustees  had  died ;-— or  put  a  case  of  com- 
morients, when  all  had  perished  at  once ; — how  was  Dr.  Burrows  himself  appointed  to 
execute  any  trust  whatever  ?  He  could  not  do  it ;  for  it  is  plain  he  would  not  have 
any  estate  at  all.  When,  therefore,  the  testator  says  "  nominate,"  he  must  mean  not 
80  as  to  become  effectually  a  trustee.  My  opinion  is,  therefore,  tJiat  the  eflfect  of  the 
deeds  is  merely  to  name  a  person  who  shall  be  the  new  trustee ;  and  I  cannot  but  ibank 
that,  though  the  surviving  trustees  have  not  named  a  new  trustee  as  the  testator 
wished,  still,  that  they  remain  trustees  with  the  power  and  duty  of  performing  the 
trusts  of  the  will  so  far  as  they  remain  in  them.  It  seems  to  me,  that  when  the  four, 
for  the  sake  of  conformity,  ordered  the  estate  to  be  put  up  for  sale,  and  tibe  defendant 
became  the  purchaser,  it  was  competent  for  the  four  to  file  a  bill,  one  for  the  sake  of 
conformity,  and  the  others  in  point  of  substance.  My  opinion  therefore  is,  that  Hie 
three  surviving  trustees  have  the  legal  estate  of  the  testator  in  them,  and  tiiat  their 
receipt  will  be  a  good  discharge  to  the  purchaser. 

iJefnurrer  overvtued* 


4^ 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday,  May  2,  1845. 
Flint  «•  Waxesn.  (a) 

WiUy  eoruirueiion  ((f^Convernon  qfreal  estates  into  personalty — Charitable  legacies, 
A  testatrix  by  her  will  gave  and  bequeathed  certain  legacies  of  a  charitable  nature  and  certain 
samuUies.  She  then  gave  and  detfised  to  her  executors  and  their  heirs  all  lavf/ul  powers  sasd 
authority  to  amdmet  and  manage  her  freehold  messuages,  lands,  tenements,  and  hereditaments,  in 
the  event  qfher  not  otherwise  giving  and  devising  the  same  m  any  other  manner,  or  to  any  other 
persons  or  person,  so  as  the  same  and  every  pari  thereof  might,  at  their  or  his  discretion,  be  sold 
and  converted  into  money,  and  the  net  money  to  form  part  qf  her  personal  estate. 
Sfeld,  that  the  testatrix's  direction  amounted  to  an  absolute  conversion  of  the  real  estates  into^ 
personalty,  and  that  ther^ore  the  charity  legacies  and  annuities  were  void  m  the  proportion  ike 
procHds  tifihe  real  estate  bars  to  the  personalty,  and  thertfore  an  apportionment  must  be  made. 

THIS  cause  came  on  upon  further  directions,  and  was  argued  upon  the  following 
facts : — Mrs.  M.  Braddon,  being  entitled  to  considerable  property*  both  of  red 
and  personal  estates,  by  her  will,  bearing  date  6th  March,  1834,  after  giving  certain 
directions  therein  mentioned,  gave  and  devised  as  follows : — "  As  to  aU  my  real  and 
personal  estates  and  effects  whatever,  which  it  both  or  may  please  God  to  bestow 
upon  me,  I  dispose  thereof  as  hereinafter  mentioned,  (that  is  to  say)  I  hereby  declare 
my  will  and  mind  to  be,  that  in  the  event  of  my  dying  intestate,  as  to  all  or  any  of 
my  messuages,  lands,  tenements,  hereditaments,  and  real  estates,  or  any  part  (if  any) 
of  them,  l£e  same  shall  not  by  descent  go  to  my  heiress-at-law,  Mary  Decaufour, 
spinster,  now  of  the  age  of  eighty-seven  years,  but  the  person  or  persons  next  in 
succession  shall  be  thereto  entitled,  in  like  manner  as  if  the  said  Mary  Decaufour  had 
died  in  my  lifetime ;  but  I  hope  no  such  intestacy  will  arise ;  and  in  the  meantime  I 
leave  and  give  the  directions  in  these  my  instructions  hereinafter.  Also  I  give  and 
lequeath  the  several  annuities  and  legacies  in  the  schedule  marked  A,  in  the  margin 
of  this  sheet  of  paper,  and  to  the  several  persons  and  charitable  institutions  therein 
named  and«  particularized.  And  I  also  give  and  bequeath  unto  and  for  the  use  and 
benefit  of  the  several  in-brothers  and  in-sisters  for  the  time  being,  actually  bond  fide 
resident  in  the  several  hospitals  of,  or  in  the  vicinity  of  Canterbury,  whose  present 
yearly  income  to  each  such  in-brothers  and  in-sisters  does  not  exceed  the  sum  of  25/., 
an  augmentation  or  yearly  increase  of  5/.  to  each  and  every  in-brother  and  in-sister 
for  ever.  And  I  direct  my  executors  to  pay  or  invest  into,  or  in  the  names  of  the 
governors,  masters,  trustees,  or  acting  patrons  of  the  said  several  hospitals,  a  sum  of 
lawful  money  equal  to  meet  such  yearly  augmentations ;  and  the  non-resident  in- 
brothers  and  in-sisters  during  such  non-residence  shall  forfeit  their,  his,  or  her  propor- 
tion of  such  augmentation;  and  such  forfeitures  and  forfeiture  shall  from  time  ta 
time  be  paid  over  to  the  then  resident  in-brothers  and  in-sisters  in  equal  shares.  And 
I  direct  the  said  several  trustees  of  the  said  charity  to  insert  the  account,  in  a  proper 
look,  of  these  my  instructions  for  the  benefit  of  their  several  foundations,  so  that  the 
luowledge  of  the  same  may  be  perpetuated.  And,  as  in  the  schedule  A,  I  nominate 
Best  Flint,  of  Canterbury,  brewer,  and  James  Warren,  of  Canterbury,  silversmith,  to 
be  my  executors.  And  I  hereby  give  and  devise  to  them  and  their  heirs  all  lawful 
powers  and  authorities  to  conduct  and  manage  my  freehold  messuages,  lands,  tene- 
ments,  and  hereditaments,  in  the  event  of  my  not  otherwise  giving  and  devising  the 
same  in  any  other  manner^  or  to  any  other  persons  or  person.  So  as  that  the  same 
ond  every  part  thereof  may  at  their  or  Ms  discretion  be  sold  tmd  converted  into  money, 
and  the  net  money  to  form  part  of  my  personal  estate.  And  for  those  and  every  other 
purpose  connected  with  my  property,  whether  real  or  personal,  I  do  invest  them  and 
the  survivor  of  them,  and  his  heirs,  executors,  and  administrators,  with  my  full  autho- 
zity.  And,  to  prevent  litigation  and  strife,  any  undisposed  surplus  of  moneys  shall  be 
paid,  and  with  every  proper  indemnification  ^ven  by  testators  to  executors  and  trusr 
teeSft  as  shall  by  any  friture  writing  or  will  direct,  as  it  is  my  intention  so  to  do.''  The 
(a)  Rflforted  by  Gbo.  Ooudim ith,  Esq.,  Ban&ttcr-at-law« 
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testatrix  died  in  April,  1834.  The  real  estate  had  been  sold  prior  to  the  institation  of 
the  present  suit,  but  the  purchase-money  had  been  wasted  and  misapplied  by  James 
Warren,  one  of  the  executors  and  trustees  under  the  will,  and  the  purpose  of  one  of 
the  suits  was  to  have  so  much  refunded  from  his  representatives  as  he  had  caused 
the  trust-moneys  to  be  diminished.  The  personal  estate  of  the  testatrix  was  adequate 
for  the  payment  of  all  her  legacies  and  annuities  in  full ;  but  the  main  question  of  any 
consequence  which  now  arose  was,  whether  the  testatrix  had  by  her  will  so  blended 
the  proceeds  of  her  real  estate  with  the  personal,  to  form  one  common  fund  for  the 
purposes  of  her  will,  that  the  charity  legacies  and  annuities  must  fail  in  the  proper- 
tion  of  the  proceeds  of  the  real  estate  to  the  amount  of  pure  personalty. 

James  Parker  and  Lloyd  appeared  for  the  surviving  trustee. 

Cooper  and  Lewis,  for  the  next  of  kin,  contended,  that  the  charity  legacies  ought  to 
fiul  according  to  the  proportion  that  the  proceeds  of  the  real  estates  bore  to  the  per- 
sonalty ;  and,  as  the  testatrix  had  made  one  common  fund  for  the  payment  of  her 
legacies,  there  was  a  conversion  out  and  out ;  and  the  proceeds  of  the  real  estate,  with 
the  personal,  constituted  that  common  fund  for  the  payment  of  those  charitable 
i)equests,  which  funds  were  equally  bound  to  pay  the  debts  and  legacies.  [Vicb-Chan- 
CELLOR. — Is  not  the  sale  of  the  real  estates  left  to  the  discretion  of  the  trustees  ?  if  so/ 
the  word  "  discretion"  may  be  capable  of  a  two-fold  meaning,  referring  to  time,  man- 
ner, form,  &c. ;  or  it  may  amount  to  a  discretion,  whether  they  shall  sell  or  not.] 

Cases  cited  for  next  of  kin :  Phillips  v.  Phillips  (1  My.  &  K.  649)  ;  Green  v.  Jack^ 
son  (5  Russ.  35) ;  same  case  on  appeal  (2  Russ.  &  My.  238). 

Bethell,  for  others  in  the  same  interest,  contended  that  the  charity  legades,  had 
there  been  no  personalty,  would  have  failed  altogether,  lliat  the  undisposed-of  sur- 
plus was  clearly  not  only  personal  estates,  but  the  proceeds  of  the  realty  ako.  The 
charity  legacies  must,  therefore,  fail  in  the  proportion  that  the  real  estates  bear  to  the 
personalty. 

Wray,  for  the  Attorney- General. — I  contend  that  the  direction  given  by  the  testa- 
trix does  not  amount  to  a  conversion  of  the  real  estate  into  personalty,  for  there  is  a 
distinct  and  separate  gift  of  these  legacies ;  neither  are  they  charged  upon  the  real 
estate.  The  power  with  which  she  invests  her  trustees,  as  regards  the  management  of 
lier  estates,  does  not  imply  a  conversion ;  it  amounts  to  nothing  more  than  an  interim 
direction,  as  it  were,  to  manage  those  estates.  Unless  legacies  be  clearly  charged  upon 
the  realty,  the  common  rule  is,  that  they  are  not  payable  thereout.  At  the  utmost  you 
can  only  say,  that,  in  the  event  of  the  personalty  being  insufficient  to  pay  those  legacies^ 
the  real  estates  are  rendered  liable ;  and  therefore  I  submit  that  the  charitable  legacies 
are  not  subject  to  apportionment. 

The  Vice-Chanchllor. — It  appears  to  me,  looking  at  the  whole  scope  of  the  will, 
that  the  testatrix  virtually  directed  that  the  real  estate  should  be  sold  out  and  out.  She 
nominates  her  executors,  and  then  gives  them  and  their  heirs  all  lawful  powers  and 
authorities  to  conduct  and  manage  her  freehold  messuages,  &c.,  so  as  the  same  and  every 
part  thereof  might  at  their  or  his  discretion  be  sold  and  converted  into  money,  &c. 
Now  this  is  not  a  mere  discretion  as  to  whether  the  trustees  shall  sell  or  not,  that 
relates  only  to  the  form,  manner,  opportunity,  &c.  The  testatrix  then  proceeds  as 
follows  :  "  and,  to  prevent  litigation  and  strife,  any  undisposed-of  surplus  of  moneys 
shall  be  paid  as  shall  by  any  ^ture  writing  or  will  direct,  as  it  is  my  intention  so  to 
do."  It  is  evident  by  her  use  of  the  expression  "  surplus  moneys  "  the  testatrix  con- 
sidered that  she  was  dealing  with  the  whole  in  the  character  of  money.  She  appears 
to  have  contemplated  the  event  that  the  debts  and  legacies  might  by  possibility  exhaust 
the  whole ;  but  if  not,  then  whatever  surplus  there  might  remain  over  it  should  be  paid 
as  she  should  direct.  Now  it  seems  to  me  as  plain  as  any  thing  can  be,  that  the  whole 
of  this  lady's  estate  is  converted  into  personalty,  and  that,  therefore,  there  must  be  an 
apportionment  of  these  charitable  legacies.  Declare  that,  under  or  by  virtue  of  the 
provisions  of  a  certain  act  of  parliament  made  and  passed  in  the  9th  year  of  the  reiga 
of  Geo.  2,  c.  36  (the  Mortmain  Act),  so  much  and  such  part  and  proportion  of  tibe 
legacies  and  annuities  bequeathed  by  the  will  of  the  testatrix,  Mary  Braddon,  deceased* 
in  favour  of  charities,  as  upon  a  just  and  fair  apportionment  thereof  between  the  said 
testatrix's  real  estate,  and  such  part  of  the  personal  estate  of  the  testatrix  as  at  her 
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death  consisted  of  mortgages,  charges,  liens,  or  incumbrances  upon  land,  or  otherwise 
\nth  land,  and  the  rest  of  such  personal  estate  as  would  be  payable  out  of  the  real  estate* 
and  the  personal  estate  consisting  of  mortgages,  charges,  liens,  or  incumbrances  upon 
land,  or  otherwise  connected  with  land,  are  void.  Let  it  be  referred  to  the  Master  to 
apportion  such  last-mentioned  legacies  and  annuities  accordingly ;  for  which  purpose, 
and  for  the  purpose  of  any  other  apportionment  hereby  directed,  the  Master  is  to  be 
at  liberty  to  set  a  value  upon  the  said  annuities,  and  also  upon  any  part  or  parts  of  the 
said  real  and  personal  estate  of  the  said  testatrix.  Declare  that  so  much  of  the  per- 
sonal estate  of  the  testatrix  consisting  of  mortgages,  charges,  liens,  or  incumbrances 
upon  land,  or  otherwise  connected  with  land,  as  under  such  declaration  and  apportion* 
ment  as  last  aforesaid  shall  be  apportioned  in  respect  of  the  said  charity  legacies  or 
annuities  given  by  the  will  of  the  testatrix,  is  applicable,  subject  to  the  payment  of 
such  apportioned  costs  as  hereinbefore  mentioned,  to  the  payment  of  the  other  legacies 
and  annuities,  and  arrears  of  annuities,  given  by  the  will  of  the  said  testatrix,  &c.  (a) 
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November  21,  1843;  November  19,  1844. 

AtTOBNET-GeNERALV.  P0TTEE.(5) 

Bequest  qf  letueholtk-^Auent  ofexeeutorg — Construction — THtle — Legacy  duty — Residuary 
bequest  of  enumerated  property. 

Where  particular  parts  of  the  property  of  a  testator  are  enumerated,  as,  for  instance,  a  leasehold 
estate,  in  a  gift  to  trustees,  which  gift  is  followed  by  a  general  devise  and  bequest  of  all  real  and 
personal  estate  to  the  same  trustees,  upon  trust  to  permit  the  testator's  widow  to  receive  and  enjoy 
the  rents,  issues,  and  profits,  during  her  life,  and  after  her  decease,  subject  to  pecuniary  legacies 
and  annuities,  upon  trust  to  divide  the  whole  amongst  certain  persons  named;  such  enumeration  is 
evidence  that  the  testator  intended  the  tenant  for  l\fe  to  enjoy  the  leasehold  in  specie,  but  does 
distinguish  it,  after  her  death,  from  the  general  residue,  or  prevent  it  forming  general  assets  in  the 
hands  of  the  executors ;  and,  consequently,  that  they  could  make  a  good  title  to  the  leasehold  with- 
out the  consent  of  the  particular  or  residuary  legatees. 

Under  these  circumstances  it  was  unnecessary  to  decide  whether  the  assent  of  the  executors  to  the 
bequest  of  the  term  for  life  was  an  assent  to  the  bequest  in  remainder,  as  the  question  did  not 
arise. 

THIS  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  allowing  an 
exception  taken  by  the  defendants  Lane  and  Rule  to  the  Master's  report  against 
the  title  to  the  leasehold  house  and  premises  mentioned  in  the  pleadings. 

The  suit  was  instituted  by  the  Attorney-General,  in  1836,  against  the  surviving 
executors  and  residuary  legatees,  under  the  will  of  the  late  Admiral  Phillip,  for  the 
recovery  of  legacy  duties  payable  in  respect  of  his  property.  The  whole  of  his  personal 
estate  had  been  administered  except  a  leasehold  house  and  premises  in  Bath,  which  the 
widow  of  Admiral  Phillip  had  enjoyed  for  her  life,  and  which  after  her  death  had  been 
contracted  to  be  sold  by  the  executors  to  Dr.  Bowie,  who  was  in  possession,  but,  owing  to 
'questions  which  had  been  raised  upon  the  title,  the  purchase  had  never  been  completed. 

The  information,  filed  in  1836,  related  that  Vice-Admiral  Arthur  Phillip,  late  of  the 
•city  of  Bath,  deceased,  was  in  his  lifetime  and  at  the  time  of  his  death  seised  of 
certain  real  estates,  and  was  also  possessed  of,  or  entitled  to,  considerable  personal 
•estate  and  effects,  and  had  full  power  of  disposing  thereof;  and  that,  being  so  seised* 
possessed,  or  entitled,  he  duly  made  his  will  in  writing,  in  such  manner  as  was  required 
for  passing  real  estates  by  devise,  bearing  date  on  or  about  the  20th  day  of  May,  1814  ; 
and  that  by  his  said  will,  after  giving  certain  specific  legacies  to  Isabella  Phillip,  his 
wife,  for  her  life,  and  making  a  disposition  of  part  of  such  legacies  after  her  decease, 
and  after  giving  certain  small  pecuniary  legacies,  and  also  after  giving  to  his  cousin,  Luke 

(a)  This  declaration  formed  that  part  only  of  the         (6)  Reported  hy  R.  G.  WELFoaD,  Esq.,  Bar- 
minntes  which  related  to  the  apportionment  of  the     rister-at-law. 
chanty  legacies. 
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'Ashton,  an  annuity  of  50/.  for  the  term  of  his  life,  aubject  to  the  pa3rinent  of  the  afore- 
said annuity  and  the  legacies,  the  testator  gave,  devised,  and  bequeathed  "  all  that  his 
leasehold  messuageor  dwelling-house,  with  the  fixtures  and  appurtenances  thereto  belong- 
ing, situate  No.  19,  in  Bennet-street,  in  the  city  of  Bath,  and  all  and  every  other  bis 
messuages,  lands,  tenements,  hereditaments,  and  real  and  personal  estates  whatsoever 
(except  such  part  thereof  as  he  had  otherwise  disposed  of  by  his  will),  unto  his  wi£e, 
Isabella  Phillip,  and  John  Lane,  Osborne  Standert,  late  of  the  navy,  Thomas  Sutton^ 
Mr.  James  Potter,  of  Maidstone,  who  married  the  daughter  of  his  cousin  Woodgate> 
their  heirs,  executors,  administrators,  and  assigns,  upon  trusts;  that  they  the  said 
Isabella  Phillip,  John  Lane,  Osborne  Standert,  Thomas  Sutton,  and  James  Potter,  and 
the  survivors  of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of  such 
survivor,  should  permit  and  suffer  his  said  wife  Isabella  Phillip  and  her  assigns  to  take 
and  receive  the  rents,  issues,  and  profits  of  his  said  real  and  personal  estates,  respectively, 
for  and  during  the  term  of  her  natural  life ;  and  after  the  decease  of  his  said  wife  he 
gave  and  bequeathed  the  following  legacies  to  the  above-named  Standert,  Sutton,  and 
Potter  :  the  sum  of  2,000/.  upon  trust,  that  they,  and  the  survivors  and  survivor  of 
!  them,  and  the  executors  and  administrators  of  such  survivor,  should  place  and  continue 

I  the  same  out  at  interest,  and  in  their  or  his  names  or  name,  either  on  Government 

I  seciuity  or  funds  of  Great  Britain,  or  upon  such  other  good  security  or  securities  as 

I  they  or  he  should  think  proper,  and  should  stand  and  be  possessed  of  and  interested 

I  in  the  said  principal  sum  of  2,000/.  and  the  stocks,  funds,  and  securities  wherein  the 

I  same  should  be  placed  out  or  invested,  upon  trust,  to  pay  the  net  interest,  dividends,  and 

i  annual  proceeds  thereof  from  time  to  time,  when  and  as  the  same  should  become  due» 

I  and  be  by  them  received  unto  the   said  John  Lane  and  his  assigns,  for  and  during 

his  natural  life ;  and  from  and  immediately  after  his  decease,  then  in  trust  to  pay  the 
net  interest,  dividends,  and  annual  proceeds  thereof  unto  Mrs.  Eleanor  Lane  (wife  of 
the  said  John  Lane,  and  her  assigns)  for  and  during  her  natural  life,  and  from  and  imme- 
diately after  the  decease  of  the  survivor  of  them,  in  trust,  that  they,  his  said  trustees^ 
should  pay,  assigp:!,  transfer,  and  dispose  of  the  said  principal  sum  of  2,000/.,  and  the 
stocks,  funds,  and  securities  wherein  the  same  should  then  happen  to  be  invested,  unto 
Harriet  Lane,  the  daughter  of  the  said  John  Lane,  and  Eleanor  his  wife,  meaning 
thereby  Harriet  Eleanor  Lane,  the  defendant  thereinafter  named,  her  executor,  adminis- 
trators, and  assigns ;  and  the  testator  also  bequeathed  to  his  cousin  Robert  Dove,  the  elder, 
of  Woolwich,  in  the  county  of  Kent,  son  of  Mrs.  Mary  Woodgate,  deceased,  if  living  at 
the  time  of  the  decease  of  the  testator's  wife,  the  sum  of  200/. ;  to  Robert  Dove  the 

younger ;  Elizabeth,  the  wife  of Harris,  late  Elizabeth  Dove,  spinster ;  Thomas 

Dove;  Mary  Ann,  the  wife  of  ■  Lanoefield,  late  Mary  Ann  Dove,  spinster; 

Michael  Dove,  Susan  Dove,  and  Ann  Dove,  sons  and  daughters  of  the  said  Robert 
Dove,  the  elder,  if  living  at  such  the  decease  of  his  said  wife,  the  sum  of  500/.  a-piece 
of  like  lawful  money  ;  provided  that,  in  case  the  said  Elizabeth,  the  wife  of  the  said 
■  Harris,  should  live  to  become  entitled  to  the  said  legacy  of  500/.  and  her  said 
husband  should  be  then  living,  then  that  his  executors  should  retain  the  said  legacy  of 
500/.,  in  trust,  for  the  sole  and  separate  use  of  her,  the  said  Elizabeth  Harris  ;  also 
he  bequeathed  to  Mrs.  Susannah  Richardson,  granddaughter  of  his  late  uncle  Pargeter, 
and  wife  of  Captain  George  Richardson,  of  the  Honourable  East-India  Company's 
Service,  and  to  Mrs.  Rebecca  Ann  Potter  (wife  of  the  said  James  Potter,  if  living  at 
such  the  decease  of  his  said  wife)  the  like  sum  of  500/.  a-pieoe ;  and  subject  as  well 
to  the  said  last-mentioned  legacies  as  also  to  the  annuity  before  given,  in  case  the  said 
annuitant  should  be  then  living.  The  testator,  from  and  after  the  decease  of  his  wifsr 
gave,  devised,  and  bequeathed  sdl  his  said  real  and  personal  estate  unto  and  to  the  use  of 

the  above-named  Susannah  Richardson,  Mary  Aon,  the  wife  of  the  said JAnc^ftf\(^^ 

Michael  Dove,  and  Rebecca  Ann  Potter,  meaning  thereby  the  wife  of  James  Potter, 
the  defendant,  thereinafter  named,  or  such  of  them  as  should  be  living  at  such  the 
decease  of  his  wife,  to  hold  to  them  or  such  of  them  as  should  be  living  at  wich  the 
decease  of  his  wife,  their  respective  heirs,  administraix>rs,  and  assigns,  respectively,  in 
equal  shares  and  proportions,  as  tenants  in  common,  and  not  as  joint  tenants;  and  he 
declared  that,  in  case  the  said  Rebecca  Ann  Potter  should  not  Hve  to  become  entitled  ta 
the  said  legacy  and  share  of  his  said  residuary  estate^  then  he  gave  to  her  Juisija&d»  die 
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said  James  Potter,  die  sum  of  5007.,  if  he  should  survive  the  testator's  Vfife ;  and  he*^ 
charged  his  residuary  estate  with  the  payment  thereof. 

"  And  the  said  testator,  after  reciting  that  he  had  caused  the  sum  of  8,333/.  6s.  Sd» 
Three  per  Cent.  Old  South  Sea  Annuities,  to  be  transferred  into  the  names  of  himself  and 
the  said  John  Lane  and  Osborne  Standert,  in  trust,  after  his  decease,  in  case  his  said  wife 
Isabella  should  survive  him,  to  pay  to  her  the  dividends  thereof,  amounting  to  250/.  a  year, 
during  her  li£e,  in  satisfaction  of  a  bond  he  executed  to  her  previous  to  his  marriage 
for  securing  the  like  annuity  to  her  for  her  life  if  she  should  survive  him,  declared 
that  the  provision  made  by  such  investment  was  made  to  assure  his  said  wife  of  having 
some  certain  provision  at  his  decease,  and  that  he  did  not  intend  the  same  to  lessen  the 
provisions  which  he  had  made  for  her  in  his  will,  as  he  considered  such  provisions 
greater  than  the  said  yearly  sum  of  250/. ;  therefore  it  was  his  intention  that  she  should 
receive  the  interest  and  dividends  of  the  said  8,333/.  6s.  8d.  Old  South  Sea  Annuities 
during  her  natural  life,  as  part  of  the  yearly  produce  of  the  residue  of  his  estate,  along 
with  the  rest  of  the  produce  thereof;  and  that  the  said  8,333/.  6s.  8d.  Three  per  Cent. 
Old  South  Sea  Annuities  should,  after  the  decease  of  his  wife,  be  considered  as  part  of  the 
residue  of  his  personal  estate,  and  go  as  the  same  was  disposed  of  by  his  will ;  and  he 
appointed  his  wife,  the  said  John  Lane,  Osborne  Standert,  Thomas  Sutton,  and  James 
Potter,  executors." 

The  testator  died  on  the  10th  day  of  October,  1814,  leaving  his  wife  him  sunriving, 
without  having  altered  or  revoked  his  will,  and  the  same  was  duly  proved  in  the 
Prerogative  Court  on  the  14th  day  of  October,  1814,  by  the  said  Isabella  Phillip, 
John  Lane,  Osborne  Standert,  and  James  Potter,  four  of  the  executors  therein  named  ; 
that  they  thereby  became  the  sole  legal  personal  representatives  of  the  said  testator, 
and  that  they  took  possession  of  aU  his  personal  estate  and  applied  the  same ;  Thomas 
Sutton  renounced  probate  of  the  said  will,  and  never  acted  in  the  execution  of  the 
trusts  thereof,  or  received  any  part  of  the  assets  of  the  said  testator ;  Osborne 
Standert  died  in  the  year  1816,  leaving  the  said  Isabella  Phillip  and  his  two  oo» 
executors  him  surviving ;  Isabella  PhiUip,  the  widow,  died  on  the  4th  day  of  March, 
1823,  leaving  the  said  John  Lane  and  James  Potter  her  surviving,  and  they  there- 
upon became  the  sole  surviving  legal  personal  representatives  of  the  testator. 

The  information  then  stated,  that  upon  the  death  of  Isabella  PhiUip  the  residuary 
personal  estate  of  the  said  testator  became  devisable  according  to  the  directipns  con- 
tained in  his  will,  and  that  thereupon  John  Lane  and  James  Potter  accordingly  paid 
the  legacy  of  2,000/.  to  the  said  William  Lane,  the  legacy  of  200/.  to  tibe  said 
Michael  Dove  the  elder,  and  the  said  eight  several  legacies  of  500/.  each  to  the 
persons  respectively  entitied  thereto ;  and  that,  after  making  such  payments,  they 
divided  the  whole  of  the  residue  of  the  testator's  personal  estate  and  effects  (except 
his  leasehold  house,  situate  at  Bath  aforesaid,  and  in  his  said  will  particularly  men- 
tioned) between  the  said  Susannah  Richardson,  Mary  Ann  Lancefield,  Michael  Dove, 
«nd  Rebecca  Ann  Potter,  who  were  tiie  persons  respectively  entitled  thereto ;  but  that 
the  said  John  Lane  and  James  Potter  did  not  render  any  accoimt  of  such  residue  to 
Ids  Majesty's  commissioners  of  stamps  and  taxes,  nor  did  they  make  any  payment  ia 
xespect  of  the  duties  which  became  due  to  his  Majesty  on  such  legacies  and  residue 
xespectively,  as  they  ought  to  have  done. 

That  there  became  due  to  his  Majesty,  in  respect  to  such  legacies  and  residue  so 
distributed,  duties  amounting  to  the  sum  of  1,077/.  18s.  lOd.,  and  that  the  same 
thereupon  became  a  debt  due  to  his  Majesty  from  each  of  them  the  said  John  Lane 
sand  the  said  James  Potter,  and  their  respective  heirs,  executors,  administrators,  and 
assi^Ds,  and  tiiat  the  same  had  not  since  been  paid  to  his  Majesty's  commissioners  oC 
stamps  and  taxes,  but  that  the  same  and  every  part  thereof  remained  due. 

That  John  Lane  died  on  the  13th  day  of  February,  1829,  having  first  duly  made 
and  published  ids  wall,  whereby  he  appointed  Harriet  Eleanor  Lane,  his  daughter,  and 
Soah  Rule*  two  of  the  defendants,  his  executrixes,  who  had  proved  the  will,  and 
tbereby  beouae  and  then  were  the  scde  legal  personal  representatiyes  of  Johtt 
Lsne;  and  tint  they  took  possession  of  the  estate  and  eflfects  of  the  said  John 
Lane  to  an  octent  more  than  sufficient  to  answer  and  satisfy  the  amount  so  due 
tD  fais  Majesty  in  respect  of  snch  duty  as  aforesaid.    That  upon  the  death  of  the  said 
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Vohn  Lane  tbe  said  James  Potter,  one  of  the  defendants  thereto,  became  and  then  wa» 
the  sole  surviving  legal  personal  representative  of  the  testator,  Arthur  Phillip. 

That  the  commissioners  of  stamps  and  taxes  had  applied  to  James  Potter,  and  also 
the  said  Harriet  Eleanor  Lane  and  Sarah  Rule,  to  deliver  to  them  a  full,  true,  and 
correct  account  of  all  and  every  the  legacies  and  residuary  personal  estate  and  effects 
of  the  testator,  Arthur  Phillip,  and  also  to  pay  to  them  on  behalf  of  his  Majesty  what 
should,  on  the  taking  of  such  account,  be  found  to  be  due  in  respect  of  the  duty  due 
on  such  legacies  and  residuary  estate  and  effects. 

The  information  then  charged,  that  the  said  Harriet  Eleanor  Lane  and  Sarah  Rule 
ought  either  to  admit  assets  of  the  said  John  Lane,  deceased,  in  their  possession  or 
power,  sufficient  to  answer  what  might  be  found  to  be  due  in  respect  of  duty  on  taking 
the  account  of  such  legacies  and  residue  as  aforesaid,  or  that  they  ought  to  set  forth  a 
full  and  particular  account  of  all  and  every  the  real  and  personal  estate  and  effects 
of  the  said  John  Lane  deceased  which  have  been  received  by  them.  It  also  charged, 
that  there  was  then  remaining  unsold  the  said  leasehold  house  of  the  testator,  Artiiur 
Phillip,  situate  in  the  city  of  Bath  aforesaid,  and  that  the  same  was  part  of  the  per- 
sonal estate  and  effects  of  the  said  testator  still  unappropriated ;  and  submitted,  that 
the  same  was  liable,  and  that  the  same,  or  so  much  thereof  as  might  be  necessary  for 
that  purpose,  ought  to  be  made  available,  under  the  directions  of  the  Court,  for  the 
debt  so  due  as  aforesaid  to  his  Majesty.  And  the  information  further  charged,  "  that 
before  the  death  of  the  said  John  Lane,  the  said  John  Lane  and  James  Potter,  in 
their  capacity  of  sole  surviving  legal  personal  representatives  of  the  said  testator, 
entered  into  a  contract  or  agreement  to  sell  the  said  leasehold  house  to  William. 
BoMde,  one  of  the  defendants  thereto,  for  the  price  of  1,800/.,  or  thereabouts, 
and  that  in  part  performance  of  the  said  agreement  the  said  William  Bowie  has 
been  put  into,  and  that  he  then  was  in  the  possession  thereof,  but  that,  in  con- 
sequence of  some  difficulty  in  making  a  good  title  thereto  having  arisen,  the 
said  contract  had  not  been  carried  into  effect,  or  the  sale  thereof  finally  completed. 
*  *  And  it  was  also  charged,  that,  since  the  death  of  Lane,  the  said  James 
Potter,  in  his  capacity  of  sole  surviving  legal  personal  representative  of  the  testator, 
intended  to  complete  the  contract  entered  into  with  Dr.  Bowie ;  and  it  was  further 
charged,  that  the  said  William  Bowie  intended  to  pay  the  amount  of  the  said  purchase- 
money  for  the  said  leasehold  house  and  premises  unto  the  said  James  Potter,  for  and  on 
behalf  of  the  several  persons  entitled  to  the  residue  of  the  said  estates  and  effects  of  the 
testator,  Arthur  Phillip ;  and  that  the  said  James  Potter  intended  to  receive  the  same, 
unless  they  should  respectively  be  restrained  by  injunction;  and  that  they  ought  to  be 
80  restnuned,  and  that  the  Attorney- General  consented  to  wuve  all  penalties ;  and  the 
information  prayed,  that  an  account  might  be  taken,  by  and  under  the  direction  and 
dedpee  of  the  Court,  of  all  and  every  the  duty  due  to  his  Majesty  in  respect  of  the 
legacies  and  residue  given  in  and  by  the  said  will  of  the  said  testator,  Arthur  Phillip, 
deceased ;  and  that  the  amount  thereof  might  be  ascertained,  and  that  it  might  be 
declared  that  a  debt  in  respect  of  the  amount  of  such  duty,  when  so  ascertained, 
became  payable  to  his  Majesty  from  each  of  them,  James  Potter  and  John  Lane, 
deceased ;  and  that  James  Potter,  and  also  Harriet  Eleanor  Lane  and  Sarah  Rule,  out 
of  the  estate  of  John  Lane,  might  be  respectively  decreed  to  satisfy  the  same ;  and  that 
Harriet  Eleanor  Lane  eJtd  Sarah  Rule  might  either  admit  assets  of  John  Lane  sufficient 
for  the  purposes  aforesaid,  or  that  an  account  might  be  taken  of  his  real  and  personal 
estate ;  and  that  it  might  be  declared  that  the  leasehold  house  and  premises  of  the  said 
testator,  Arthur  Phillip,  at  Bath,  were  liable  for  the  payment  of  the  amount  of  the  debt 
so  due  to  his  Majesty,  and  that  the  same,  or  the  proceeds  arising  from  the  sale  thereof, 
or  so  much  thereof  as  should  be  necessary  for  that  purpose,  might  be  applied,  under  die 
decree  of  the  Court,  towards  the  discharge  of  the  said  debt ;  that  the  said  James  Potter 
might  be  restrained  by  injunction  from  receiving  the  purchase-money  or  proceeds 
arising  from  the  sale  of  the  leasehold  house  and  premises,  or  any  part  thereof,  and  that 
William  Bowie  might  be  restrained  from  paying  or  disposing  of  the  said  purchase- 
money  to  any  person  or  persons  other  than  his  Majesty's  commissioners  of  stamps 
and  taxes,  irntU  the  said  debt  due  to  his  Majesty  should  have  been  satisfied." 

A  decree  was  made  in  the  cause  in  May,  1838,  by  the  Court  of  Exchequer.    It  wias 
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amongst  other  things  referred  to  the  Master  of  that  Court  to  inquire  whether  a  good 
title  could  be  made  to  the  leasehold  house  and  premises  at  Bath  under  the  contract 
entered  into  with  Bowie,  and,  if  so,  when  a  good  title  was  first  shewn ;  and  if  a  good 
title  could  be  made,  then  that  the  contract  should  be  specifically  performed ;  and  various 
other  consequential  directions  were  also  given. 

The  purchase-money  had  been  paid  into  court  without  prejudice  to  the  question  of 
title.  No  opinion  on  the  title  had  been  reported  by  the  Master  of  the  Court  of  Exche* 
quer  when  the  equity  jurisdiction  of  that  Court  was  abolished,  and  the  cause  transferred 
under  the  statute  to  the  Court  of  Chancery ;  the  Master  in  Chancery  had  reported 
that  a  good  title  could  not  be  made.  The  midn  objection  to  the  title,  and  upon  which 
the  Master  founded  his  opinion  against  it,  was,  that  there  had  been  such  an  assent  by 
and  on  the  part  of  the  executors  to  the  bequest  of  the  leasehold  house  to  the 
residuary  legatees,  and  that  the  executors  could  not  afterwards  make  a  good  title  or 
an  effectual  transfer  to  the  purchaser.  The  testator  had  in  fact  no  real  estate.  During 
the  lifetime  of  the  testator's  widow,  the  four  residuary  legatees,  Susannah  Richardson,  with 
her  husband,  George  Richardson ;  Mary  Ann  Lancefield,  with  her  husband ;  Michael 
Dove ;  and  Rebecca  Potter,  with  her  husband,  James  Potter,  executed  a  deed,  dated  the 
17thFebruary,  181 7,  by  which,  after  reciting  the  testator's  will,  and  that  the  four  residuary 
legatees,  and  the  husbands  of  such  of  them  as  were  married  women,  had  agreed  "  that  all 
such  benefit  and  chance  of  survivorship  as  was  given  to  them  by  the  will  should  be  waived 
and  relinquished,  and  that  the  contingent  interests  of  the  four  residuary  legatees  should 
be  converted  into  vested  interests,  so  that  they  might  be  respectively  entided  ito  and 
take  the  same  subject  as  therein  mentioned  in  equal  shares  and  proportions  as  tenants 
in  common  absolutely,  whether  any  of  them  should  die  in  the  lifetime  of  Isabella  Phillip 
or  not ;  and  for  that  purpose  it  had  been  deemed  expedient  that  the  said  reversion  or 
remainder  should  be  conveyed  and  assigned  unto  Andrew  Timbrell,"  and  that  the  four 
contingent  legacies  of  500/.  each  ^ven  to  the  four  residuary  legatees  should  be  consi- 
dered as  vested  interests,  and  included  in  the  assignment  accordingly,  they  assigned  to 
TimbreU,  his  executors,  administrators,  and  assigns,  "  all  those  four  several  legacies  or 
sums  of  500/.  each,  and  also  all  and  singular  the  residuary  personal  estate  and  effects, 
of  what  nature  or  kind  soever  and  wheresoever,  late  of  the  testator,  Arthur  Phillip,  and 
which  were  given  and  bequeathed  by  him  to  or  in  trust  for  Susannah  Richardson,  Mary 
Ann  Lancefield,  Michael  Dove,  and  Rebecca  Ann  Potter,  in  reversion  or  remainder 
expectant  on  the  decease  of  testator's  wife,"  to  hold  the  same  "  upon  trust  for  the 
benefit  of  the  said  T.  Richardson,  M.  A.  Lancefield,  Michael  Dove,  and  R.  A.  Potter, 
their  executors,  administrators,  and  assigns,  and  to  be  divided  between  or  among  them 
in  equal  shares  and  proportions  as  tenants  in  common,  and  the  same  shares  to  be  imme- 
diate and  permanent  vested  interests  in  them  respectively  and  absolutely,  whether  any 
of  them  should  die  in  the  lifetime  of  the  said  Isabella  Phillip  or  not,  and  discharged  of 
all  contingency  and  benefit  of  survivorship,"  and  with  full  authority  for  TimbreU  to 
use  the  names  of  the  four  residuary  legatees,  or  the  name  of  either  of  them,  for  obtain- 
ing, after  the  death  of  Isabella  Phillip,  payment  and  possession  of  the  legacies  and 
estate. 

It  was  maintained  by  Bowie  that,  after  the  date  of  the  last-mentioned  indenture, 
Isabella  Phillip  had  a  fuU,  sole,  and  uncontrolled  possession  and  occupation  of  the  said 
leasehold  house  and  premises  (as  a  legatee  under  the  said  will),  that  she  so  had  such 
possession  from  the  testator's  death  down  to  the  time  of  her  death,  with  the  consent 
of  the  executors  for  eight  years,  and  that  that  constituted  a  complete  assent 
by  the  executors  to  the  legacy  both  as  regards  the  tenant  for  life  and  those  in 
remainder;  that  therefore  the  surviving  executor,  even  with  the  concurrence 
of  TimbreU,  could  not  make  a  good  title  to  the  leasehold  house.  In  April,  1823, 
Bowie  contracted  to  purchase  the  house,  and  was  shortly  afterwards  let  into 
possession  without  any  waiver  of  title  on  his  part.  Various  claims  by  legatees,  and 
for  costs,  were  aUeged  by  Bowie  to  be  depending,  which  his  purchase-money  would  be 
inadequate  to  discharge ;  and  it  was  contended  by  Bowie's  advisers,  that  the  language 
of  the  deed  of  the  17th  of  February,  1817,  amounting  to  an  assent  to  the  bequest  of 
the  leasehold  house  to  the  testator's  widow,  and  to  the  charge  of  the  legacies  thereon, 
was  sufficient,  under  the  circumstances,  to  pass  all  the  interest  of  James  Potter,  either 
«s  executor  or  otherwise,  in  whatever  property  then  constituted  the  residuary  estate  of 
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the  testator*  and  which  included  the  house  and  premises  asaigned  to  Timbrel],  upon  the 
trusts  of  that  deed,  and  that  James  Potter  thereby  ^vested  his  co-executors  of  all  further 
control  over  the  property,  and  rendered  the  persons  beneficially  interested  necessary 
parties  to  any  further  disposition  of  that  property,  so  that  the  joinder  or  concurrence 
of  the  representatives  of  the  four  residuary  legatees,  and  releases  of  all  the  legacies 
became  necessary  to  perfect  the  title.  The  foUowing  opinions  by  Mr.  Walters  and 
Mr.  Preston  were  given  against  and  in  ^nvour  of  the  title  of  the  executor. 

Mr,  WaUera*  Opinion. — Presuming  that  the  subject  of  the  present  contract  is  part 
of  the  premises  contained  in  the  lease  of  1774,  I  think  that  the  only  thing  requisite 
to  support  the  former  part  of  the  title  is  the  production  of  the  probate  or  an  official 
extract  of  Doctor  Richmond's  will. 

But  respecting  the  latter  part  of  the  title,  as  depending  upon  the  will  of  the  late 
Admiral  Phillip,  there  will  be,  I  fear,  more  difficulty ;  for  adl  the  executors,  especially 
Mr.  Potter,  by  the  deed  of  the  17th  of  February,  1817,  appeared  to  have  assented  to 
the  bequest  therein  contained  of  the  messuage  in  question.  I  conceive  that  they  could 
not  enter  into  the  existing  contract  without  the  concurrence  of  all  the  persons  whose 
legacies  were  chaiiged  on  his  property,  and  of  the  residuary  legatees^  or  without  having 
obtained  any  releases  of  their  respective  demands. 

It  will  therefore  be  necessary  to  shew  the  releases  for  such  of  the  pecuniary  legacies 
as  became  payable  and  have  been  discharged  and  released,  and  to  obtain  a  release  of 
the  legacy  to  Robert  Dove  the  younger,  and  of  such  other  (if  any)  of  the  pecuzuary 
legacies  as  have  not  been  discharged  and  released.  And  extracts  of  the  registers  of 
the  burials  of  Luke  Ashton  and  Elizabeth  Harris  should  be  produced  for  the  purpose  of 
shewing  that  their  legacies  became  lapsed.  And  there  should  be  a  certificate  also  of 
the  burial  of  Mrs.  Phillip. 

And  with  respect  to  Robert  Dove  junior's  legacy,  the  several  assignments  thereof^ 
and  the  letters  of  administration  of  the  effiects  of  Mr.  Wigley,  must  be  produced. 

It  may  be  doubtful  whether  the  legacy  of  600/.  stock  to  Mrs.  Phillip  was  chai^ged 
on  the  premises  in  question ;  but  I  think  that  some  evidence  should  be  given  of  its 
satisfaction. 

Then,  as  to  the  500/.  legacies  to  the  four  residuary  legatees,  and  their  shares  in  the 
xesidue  :  and  first,  as  to  Mrs.  Potter's  : — 

I  think  that  the  husband  should  take  out  letters  of  administration  to  her  effisctSf  if 
he  has  not  ahready  done  so.     (Co.  lit.  351,  a.) 

Secondly,  as  to  Susannah  Richardson's,  I  think  that  the  assignment  of  her  husband's 
estate  under  his  bankruptcy,  and  also  the  deed  of  11th  September,  1823,  should  be 
produced ;  and  that,  as  the  release  executed  by  himself  and  wife,  and  Joseph  Fletchar,. 
extended  only  to  1 7,000/.  part  of  the  aiisets,  they  will  be  necessary  parties  on  the  pre- 
sent occasion.  Indeed  it  may  be  doubtful  whether  the  sale^  as  to  this  share,  can  be 
carried  into  effisct  without  the  intervention  of  a  court  of  equity  ;  for,  as  Mrs.  Richard- 
son appears  to  have  assented  her  right  to  a  settlement  which  she  cannot  waive  (Barker 
V.  Lee,  6  Mad.  330),  it  becomes  a  question  how  far  the  Z,245L  paid  over  to  Mr.  Fletcher 
is  sufficient ;  all  the  circumstances  of  that  transaction  must  therefore  be  fiilly  explained. 

Thirdly,  as  to  Lancefield's  share :  The  several  deeds  of  the  15th  May,  1817 ;  24th 
August,  1818 ;  and  8th  March,  1824,  recited  in  the  secondly  abstracted  deed  of  18th 
June,  1824,  and  also  an  extract  of  the  register  of  the  burud  of  Thomas  Lancefield,. 
should  be  produced ;  and,  as  the  release  contained  in  the  last-mentioned  deed  related  only 
to  the  17,000/.  before  referred  to,  I  think  that  Mrs.  Lancefield  and  Messrs.  Carter,  Mr. 
Dove  and  A.  Randall,  and  also  Messrs.  Smith  and  Ronalds,  should  join  ia  the  proposed 
assignment  to  the  purchaser. 

And  lastly,  as  to  Michael  Dove's  share :  The  deed  of  the  16th  May,  1817,  should  be 
produced,  and  Messrs.  Smith  and  Ronalds  must  be  required  to  join  with  Mr.  Dove  in 
the  assignment  to  the  purchaser.  And  Mr.  Timbrell,  the  trustee  of  the  deed  of  17th 
February,  1817,  should  join  in  the  assignment  in  respect  of  the  interest  which  he  took 
under  that  deed.  It  will  be  proper  to  inquire  whether  a  commission  of  bankrupt  was 
ever  issued  against  either  Mr.  Dove  or  Mr.  Potter,  if  subject  to  the  bankrupt  laws. 

Btith,  August  26,  1833.  Mblxoth  Waltebs. 

Mr.  Preston's  Opinum.^ia  the  first  plaee»  there  was  a  charge  of  debts  as  well  as  of 
legacies.    And  Becondly,  and  this  is  more  important,  I  am  of  opinion  that  the  messuage 
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in  qnestion,  though  entanerated^  vma  given  as  part  of  the  residuaiy  estate ;  and  there- 
fore there  could  not,  in  point  of  law,  be  an  assent.  And  I  am  of  opinion  the  personal 
representatives,  as  snch,  of  Admiral  Phillip  may  make  a  valid  assignment  without  the 
concurrence  of  the  legatees,  or  the  assignees  of  any  of  the  legatees ;  and  that,  to  a  suit 
in  equity  for  specific  performance  of  the  contract,  the  legatees,  or  the  executors  of  the 
legatees,  could  not  be  made  parties,  plaintiffs  or  defendants.  At  the  same  time,  I 
am  aware  they  wotdd  be  proper  and  necessary  parties  to  a  bill  for  the  administratioii 
of  the  assets,  or  to  compel  a  sale  under  the  decree  of  the  Court. 

7,  Lincoln's  Inn,  Sept.  24,  1833.  Richabd  Pbbstok* 

Bumwfton,  Roupell,  and  Wood,  for  the  appellants. — ^The  objection  to  the  title  is,  that 
the  ei;ecutors  had  assented  to  the  legacy.  The  possession  of  the  messuage  in  question 
was  taken  by  the  widow  as  owner  and  not  as  executrix,  and  the  assent  to  her  so  holding 
it  as  owner  for  her  life  was  an  assent  to  the  gift  in  favour  of  those  in  remainder.  The 
assent  was  co-extensive  with  the  gift.  {Lampefs  Case,  10th  part  Coke,  51,  a;  (a) 
Foley  V.  Burnett,  4  Bro.  Par.  Cas.  34 ;  (b)  that  case  unintelligible  except  by  reference  to 
the  same  book  319.)  In  the  instance  of  heir- looms,  several  tenants  for  life  succeeded ; 
execution  was  had  against  the  heir-looms,  and  the  executors  interfered  on  the  ground 
that  the  property  had  not  passed.  Where  a  term  of  years  is  devised  to  one  for  life, 
with  remainder  to  another  person,  the  assent  of  the  executor  to  the  devise  for  life  is  a 
good  assent  to  the  devise  over.     (Jdams  v.  Pierce,  3  Peere  Williams,  11.)  (c) 

The  Lord  Chancellor. — How  is  it  that  tiie  house  is  mentioned  as  an  item  in  the 
general  devise  and  bequest  ?  He  gives  it  upon  trust  that  the  trustees  do  and  shall 
permit  his  wife  to  receive  the  rents  for  her  life. 

Swanston. — If  the  trustees  had  once  assented  to  the  legacy  they  could  not  afterwards 
diment.  Did  they  assent  or  did  they  not  assent  to  this  bequest  ?  The  widow  exer- 
cised a  control  over  that  which  was  a  specific  legacy.  In  the  Court  below,  that  it  was 
a  specific  legacy,  and  her  possession  of  it  as  such,  were  admitted  ;  but  it  was  contended 
that  those  in  remainder  took  as  residuary  legatees,  and  that  the  executors  might  have 
assented  to  the  specific  bequest  to  the  tenant  for  life,  and  not  to  the  residuary  bequest 
in  remainder. 

The  LORD  CHANCELLOR. — It  is  remarkable,  that  this  messuage  is  given 
specificaUy  to  the  trustees,  but  that  when  he  declares  the  trusts  there  is  no  specific 
mention  of  the  house.  If  there  is  no  specific  bequest  of  the  house,  the  mention  of  the 
house  by  name  in  the  general  bequest  to  the  trustees  makes  no  difference.  The  con- 
duct of  the  executors  cannot,  by  their  acts,  make  that  a  specific  bequest  which  was 
not  so  intended  by  the  testator. 

Swanston, — ^The  executors  should  have  sold  the  house.  The  acts  of  the  executors 
form  a  circumstance  in  consideration  of  the  state  of  the  property.  The  attention  of 
the  Master  of  the  Rolls  was  not  called  to  the  evidence,  that  all  the  debts  and  legacies 
had  been  paid,  and  the  residue  distributed  except  this  house.  The  Master  of  the 
Rolls  dissented  from  the  proposition  that  the  executors  had  no  duties  to  perform.  In 
the  year  1817,  during  the  lifetime  of  the  tenant  for  life,  and  whilst  the  legacies  were 
contingent,  a  deed  was  executed  to  guard  against  the  contingencies  to  which  the 
hequests  to  those  in  remainder  were  subject.    That  deed  dealt  with  the  bequest  of  this 

(a)  hampeVt  ease  (Hicbi.  10  Jac.  1,  51,  a).— The  execatikm  for  a  debt  of  the  tenant  for  life.    On  a 

thua  qoMtioa  that  was  moved  in  tikis  ease  ISfirhether  question  whether  these  cliattels  were  liable  to  be  so 

there  appears  any  assent  or  agieement  of  the  cze-  taken,  it  was  held  they  were.     But  this  was  so 

cntor  hi  this  ease  to  take  the  said  hoose,  &e.,  by  held  under  the  partievlar  words  of  tiie  testator's 

jforee  of  the  devise.    For  it  was  agreed  per  omnet  will.                              \ 

that  flnt  he  shaU  take  it  as  exeentor.    And  it  waa  (c)  Adttmt  ▼.  Pierce  (S  P.  W.  11).  Trinity  Term, 

TCflohrad,  that  when  WUHam  Taylor  and  EUzabetii  1724.     Before  Lord    Chancellor   Macdeslield.— 

Ids  wife,  per  scrifimm  nmm,  ad  sfteeUilemmskmiiam  Where  a  term  fat  years  is  devised  to  A.  for  llfe» 

et  rsQinn/toaem  frmiieV  Johtm  Meriee  getidarii  (who  vsmainder  to  B.,  and  the  ezccntor  assents  to  tlia 

wnm  ezeontor),  relaxaoenmty  &e.,  that  amomted  to  devise  to  A.,  tliis  is  a  good  assent  to  the  devise 

«n  assent,  lior.  two  reasons:  1st,  becanae  heseqiusted  erver.    If  money  be  devlwd  to  an  inftmt  danghter 

it  (the  release) ,  wUeh  implies  an  assent ;  Snd,  heao-  who  marries,  the  court  may  rcfase  hdpiog  the  has- 

oepted  it,  andthat  likewise  implies  an  aaseat.  band  to  the  money,  unless  he  makes  a  sidtable 

(6)  Foley  v.  Bumdl  (4  Bro.  P.  C.  819).    t7th  settlement.    Though,  if  the  portion  be  small,  and 

April,  17S6.— Chattels  devised  as  hehr-looms  to  a  the  husband  a  freeman  of  London,  the  custom  d 

certain  house  are  removed  by  the  tenant  for  Hfs  of  London  is  a  suitable  pnnMon. 
that  house  to  anothery  and  are  there  taken  in 
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house  as  specific.  The  residuary  legatees  waived  all  chance  of  surviyorship,  and  vested 
their  respective  interests  by  an  assignment  to  Timbrell  as  a  trustee  for  aU  of  them  a» 
tenants  in  common.  That  deed  was  inconsistent  with  non-assent.  It  was  such  a 
dealing  with  the  property  by  Mr.  Potter»  an  executor,  as  amounted  to  an  assent  as  to 
the  effects  comprised  therein.  It  was  evidence  of  the  intention  of  the  parties.  The 
subject  of  the  bequest  was  specifically  named ;  it  was  singled  out  by  the  testator.  The 
mode  of  the  executors'  dealing  with  it  would  be  inconsistent  with  it  as  a  part  of  the. 
residue,  but  quite  consistent  with  its  being  a  specific  bequest.  (Doe  v.  Sturges,  7 
Taunt.  217.)  (a) 

RoupelL — It  appears  that  all  the  legacies  were  paid ;  therefore  this  property  was  not 
required.  All  should  have  been  converted.  Where  rents  are  given,  that  alters  the 
title,  and  prevents  conversion.     (Howe  v.  Lord  Dartmouth,  7  Vesey,  137.)  (b) 

Tlie  LORD  CHANCELLOR. — Suppose  a  house  specifically  given  to  the  widow  for 
life,  and  afterwards  the  residue  to  A.  B.  in  terms,  and  the  executor  assents :  will 
that  assent  bind  the  remainder,  and  carry  with  it  a  right  to  the  legacy  ? 

RovpeU, — That  would  vest  the  interest  in  the  residuary  legatee.  This  is  a  suit  by 
the  Crown,  and  asserts  an  offence  in  not  paying  legacy  duties,  and  claims  also  a  lien 
on  these  assets.  The  Bank  has  often  refused  to  transfer  to  the  residuary  legatee  if  the 
executor  has  assented. 

The  LORD  CHANCELLOR.— Assent  will  identify  the  residue. 

Wood, — ^There  was  a  specific  bequest  to  the  executors.  If  purchaser  has  notice  that 
all  the  debts  are  paid,  he  cannot  take  an  assignment  of  the  leasehold  estate  from  the 
executor.  Here  he  has  notice  that  the  residuary  estate  has  been  divided,  and  all  the 
debts  and  legacies  paid  out  of  the  assets.  (Doe  v.  Tatchell,  3  Bam.  &  Adol.  655  ;  (c) 
Bank  of  England  v.  Moffatt,  3  Bro.  C.  C.  260 ;  (d)  3  Sugden's  Vendors,  &c.  176,  10th 
edit. ;  Euwr  v.  Corbet,  2  Peere  Williams,  147 ;  (e)  Langley  v.  Lord  Oxford,  App. 
2  Ambler,  Blunt's  edit.  795.)  (/)  The  Master  of  the  Rolls  thought  she  took  it  as  & 
trust.     The  residuary  legatees  might  have  stopped  the  sale. 

Bethell  and  Lloyd,  for  the  personal  representatives  of  deceased  residuary  legatees.—* 
The  legacies  given  by  the  will  could  only  have  been  raised  by  the  conversion  of  the 

(a)  Doe  ▼.  Sturges  (7  Tannton,  217).    Not.  26,  T.  accordingly  continnes  on  tbe  premiies,  carrying 

1816.    Court  of  Common  Pleas. — S.  H.  deyised  a  on  the  business,  paying  no  rent,  but  maintaining 

term  to  his  nephew  S.  H.  for  life,  with  remainder  the  testator's  son,  who  was  weak  in  intellect  and 

over,  with  a  leasing  power  for  twenty-one  years,  unable  to  provide  for  himself.  S.  lived  twenty  years- 

and  made  S.  H.  and  two  others  executors.    S.  H.  afterwards,  and  did  not  interfere  further  with  the 

entered,  and  was  possessed,  and  alone  demised  the  property.    Held,  that  this  was  sufficient  evidence 

premises  for  forty-two  years,   reserving   rent  to  of  a  disposal  of  the  property  by  S.  according  to  the 

bimself,  his  executors,  &c.    Held,  that  neither  his  trusts  in  the  wiU,  and  that  he  had  assented  to  take 

entry  on  the  land,  nor  his  sole  lease  reserving  rent  under  the  will  as  legatee  in  trust,  and  not  is 

to  himself  and  his  executors,  which  was  alike  In-  executor. 

consistent  with  his  interest  as  tenant  for  life  and  {d)  Bank  qfSngkmdv.  Moffat  (3  Bro.  C.  C.  260). 

his  duty  as  executor,  should  be  deemed  an  assent  to  —Though  a  residue  is  specifically  given,  the  bank  has 

the  legacy ;  and  that  the  lease  should  therefore  take  no  right  to  restrain  the  executor  from  transforiog 

.ffect  for  the  whole  forty-two  years,  out  of  the  the  f^nds. 

'essor's  interest  as  executor.  (e)  Ewer  t.  Corbet  (2  P.  Wms.  147).  Trin.  Term, 

{b)  Howe  V.  Earl  qf  Dartmouth  (7  Vesey,  137).  1723.— One  possessed  of  a  term  devises  it  to  A., 

May  1802.     Before  Lord  Chancellor  Eldon. — Be-  and  makes  B.  his  executor,  and  leaves  some  debts, 

quest  of  personal  estate  not  held  specific  merely  If  the  executor  sells  the  term,  the  purchaser  sball 

from  being  combined  with  a  devise  of  land.  hold  it  against  the  devisee.    Seevs,  if  sold  at  and 

(e)  Doe  V.  Tatchell  (3  B.  &  Ad.  655).  May  under  value,  or  if  the  purchaser  knew  there  were 
29,  1832,  In  the  King's  Bench.— Testator  be-  no  debts,  or  that  the  debts  were  or  could  be  paid 
queathed  a  term  in  premises  to  S.,  his  executors,  without  breaking  in  upon  this  specific  legacy. 
&c.,  in  trust  to  sell  and  dispose  of  the  same,  as  (/)  Langley  y.  Earl  of  Oatford.  Feb.  1739.  Be- 
might  seem  most  advantageous,  and  apply  the  pro-  fore  Lord  Chancellor  King. — A  specific  legatee 
ceeds  to  the  maintenance  of  testator's  son  during  of  part  of  a  sum  due  to  testator  on  mortgage, 
his  life.  He  bequeathed  the  remainder  after  the  bound  by  an  account  settled  between  the  mortgiEigor 
son's  decease  to  sudi  uses  as  the  son  should  by  and  the  executor  of  the  mortgagee.  Bequest  over 
will  appoint,  and  be  appointed  S.  his  executor,  on  a  general  failure  of  issue  is  void. 
When  the  testator  died  his  journeyman  was  mana-  Where  a  term  is  devised  away  by  will,  a  pur- 
ging the  business  on  the  premises,  as  he  had  done  ehaser  of  and  ftom  the  executor  is  not  bound  to  see 
for  some  years,  and  the  testator's  son  also  resided  wliether  it  was  necessary  to  seU  the  term  for  pay- 
there.  At  the  funeral  S.  said,  in  presence  of  the  ment  of  the  debts.  But,  if  the  purchaser  has  notice 
journeyman  and  other  persons,  '*  The  house  is  that  there  are  no  debts,  it  would  be  considered  a 
young  B.'s"  (meaning  the  son's).  **  T.  (the  jour-  drcihnstanoe  of  fraud,  and  the  court  will  go  as  far 
aeyman)  must  stay  in  the  house  and  so  on  with  the  as  it  can  to  affect  the  purchaser  in  favour  of  the 
bminetSi  but  young  B.  must  have  a  hiding-place."  legatee. 


ATTORNEY.GENEBAL  v.  POTTER  ^19 

general  residue.  The  expression  used  by  the  testator  was,  "  and  share  of  my  said  resi- 
duary estate." 

The  LORD  CHANCELLOR.— According  to  the  facts,  there  were  funds ;  and  the^ 
debts,  and  all  the  legacies  payable  in  her  lifetime,  were  paid.  Where  there  is  a  be- 
quest of  chattel  real  to  A.  for  life,  remainder  to  B.,  the  assent  of  the  executor  of  the. 
bequest  to  A.  is  an  assent  to  that  to  B. 

BethelL — Here  it  may  be  specific  to  the  tenant  for  life,  and  then  fall  into  the 
residue.  The  enumeration  of  a  specific  estate  is  not  sufficient  evidence  that  the 
legatee  is  to  enjoy  it  in  specie.  {Pickering  v.  Pickering,  4  Mylne  &  Craig,  289 ;  (a) 
Mills  V.  Milh,  7  Sim.  501.)  {b)  The  purchaser  is  in  possession  and  has  paid  his  pur- 
chase-money and  interest. 

Wood,  in  reply. 

Judgment. — November  19,  1844. 

The  LORD  CHANCELLOR.— The  testator,  by  his  will,  after  bequeathing 
several  legacies  and  annuities,  bequeathed  a  leasehold  house,  in  the  city  of 
Bath,  together  with  all  his  real  and  personal  estate  not  otherwise  disposed  of  by  hi» 
will,  to  trustees,  upon  trust,  to  permit  his  wife  to  take  the  rents  and  profits  for 
her  life.  The  trustees  were  also  appointed  his  executors.  His  wife  was  both  a 
trustee  and  executrix.  After  the  death  of  his  wife,  the  testator  directed  a  sum 
of  2,000/.  to  be  invested  by  his  trustees,  for  the  use  of  John  Lane  for  his  life, 
and  for  the  use  of  Lane's  wife,  if  she  survived  him,  forr  her  life,  and  after  the 
death  of  her  survivor  the  whole  interest  was  given  to  the  daughter  of  Lane.  After 
giving  several  pecuniary  legacies,  payable  after  the  death  of  his  wife,  the  testator 
gave,  devised,  and  bequeathed  all  his  said  real  and  personal  estates  unto  and  to  the  use  of 
certain  persons  therein  named,  or  such  of  them  as  should  be  living  at  the  decease  of  his 
said  wife,  in  equal  shares.  The  testator  had  before  given  to  his  trustees  a  leasehold 
house  at  Bath,  part  of  his  personal  estate,  in  trust,  for  his  wife  for  her  life,  to  be 
enjoyed  in  specie.  It  is  to  be  observed,  that  the  leasehold  house  at  Bath  was  men* 
tioned  as  forming  part  of  the  personal  estate.  The  terms  of  the  trust  were,  that  the 
wife  should  receive  the  rent,  interest,  issues,  and  profits.  The  enjoyment  was,  there- 
fore, to  be  in  specie.  On  the  death  of  the  widow  of  the  testator  tiie  trust  for  her  was 
at  an  end.  Whether  the  persons  named  for  carrying  out  the  trusts  were  executors  or 
trustees,  their  duties  remained  the  same.  They  were  to  pay  to  the  widow  for  her  life ; 
they  were  to  pay  the  legacy  of  2,000/.  and  the  other  legacies  and  the  annuities ;  and, 

(a)  Pickering  ▼.  Pickering  (4  M.  &  C.  289).  July  for  the  children  of  his  daughter ;  and,  in  defkalt  of 

1839.  Before  Lord  Chancellor  Cottenham. — ^Where  such  children,  in  trust  to  pay  the  rents  of  his  said 

leasehold  or  other  perishable  property  is  included  in  freehold  and  leasehold  estates,  and  the  diridends, 

a  gift  of  aD  the  testator's  estate  and  effects  to  one  interest,  and  proceeds  of  his  said  stock  in  the  funds, 

person  for  life,  -with  remainder  over  after  his  de-  and  other  his  said  personal  estate,  to  his  nephew, 

the   property  is  not  to  be  eonyerted  into  for  their  lives ,  and,  after  their  deaths,  in  trust,  tO' 


money  at  the  testator's  death,  if  the  wiU  contains  stand  possessed  of  his  said  freehold  and  leasehold 

indentions  of  an  intention  that  the  tenant  for  life  estates,  money  in  the  funds,  and  other  his  said  per- 

ahould  enjoy  the  property  in  its  ezistbg  state.  sonal  estate,  for  their  children ;  and,  in  default  of 

Whether  a  devisee  in  remmnder  of  leaseholds,  such  cMldren,  he  gave  his  said  freehold  and  leasehold 

who  is  himself  the  executor  of  the  testator,  could,  estates,  stocks  in  the  public  funds,  and  all  other  his. 

after  having  acquiesced  for  nearly  thirty  years  in  the  said  real  and  personal  estates,  to  the  corporation  of 

tenant's  for  life  receiving  the  rents,  insist  that,  S.,  in  trust,  as  soon  as  conveniently  might  be  after 

according  to  the  terms  of  the  will,  the  property  they  should  come  into  possession  thereof,  to  sell  his 

ought  to  have  been  converted  immediately  after  the  said  freehold  and  leasehold  estates,  and  also  to  sell, 

testator's  death,  qtuere,  call  in,  and  convert  into  money,  his  said  stocks  in 

(6)  MiOa  V.  MilU  (7  Simons,  501).    July  1835.  the  public  funds,  and  all  other  his  said  personal 

Before  yice-Chancellor  Shadwell. — ^Testator  gave  estate,  and  to  lend  the  same  to  certain  persons  upon 

all  his  freehold  and  leasehold  messuages,  lands,  and  the  terms  therein  mentioned.    The  testator,  at  the 

hereditaments,  ready  money,  securities  for  money,  date  of  his  virill,  and  at  his  death,  was  possessed  of 

stock  in  the  public  funds,  goods,  chattels,   and  leasehold  estates,  turnpike  securities,  bank  stocks, 

effects,  and  all  other  his  real  and  personal  estate  and  and  other  personal  estate.    Held,  that  the  bequest 

effects,  to  trustees,  in  trust  to  pay  the  rents  of  his  to  the  trustees  was  a  general  residuary  bequest, 

freehold  and  leasehold  estates,  and  the  dividends,  and  that  the  leaseholds  and  bank  stocks  ought  to 

interest,  and  proceeds  of  his  money  in  the  funds,  be  sold,  and  the  proceeds  invested  in  Three  per 

and  other  his  said  personal  estate,  to  his  daughter  Cents. ;  and  an  inquiry  was  directed  whether  the 

for  life,  and,  after  her  death,  to  stand  possessed  of  turnpike  securities  were  real  and  permanent  se- 

hia  said  freehold  and  leasehold  estates,  money  in  the  curiUes. 
loadi,  and  all  other  his  said  real  and  personal  estate, 
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trt  the  death  of  liie  annuitants,  the  whole  formed  a  general  fund,  out  of  which  the 
pecuniary  legacies  were  to  be  paid,  and  afterwards  divided  between  and  amongst  such  of 
the  residuary  legatees  as  should  be  living  at  the  death  of  his  wife*  No  part  of  it  is 
distinguished  from  the  rest ;  all  is  given  as  residue,  and  formed  general  assets  in  the 
hands  of  the  executors,  to  be  divided  among  the  legatees.  After  the  death  of  the 
wife  the  leasehold  property  became  a  portion  of  the  general  assets,  and  the  executors 
can  therefore  make  a  good  title  to  that  property.  The  case  is  widely  different  from 
that  of  a  gift  of  a  term  for  life  with  remainder  to  another ;  but  it  is  not  necessary  to 
decide  the  question  as  to  the  effect  of  the  assent  of  the  executors.  The  exceptions  to 
the  Master's  report  against  the  tide  must  be  allowed,  and  the  order  of  the  Master  of 
the  Rolls  affirmed. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday f  July  1,  1845. 
Battershsll  v.  The  Bishop  of  Winchestxb.  (a) 

Renewal  qfleaeefor  Ihee-^ObUffoHon  to  renew — Quettion  of  law. 

The  Biehop  of  W.  being  Lord  of  the  Manor  ofA.f  in  1695,  granted,  under  an  Act  far  that  purpoee, 
a  leate  for  three  lives,  at  a  certain  rent.  Since  then  a  renewal  had  taken  place  three  dijfirenf 
times,  the  last  in  1807.  ^  1830  one  Ufe  only  remained  to  continue  this  last  lease,  AppUcatiest 
was  then  made  to  the  present  bishop  to  renew  ;  and  ttpon  a  question  as  to  whether  the  Act  «av 
obligatory  to  renew  vpon  every  bishop  in  perpetuum — Held,  that  such  a  question  was  a  purely  legal 
one,  and  cognizable  only  m  a  court  if  law  * 

THIS  was  a  suit  which  had  for  its  object  the  fixing  an  obligation  on  the  Bishop  of 
Winchester  to  renew  a  lease  for  lives  of  certain  portions  of  land  situate  at 
Alverstoke,  near  Grosport,  whereon  the  Gosport  Water  Works  had  been  erected.  It 
appears  that  by  a  private  Act  of  Parliament  passed  in  the  year  1695,  a  provision  was 
made  whereby  the  Bishop  of  Winchester,  who  was  also  Lord  of  the  Manor  of  Alver- 
stoke, granted  the  first  lease  to  a  person  by  the  name  of  Lewis,  for  three  livea»  at  tiie 
rent  of  20s.  per  annnm.  There  had  been  three  renewals  of  this  lease  since  it  was  first 
granted;  namely,  one  in  1756,  another  in  1793,  and  the  third  in  1807.  It  was  dia* 
<x)vered  in  the  year  1830  that  two  of  the  lives  for  which  the  last-mentioned  lease  had 
been  granted  had  dropped,  and  an  application  was  made  to  the  present  bishop  to  renew; 
and  the  question  now  raised  was,  whether  the  obligation  created  by  the  Act  of  Parlia* 
ment  in  1695  was  binding  upon,  and  transferrable  to,  every  successor  in  the  see  of 
Winchester. 

Bethell  and  Shebbeare,  for  the  plaintiff. 

Stuart  and  Stinton,  for  the  ddendants,  were  not  heard,  for. 

His  Honour  the  Vicb-Chaitcbllob  considered  that  the  question,  as  to  whether  there 
was  a  legal  obligation  on  the  present  Bishop  of  Winchester  to  grant  a  renewal  of  the 
lease,  was  purely  a  case  for  a  court  of  law,  and  that,  if  all  the  parties  agreed  to  be 
bound  by  his  judgment,  he  could  only  pronounce  an  opinion. 

It  was  then  agreed  to  by  both  sides  that  a  case  should  be  directed  for  the  opimon  of 
he  judges  of  the  Court  of  Common  Fleas. 

(a)  Reported  by  O.  Goldsekith,  Eiq.»  B«ni9ter*at*bnr. 


4ei 


THE  LORD  CHANCELLOR'S  COURT. 

December  4  <md  5,  1844,  and  Fehr^zrxy  11,  1845. 

Maeqvis  of  Hertford  v.  Lord  Lowther.  (a) 

Cumulaiwe  ond  auUHtuthnal  hegutai-^Speeifie  gift—Contirueiion. 
Where  a  tatator  hm  gwm  dutmteily  hy  two  d^ereni  eodieih  certain  Jbreign  bonds,  which  are  idenii- 

fied  and  rrferred  to  as  being  the  same  subset-matter,  the  bequest  is  specific,  and  will  be  adeemed 

by  the  testator  having  disposed  of  the  bonds  in  his  lifetime. 
The  general  rule  qf  construction,  that  the  gift  of  two  diferent  sums  will  be  deemed  eumulathe 

legacies,  may  be  controlled  by  plain  intention  to  ihe  contrary.    The  indication  ^  that  intention, 

however,  must  be  clear. 

fiiHIS  matter  came  before  tbe  Court  upon  exceptions  taken  by  both  parties  to  the 
X  Master's  report*  and  the  questiosis  arose  upon  the  construction  of  two  codicils  to 
4he  will  of  the  late  Marquis  of  Hertford.  The  first  codicil  was  dated  the  1 7th  of  Sep- 
tember, 1835,  and  the  part  of  it  material  to  this  case  was  in  the  following  words :— - 
*'To  Matilda,  Countess  Berchtoldt,  besides  Austrian  Metalliques  for  one  hundred  and 
JcHnr  thousand  florins,  I  give  five  thousand  pounds."  This  codicil  was  executed  at 
Boulogne.  The  second  codicil  was  dated  the  27th  of  January,  1837,  a^d  was  as  fol- 
lows : — "This  is  a  codicil  to  the  will  of  me,  Francis  Charles,  Marquis  of  Hertford. 
"Whereas,  I  have  by  indorsement  on  two  little  parcels  containing  one  hundred  and  four 
Austrian  bonds  of  one  thousand  florins  each,  given  liiem  to  Matilda,  Countess 
Berchtoldt,  I  confirm  the  said  disposition,  and  add  to  it  twenty  thousand  pounds 
English  currency." 

The  Master  had  reported  that  the  gift  of  Austrian  bonds  contained  in  the  second 
icodicil  was  in  substance  the  same  as  that  contained  in  the  first,  to  which  report  the 
defendant,  the  Countess  Berchtoldt,  excepted.  The  Master  also  found  that  the  stun 
of  20,000/.  mentioned  in  the  second  codicil,  was  a  substitution  for  the  5,000/.  in  liie 
Jffst  codicil ;  and  to  that  finding  the  defendant  Berchtoldt  also  excepted.  The  first 
4exceptian  was  overruled,  but  the  second  was  allowed.  (&)     From  the  decision  of  the 

(a)  Reported  by  R.  O.  Wslvord,  Esq.,  Barris*  trian  bondB,  which  he  has  actually  gfTcn  by  another 

ier-at-Iaw.  mode  of  gift.    Now,  yoa  may  talce  these  words  as 

(6)  The  following  is  an  extract  from  the  jndg-  they  stand,  and  tiiey  are  perfiectiy  consistent  with 
meat  of  the  Master  of  the  RoUs,  Lord  Langdale,  on  the  notion  that  the  testator  had  contemporaneoosly 
the  exceptions,  lOth  June,  1843 : —  or  anterioriy,  by  his  indorsement,  given  those  sums. 

The  information  which  I  have  respecting  the  sub-  and  then  he  had  expressed  his  intention,  besides 

Jeet-matter  of  the  exceptions  filed  by  the  defendants  these  l(M,000florin8,  to  give  the  6,0002. ;  that,  I  say,  ia 

is  certainly  not  so  perfect  as  conld;be  desired.    It  is  consistentwith  that  particular  notion.   The  Master, 

perliectly  clear  bv  tite  codicil  No.  07,  the  last  of  the  npon  his  examination  of  this  matter,  has  thongbt  it 

two  discussed,  that  the  testator  at  least  supposed  a  necessary  inference  that  they  were  the  same,  and 

that  he  had  at  tliat  time  in  his  possession  104  Aus-  I  think  that  is  the  question  to  be  determined  on  this 

trian  bonds  or  Austrian  Metalliques,  which  he  had  occasion.    In  the  present  state  of  the  evidence,  the 

by  indorsement  given  to  this  ladv,  the  Countess  de  inference  ccymes  in  this  sort  of  way ;  it  is  in  itself  in 

Berchtoldt,  not  given  by  the  will,  but  he  had  given  the  highest  degree  improbable,  as  will  be  admitted 

them  by  another  mode  of  gift,  which  ha  thought  it  I  think  by  eveirbody,  that  this  testator  should  have 

right  to  confirm  by  the  wm.  given  two  distinet  sums  of  the  same  amount  of 

By  the  former  codicil,  No.  24,  he  certainly  has  not  104,000  Austrian  Metalliques  or  Austrian  bonds, 

expressed  himself  as  if  he  was  making  a  direct  gift ;  giving  those  two  distinct  sums  to  the  same  person, 

what  he  says  is,  ''to  Matilda  Countess  de  Berefa-  When  you  come  to  look  at  the  words,  he  has  not 

toLdt,    besides  Austrian  Metalliques    for  104,000  made  a  distinct  gift  by  the  first ;  when  you  come  to 

florins,  I  give  5,0001.,''  and  this  is  construed  by  the  look  at  the  words  in  the  second  codicil,  he  refers  to 

defendants  as  if  it  were  '*  to  Matilda,  Countess  de  another  mode  of  gift  which  is  consistent,  and  that 

Berchtoldt,  I  give  Austrian  Metalliques  for  104,000  other  mode  of  gift  does  not  take  effect,  because  at 

florins,  and  also  5,0001."    Now,  certainly  I  am  not  the  time  of  Ids  death  the  testator  has  no  such  pro- 

qoke  prepared  to  say  tliat  if  these  words  stood  en-  perty  indorsed  in  this  particular  manner, 
tirely  by  themselves,  unconnected  with  any  thing        Now,  my  own  particular  opinion  is,  and  it  must 

else  that  this  testator  had  done,  that  the  Court  be  owned  that  the  probability  is,  that  these  are  the 

night  not  have  inferred  that  he  did  intend  to  make  same.    Whether  any  thing  more  may  be  got  by  fur- 

these  gifts,  but  that  the  gift  would  have  been  made  ther  inquiry  I  really  do  not  know,  but  certainly  I 

oat  by  implication,  not  by  the  direct  words  of  the  tes-  should  wish,  if  any  information  is  to  be  had,  that  it 

tator,  if  it  could  have  been  made  out  at  all,  for  here  may  be  obtained,  and  I  should  have  derired  to  know 

ha  does  not  make  it  by  direct  terms,  but  shewi  something  more  than  the  Master  has  had  laid  be- 

«fterwards  that  he  has,  or  supposes  hehasy  104  Ans-  fore  him ;  all  he  has  had  laid  before  him  is  that  the 

TOL.  I.  R 
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Master  of  the  RoUb  the  defendant  appealed ;  and  the  phiintiff  appealed  against  the  allow* 
ance  of  the  latter  exception. 

Burge  and  Tripp,  for  the  defendant  Berchtoldt,  on  the  first  exception  contended 
that  the  gifts  in  the  first  and  second  codicils  were  distinct  and  specific  gifts :  that 
there  was  no  substitution.     (Grodolphin,  438»  4th  edit.)  (a) 

The  LORD  CHANCELLOR.— The  first  codicil  is  quite  consistent  with  his  having 
made  up  two  little  parcels  containing  Austrian  Metalliques  for  104,000  florins,  and  then 
afterwards  making  his  will  in  this  way :  *'  Besides  Austrian  Metalliques,  &c.,  I  give  5,000/." 
That  is  quite  consistent.  It  is  material  to  know  whether  Austrian  Metalliques  are  the 
same  things  as  Austrian  bonds.  I  apprehend  the  metalliques  are  the  stock,  and  the  bond 
the  evidence  upon  which  the  holder  may  receive  his  interest,  and  ultimately  his  prin- 
cipal, at  Vienna. 

Burge. — It  was  intended  by  the  codicil  to  ^ve  104,000  Austrian  Metalliques  as  a 
specific  gift.  It  is  not  shewn  that  the  securities  mentioned  in  the  two  codicils  are  the  same. 
[The  LORD  CHANCELLOR.— If  the  parcel  had  contained  Spanish  dollars,  what 
would  that  be  .^]     I  think  there  is  nothing  in  the  fact  that  the  stock  varies  in  value. 

The  LORD  CHANCELLOR.— I  feel  a  little  in  the  dark  as  to  what  Mr.  Burgc 
has  said  of  the  difference  between  Austrian  bonds  and  Austrian  Metalliques.  There 
is  nothing  before  me  on  which  I  can  rely  in  point  of  statement  as  to  the  nature  of  the 


testator,  at  the  time  of  hit  death,  had  some  Austrian 
bonds  Iqqpe,  which  were  not  sealed  np — a  parcel 
not  directtd,  not  indorsed ;  and  therefore  there  was 
no  snch  thing  as  that  which  is  described  in  this 
codicil,  No.  27.  If  it  were  Ukely  that  any  farther 
information  conld  be  obtained,  I  should  be  glad  to 
have  it ;  if  it  is  not,  I  should  feel  it  necessary  to  decide 
on  this  from  inference.  I  am  much  disposed  to  say 
with  the  Master,  I  believe  it  meant  the  same  thing ; 
whether  I  can  judicially  conclude,  that  is  a  very 
different  thing— I  do  not  know  whether  I  can  get 
any  further  imormation. 

Turner. — We  have  no  further  Information,  my 
lord. 

KtHdersleif.'^Tht  only  quarter,  as  I  understand, 
from  which  any  information  could  be  obtained 
would  be  the  house  of  Messrs.  Rothschild,  at 
Frankfort,  who  were  the  bankers  or  agents  through 
whom  the  marquis  probably  bought  them,  and  I 
understand  from  my  client,  not  only  the  marquis, 
the  present  plaintiff,  but  also  the  executors,  have 
made  repeated  applications  by  letter  to  Messrs. 
Rothschild,  of  which  no  notice  whatever  has  been 
taken,  for  what  reason  I  cannot  state ;  but  he  has 
not  furnished  any  information  on  the  subject ;  of 
course  they  could  not  compel  any,  from  their  not 
being  within  the  jurisdiction  of  the  Court. 

Turner.— The  important  consideration  is  the  in- 
dorsement. 

The  Master  of  the  Rolls.— I  will  consider 
what  I  will  do  on  that — I  have  stated  what  I  con- 
sider to  be  my  view  of  the  question ;  if  there  is  any 
information  to  be  had,  it  must  be  got. 

With  respect  to  the  other,  it  relates  to  a  sum  of 
j>,000/.,  for  which  the  Master  has  concluded  that  the 
-sum  of  20,000/.,  mentioned  in  the  codicil  No.  27» 
ought  to  be  construed  as  a  substitution.  The 
species  of  reasoning  by  which  that  Is  supported  I 
am  not  able  to  follow.  I  caonote  unite  the  two 
things  so  closely  together  that  in  one  instance  I 
am  to  consider  that  a  gift,  an  annexed  and  united 
gift,  is  to  be  a  substitution  for  a  second  annexed 
and  united  gifl ;  that  one  of  these  things  is  to  be  a 
substitution  for  the  other,  because  of  any  union  that 
-subsists  between  them :  the  union  was  a  union  I 
consider  in  point  of  time.  **  Besides  the  104,000 
florins  which  I  now  give,  or  which  I  have  given,  or 
which  I  now  recognize  as  having  been  given,  I  give 
5,000/.*'  Then,  in  the  second  he  says,  "  I  have  by 
indorsement  given  104,000  florins;  I  confirm  that 
disposition  wuch  I  havt  made  by  the  indorsement, 


and  add  to  it  20,000/.  English  currency ; "  thst  par* 
ticular  gift  which  is  there  pointed  out  as  having  Men 
made  by  indorsement  is  confirmed,  and  in  additios 
to  that  disposition  he  gives  20,000/. 

Now,  it  is  argued,  and  indeed  the  Master  has  fond, 
that  that  20,000/.,  added  to  that  particular  dispM- 
tion,  must  be  in  substitution  of  the  5,000/.  wbick 
was  added  to  the  former  disposition— either  made 
or  alluded  to  by  the  other  codicil.  I  confess  I  cia- 
not  see  that  it  is  so ;  it  may  possibly  be  so,  hot  he 
has  not  said  so,  and  the  absence  of  any  mentxoB  of 
it  in  this  codicil  which  has  been  referred  to  does 
not  seem  to  me  to  be  a  reason  on  which  I  can  rdy. 
I  am,  therefore,  now  of  opinion  that  that  20,000/. 
is  in  addition  to,  and  not  a  substitution  for,  tke 
6,000/.  given  by  the  former  codidl.  Tlie  other 
point  I  must  consider  for  a  day  or  two.  I  own  tint 
my  strong  inclination  is,  that  I  ought  to  consider 
the  other  two  legacies  to  be  the  same  legades.  I 
wiU  consider  it  fuid  give  my  opinion  ia  a  fcv 
days. 

(a)  Godolphin,  Orphans*  Legacy,  p.  422,  Srded.- 
Snppose  the  testator  saith,  "  I  give  50/.  to  A.B., 
and  more  than  that  100/.  to  CD."  In  this  caseC.D. 
shall  have  an  entire  100/.,  but  no  more.  PossiUy 
the  transposition  of  the  words  may  alter  the  case, 
and  make  the  legacy  worth  150/.  to  C.  D.  As  if 
he  should  say,  "  I  itive  to  A.  B.  501.,  and  lOOl. 
more  than  that  to  C.  D."  But  suppose  tlist  hs 
should  say,  *'  I  give  100/.  to  C.  D.  more  than  I 
have  given  to  A.  B.,**  when  indeed  he  had  given 
nothing  at  all  to  A.  B.  ;  in  that  case  the  IcgacT  ^ 
100/.  is  good  to  C.  D.  notwithstanding  that  fidse 
implication  to  A.  B. 

P.  427.— A  testator  saith  in  his  wiU,  that  his 
executor  shall  give  his  lands  situate  in  S.  to  A.Bjr 
and  C.  D.  more  than  this  10/.  The  questioD  is,  of 
what  import  the  words  "  more  than  this  '*  are  in  the 
legacy  of  10/.  to  C.  D.  ?  It  is  held,  that,  by  rcasos 
of  the  words,  C.  D.  shall  have  the  whole  10/.  asd 
one  moiety  of  the  said  lands  devised  in  Dsnaet 
aforesaid. 

P.  466.— If  a  certain  quantity  be  twice  be* 
queathed,  it  is  twice  due,  unless  the  last  will  of  the 
testator  were  expressed  with  an  intent  of  adeop* 
tion  of  the  first.  Understand  this,  when  it  »  vk 
two  distinct  writings,  as  in  a  testament  and  a  codidl : 
for  the  twice  bequeathing  to  the  same  person  the 
same  quantity  in  the  same  writing  doth  not  dnpU- 
eate  the  legacy ;  otherwise  if  it  be  In  two  such  dis- 
tinct writings  as  aforesaid. 
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property.  If  there  is  no  identity  between  the  two,  there  is  an  end  of  the  question.  It 
would  be  better  that  the  parties  should  agree  on  some  statement  as  to  the  nature  of  the 
property.  If  there  is  sometiiing  generally  known  as  metalliques*  the  first  codicil 
would  pass  that ;  and  if  the  bonds  in  the  second  codicil  are  something  different,  then 
the  legacies  are  cumulative.  It  is  unsatisfactory  to  come  to  any  decision  upon  this 
matter  in  the  absence  of  accurate  information  as  to  the  nature  of  these  stocks.  Let 
it  stand  oyer  to  make  inquiries. 

February  U,l8i5. 

Tr^,  for  Berchtoldt's  exceptions. — If  the  gift  in  the  first  codicil,  that  of  1835,  had 
stood  alone,  it  would  have  been  a  general  gift,  and  might  have  been  satisfied  by  the  pur- 
chase of  so  much  Austrian  Metalliques.  That  gift  is  a  demonstrative,  and  not  a  spe« 
cific  legacy.  There  were  no  safe  grounds  to  satisfy  the  Court  that  the  second  codicil  was 
a  substitution  for  the  first  codicil.  Sir  C.  Wetheiell  had  said  in  the  court  below  that 
it  was  no  gift  at  all. 

The  LORD  CHANCELLOR.— That  must  have  meant  that  it  was  an  allusion  to  « 
gift,  rather  than  an  actual  gift. 

7Vtpj9.-*There  was  nothing  to  satisfy  the  Court  that  in  188d  there  was  any  indorse- 
ment upon  parcels.  If  the  marquis  had  died  between  the  time  of  the  dates  of  the  first* 
and  second  codicib,  could  the  Court  have  converted  the  gift  in  the  first  codicil  into  a 
specific  legacy?  If  there  had  been  a  deficiency  of  assets  to  pay  all  the  legacies,  the 
legatee  could  not  have  claimed  this  as  a  specific  bequest.  (Robinson  v.  Addison,  2 
Beavan,  515.)  (a)  In  the  same  codicil  there  is  a  gift  to  Mr.  Tomkinson,  which  the 
testator  afterwards  struck  through  with  a  pen,  shewing  that  he  well  knew  how  to  cancel 
a  bequest.  In  the  codicil  of  1837,  after  revoking  a  bequest  to  Lady  Strachan,  he,  in 
all  other  respects,  ratified  and  confirmed  aU  other  bequests  made  by  his  will.  That 
shews  an  intention  to  confirm.     (Onions  v.  2yrer,  1  Peere  Williams,  343.)  (b) 

The  LORD  CHANCELLOR.— If  a  substitution,  according  to  the  ordinary  rules  of 
construction,  as,  for  instance,  in  the  same  sentence,  the  confirmation  of  the  will  would 
make  no  difference  in  the  construction.    The  question  is,  what  is  the  will  ? 

Tripp,'— Chty  v.  Sharp  (1  Mylne  &  Keene>  589).  (c)  The  two  codicils  must  be  taken 
together. 

Sir  Chaa.  Wetherell  and  Schomberg,  for  the  executors. — ^The  first  codicil  contained  a 
gift,  with  a  descriptive  reference  to  something  "  besides'"  the  will,  namely  Austrian 
Metalliques  ;  that  is,  the  ei^sting  documents  which  represent  104,000  florins.  It  had 
reference  to  a  physical  gift.  The  case  referred  to  in  Godolphin  is,  that  it  means  some- 
thing before  or  beyond  the  will,  and  that  is  not  disputed  where  there  is  nothing  to  con- 
trol that  construction.  So  the  word  "  item"  is  sometimes  a  word  of  devise,  as  where  a 
testator  says,  "  I  give  my  house  in  London,  item  my  house  in  Essex ;"  but  that  is  only 
where  there  is  a  clear  legatory  gift. 

The  LORD  CHANCELLOR.— Here  there  is  a  gift ;  the  words  are,  "  besides  Aus- 
trian Metalliques,  I  give  5,000/." 

(a)  Mobinsan  ▼.  Addison  (2  Beavaa,  515).    Jnne  former  wills,  will  not,  however,  operate  as  a  revo- 

07,  1840.~-The  onlj  question  in  this  cause  was,  cation. 

whether  the  lepaeies  of  certain  shares  in  the  Leeds  Cancelling  a  former  will  by  mistake,  or  on  a  pre- 

and  Liverpool  €anal,  beqaeathed  by  the  will  of  a  sumption  that  a  latter  wiU  is  good,  which  proves 

testator,  were  to  be  con^dered  as  general  or  specific  void,  will  not  let  in  the  heir. 

legacies.    The  testator,  beine  at  the  date  of  his  One  makes  duplicates  of  his  will  and  cancels  one 

will  entitled  to  fifteen  and  a  half  of  these  shares,  of  the  duplicates :  this  is  a  revocation  of  the  whole 

which  by  act  of  parliament  were  to  be  deemed  per-  will. 

sonal  estate,  bequeathed  five  and  a  half  such  canal  (e)  Gay  v.  Sharp  fl  M.  &  E.  589).    July  6, 

shares  to  A.,  five  snch  shares  to  B.,  and  five  snch  1838. — Upon  the  question,  whether  a  legacy  is  cu- 

shares  toC.    There  was  no  description  or  reference  mulative  or  substitutional,  the  object  of  the  Court 

in  the  will  to  shew  that  the  testator  intended  to  will  be  to  ascertain  the  testator's  intention,  which 

give  the  particular  shares  which  he  held  at  the  date  can  only  be  done  by  a  close  and  critical  examina- 

of  his  will.    At  his  death  he  possessed  no  Leeds  tion  of  the  language  used  in  the  testamentary  in- 

and  Liverpool  Canal  shares,  having  sold  them  be-  struments.     Lord  Brougham,  C,  held,  upon  the 

tween  the  date  of  his  will  and  four  years  before  his  language  of  the  codicil  in  this  case,  that  a  bequest 

death.      Lord  Langdale,    M.  R.,   held,  that  the  contained  in  the  codicil  was  in  addition  to  one  given 

legacies  were  general,  and  not  specific.  by  the  will. 

{b)  OnUmt  v.  7>rer  (1  P.  W.  343) .    Hilary  Term,  Under  what  particular  circumstances  and  to  what 

1716.     Before  Lord  Cowper,  C— A  void  will  or  extent  parol  evidence  may  be  resorted  to  on  the 

codicil,  though  there  be  a  clause  revoking  all  question  of  cumulation  or  substitution,  quare, 

b2 
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^  Sir  Chas.  WetherelL-^There  is  no  case  in  whick  the  Court  has  applied  the  i 
construction  to  foreign  funds  as  it  has  to  the  purchase  of  English  funds  and  stock,  £ar 
the  latter  are  deemed  equivalent  to  money.  It  is  said  the  testator  knew  how  to  strike 
out  a  gift,  but  he  did  so  in  other  cases.  The  term  Austrian  bonds  in  the  second  codicil 
refers  to  the  documents  whick  relate  to  the  title  to  the  metaUiques  mentioned  in  the 
first  codicil. 

The  LORD  CHANCELLOR.— It  appears  from  the  affidavits  that  the  testator  did 
purchase  104  Austrian  Metallique  Bonds  of  1,000  florins  each,  and  was  in  possessionem 
them  at  the  time  of  making  botii  the  first  and  second  codicils. 

SiiCkas.  WetherelL — If  a  testator  refers  to  any  stock,  as  so  much  of  my  stock*  mcptton- 
ing  a  kind  of  which  he  was  possessed  at  the  time,  that  renders  the  gift  spe^fic;  and  a  sale  of 
the  stock  by  the  testator  adeems  the  legacy.  Though  tlie  wo^  "  my"  is  not  used  m. 
the  codicil,  yet  there  are  sufficient  words  of  identification  and  referoioe  to  lender  die 
gift  specific. 

The  LORD  CHANCELLOR.— MetaUiques  means  bonds  payable  in  melalEe 
money,  not  convention  money.  He  had  recently  bought  104  bonds  for  1,000  fionns 
each  of  Austrian  MetaUiques,  and  he  refers  to  them  in  both  codicils  in  terms  whidi 
clearly  apply  to  the  same  thing.  He  might  have  intended  to  put  these  securities  up 
in  a  wrapper.  I  think  the  case  stronger  than  when  before  the  Master  of  the  Rolls. 
The  affidavit  of  Mr.  Hopkinson  shews  that  the  testator  often  bought  and  sold  seoori* 
ties  of  this  nature.  The  Master  of  the  RoUs  seems  to  have  considered  that  he  refened 
to  some  specific  object.  If  a  person  has  1,0001.  in  the  Three  per  Cents,  and  he,  by 
wiU,  refers  to  that  particular  sum,  that  is  a  specific  gift,  unless  circumstances  shew  that 
it  is  intended  to  be  demonstrative. 

Schomberg. ^-The  word  "  besides  "  converts  that  which  might  have  been  a  genoal 
legacy  into  a  specific  one,  and  this  forms  an  index  of  what  the  testator  intended. 
(Ashton  V.  Ashion,  3  Peere  WiUiams,  383;  (a)  Bethune  v.  Kamedy,  1  Myl.  &  Qrug; 
1 14.)(6)  It  is  not  a  demonstrative  l^acy ;  there  is  no  case  in  which  it  has  been  so 
held,  except  where  the  testator  has  pointed  out  firom  what  fund  it  is  to  be  paid.  Tlie 
effect  of  confirmation  is  only  applicable  where  it  was  a  question  whether  the  teatntor 
intended  after-purchased  land  should  pass ;  but  no  intention  to  revive  a  legacy  can  be 
implied  therefrom.  In  Lord  Powys  v.  Lord  Mansfield  (3  Myl.  &  Craig.  389),(c)  Loid 
Cottenham  hdd  that  republication  could  never  set  up  an  adeemed  legacy.  There  was 
no  occasion  to  strike  out  the  legacy  as  he  had  done  in  the  gift  to  Tomkinson,  for  he 
had  sold  the  subject-matter  of  the  gift. 

Tripp,  in  reply. 

Judgment* 

The  LORD  CHANCELLOR.— The  testator  was  in  the  possession  of  104  Austrian 
MetaUique  Bonds  when  he  made  the  codicil,  in  which  he  said,  "  To  Countess  Beidi- 
toldt,  besides  Austrian  MetaUiques  for  104,000  florins,  I  give  5,000/."  I  conceive 
he  referred  to  those  Austrian  securities  which  he  had  purchased  a  few  years  before. 
Besides  which,  two  years  afterwards,  he  made  another  codicil,  and  when  he  was  stfll 
in  possession  of  these  securities,  he  said,  "  I  have,  by  indorsement  on  two  litde 
parcels,  containing  104  Austrian  bonds  of  1,000  florins  each,  given  them  to  Matilda, 

(a)  Ashton  v.  Ashton  (3  P.  W.  383).  Michaelmas  eember,  1835.— A  testatrix,  after  makiiig  two  spe- 

Term,  1735. — ^The  testator   devised   the   sun  of  dfic  bequests  of  sums  in  the  Long  Annuities,  gKft 

6,0002.  South  Sea  Stock  to  I.  S.,  and  he  had  but  the  residue  of  her  property,  all  she  did  or  mi^ 

5,360{.    The  Master  of  the  RoUs  decreed  that  no  possess  in  the  funds,  copy  or  leasehold  estates,  to 

more  than  5,3602.  should  pass.   On  an  appeal,  Lord  her  sisters  during  tbdr  lives ;  and  at  the  d 

Chancellor  Talbot  affirmed  the  decree  at  the  Rolls,  both,  to  be  divided  equally  between  her 


observing,  first,  that  specific  legacies,  as  in  some  The  testatrix's  estate,  after  satisfying  the  i^ . . 

respects  they  have  the  advantage,  so  in  others  they  bequests,  consisted  in  part  of  150i.  per  aniMB  in 

liave  the  disadvantage,  of  pecuniary  ones ;  secondly,  the  Long  Annuities :  Sir  C.  C.  Pepys,  M.  R.,  ]m14» 

where  the  testator  devises  a  debt,  and  afterwards  that  the  sisters  were  entitled  to  receive  the  divi- 

receives  it,  or  even  calls  it  In,  in  ndther  case  is  this  dends  accruing  on  the  Long  Annuities  as  a  specxic 

an  ademption  of  the  legacy ;  thirdly,  if  the  testator,  legacy. 

when  he  made  his  will,  &c.,  had  no  stock  at  all,  the         (c)  Powys  ▼.  Mansfield  (3  M.  &  Cr.  389).    No- 

whole  might  have  been  to  be  made  good  out  of  the  vember  17t  1838.— A  codicil  republishing  a  willt 

rest  of  the  personal  estate ;  whereas  the  stock  ha  makes  the  will  speak  as  from  the  date  of  the  coA- 

was  then  possessed  of  does  in  some  measure  satisfy  cil,  for  the  pnrpose  of  passing  after -pnreluMed 

the  will*  lands,    but   not   for   the   purpose  of  rcvivinff   a 

(b)  Bethmt  v.  Kennedy  (l  M.  &  Cr.  114).    De-  legacy  revoked,  adeemed,  or  satisfied. 
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Connten  BereLtoldt/'  using  the  same  language.  This  throws  light  upon  his  inten^ 
tion;  and  when  he  sajs^  "  I  confirm  that  disposition/'  it  is  ohvioos  that,  in  hoth  codi- 
cils, he  refers  to  the  same  thing.  There  is  no  doubt  that  the  disposition  in  the  first 
codicil  is  of  the  same  sum  of  Austrian  stock  as  that  he  refers  to  in  the  second.  There  is 
a  distinct  gift  in  each  codicil  of  the  same  subject-matter.  The  decision  of  the  Master  of 
the  RoUs  is  therefore  right. 

The  plaintiff's  exceptions  were  then  aigoed. 

Sir  Charles  Wetherett  and  Schomberg  contended  that  the  first  codicil  was  one  entire 
gift  of  Austrian  Metalliques  and  a  sum  of  5,000/.,  for  which  the  bequest  in  the  second 
todicil  fonned  a  complete  substitution.    They  cited  Hurst  v.  Beach  (5  Mad,  35 8.) (a) 

jPrtppt  contra* 

The  LORD  CHANCELLOR. — ^There  are  certain  general  rules  for  construing 
testamentary  gifts,  one  of  which  is,  that  where  different  sums  are  given  in  different  parts 
of  the  wiU,  such  legacies  are  cumulative.  That  may  be  moulded  by  other  circum* 
stances.  Here,  however,  there  is  not  sufficient  indication  of  intention  to  overturn  the 
general  rule.  The  costs  of  both  exceptions  must  come  out  of  the  testator's  general 
personal  estate.  The  will  is  so  made  as  if  the  testator  intended  a  general  reference  of 
a  large  sum  of  money  for  distribution  by  the  Master. 


COURT  OF  QUEEN'S  BENCH. 

Hilartf  Term,  1845. 
Adams  v.  Adaxs.  (b) 

DeoUe — Etiatt  qf  trustees. 

A  devise  to  ^.,  J3.,  and  C.  and  their  heire,  upon  trust  to  permit  and  suffer  Z>.  to  take  the  rents  and 
jjrojite,  does  not  give  the  legal  estate  to  the  trustees,  unless  the  purposes  qf  the  trust  require  it  ehould 
be  vested  in  them. 

llkerffors,  where  a  testator  devised  his  Jreehold  lands,  SfC,  at  J3.  to  A»,  B.,  and  C,  and  their  heirs, 
"  «9Mm  trust  to  permit  and  st^ermf  mm  John  to  take  the  rents  und profits  qf*'  certain  lands  during 
Jkis  life,  "  subject  with  this  proviso,  to  pay  my  wife  or  her  assigns  anasmuity  during  her  Iffe,  and  to 
have  two  chambers  over  my  kitchen,  and  the  household  goods,  8fc.  for  her  use  during  her  life,  unth 
apples  qfmy  orchard,  and  any  thing  in  my  kitchen-garden/br  her  use,  all  during  her  life;**  and  \f 
John  died  first,  she  was  to  er^y  the  lands  during  her  life ;  and  efter  the  death  qfboth,  the  devise 
ufos  to  **  the  heirs  male  of  my  son  John  laufully  begotten,"  with  remainders  over :  Held,  that,  on  the 
death  qf  the  widow,  the  legal  estate  vested  in  John. 

TRESPASS  qvare  clausum. — ^This  was  an  action  for  a  trespass  upon  a  dose  of  the 
plaintiff's,  called  Hartland.  Pleas : — 1st.  Not  guilty.  2nd.  That  the  close  was 
not  the  dose  of  the  plaintiff.  Srd.  Liberum  tenementum.  The  plaintiff  joined  issue 
upon  the  first,  and  traversed  the  second  and  third,  upon  which  issue  was  joined.     At 

(a)  Burst  and  Another  ▼.  Beach  and  Others  (5  seoond  gift,  but  meaixt  only  a  repetitiou  of  the 

Mad.  368).    Janrnwy  16,  1831.  — In  this  case  Sir  former  rift. 

John  Leach,  Y.  C.  thus  plained  the  doctrine  of  The  Conit  raises  this  presumption  only  where 

accnmnlative  legacies: — where  a  testator  leaves  the  double  eolnddence  oeenrs,  of  the  same  motive 

two  testaaeatanr  iaatraaeats,  and  in  both  has  and  the  same  sun  in  both  instruments.     It  wiU 

grren  a  legacy  sin^Oiciter  to  the  same  person,  the  not  raise  it,  if,  in  either  instrument,  there  be  no 

Court,  ooDSidering  that  he  who  has  twice  given  must,  motive,  or  a  different  motive,  expressed,  although 

primd  facie,  be  intended  to  mean  two  gifts,  awards  the  sums  be  the  same ;  nor  wiU  it  raise  it  if  the 

to  the  lei^utee  both  legacies ;  and  it  is  indifferent  same  motive  be  expressed  in  both  instruments,  and 

-whether  the  second  legacy  is  of  the  same  amount,  the  sums  be  diffurent.    The  presumption  cannot^ 

or  less,  or  larger,  than  the  first.    But  if  hi  such  therefore,  be  raised  in  tikis  case,  although  it  be 

two  instruments  the  Icffades  are  not  given  simpU^  admitted  that  the  motives  are  the  same,  inasmuch 

dter,  but  the  motive  of  the  gilt  is  expressed,  and  aa  the  sums  are  different,  and,  upon  the  fiEice  of 

la  both  instnuneats  the  same  motive  is  expressed,  these  instruments,  the  deftmdant  is  entitled  to  both 


and  the  same  sum  is  given,  the  Court  considers  these 

two  coincidences  as  raietog  a  presumption  that  the        {b)  JELeported  by  £•  WlSB,  Esq.,   Biunister-at- 


testator  M  not  by  the  second  instrument  mean  a    law. 
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the  trial  at  Exeter,  at  the  Summer  Assizes  in  1843,  a  verdict  was  found  for  the  plain* 
tiff,  subject  to  the  following  special  case : — 

Case. 

Richard  Adams  was  seised  in  fee  of  the  close  in  question,  and  having  been  twice 
married,  died  in  the  year  1791,  leaving  a  widow  (who  died  in  1792)  and  three  sons, 
viz.  William,  his  son  by  the  first  marriage  (who  died  in  1797);  Richard,  his  eldest 
son  by  the  second  marriage  (who  died  in  1830);  and  John,  his  second  son  by  tiie 
second  marriage  (who  died  a  bachelor  in  1823).  William  Adams  (the  defendant)  is 
the  eldest  son  of  William,  and  Richard  Adams  (the  plaintiff)  is  the  eldest  son  of  the 
last- mentioned  Richard,  and  heir-at-law  of  his  unde,  the  said  John  Adams.  The  tes- 
tator, Richard  Adams,  by  his  will  dated  the  26th  December,  1 790,  gave  and  devised 
as  follows : — "I  give,  devise,  and  bequeath  all  those  my  freehold  lands,  hereditaments, 
and  premises  lying  in  Stoke  Gabriel,  to  Samuel  Lane,  of  Totness,  apothecary;  Richard 
Ford,  of  Harburton ;  John  Jackson,  of  Stoke  Gkibriel,  gentleman,  and  their  heirs,  upon 
trust,  for  such  persons  and  for  such  uses  here  mentioned,  and  for  no  other  use,  trust, 
intent,  or  purpose  whatsoever ;  that  is  to  say,  permit  and  suffer  my  son  John  to  take 
the  rents,  issues,  and  profits  of  one  dwelling-house,  out-houses,  bam,  courtlage,  dne 
orchard  adjoining,  one  close  of  land,  called  Hartland,  two  closes  of  land,  called  Loi^ 
Astones,  with  common  on  Lidstone,  one  close  of  land,  called  Wramslade,  late  con- 
verted to  an  orchard,  during  his  life,  subject  with  this  proviso,  to  pay  my  wife  or  her 
assigns  one  annuity  or  yearly  rent  of  four  guineas,  of  lawful  money,  dear  of  all  out- 
goings issuing  out  of  the  same,  during  her  life,  paid  by  four  quarterly  payments ;  to  be 
paid  the  first  quarter-day  after  my  decease,  and  to  have  the  two  chambers  over  my  kitchen, 
with  the  household  goods  that  are  therein  and  part  of  my  other  household  goods,  as 
many  as  she  shaU  want  for  her  use  during  her  life ;  with  apples  of  my  orchard,  and 
any  thing  in  my  kitchen- garden  for  her  use  (all  during  her  life).  If  my  son  John  die 
before  my  wife,  permit  my  wife  to  enjoy  the  above  lands  during  her  life.  After  my 
wife's  and  my  son  John's  decease,  I  give  and  devise  the  above  knds  and  premises  to 
the  heirs  male  of  my  son  John,  lawfully  begotten  of  his  body :  in  default  of  such  issue 
male,  permit  and  suffer  my  son  William  to  take  the  rents,  issues,  and  profits  of  the  above 
lands  during  his  life,  subject  with  this  proviso,  to  pay  out  of  the  above  lands  one  an- 
nuity or  yearly  rent  of  five  guineas,  of  lawful  money,  clear  of  all  outgoings  issuing 
out  of  the  same ;  pay  my  grandson  John  Churchward  three  guineas  yearly  during 
his  life ;  pay  his  sister  Mary  two  guineas  yearly  during  her  life.  After  my  son  Wil- 
liam's decease,  I  give  and  devise  the  above  lands  to  the  heirs  male  of  my  son  William, 
lawfully  begotten  of  his  body :  pay  the  five  guineas  on  the  terms  above.  Whoever 
eujoys  the  lands  after  shall  pay  the  five  guineas  as  above  mentioned.  In  default  of 
such  issue  male,  permit  and  suffer  my  son  Richard  to  take  the  rents  of  the  above  lands 
during  his  life ;  after  his  decease,  I  give  and  devise  the  above  lands  to  the  heirs  male 
of  my  son  Richard,  lawfully  begotten  of  his  body ;  in  default  of  such  issue  male,  permit 
the  right  heirs  of  my  son  John,  to  enjoy  the  within  lands  for  ever.  As  for  my  two  closes 
of  land,  called  Broadly  and  Cross  Park,  during  his  life,  subject  to  pay  my  wife  or  her 
assigns  two  guineas  of  lawful  money  yearly,  during  her  life.  I  charge  the  two  doses 
with  the  payment  thereof,  the  first  year's  annuity  to  be  paid  the  second  Lady-day  after 
•my  decease ;  the  two  closes  to  be  rated  in  the  parish-book  at  5/.  13s.  4d.  per  year.  If 
dross  Park  be  converted  to  tillage  by  my  lifetime,  and  the  dressing  in  the  dose  and 
the  wheat  not  sown,  permit  my  executor  to  sow  the  wheat  the  season  following ;  take 
out  his  com  the  harvest  following;  forthwith  quit  the  close  to  my  son  William;  and  if  the 
said  close  be  converted  to  tillage  by  William's  lifetime,  and  the  dressing  in  the  dose 
and  the  wheat  not  sown,  permit  his  executors  or  administrators  to  do  the  same  aft^ 
my  son  William's  decease ;  permit  and  suffer  my  son  John  to  take  the  rents,  issnes, 
and  profits  of  the  two  closes  of  land,  called  Broadly  and  Cross  Park,  during  his  life. 
After  his  decease,  I  give  and  devise  the  said  two  closes  of  land  to  the  heirs  male  of  my 
son  John,  lawfully  begotten  of  his  body.  In  default  of  such  issue  male,  I  give  and 
devise  the  same  two  doses  of  land  to  the  heirs  male  of  my  son  William,  lawfully 
begotten  of  his  body.    In  default  of  such  issue  male,  permit  my  son  Richard  to  take 
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rents  of  the  same  two  closes  during  his  life.  After  his  decease,  I  give  and  devise  the 
same  two  closes  of  land  to  the  heirs  male  of  my  son  Richard,  lawfully  begotten  of  his 
body ;  in  default  of  such  issue  male,  permit  the  right  heirs  of  the  testator  to  enjoy  it. 
As  for  my  dose  of  land  called  Crownly,  permit  my  executor  to  take  the  rents,  issues, 
and  profits  of  it  till  Lady-day  1793 ;  then  if  I  am  deceased,  permit  my  son  William  to 
take  the  rents  of  the  same  close  during  his  life ;  after  his  decease,  I  give  and  devise 
the  same  dose  of  land  to  the  heirs  male  of  my  son  William,  lawfully  begotten  of  his 
body :  if  my  son  William  die  leaving  no  heirs  male  of  his  body,  lawfully  begotten, 
then  my  will  is  that  my  close  called  Crownly  shall  go  on  the  same  footing.  My  close 
called  Hartland  is  to  go  to  be  rated  in  the  parish-books  at  4/.  per  year.  They  that 
enjoy  my  lands  shall  keep  it  in  repair ;  not  to  commit  or  suffer  any  waste  or  spoil  on 
it ;  k  either  of  them  do,  they  shall  lose  their  rights  to  the  next  possessor.  Whoever 
enjoys  my  houses  shall  keep  them  insured  in  some  fire-offices  or  pay  to  the  overseers  one 
guinea  yearly  for  the  use  of  the  poor  of  this  parish.  I  give  my  wife  my  part  of  Lee- 
house  ;  I  give  my  wife  my  part  of  Eastmoor  and  Westmoor,  and  Gosworthy,  from  Lady- 
day  last  till  Lady-day  1793,  to  receive  the  rents  and  pay  my  son  Richard  twelve 
guineas ;  pay  my  daughter  six  guineas ;  pay  Mary  H.  Churchward  five  guineas ;  pay 
-some  person  for  the  use  of  my  grandson  John  Churchward'  eight  guineas,  and  keep 
him  to  school  till  Lady-day  1792;  the  money  to  be  paid  every  Lady-day,  or  as  soon 
as  the  rent  is  paid ;  if  my  wife  dies  before  that  time,  John  must  take  the  trust  on 
him  and  pay  the  persons ;  if  the  incomes  will  not  pay  the  annuity,  each  must  abate 
•  after  the  Lady-day  1793*  I  give  my  son  Richard,  his  executors,  administrators,  or 
assigns,  my  part  of  Eastmoor  and  Westmoor,  which  is  the  one-half  lying  in  South 
Brent,  for  the  remainder  of  a  term  of  150  years  I  have  then  to  come  and  unexpired, 
subject  with  this  proviso,  to  pay  my  wife  one  guinea  yearly  during  her  life ;  and  pa^ 
my  daughter  one  guinea  yearly  during  her  life.  After  my  daughter's  decease,  my  son 
Richard,  his  executors,  administrators,  or  whoever  enjoys  my  part  of  Eastmoor  and 
Westmoor,  shall  pay  my  daughter's  daughters  20/.  of  good  lawful  money,  share  and 
share  alike ;  if  either  of  them  die  before  they  are  of  age,  leaving  no  issue  of  her  body, 
then  the  survivor  shall  have  the  20/.  after  Lady-day  1793.  I  give  my  son  John,  lus 
executors,  administrators,  and  assigns,  my  part  of  Gosworthy,  which  is  the  one-half 
l3nng  in  Harburton,  for  the  remainder  of  a  term  of  150  years  I  have  therein  to  come 
and  unexpired,  in  trust,  to  pay  my  wife  6/.  of  lawful  money  a  year  during  her  life ; 
pay  my  daughter  61.  a  year  during  her  life  of  lawful  money ;  both  sums  to  be  paid 
dear  of  all  outgoings  issuing  out  of  the  same ;  both  sums  to  be  paid  by  half-yearly 
payments.  After  my  daughter's  decease,  my  son  John,  his  executors,  administrators,  or 
whoever  enjoys  my  part  of  Gosworthy,  shall  pay  my  grandson  John  Churchward  65/. 
of  lawful  money,  and  pay  my  daughter's  daughter  65/.  of  lawful  money,  share  and 
share. aHke;  the  150/.  was  to  be  their  mother's  fortune.  If  John  dies,  or  either  of  his 
sisters,  before  they  are  of  age,  leaving  no  issue  of  their  body,  then  his  part  or  her  part 
shall  be  equally  divided  between  my  daughters'  children ;  if  my  daughters  die  before 
the  children  are  at  age,  the  interest  shall  be  paid  to  each  of  them  till  they  are  at  age; 
my  executor  shall  charge  nothing  for  the  maintenance  of  my  grandson  John,  before 
nor  after  my  decease.  I  have  given  my  son  John  twenty  guineas  for  the  use  of  my 
grandson  John  Churchward,  to  pay  four  guineas  yearly  for  five  years  ;  the  first  four 
gnineas  to  be  paid  him  on  the  24th  of  June,  1793,  and  so  four  guineas  every  24th  of 
June  till  the  whole  is  paid.  What  I  have  given  to  my  wife  is  in  lieu  of  all  thirds.  I 
give  my  son  John  my  leasehold  estate,  lying  in  Yalborn,  and  my  goods  and  chattels 
not  before  given,  subject  with  this  proviso,  to  pay  my  grandson  John  Churchward  or 
his  assigns  fifty  guineas  of  lawful  money,  payable  the  5th  of  October,  1798,  that  is, 
the  day  he  will  be  at  age.  Pay  Mary  H.  Churchward  thirty  guineas  when  she  is  at 
age,  of  lawful  money.  I  charge  my  part  of  Gosworthy,  my  estate  in  Yalborn,  with 
the  payment  of  the  eighty  guineas,  all  paid  by  my  son  John.  If  my  son  Richard  or  my 
son  John,  their  executors  or  administrators,  refuse  to  pay  the  annuity  or  legacies  to  the 
persons  I  have  given  to,  then  the  persons  I  have  given  the  annuity  and  legacies  shall 
have  my  part  of  the  three  estates  that  the  money  was  to  be  given  out  of  till  all  the 
money  and  costs  be  paid.  I  appoint  my  son  John  my  whole  and  sole  executor  of  this 
my  last  will  and  testament.    Revoking  all  former  wills  made  by  me  heretofore,  I  declare 
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this  to  be  my  last  will  and  testament.    All  written  with  my  own  hand,  on  three 
of  one  sheet  of  paper.    Set  my  hand  and  seal,  this  26th  day  of  December,  1790/' 

The  testator  had  been  for  many  years  previous  to  the  date  of  his  will  in  posaeMOQ 
of  Hartland,  the  dose  in  question  (and  so  called  in  the  will),  and  died  aeised  in  fee  of 
it,  and  in  possession.  Upon  his  death,  his  son  John  entered  into  possession,  pnrsiiaat 
to  the  will,  and  continued  so.  On  the  24th  of  May,  1810,  by  lease  and  release,  pur- 
porting to  be  for  docking,  barring,  and  destroying  the  estate  tail  of  the  said  Joim 
Adams,  and  all  other  estates  tail,  and  all  other  reversions  and  remainders,  estates  and 
contingencies  thereupon  expectant,  &c.,  the  said  John  Adams  conveyed  the  dose  in 
question,  with  other  property,  to  Robert  Brutton  and  his  heirs,  to  the  intent  that  be 
might  become  a  perfect  tenant  of  the  freehold,  so  that  a  recovery  might  be  saffered; 
and  it  was  thereby  declared  that  the  recovery,  &c.  should  enure  to  the  use  of  such, 
person,  and  for  such  estate  and  interest,  as  the  said  John  Adams  should  by  will  or 
deed  appoint ;  and  in  default  of  such  appointment,  to  the  use  of  the  said  John  Adanu 
for  life ;  and  after  the  determination  of  that  estate,  to  the  use  of  the  said  R.  Brutton  and 

I  bis  heirs  during  the  life  of  the  said  John  Adams,  upon  trust,  for  the  said  John  Adama ; 

I  and  upon  the  determination  of  that  estate,  to  the  only  proper  and  absolute  oae  and 

behoof  of  Richard  Adams  (the  plaintiff),  his  heirs  and  assigns,  for  ever.     In  pnr- 

I  suance  of  this  deed,  a  recovery  was  duly  suffered  in  the  ensuing  Trinity  Term  of  the 

I  premises  in  question  (among  others).     John  Adams  remained  in  possession  until  his  i 

death  in  1823.     Richard  Adams,  the  plaintiff  then  entered  into  possession,  and  has  { 

continued  so  up  to  the  present  time.    The  act  of  trespass  was  admitted.     It  was  con- 
tended at  the  trial  by  the  counsel  for  the  defendant,  that  John  Adams  took  an  equitable 

I  estate  only  for  his  hfe,  under  the  will  of  Richard  Adams,  and  a  legal  estate  tail  in 

I  remainder,  under  the  same  instrument;  and  therefore  that  the  recovery  was  inoperative 

to  bar  the  estate  tail  or  the  remainder  over.     It  was  agreed  that  eitiier  party  might, 

I  upon  the  argument,  refer  to  the  terms  of  the  rdease  making  a  tenant  to  the  prtecipe. 

The  question  for  the  opinion  of  the  Court  was,  whether,  with  reference  to  this  pcnnt*  the 
defendant  was  entitled  to  the  land  as  heir-at-law  of  the  testator  Richard  Adiuns,  or  as 
a  devisee  under  his  will. 

If  this  Court  should  so  think,  a  verdict  was  to  be  entered  for  the  defendant  on  the 
second  and  third  issues,  otherwise  to  stand  for  the  plaintiff.  The  verdict  upon  tiie 
other  issue  was  to  stand  for  the  plaintiff. 

This  case  was  argued  in  Hilary  Term  last  (Jan.  17)  by  | 

Hodgson  (of  the  Chancery  bar)  for  the  plaintiff.— ^If  John  had  a  l^al  estate  for  li£e,  tiie 
recovery  suffered  by  him  is  valid.  It  is  a  devise  to  trustees,  "  to  permit  and  sufier  John 
Adams  to  take  the  rents,  issues,  and  profits  during  his  life."  And  this,  according  to  the 
authorities,  gives  the  legal  estate  to  the  person  who  is  to  receive  the  rents.  (Bnn^ktom 
V.  Langley,  2  Ld.  Raym.  873;  Barker  t.  Greenwood,  4  M.  &  W.  421.)  It  will, 
therefore,  be  for  the  other  side  to  distinguish  this  case,  and  bring  it  within  some  of 
the  exceptions.  The  exceptions  are,  first,  where  there  is  any  thing  in  the  language 
shewing  an  intention  to  effect  some  purpose  which  cannot  be  effected  unless  the  kgal 
estate  is  in  the  trustees,  as  a  devise  in  trust,  to  pay  the  rents  and  profits  to  the 
separate  use  of  a  married  woman.  (I  £q.  Ca.  Abr.  383.)  So  a  trust  to  pieaeife 
contingent  remainders,  and  subject  thereto  to  permit  and  suffer.  So  a  devise  to 
permit  the  testator's  wife  and  daughters  to  receive  the  clear  rents  to  their  sole  and 
separate  use  (Whiter.  Parker,  1  B.  N.  C.  573) ;  or  to  permit  and  suffer  the  wife 
to  receive  the  net  rents  subject  to  a  rent-charge,  or  give  the  legal  estate  to  the  trustees. 
(Barker  v.  Greenwood,  4  M.  &  W.  421.)  It  is  doubtful,  in  this  devise,  vdbether  tlie 
words  "  to  permit  and  suffer  John  to  take  the  rents  and  profits,  subject  with  the  proviso 
to  pay  "  the  wife  of  the  testator  an  annuity,  do  not  mean  that  John  is  to  pay.  Svdise- 
quentiy  the  burden  is  fixed  upon  "  vrhoever  shall  enjoy  the  land;"  and  they  who  enjoy 
tiie  land  shall  keep  it  in  repahr,  so  that  there  is  nothing  for  the  trustees  to  do.  All  is 
to  be  done  by  John.  Even  if  the  trustees  took  the  legal  estate,  it  could  only  endure  while 
the  widow  was  living ;  and  she  died  in  1792,  and  the  recovery  was  afterwards :  Uiis  is  a 
dear  rule.  (Doe  dem.  Player  ▼.  Nicholis,  1  B.  &  C.  336.)  There  Ba^ey,  J.  said*  «*  It 
may  be  laid  down  as  a  general  rule,  that  when  an  estate  is  devised  to  tnistees  for  psti- 
cttlar  puxpoaes,  the  le^  estate  is  vested  in  them  so  long  as  the  execution  of  tiie  trast 
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jreqidfeg  it,  and  no  longer ;  and  tiierefore,  as  soon  as  the  trusts  are  satisfied,  it  win 
Test  m  the  person  beneficially  entitled  to  it.  Doe  ▼.  Simpson  (5  East,  162),  and  Doe 
T.  Ttaum  (1  B.  &  Al.  80),  are  anthorities  npcxi  that  point."  The  annuity  may  be 
only  a  rent^charge,  giving  her  power  of  distress,  as  in  Buttery  ▼.  Rohinson  (3  Bing. 
399) ;  at  any  rate,  John  Adams  was  seised  of  a  freehold  in  possession,  and  the 
reoofery  was  good. 

Crmider,  oontr^.— The  question  is,  did  John  Adams  take  a  legal  estate  ?  If  he  only 
liad  an  equitable  estate,  the  estate  in  remainder  would  not  make  him  a  good  tenant  to 
the  precipe.  It  is  said,  because  this  case  is  not  within  the  decisions,  that  therefore 
it  is  not  a  legal  estate.  But  the  result  of  all  those  cases  is,  that  where  the  language 
is  such  that  the  estate  might  vest  in  the  trustees,  then  the  whole  intention  of  the  will 
is  to  be  looked  at,  and  the  word  "  trust"  is  to  be  construed  as  trust.  Intent  and  design 
are  to  be  looked  at  even  in  a  deed.  (Smith  v.  Packhurst^  3  Atk.  135.)  The  rule  as  to 
the  effect  of  the  words  "permit  and  suffer"  only  applies  where  there  is  nothing 
further  shewn  in  the  will.  (Broughton  v.  LangUy^  ut  si^ra ;  Doe  dem,  Leicester  v.  Biggs, 
2  Taunt.  108.)  The  Courts  will  seize  any  thing  to  get  out  of  the  construction  con- 
tended for  to  give  tiie  appointment  of  the  trustees  some  effect.  (Robinson  v.  Grey, 
9  East,  1 ;  BiscosT.  Perkins,  1  V.  &  B.  485  ;  Harton  v.  Harton,  7  T.  R.  652;  Right 
T.  Smith,  12  East,  455 ;  Gregory  v.  Henderson,  4  Taunt.  772.)  In  this  last  case, 
Ghambre,  J.  said,  "  It  is  true  very  little  is  left  for  the  trustees  to  do  during  her 
widowhood ;  but  if  it  was  intended  that  she  should  have  the  legal  estate,  there  would  have 
been  no  need  of  trustees  at  all."  [Wightman,  J.— What  is  there  for  the  trustees  to 
do  ?]  The  widow  must  be  protected,  for  by  the  wOl  she  is  to  have  the  use  of  the  two 
chambers  over  the  kitdien,  with  tiie  household  goods,  and  the  apples  of  the  orchard. 
[WiGHTMAN,  J.-~By  the  last  clause  of  the  will,  provision  is  made  for  the  annuitants 
to  enter  if  tiie  annuities  are  not  paid,  so  that  a  remedy  is  given  independent  of  the 
trustees.]  But  she  has  something  more  than  the  annuity.  [Pattsson,  J.— Even 
tiien,  what  reason  is  there  for  the  trustees  to  have  the  legal  estate  beyond  the  lifetime 
of  the  widow  ?]  The  cases  that  have  decided  that  the  estate  will  cease  are  all  cases 
where  an  implied  fee  only  is  given,  not  where  an  express  fee,  as  here,  where  the 
watda  are,  "  to  the  trustees  and  ti^eir  heirs."  The  rule  laid  down  in  Doe  dem.  Player  v. 
Nicholls  is  commented  upon  and  somewhat  qualified  'mDoe  dem,  Shelley  v.  Edlin  (4  A. 
&  E.  582). 

Hodgson,  in  reply. — 'So  doubt  the  intention  is  to  be  looked  at ;  but  the  words  are  to 
be  construed  by  legal  rules  to  discover  what  the  intention  was.  Then  here  there  is 
notiung  to  negative  my  argument.  This  clause  as  to  the  apples  might  give  a  mere 
profit  d  pren£^.  [Colbhidgs,  J.-— Is  there  any  authority  for  a  profit  cL  prendre  of 
art^cial  growths  ?]  Perhaps  not,  but  I  may  even  admit  die  argument  and  split  the 
estate.     (Doe  dem.  Noble  v.  Bolton,  11  A.  &  E.  188.) 

Cur,  adv.  vult. 

Jtidgment. — Friday^  Jan.  31. 

Lord  DsirMAir,  C.  J.  now  delivered  the  judgment  of  the  Court.— The  "case  argued 
before  us  turned  upon  the  question  whether  John  Adams,  the  reooveror,  had  a  legal  or 
equitable  estate  when  he  suffered  the  recovery,  either  one  or  the  other.  The  defendant 
argned  he  had  only  an  equitable  estate,  because  the  use  was  executed  to  the 
trustees,  who  were  required  by  will  to  perform  certain  duties ;  and  although  those 
duties  hiad  ceased  at  tl^  death  of  the  wUe  before  that  recovery,  still  their  estate  con- 
tinned,  because  originally  limited  to  them  and  their  heirs.  We  wished  for  time  to 
consider  this  argument,  which  appears  now  argued  for  the  first  time,  a  circumstance 
not  very  consistent  with  its  correctness.  If  it  had  been  valid,  many  of  the  cases  might 
bave  been  affected  by  it.  Parke,  B.,  in  the  case  of  Barker  v.  Greenwood,  expressly 
bdds  that  it  makes  no  difference;  his  expression  is,  "There  is  no  doubt  the  general 
rule  of  law  is,  that  whenever  there  is  a  limitation  to  trustees  by  the  wrards  of  the  in- 
heritance, the  trustees  are  to  take  only  so  much  of  tiie  legal  estate  as  the  purposes  of 
the  trust  require."  The  learned  baron  refers  to  no  authority  for  that  proposition ; 
\mt  oonsideration  as  to  the  nature  of  the  case  proves  that  he  is  right ;  for  the  manner 
in  which  the  estate,  in  fee  is  craat^  is  immaterial  to  this  consideration ;  whether 
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created  by  implication  or  by  express  words,  it  will  equally  be  executed  in  the  ceM 
que  trusts  when  held  by  the  trustees,  discharged  of  all  personal  duties,  for  the  sole  and 
exclusive  benefit  of  the  cestui  que  trusts.  The  object  of  giving  certain  advantages 
under  this  will  to  the  widow  terminates  with  her  life,  and  on  her  death  the  will  be- 
comes the  same  as  if  the  words  effecting  that  object  had  not  appeared  in  it.  Hence, 
the  only  objection  being  removed,  we  aro  bound  by  all  the  decisions  to  hdd  that 
J.  Adams  had  a  legal  estate  at  the  time  of  suffering  the  recovery,  and  the  plaintiff 
must,  therefore,  have  our  judgment.  Judgment  for  pU^if. 


ROLLS  COURT. 

Friday,  May  2,  Monday j  May  5,  and  Monday,  May  26,  1845. 

Matson  V,  SwirT.(a) 

Probate  duty,  on  what  payabk^^Probaie,  twofold  character  of—Equitable  eonvenion, 

Beal  ettatee  were  conveyed  to  trueteet  on  truet  by  gale,  mortgaye,  Sfc,  to  levy  eueh  ewm  ^^fnumegn 
they  ehould  think  fit,  and  to  apply  the  eame  inpayment  of  the  expeneet  qfealCf  Sfc„  and  thn  rf 
mortgagee  to  which  the  lands  were  subject,  and  after  answering  those  trusts,  to  pay  the  surybu  qf 
the  moneys  so  raised  {if  any)  to  the  grantor,  his  executors,  administrators,  and  assigns,  ^*  mi  thai 
without  any  claim  or  equity  thereon,  by  or  in  favour  of  the  heirs  or  real  representatives  qftke 
grantor,**  though  the  lands  should  be  unconverted  at  his  decease.  The  lands  were  not  sold  or  eoR- 
veried  at  the  death  of  the  grantor,  but  subsequently  they  were  all  sold,  and,  after  satisfjfiHf  thi 
trusts  of  the  deed  of  conveyance  out  qfthe  proceeds  of  the  sale,  a  surplus  remaimed.  The  Commit' 
sioners  qfher  Majesty's  Board  qf  Stamps  and  Taxes  having  claimed  probate  duty  on  this  swpba, 
their  claim  was  disallowed, 

.Probate  has  a  twqfold  office  or  character ;  besides  granting  administration,  it  authenticates  the  twU 
and  is  evidence  of  the  character  of  the  executor ;  and  in  the  latter  sense  it  may  in  many  cases  k 
required  for  the  purpose  qf  proving  the  executor's  title  to  personal  estate  which  may  not  be  com* 
prised  in  the  grant  qf  administration  contained  in  the  same  probate. 

T7A0  metaphorical  language  employed  in  reference  to  the  doctrine  qf  equitable  conversion  may  have 
given  rise  to  ambiguity ;  but  unless  property  actually  exists  in  the  form  of  personal  estate,  asgotdi, 
chattels,  Sfc,  administration  of  it  cannot  be  granted  by  probate.  An  interest  existing  m  the  form 
iifan  equitable  interest  in  lands  of  inheritance  is  excluded. 

^  r  I  ^HIS  suit  was  originally  instituted  by  John  Matson  and  Hannah  his  wife,  for  the 
1  administration,  under  the  decree  of  the  Court,  of  the  estate  of  John  Swift,  who 
died  on  the  24th  of  January,  1837,  having  devised  and  bequeathed  all  his  real  and  per- 
sonal estate  to  Sarah  his  wife,  and  to  two  other  persons  (whom  with  his  wife  he  also 
Appointed  his  executors),  upon  the  trusts  mentioned  in  his  will.  The  widow  proved  the 
will,  and  in  July,  1837,  this  bill  was  filed  against  her  and  others,  and  in  the  November 
following  the  usual  decree  was  made,  that  the  trusts  of  the  will  should  be  performed, 
^e  accounts  taken,  the  real  estate  sold,  &c.  Accordingly,  proceedings  were  taken  in 
the  Master's  oflice,  and,  on  behalf  the  plaintiffs,  a  state  of  facts  was  carried  in,  stating, 
•as  was  then  supposed,  that  the  testator  had  died  seised  of  the  real  estates  in  the  plead- 
ings mentioned,  and  abo  stating  the  incumbrances  affecting  it.  This  being  allowed, 
proposals  for  sale  of  all  the  testator's  real  estates  were  carried  in  and  allowed ;  but  oo 
proceeding  to  settle  the  conditions  of  sale,  &c.  the  Master  carefully  re-examined  cer- 
tain indentures  of  lease  and  release  of  the  12th  and  14th  of  November,  1836,  whichhad 
been  produced  at  the  time  the  state  of  facts  was  carried  in,  and  his  opinion  thereupon 
was  that  he  had  no  jurisdiction  to  execute  the  decree  as  to  the  real  estate. 

The  release  of  the  14th  November,  1836,  was  made  between  the  testator  of  the  M 
part ;  certain  creditors,  whoee  debts  were  intended  to  be  thereby  charged  on  the  real 
estate,  of  the  second,  third,  fourth,  and  fifth  parts  ;  and  William  James  and  Bobert 
Hinde,  trustees  for  sale,  of  the  sixth  part;  and  after  reciting  certain  mortgages  of  w 
estate,  in  five  different  portions,  to  five  different  persons,  and  the  intention  to  make  ttie 
fresh  charges,  it  was  witnessed,  that  the  said  John  Swift  thereby  conveyed,  and  Sarah  hia 
wife  released  unto  the  said  William  James  and  Robert  Hinde,  their  heirs  and  9mff»» 
all  those  hereditaments  and  premises,  firstly,  secondly,  thirdly,  fourthly,  and  fifu^ 
therem  described  (being  the  mortgaged  property),  together  witii  some  otiien*  to  hoM 
(a)  B«portedby  J.  Macavlat,  Esq.,  Bairister^al-law. 
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the  same,  subject  to  the  several  mortgages,  unto  and  to  the  use  of  the  said  William 
James  and  Robert  Hinde,  their  heirs  and  assigns,  "  upon  trust  when,  and  from  time  to 
&ne,  as  he  or  they  shall,  in  their  or  his  discretion,  think  proper,  and  without  the  neces- 
sity of  any  further  consent,  concurrence,  or  authority  of,  or  by  any  notice  to,  the  said 
John  Swift,  his  heirs,  appointees,  executors,  administrators,  or  assigns,  or  any  of  them, 
by  mortgaging,  selling,  leasing,  or  otherwise  disposing  of  the  said  premises,  or  any  part 
or  parcel  thereof,  or  by  all  or  any  of  the  said  ways  and  means,  or  by  such  other  ways 
and  means  as  shall  be  deemed  expedient ;  and  in  the  event  of  a  partisi  disposition  of  the 
said  premises,  or  any  part  thereof,  being  made,  without  prejudice  to  their  or  his  power 
of  afterwards  making  a  more  complete  or  entire  disposition  thereof,  or  of  any  part 
tiiereof ;  to  levy  all  such  sum  and  sums  of  money  as  they,  the  said  William  James  and 
Robert  Hinde,  or  the  survivor  of  them,  or  their  or  his  heirs  or  assigns,  shall  think 
proper,  with  power  to  enter  into  any  special  stipulations  with  any  purchaser  relative  to 
title  or  otherwise,  and  also  to  buy  in  the  said  trust  premises,  or  any  part  thereof,  at  any 
public  auction,  and  also  to  vary  or  rescind  any  contract  for  sale,  and  to  postpone  any 
sale  or  sales  to  such  times  as  they  or  he  shall  think  fit."  And  further,  lliat  all  their 
contracts,  conveyances,  &c.  should  be  binding  on  the  said  John  Swift,  his  heirs  and 
assigns,  whether  he  or  they  executed  them  or  not ;  and  that  their  receipts  should  be 
good  and  sufficient  disdiarges.  And  it  was  thereby  declared  and  agreed  that  the  said 
William  James  and  Robert  Hinde,  and  the  survivor  of  them,  their  and  his  heirs  and 
assigns,  should  stand  possessed  of  the  sum  and  sums  of  money  so  by  them  received  or 
ndsed,  upon  trust  to  pay  and  satisfy  their  own  costs,  charges,  and  expenses ;  and  then 
to  pay  off  the  several  mortgages ;  and  after  payment  thereof,  to  pay  and  satisfy  the 
debts  of  the  parties  thereto  of  die  second,  third,  fourth,  and  fifth  parts;  "  and  from  and 
after,  and  subject  to,  the  answering  of  the  several  trusts  and  purposes  aforesaid,  upon 
trust  to  pay  the  residue  or  surplus  (if  any)  of  the  said  trust  moneys  so  to  be  raised  as 
aforesaid,  unto  the  said  John  Swift,  his  executors,  administrators,  and  assigns,  and 
tliat  without  any  claim  or  equity  thereon,  by  or  in  favour  of  the  heirs  or  real  representa* 
fives  of  the  said  John  Swift,  whether  the  same,(a)  notwithstanding  that  the  said  trust 
estate  should  or  might  remain  unconverted  at  the  time  of  his  decease." 

Upon  perusing  this  deed,  the  Master  expressed  his  opinion  that,  by  the  operation 
tiiereof,  tibe  testator  had  converted  all  his  said  real  estates  into  personal  estate,  and 
therefore,  that  he,  the  Master,  had  no  jurisdiction  to  execute  the  decree,  so  feur  as  it 
related  to  the  said  real  estates  of  the  testator. 

A  supplemental  bill  was  therefore  filed  in  December,  1839,  praying  that  the  trusts  of 
file  indentures  of  the  12th  and  14th  November,  1836,  might  be  carried  into  execution 
under  the  decree  of  the  Court ;  and  on  the  27  th  of  January,  1841,  a  decree  was  made 
for  carrying  them  out  accordingly,  and  for  a  reference  to  the  Master  to  make  inquiries 
as  to  sales  and  contracts  for  sales  entered  into  by  the  trustees. 

On  the  2nd  of  May,  1842,  the  Master  made  his  general  report,  and  thereby  (inter 
alia)  certified  what  he  found  to  be  due  in  respect  of  the  several  legacies  and  annuities 
given  by  the  will,  and  the  arrears  thereof;  also  the  contracts  and  sales  that  had  been 
made ;  and,  alter  stating  the  effect  of  the  indentures  of  the  12th  and  14th  November, 

1836,  and  that  the  testator  did  not,  between  the  date  thereof  and  the  24th  of  January, 

1837,  become  seised  of,  or  entitled  to,  any  other  real  estate,  he  found  that  the  testator 
was  not  seised  of  or  entitled  to  any  real  estate  whatsoever,  at  the  time  of  his 
death.  This  report  was  confirmed,  on  the  cause  coming  on  upon  further  directions,  on 
the  24th  of  April,  1843  ;  and  other  references  and  reports  were  also  made  and  con- 
firmed; and  the  whole  of  the  said  real  estate  was  sold,  under  the  direction  of  the  Gonrt. 

It  appeared  that  the  personal  estate,  exclusive  of  the  proceeds  of  the  sales  of  the  real 
estates,  amounted  to  2,414/.  Ss.  4d. ;  and  that  the  surplus  proceeds  of  the  real  estates, 
titer  deducting  the  amount  of  the  several  mortgages  thereon,  and  the  costs  of  the  deeds 
of  the  12th  and  14th  of  November,  1836,  amounted  to  10,830/.  Is.  3d.  It  appeared  also 
that  several  legacies  and  annuities  had  been  paid,  and  that,  in  consequence,  there  only 
remained  of  tiie  2,414/.  8s.  4d.  the  sum  of  1,757/.  10s.  7d.  to  be  administered.  In 
July,  1844,  an  order  was  made  for  that  purpose ;  but  the  commissioners  of  her 
Majesty*s  Board  of  Stamps  and  Taxes  having  demanded  probate  duty  on  the  said  sum  of 

(a)  SolatksorigtaMl. 
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10,8302.  Is.  3d.,  and  their  claim  being  disputed,  no  further  steps  could  properly  be 
taken  in  the  administration  of  the  estate  till  that  question  should  be  settled. 

The  plaintiffs  in  the  cause,  therefore,  with  the  consent  of  the  Crown,  now  presentedt 
iheir  petition,  fully  setting  forth  the  facts  of  the  case,  and  thereby  prayed  that  if  the 
Court  should  be  ol  opinion  that,  under  the  circumstances  thereinbefore  stated,  probata 
duty  was  payable  in  respect  of  the  said  sum  of  10,830/.  Is.  3d.,  that  it  might  be 
referred  to  the  Master  to  whom  the  causes  stood  referred,  to  inquire  and  state  to  the 
Court  the  amount  of  such  probate  duty,  and  that  the  sum  so  found  due  might  be 
directed  to  be  paid  to  the  solicitor  of  the  petitioners,  to  be  applied  in  payment  of  the  duty.. 

Purvis  (with  him  Gltuse),  for  the  petitioners. — On  the  2nd  May,  1842,  the  Master 
made  his  general  report,  and  found  that  the  testator  did  not,  between  the  date  of  the 
indentures  of  1836  and  his  death,  become  entitled  to  any  real  estate,  and  that,  there* 
lore,  he  was  not  entitled  to  any  real  estate  at  his  death.  [The  Master  of  the  BolIiS* 
—It  stands  thus :  actual  conversion  after,  in  pursuance  of  trusts  created  before,  ihs 
death  of  the  testator.]  Yes.  In  July,  1844,  directions  being  given  to  the  Master  to 
inquire  as  to  the  duty  on  the  residue,  this  claim  was  made ;  and  in  reference  to  it 
two  questions  are  to  be  considered:  first,  the  doctrine  of  conversion  was  not 
establuhed  by  the  Court  of  Chancery  for  any  fiscal  purposes,  but  only  ti> 
regulate  the  descent  and  devolution  of  property  among  the  represoitatives  of 
deceased  parties,  in  cases  of  subsisting  contracts  or  the  like ;  and  secondly,  in  no  po&» 
sible  way  of  looking  at  the  money  which  is  the  produce  of  this  land,  can  it  be  considered 
bona  notabiUa  ;  from  which  it  follows  that  it  is  not  liable  to  probate  duty.  First,  the 
recitals  of  November,  1836,  clearly  shew  that  it  was  intended  to  convey  the  proper^ 
absolutely  to  the  trustees,  subject  to  the  mortgages  and  debts ;  and  the  trustees  are  to- 
sell  absolutely,  and  stand  possessed  of  the  money,  the  produce  thereof,  on  trust  to  poj 
off  the  mortgages,  &c.  [The  Mastb&  of  the  Rolls. — On  that  deed,  suppose  Mr.. 
Swift  had  died  intestate,  would  the  surplus  g^  to  the  administrator  or  to  the  heir  ?]  To 
the  heir.  The  case  of  Wright  v.  Rose  (2  Sim.  &  St.  323)  (a)  bears  strongly  on  tins^ 
Oase,  and  supports  our  construction  of  it^  The  case  of  Clay  v.  Willis  (1  Bam.  &. 
Cr.  3  64)  (6)  is  also  a  strong  authority  in  our  favour.  There  the  surplus  proceeds  of  landa* 
mortgaged  with  a  power  of  sale,  and  sold  after  the  mortgagor's  death,  were  held  to  be 
equitable  assets,  and  not  recoverable  by  the  executors ;  so  that,  unless  there  is  a  trust 
giving  away  the  money  from  the  heir,  mere  negative  words  that  the  heir  diall  not  take^ 
will  not  avail.  But,  secondly,  if  property  is  bona  notahUia,  executors  and  administra- 
tors are  entitled  to  it.  The  words  bona  netabilia  are  words  belonging  to  the  Ecclesias- 
tical Court ;  originally  such  property  belonged  to  the  ordinary,  and  was  by  him  applied 
inpios  vsus,  and  afterwards  it  was  given  to  the  administrator,  so  that  if  the  one  could 
not  take  it,  no  more  could  the  other,  llie  characteristic  of  bona  notabilia  is,  that  they* 
can  be  administered  by  the  Ecclesiastical  Court  Could  this?  If  not,  that  alone  would 
defeat  the  claim  to  probate  duty.  The  doctrine  of  legal  and  equitable  assets  is  this  t 
Legal  assets  are  either  what  the  executor  or  administrator  takes  by  the  aid  of  the  Ecde* 
fliastical  Court,  or,  in  reference  to  real  estate,  whatever  can  be  recovered  in  a  court  of 
law;  but  equitable  assets  are  such  as  can  be  come  at  only  through  a  court  of  equity- 
If  BO,  the  executors  could  recover  this  property,  not  in  virtue  of  their  probate,  but 
by  means  of  the  trust,  that  is,  by  the  interposition  of  equity.  Clay  v.  Willis  is  on  all 
fours  with  this  case,  and  Barker  v.  May  (9  Bam.  &  Cr.  489)  (c)  is  to  the  same  effect. 
The  case  of  property  in  a  foreign  country  is  analogous  to  the  present,  for  however  kxge- 

(a)  The  dedsioa  ia   WrigM  t.  Rote  was,  tbat  suplvs  to  the  agent  of  the  exeeatora.    The  agort^ 

irhere    a   martsage   deed   contaiiis   a  power  of  as  well  as  the  exeeatora,  having  died,  the  adminla. 

sale,    with   a   mrectioii   that    the   gorplua    ^t).  trator  de  bonis  non  of  the  mortgagor  brought  aa 

duce   shall  be  paid  to  the   mortgagor,  his  eze-  action  against  the  executor  of  the  agent,  which  wa» 

cntors  and  administrators,  if  a  sale  takes  place  held  not  to  be  maintainable,  becanse  the  ■wncy 

in  the  lifetime  of  the  mortgagor,  the  snrplns  is  songht  to  be  recoYcred  was  equitable  and  not  legai 

personal  estate ;  but  if  after  his  death,  it  Is  real  assets,  and  not  reooTerable  by  the  executors  them* 

«•***«•  selves  as  such. 

(6)  Clayr.  IFittit  was  also  a  case  of  a  moitgage,  (c)  BarJivr  t.  3fa^  was  a  case  of  a  devise  to  adl, 

with  power  to  sell  and  pay  the  surplus  to  the  mort.  and  the  proceeds  to  be  personal  estate.    ▲  legae;^ 

gagor,  who  died  before  any  sole,  having  devised  his  was  not  recoverable  in  the  Ecclesiastical  Gourt,  ba.^ 

real  and  personal  estate  to  his  executors  to  sell  and  cause  the  assets  were  equitable. 
pay  debts.    The  mortgagee  then  sold  end  paid  tha 
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it  may  be,  it  is  not  sul^ect  to  the  ordinaiy,  and  therefore  not  liable  to  the  probate 
daty,  the  real  question  in  all  cases  bemg  whether  the  property  was  within  the 
jurisdiction  of  the  ordinary  at  the  death  of  the  owner.  {Attorney ^General  ▼.  Jackson, 
8  Bligh,  15  ;(a)  Attorney -General  v.  Hope,  id.  44.)  So  in  the  case  of  a  lady  having  a 
general  power  of  appointment  by  will  over  a  fund,  the  question  arising  whether  pro- 
bate duty  was  payable  on  the  sum  appointed,  it  was  held  that  it  was  not,  because  it  was 
Dot  assets  for  the  payment  of  debts.  {Piatt  v.  Routh,  3  Beav.  257  \ih)  S.  C.  in  Dom. 
Proc. ;  Brake  v.  Attorney-General,  10  Ckrk  &  Fin.  257.) 

Kimdersley,  for  other  persons  in  the  same  interest.— The  simple  question  is,  is  this 
jiroperty  for  which  probate  or  administration  is  granted  ?  Now  Mr.  Swift  says  the 
property  shall  be  treated  as  personal  estate  for  all  purposes  of  devolution ;  that  is,  it  shall 
go  to,  not  the  heir,  but  those  who  would  take  it  if  it  were  personalty.  But  the  Crown 
•contends  that,  by  the  doctrine  of  efuitable  conversion,  it  is  personalty,  and  so  liable  to 
dttty.  It  must  oome  to  this,  then,  that  the  Crown  has  a  right  to  call  upon  this  Court 
to  put  the  property  into  such  a  state  as  that  it  may  be  deedt  with  as  personalty,  and 
then  it  will  come  in  and  daim  probate  duty  on  it  as  such.  The  doctrine  of  equitable 
conversion  is  misapprehended ;  the  property  is  not  really  converted,  it  would  be  beyond 
human  power  to  do  so,  there  is  no  physical  transformation;  but  tiie  meaning  of  it  is 
simply  tiiat  the  property  shall  be  treated  as  if  it  really  were  personalty.  The  state  of 
the  property  at  the  death  of  the  owner  is  the  thing  to  be  considered,  and  the  direction 
tiiat  it  shall  go  to  the  personal  representatives  is  immaterial.  In  the  case  of  a  contract 
for  the  purchase  of  real  estate,  and  the  death  of  the  purchaser  before  the  completion 
of  the  contract,  the  purchase-money  pays  probate,  but  the  real  estate  does  not.  But 
what  the  Crown  is  now  contending  for  is  in  efifect  to  make  both  pay  probate,  in  case 
of  the  death  of  both  vendor  and  purchaser  after  the  contract  and  before  the  conveyance. 
It  is  said,  however,  that,  because  the  settior  has  said  his  legal  personal  representative 
tlhaU  take,  and  not  his  heir,  therefore  the  property  is  to  be  treated  as  money.  But  we 
have  instances  every  day  of  a  direction  to  convert,  and  yet  there  is  no  case  in  which 
it  has  been  held  that  probate  duty  is  pa3rable.  The  Crown  indeed  (c)  has  just  preferred 
a  daim  for  duty  on  real  property  purchased  by  partaecs  for  the  purposes  of  their 
trade,  on  the  ground  that  courts  of  equity  have  hdd  all  partnership  property  to  be 
personalty.  {Phillips  v.  Phillips,  1  Myl.  &  K.  649.)  Such  a  daun  was  never  made 
before,  not  even  in  the  case  of  Mr.  Arkwright,  whose  property  was  so  large.  If  the 
claim  of  the  Crown  in  this  case  be  sustained,  it  will  unsettle  the  established  rule  as  to 
the  idative  rights  of  the  real  and  personal  representatives. 

2Vinter,  for  other  parties  in  the  same  interesLt-The  question  as  whetiier  this  property 
W9S,  at  the  death  of  the  testator,  personal  estate,  in  respect  of  whidi  probate  duty  is 
jmyable.  The  trust  is  to  sell,  mortage,  &c.,  and  therefore  the  trustees  were  not 
imperativdy  bound  to  sell.  Suppose  they  had  made  leases  and  had  taken  fines,  would 
the  interest  in  the  real  estate  remaining  in  the  testator  then  be  converted  into  per- 
sonal estate  ?  Reliance  has  been  placed  on  the  clause  which  directs  that  the  real 
.  representative  shall  take  nothing  if  the  property  should  happen  to  remain  unoouverted 
At  the  death  of  the  testator ;  but  that  dause  shews  he  himself  thought  it  would  be  real 
property  if  not  so  converted  at  his  death.  As  to  the  equity  in  favour  of  the  Crown,  it 
may  be  remarked,  the  Acts  regulating  the  duty  are  fiscal  Acts,  and  in  order  to  give 
tiiem  effect,  the  Court  is  called  upon  to  alter  the  rights  of  parties,  which  it  will  not  do. 
In  the  case  of  Du  Hourmelinv,  Sheldon  (1  Beav.  78)  no  option  was  allowed  to  the  Crown 
to  say  it  would  take  the  property  in  the  character  of  land ;  and  if  the  prerogative  could 
aot  daim  such  a  right,  still  less  can  any  indulgence  be  shewn  to  fiscal  Acts. 

Tmas  (with  him  Maule),  contrlt. — ^An  attempt  has  been  made  to  prejudice  the 

(a)  In  iif Forney. Geiural T.  JiaciboR,  the  testator  power;  and  in  de&nlt  over,  she  appointed;  and 

died  in  India,  leaving  executors  there ;  no  probate  probate  duty  was  not  payable  on  the  daughter's 

daty  was  payable  on  property  there,  nor  was  duty  will,  though  legacy  duty  was  on  both, 
payableon  legacies  paid tiiere.   In  Attomey-Gtneral         (c)  The  ease  alliided  to  is  that  of  CuMlcnn  %"• 


.  Hmt,  the  testator  was  domiciled  in  this  ooontry,  Bmdtham,   before    Yiee-ChanoeUor  Wigraoi,    in 

and  his  executors  Ad  not  in  their  probate  indvde  which  i^  Crown  daimed  probate  doty  on  i«al 

property  in  America.  estate  purchased  and  used  by  partners  for  the  par- 

(o)  In  Plati  T.  Eondh,  a  testator  gave  Us  re-  poses  of  their  pastnenhip;  the  Vice-ChanoeUor  tats 

sidnary  estate  to  his  daughter  tot  Bfe,  with  a  power  since  decided  against  the  daim  of  the  Crown, 
of  appointing  by  will,  which  was  held  to  be  a  general 
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case,  by  saying  the  daim  has  now  for  the  first  time  be^n  set  up.  Bat  if  the  daim  he 
just  in  itself,  its  novelty  can  form  no  ground  of  objection  to  it,  especially  as  the  cas- 
cumstances  under  which  it  is  made  are  modem.  It  is  also  said  that  it  is  unfair  to 
make  this  daim,  as  the  Crown,  on  its  own  prindples,  insists  upon  the  payment  of 
probate  duty  by  the  representatives  of  both  the  vendor  and  purchaser,  in  case  of  the 
death  of  both  before  the  completion  of  the  contract ;  but  this  is  not  so,  as  will  be 
shewn  hereafter.  The  two  propositions  which  it  is  sought,  on  the  part  of  the  Crown, 
to  establish,  are,  first,  that  in  this  case  there  has  been  a  conversion  out  and  out*  and 
therefore  the  property  in  question  is  personalty ;  and  secondly,  that  the  property  so 
<x>nverted  is  such  that  probate  is  required  to  be  taken  out  in  respect  of  it.  T^at  the 
conversion  is,  in  this  case,  of  an  out  and  out  character,  is  plain,  from  the  cases  of  Vam 
V.  Bameit  (a)  (19  Ves.  102)  and  Stead  v.  Newdigate  (2  Meriv.  521),  in  the  former 
of  which  it  was  held  that  a  conveyance  to  sell  and  pay  debts,  the  surplus  to  go  to  the 
grantor,  operated  as  a  conversion,  and  in  the  latter,  a  covenant  to  convey  on  trusts,  the 
last  of  which  was  in  favour  of  the  covenantor,  had  the  same  effect.  It  is  said,  however, 
that  it  was  not  imperative  on  the  trustees  to  sell  absolutely,  and  that  they  might  have 
mortgaged  or  leased  the  lands,  and  therefore  the  conversion  is  not  out  and  out ;  but 
the  case  of  Biggs  v.  Andrews  (5  Sim.  424)  shews  that  this  position  is  not  well  founded. 
There  the  trust  was  to  sell  or  mortgage,  and  the  part  remaining  unsold  was  hdd  to  be 
personalty.  Wright  v.  Rase  does  not  apply,  for  it  was  a  case  of  an  equity  of  redemp* 
tion ;  and  7^  Attorney^  General  v.  Holford  (1  Price,  424),  which  was  a  case  of  a  devise 
to  trustees  to  sell  the  estate,  though  taken  tfi  statu  quo  by  the  residuary  legatee,  was 
hdd  to  be  liable  to  legacy  duty,  and  would  have  gone  to  his  personal  representativas 
in  case  of  his  death,  llie  property,  therefore,  in  this  case,  is  converted  into  per* 
aonalty  out  and  out,  and  if  so,  it  is  usdess  to  talk  of  bona  notabilia.  The  conversion 
was  complete ;  the  property  was  personalty  at  the  death  of  the  testator,  and  was  there- 
fore bona  notabilia,  and  so  liable  to  probate  duty.  [The  Mastbb  of  the  Roixs.— 
What  do  you  say  as  to  money  due  upon  contract  ?  It  is  seldom  set  apart  for  the  |»r* 
ticular  purpose,  but  is  generally  mi^  up  with  the  other  funds.  Is  it  liable?]  Yea; 
why  not,  if  not  appropriated?  [The  Mastbb  of  the  RoLLs.-*If  the  vendor,  after 
having  made  the  contract,  die,  as  wdl  as  the  purchaser,  and  the  money  is  afterwaida 
paid  to  the  executors  of  the  former,  what  then?]  Oh,  that  would  be  a  case  of  debt 
owing  by  the  purchaser,  and  a  drawback  would  be  allowed  on  his  probate  by  the  Com- 
missioners  of  Stamps,  and  there  woyld  be  only  one  payment  of  duty,  viz.  by  the 
executors  of  the  vendor.  But  it  is  not  necessary  to  shew  that  the  property  was  con- 
verted at  the  death ;  it  is  suffident  for  the  present  purpose  to  shew  that  the  executors 
were  bound  to  apply  it  as  other  assets  ;  £ot,  if  so,  it  is  liable  to  duty.  By  the  sdiednk 
to  the  Act,  the  duty  apparently  is  imposed  on  the  fund  which  the  executor  would 
reodve  by  the  authority  given  by  the  Ecclesiastical  Court ;  and  the  definition  of  the 
inventory  directed  to  be  funushed  to  that  Court,  as  given  in  Bac.  Ab.  tit.  Executon 
and  Administrators,  £.11,  is — "  A  full  and  just  description  of  all  the  personal  estate 
and  effects  which  belonged  to  the  deceased."  Primd  fade,  therefore,  all  property 
the  executor  recdves  applicable  to  the  purposes  of  administration  would  be  found  in 
the  inventory  and  would  be  returned  to  the  Ecclesiastical  Court.  At  the  common 
law,  real  property,  on  the  death  of  the  owner,  found  a  new  owner,  but  personal  pre* 
perty  did  not ;  and  if  the  owner  of  the  latter  died  intestate,  the  ordinary  took  possession 
of  it,  and  applied  it  pro  salute  aninus.  There  are  but  three  ways  in  which  property 
can  come  to  an  executor  at  all,  and  but  two  in  which  it  comes  to  him  as  such.  Fint, 
an  equity  of  redemption,  for  instance,  as  equitable  assets,  comes  to  him  as  trustee,  and 
not  as  executor,  and  is  therefore  exempt  from  duty.  But,  secondly,  property  may 
come  to  the  executor  by  order  of  a  foreign  tribunal,  handing  it  over  to  him  after 

(a)  In  Van  ▼.  Banuit,  real  ettate  "vna  beld  to  Ve  riage,  the  husband  ooyenanted  to  oonm  lands 

converted  out  and  out  under  a  trust  to  sell  for  pay-  which  were  to  be  sold  six  months  after  tb«  death  of 

ment  of  debts,  and  to  pay  the  residue  to  the  grantor,  S.  N.,  and  the  proceeds  to  be  on  trust  for  the  hu»- 

his  executors,  &c.,  and  falling,  thus  impressed  with  band  and  wife  and  children,  with  an  ultimate  trust 

the  eliaracter  of  money,  to  one  who  died  an  infant,  for  the  husband.    He  died  before  S.  N.,  without 

and  incompetent  therefore  to  elect  to  have  it  re-  issue  and  without  conveying,  and  the  estate  was 

converted,  it  passed   to  his  administratrix.     In  converted  into  personalty. 
Stead  V.  Ntwaigait,  by  articles  previous  to  mar- 
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production  of  the  probate ;  and  in  this  ease  also  probate  duty  is  not  payable,  because 
the  ordinary  has  no  jurisdiction.  The  executor  takes  by  the  law  of  the  foreign 
country,  and  the  probate  only  evidences  his  character.  The  third  case  is  where  £e 
executor  claims  as  such.  If  he  cannot  in  this  case  make  title  in  respect  of  the  juris- 
diction of  the  ordinary,  he  cannot  make  title  at  all;  that  is  the  toUgate  through  which 
he  must  pass ;  and  the  executor  and  administrator  di£fer  only  in  this,  that  the  executor 
is  designated  by  ^e  testator  to  administer  the  trusts  of  his  will.  So  that,  in  the  case  of 
land,  it  is  the  heir  that  takes ;  in  the  case  of  a  trust  it  is  necessary  to  have  recourse  to  the 
Court  of  Chancery;  for  foreign  property,  the  order  of  the  foreign  tribunal,  together 
with  probate,  is  necessary;  but,  in  the  last  case,  it  is  the  ordinary  alone  that  giyes 
authority.  In  the  case  of  partnership,  if  one  partner  died  and  the  otlier  refused  to  pay 
over  his  share  of  the  property  without  the  ud  of  a  court  of  equity,  the  ordinary  would 
have  been  the  person  to  come  here  to  take  the  amount;  and  partnership  property, 
though  a  mixed  fund,  made  up  of  realty  and  personalty,  goes  to  the  executor,  and  is 
liaUe  to  duty.  (The  Mastbb  of  ^e  Rolls. — Is  that  the  case  (a)  now  before  Vice* 
ChanoeUor  Wigram  ?]     Yes.    They  cited  Wms.  Ex.  192. 

Purvis,  in  reply.— To  say  that  the  property  cannot  be  recovered  except  through  the 
ordinary,  is  to  b^  the  question.  Neither  is  it  correct  to  say  that  the  executor  does 
not  materially  differ  from  the  administrator,  for  the  former  takes  all  the  testator's 
personalty,  whether  passing  through  the  toUgate  or  not,  but  the  latter  has  no  other 
tide.  Supposing  a  man  having  personalty  in  a  foreign  country  sends  orders  for  it  to 
be  converted  and  transmitted  to  this  country,  but  before  it  arrives  he  dies,  does  the 
intention  to  convert  and  bring  it  here  render  it  taxable?  Surely  not.  Well,  then,  real 
eatate  is  just  as  foreign  to  the  jurisdiction  of  the  ordinary  as  personalty  in  a  foreign 
country,  and  the  intention  to  convert,  till  it  is  actually  carried  out,  will  have  no  effect  in 
the  <me  case  any  more  than  in  the  other.  We  admit  the  authority  of  Van  v.  Barnett, 
bat  we  deny  that  the  Crown  is  entitled  unless  it  finds  the  property  actually  converted 
at  the  deatii  of  the  owner.  It  is  said  to  be  a  hard  case  to  prevent  the  Crown  from 
taking  advantage  of  the  equitable  doctrine  of  conversion;  but  it  could  never  be  intended 
that  fiscal  rights  are  to  interfere  with  the  rights  of  parties.  As  to  Attorney ^  General  v. 
Holford,  it  is  true  the  land  was  ordered  to  be  converted,  and  if  it  be  so,  it  is 
liable  to  duty ;  but  it  is  not  clear  that  that  is  so  on  all  occasicms.  The  case  of 
Aaamey-General  v.  Mangles  (5  Mees.  &  Welsh.  120)  is  the  other  way.  [The  Mastbb 
of  the  Rolls.— -That  was  a  discretionary  case ;  if  the  conversion  be  imperative,  it  is 
different.]  At  law  it  would  be  a  question  of  money  or  no  money,  and  they  would  not 
look  at  the  trusts.  I  must  protest  against  the  doctrine  that  because  personal  property 
comes  to  the  hands  of  the  executor,  it  is  therefore  liable  to  probate  duty. 

Judffment^^Monday,  May  26. 
The  Master  of  the  Rolls. — [His  Lordship  stated  the  facts  and  then  proceeded.] 
At  the  hearing  of  the  petition  it  was  contended  by  the  petitioners  that  the  probate  duty 
was  not  payable,  and  an  order  was  asked  declaring  the  10,830/.  Is.  dd.  exempt  from 
all  claim  by  the  commissioner.  On  the  other  hand,  the  Crown  insisted  that,  by  the 
deed  of  conveyance  to  the  trustees,  the  property  was  directed  to  be  converted  out  and 
out,  and  was  to  be  considered  for  all  purposes  as  personal  estate ;  and  it  was  argued 
that  if  reel  estate  possessed  the  attributes  of  personalty  for  some  purposes,  it  should  be 
subject  to  all  the  incidents  of  personal  estate,  and  of  course,  among  other  incidents,  ta 
the  payment  of  probate  duty.  It  is  true,  that  a  conveyance  by  the  owner  of  a  real 
estate,  on  trust  to  sell  it  for  a  particular  purpose,  as  for  the  payment  of  debts  with  a. 
direction  to  pay  any  surplus  of  the  purchase-money  to  the  owner,  his  executors,  admi- 
nistrators, and  assigns,  may  have,  and  often  has,  the  effect  of  inducmg  this  Court  to> 
apply  to  the  property,  in  whatever  state  it  may  be  found,  the  rules  of  distribution  which 
are  commonly  applicable  to  personal  estate  only.  In  cases  where  this  is  done,  the 
owner  is  in  figurative  or  metaphorical  language  said  to  have  impressed  upon  his  real 
estate  the  character  of  personalty,  or  to  have  converted  out  and  out  the  realty  into  per- 
sonalty.   This  language  is  used,  and  the  Court  has  occasion  to  apply  the  rules  of 

(a)  Oataue  v.  Brad$kmOf  mpra,  p.  433. 
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distribution,  in  the  manner  I  have  noticed,  only  in  caies  irfaere  there  has  been  no  aeteal 
conversion  by  the  owner ;  and  it  is  important  to  observe  that  such  application  of  thoae 
roles  of  distribution  is  and  can  be  efiected  only  by  executing  ^e  tnuits,  expressed  €r' 
implied,  which  the  Court  enforces  against  all  persons  having  any  legal  estate  interfering 
with  the  apparent  intention  of  the  owner  of  the  property,  or  opposed  to  the  lighfts 
which  he  meant  to  confer.  What  is  meant  is,  that,  for  purposes  plainly  contemplated 
by  the  owner,  or  for  purposes  necessary  to  the  acoomphshment  of  his  apparent  intention, 
and  to  give  effect  to  the  rights  which  he  expressly  or  by  implication  meant  to  ccm£er, 
the  Court  will  declare,  or  at  least  will  impute  trusts,  and  in  the  execution  of  sudi  tmsts 
irill  distribute  property  as  if  it  were  personalty.  After  such  a  conveyance,  even  if  we 
assume  that  obligatory  claims  to  a  portion  of  the  intended  purchase-money  had  been 
created,  the  equity  of  the  land  remains  with  the  owner ;  and  after  satisfying  the  pecn- 
niary  claims  which  he  has  rendered  obligatory,  either  by  otiier  means  or  out  of  the  land 
itself,  he  may  require  the  trustees  to  convey  to  him  either  the  whole  estate,  or  any 
surplus  of  it;  and  even  without  a  conveyance  he  may,  by  declarations  which  have  been 
called  slight,  take  from  the  property  that  personal  character  ^ich  he  was  conai- 
dered  to  have  impressed  upon  it,  and  establish  his  right  to  it  m  its  actually 
•existing  character  of  land  or  real  estate.  If  he  does  not  at  all  interfere,  and  no  sale  is 
made  in  his  lifetime,  then,  at  the  time  of  his  death,  this  Court  has  jurisdiction  to  give 
effect  to  his  apparent  intention,  and  will,  for  that  purpose,  consider  the  person  in  whom 
the  legal  estate  is  vested,  whether  he  be  a  trustee  oeated  by  deed,  or  an  heir  entitled  by 
descent,  as  a  trustee  for  that  purpose,  but  not  for  any  other  purpose ;  so  that,  if  there 
be  not,  by  deed,  by  devise,  or  otherwise,  aa  apparent  intention  to  take  the  surplus  firam 
the  heir,  the  heir  will  in  equity  be  held  entitled  to  the  surplus,  though  it  may  have  been 
actually  converted  into  money  by  the  trustees,  in  making  sales  pursuant  to  the  tnisCs, 
and  for  the  purposes  of  answering  th%  intention  really  appearing.  The  cases  in  whidi 
the  actual  conversion  into  money  under  a  deed  does  not  deprive  the  heir  of  his  title  by 
descent  shew  a  great  difference  between  an  actual  conversion  and  that  which  has  been 
in  equity  called  a  conversion  out  and  out.  That  expression  is  strictly  applkaUe  to 
conveyances  which  the  Court  has  the  jurisdiction  to  make,  and  will  make,  by  enfordng 
equities  and  executing  trusts  which  it  declares  or  imputes,  for  the  purpose  of  cairying 
into  effect  intentions,  expressed  or  implied,  of  the  owner  of  the  land.  In  the  case 
supposed,  the  real  estate  is  not  in  fJBtct  converted,  or  in  any  way  altered,  at  the  time  of  I 
the  owner's  death ;  and  equity  considers  not  what  might  have  been  done  with  it»  hnt  { 
^at  ought  to  be  done,  and  will  declare  or  act  upon  ^e  trasts  which  are  sequiredfe  | 
the  purpose  of  making  the  actual  conversion  at  the  instance  of  those  only  who  liie^  ' 
themselves  entitled  to  the  benefits  of  such  trusts.  And  we  may  reasonably  aak  die  j 
question,  whether,  after  a  conveyance  of  the  land  in  trust  to  sell,  or  after  a  v^d  con- 
tract for  the  sale  of  the  land,  and  the  deatii  of  the  legal  owner,  the  Crown  can  be 
entitled,  for  its  own  purposes  only,  to  enforce  the  equities  between  the  parties.  If  ih& 
fMurties  should  release  each  other,  could  the  Crown,  for  purposes  merely  fiscal,  not  in 
the  contemplation  of  any  party,  be  entitled  to  the  benefit  of  trusts  which  are  declared 
or  acted  on  only  for  the  purpose  of  giving  effect  to  the  intention  of  the  parties  ?  Sop- 
posing  the  conversion  not  to  have  been  actually  made  in  the  lifetime  of  the  owner,  and 
to  be  required  for  the  purposes  of  the  deed ;  and  supposing,  further,  that  any  equities 
that  may  have  existed  among  the  persons  interested  in  the  estate  are  waived  or  satisfied, 
I  am  of  opinion  that  the  Crown  could  not  be  entitled  to  enforce  those  equities  for  its 
own  purposes.  In  the  present  case  an  actual  conversion  was  required,  and  has  aoooid- 
ingly  been  made  smce  the  testator's  death,  and  the  proceeds  of  the  sale  have  been  by 
this  Court  treated  as  the  personal  estate  of  the  deceased ;  but  I  am  of  opinion  that  the 
drown  is  not  entitled  to  any  benefit  from  the  conversion  so  made,  and  that  the  interest 
K>f  the  deceased  in  the  property  was  not  subject  to  probate  duty,  because,  in  &ct,  that 
interest  existed  in  the  form  of  an  equitable  interest  in  lands  of  ^eritanoe,  and  not  in 
the  form  of  personal  estate,  in  which  form  alone  the  administration  of  it  could  be 
granted  by  probate.  Probate,  so  fieur  as  relates  to  the  grant  of  adHunistraticm,  haa  regard 
only  to  personal  estate  within  the  jurisdiction  which  the  deceased  had  whilst  livinjp, 
and  at  the  time  of  his  death.  Goods,  chattels,  and  credits  constitute  personal 
estate,  in  respect  of  which  probate  is  granted.    An  equitable  interest  in  hmda  ol 
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iaheritenoe,  or  equities  founded  solely  on  tike  light  to  such  land,  and  attached  to 
tte  ownership  of  land,  do  not  constitute  personal  estate,  although  the  owner  may 
Iiave  so  dealt  witix  the  land  that  he  can  receive  tiie  benefit  of  it  only  in  the  shape 
of  money,  by  means  of  the  couTcrsion  to  be  made  under  the  authority  of  this  Court,. 
in  execution  of  the  trusts  which  he  has  created ;  and  I  am  of  opinion  that  the 
ocdinary  has  no  jurisdictioa  over  such  property,  and  that  the  person  to  whom  adminis- 
tntion  is  granted  has  not,  by  virtue  onfy  of  such  grant  of  administration  contained 
in  the  probate,  any  zi^t  to  the  administration  of  such  property^  In  cases  of  this 
aart»  ambiguity  may  hays  arisen  from  the  figurative  or  the  metaphorical  language 
ia  whidi  this  equitable  doctrine  is  eiqpressed,  and  also  from,  the  twofold  office  or 
diaracter  of  probate,  which,  beddcs  granting  administration,  authenticates  the  will,  and 
IB  evidence  of  the  charaeter  of  the  executor.  Probate,  as  evidence  of  the  will  and 
of  the  character  of  the  execntor,  may,  in  many  cases,  be  required  for  the  purpose  of 
poraiving  the  executor's  title  to  personal  estate  which  may  not  be  comprised  in  the  grant 
of  adnmaistration  contamed  in  the  same  probats ;  and  in  this  case  I  am  of  opinion,  that 
money  to  arise,  and  which  in  this  case  did  afterwards  arise,  from  the  sale  of  the  estate* 
as  comprised  in  the  deed  of  November,  1836,  was  not  personal  estate  in  respect  of  which 
probate  was  granted,  and  tlierefi>re  probate  duty  is  not  payable  upon  it.  Such  being 
my  opinion,  this  petition  is  so  firamed  as  to  preclude  me  from  making  any  order  upon  it  ^ 
but  if  it  is  desired  to  have  an  order — which  may  certainly  be  desirable  for  both  parties^ 
for  the  purpose  of  taking,  this  decision  elsewhere, — ^if  it  is  desired  to  have  an  order,  the 
petition  may,  by  the  consent  of  parties,  be  so  amended  as  to  obtain  it.  A  course  of  that 
sort  was  pursued  in  Piatt  v.  BoSuh,  where  I  found  myself  in  precisely  the  same  difficulty 
of  not  bcong  able  to  make  an  order,  and  the  case  was  earned  to  the  House  of  Lords^ 
-which  it  could  not  be  if  I  merely  refused  to  make  an  order.  I  am  of  opinion,  that 
probate  duty  is  not  payable ;  if  it  is  desired  I  should  make  an  order,  it  can  only  be  done 
upon  amending  the  petition. 

His  lordship  afterwards  obserred,  tiiat  if  desired,  the  object  might  be  effected  in  this 
way :  the  petition  might  be  amended  by  asking  a  distribution  of  the  fund ;  and  if  an 
order  was  made  for  the  distribution,  without  any  r^ard  to  the  claims  of  the  Crown,  the 
CxDwn  vof^  casaphm  of  it  elsewhere.  What  he  (the  Master  of  the  Rolls)  wished 
was,  that  the  Grown  should  have  an  opportunity  of  carrying  the  matter  elsewhere,  if  it 
siionld  so  think  fit;  and  by  amending  the  petition  so  as  to  pray  for  a  distribution  of  the 
fund,  tiie  Crown  would  have  a  right,  if  its  claima  were  disregarded  in  making  an  order 
upon  that  petition,  to  appeal  firom  his  lordship's  decision,  and  to  have  it  corrected,  if  it 
should  be  found  to  be  erroneoufl. 


ROLLS  COURT. 
Monday,  May  5,  Wednesday,  May  7,  and  Monday,  June  2,  1845* 

MxXYOSr  17.   COLIBTT.  (o) 

Jked^Cmutrueiiim'^LimUaiUm  to  eafteutart  or  tubmmairaion-^Ben^fieul  mtemt  to  eateeuiont 

or  a  tm^tfor  next  ofkhu 

Mif  a  mutrriofffB  Mtilemmi,  a  nm  9f  iioeii  U  fietUd  in  inuUet  far  thiMettlor  and  kit  asaigntf  **Jbr 
hi*  and  their  own  benefit,**  during  the  joint  Uvet  qf  him  and  hie  wife ;  and  if  he  ehould  eurvioet  them, 
to  transfer  the  tame  to  him,  hie  exeeutort,  adminittraiort,  and  attignt,  for  hit  and  their  own  ute 
and  hen^ ;  hut  if  the  wife  thould  turvive,  then  qfter  her  death  to  treaH^er  it  to  hit  etnemtort  or 
adminitiratort,for  their  own  ute  and  bentfit.  The  tetthr  died  UUertate  b^ore  hit  wife,  and  th^ 
took  out  adntinietration  to  hie  ettate, 

MMf  thai  the  woo  not,  at  adminiHrairix,  entitled  to  the  truttf^mdfor  her  own  gertonaX  ei^oymentf. 
but  wot  only  a  truttee  thereqffor  the  next  ofinu 

The  wordt  **forhitand  their  own  uee  and  ben^,**in  the  fret  two  eatee,areeurphtage,  and  (fthey  meai^ 

(a)  Bcportsd  by  J.BU^AirsAT,  ISaq^f  Banisfccr^at^kw. 
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any  thing,  must  be  taken  to  espprete  more  distinetfy  the  extent  qftnierett  limited  s  and  the  tfwrit 
**  their  oton,  8fe."  in  the  last  coh,  may  he  taken  more  emphatieally  to  e^epreet  the  amount  of 
interest  taktn  by  the  executors,  and  to  secure  to  them  the  transfer  qf  the  Jwsd,  as  well  as  to  reliese 
the  trustees  from  themselves  looking  to  the  application  of  it. 

THE  question  in  this  case  was  principally  as  to  the  effect  of  a  clause  in  an  indentme 
of  settlement  bearing  date  the  4th  September,  1802,  and  made  after,  in  pursuance  of 
articles  entered  into  before  marriage.  The  deed  was  made  between  Gkorge  Marshall  of  tlie 
first  part,  Ann  Marshall,  his  wife,  of  the  second  part,  and  John  Meysey,  Richard  Cox» 
and  Joseph  Pridham  (trustees),  of  the  third  part ;  and  thereby,  after  reciting  (inter  aUa) 
an  agreement  dated  6th  December,  1796,  by  which  George  Marshall,  in  consideration 
of  the  then  intended  marriage,  covenanted,  within  three  calendar  months  after  the 
decease  of  his  grandfather,  George  Marshall,  to  convey  to  the  trustees  therein  named 
hereditaments  of  the  yearly  value  of  300/.,  for  the  use  of  himself  for  life,  and  after 
his  decease,  to  permit  Ann  Marshall  to  receive  thereout  an  annuity  of  200/.  for  her 
life,  in  lieu  of  dower,  &c.,  and  reciting  the  death  of  George  Marshall,  the  grandfiither; 
that  no  conveyance  had  been  made  by  George  Marshall  (party  thereto)  ;  that  it  was 
inconvenient  for  him  to  do  so,  and  that,  in  pursuance  of  his  covenant,  and  in  order  to 
make  a  provision  for  his  wife,  equal  in  value  and  in  full  satisfaction  of  the  annuity*  he 
had  agreed  to  transfer,  and  transferred,  the  sum  of  4,000/.  Navy  5  per  Cent.  Annuities, 
into  the  names  of  the  trustees  for  that  purpose ;  it  was  witnessed  that,  in  pursuanoe 
of  the  said  agreement,  it  was  thereby  declared  by  all  the  parties  thereto,  that  John 
Meysey,  Richard  Cox,  and  Joseph  Pridham,  and  the  survivors,  &c.  should  stand  pos- 
sessed of  the  said  sum  of  4,000/.  so  transferred,  and  the  dividends  and  interest 
thereof,  "  upon  trust,  to  authorize  and  empower,  or  permit  and  suffer,  George  Marshall 
(party  thereto)  and  his  assigns,  to  receive  and  take,  to  and  for  his  and  their  own  entire  use 
and  benefit,  the  dividends  and  interest  of  the  said  sum  of  4,000/.  Navy  5  per  Cent. 
Annuities,  during  the  joint  lives  of  George  Marshall  (party  thereto)  and  Ann  his  wife, 
and  in  case  the  said  George  Marshall  (party  thereto)  should  survive  the  said  Ann»  his 
wife,  then,  from  and  immediately  after  the  death  of  the  said  Ann  Marshall,  upon  trust 
to  assign  and  transfer  the  said  sum  of  4,000/.,  &c.  unto  the  said  George  Marshall  (party 
thereto),  his  executors,  administrators,  and  assigns,  to  and  for  his  and  their  own  use  and 
benefit.  But  in  case  the  said  Ann  Marshall  should  survive  the  said  George  Marshall 
(party  thereto),  then  upon  further  trust  that  they,  the  said  John  Meysey,  &c.,  and  the 
survivors,  &c.,  should,  from  and  immediately  after  the  decease  of  the  said  Geoige  Mar- 
shall (party  thereto),  receive  and  take  the  dividends  and  interest  of  the  said  sum  of 
4,000/.,  &c.,  during  the  life  of  the  said  Ann  Marshall,  and  pay  and  dispose  of  the  same 
dividends  and  interest  to  such  person  or  persons,  and  for  such  interests  and  purposes 
only,  as  the  said  Ann  Marshall,  notwithstanding  any  coverture,  should  from  time  to  time, 
by  any  writing  signed  with  her  own  hand,  direct  and  appoint ;  and  in  default,  &c.  should 
pay  the  same,  or  so  much  thereof  whereof  there  should  be  no  such  direction  or  ap- 
pointment, into  the  proper  hands  of  the  said  Ann  Marshall,  for  her  sole  and  separate 
use,  independent  of,  &c.  And  the  receipt  and  receipts  of  the  said  Ann  Marshall  and 
of  such  person,  &c.,  should  be  good  discharges,  &c. ;  and  from  and  after  the  decease 
of  the  said  Ann  Marshall,  surviving  the  said  George  Marshall  (party  thereto),  as  afore- 
said, upon  trust,  to  assign  and  transfer  the  said  sum  of  4,000/.,  Navy  5  per  Cent.  An- 
nuities, unto  the  executors  or  administrators  of  the  said  George  Marshall  (party 
thereto)  to  and  for  their  oum  use  and  benefit"  And  it  was  thereby  provided  that  the 
said  dividends  and  interest  of  the  said  4,000/.  Navy  5  per  Cent.  Annuities  should  be 
accepted  by  the  said  Ann  Marshall  in  lieu  of  the  annuity  covenanted  to  be  limited  to 
her  by  the  indenture  of  6th  December,  1796,  and  in  Hen  of  dower ;  and  there  was  a 
power  to  the  trustees  to  sell  the  stock  and  reinvest,  &c. 

In  August,  1816,  George  Marshall  (party  to  the  above-recited  deed)  died  intestate, 
leaving  him  surviving  the  said  Ann  Marshall,  his  widow,  and  four  children,  viz. 
George,  Mary,  Sarah  (afterwanls  the  wife  of  William  Henry  Smith),  and  Eliza  (who 
married  Charies  Lewis  Meryon)  ;  on  the  12th  December,  Ann  Marshall,  the  widow, 
took  out  letters  of  administration  to  the  estate  of  the  husband.  In  1822,  the  4,000/. 
Navy  5  per  Cent.  Annuities  were  converted  into  4,200/.  Navy  4  per  Cent.  Annuities : 
and  in  September,  1824,  the  trosteei,  at  the  request  of  Ann  Marshall,  the  widow. 
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transferred  to  her  1,400/.  Navy  4  per  Cent.  Annuities,  being  one-third  of  the  said  suni 
of  4,200/.  like  annuities,  to  which,  erer  since  the  deatii  of  her  husband,  she  was  con- 
sidered to  be  entitled,  undA  the  Statute  of  Distributions;  the  trust  fund,  being  thereby 
seduced  to  2,800/.  Navy  4  per  Cent.  Annuities.  In  1825,  George  Marshall,  the  son,  died 
intestate  and  unmarried,  leaving  his  mother  and  sisters  him  surviving,  who  thereupon, 
as  his  only  next  of  kin,  became  entitled  equally  to  his  share  of  the  2,800/.  stock  expect- 
ant on  the  death  of  Ann  Marshall,  the  widow,  and  his  mother  took  out  administra- 
tion to  him.  Ann  Marshall  granted  an  annuity,  secured  upon  the  dividends,  to  Joseph 
Pridham,  and  she  afterwards  had  other  dealings  with  her  interest  in  the  stock  subse- 
quently ;  and  before^he  year  1830,  Joseph  Pridham  died,  as  did  also  John  Meysey,  leav- 
ing Richard  Cox  the  surviving  trustee.  In  1830,  the  2,800/.  4  per  cent,  stock  was 
converted  into  2,800/.  New  Three  and  a  Half  per  Cent.  Annuities. 

In  1834,  Ann  Marshall,  the  widow,  Mary  Marshall,  and  W.  H.  Smith  and  his  wife, 
agreed  to  sell  to  John  CoUett  their  respective  interests  in  the  trust  fund ;  and  accord- 
ingly«  by  an  indenture  of  assignment  bearing  date  the  9th  April,  1834,  and  made 
between  Ann  Marshall  of  the  first  part,  Mary  Marshall  of  the  second  part,  W.  H. 
Smith  and  his  wife  of  the  third  part,  Maria  Pridham,  the  widow  and  representative  of 
Joseph  Pridham,  of  the  fourth  part,  and  John  CoUett  of  the  fifth  part ;  in  consideratioa 
of  1,575/.,  the  life  interest  and  all  other  the  share  of  Ann  Marshall,  and  also  the  shares, 
both  original  and  accruing,  of  Mary  Marshall  and  Mrs.  Smith,  were  assigned  to 
CoUett.  Shortiy  after  the  assignment,  the  stock  was  transferred  into  the  joint  names 
of  Cox,  the  surviving  trustee,  and  CoUett.  In  October,  1834,  CoUett  purchased  from 
W.  H.  Smith  the  share  of  Mrs.  Meryon  in  the  trust  fund,  for  the  sum  of  550/.,  on  the 
faith  of  Smith's  representation  that  he  had  authority  from  Mr.  and  Mrs.  Meryon  to 
make  the  sale.  On  the  27th  November,  1834,  Cox  died,  and  CoUett  thereupon  sold 
out  the  stock  and  appropriated  the  proceeds  to  his  own  use. 

In  January,  1835,  Ann  Marshall  filed  her  biU  in  the  Court  of  Exchequer  against 
CoUett,  claiming  to  be  entitled  to  the  whole  of  the  trust  fund,  under  the  ultimate 
limitation  of  the  deed  of  September,  1802,  to  the  executors  or  administrators  of 
George  MarshaU,  in  case  Ann  MarshaU  survived  him,  and  impeaching  the  deed  of  the 
9th  of  April,  1834,  on  the  ground  that  she  executed  it  in  ignorance  and  misapprehen- 
sion of  her  rights.  To  this  biU  a  demurrer  was  put  in  and  aUowed.  (Marshall  v. 
Colletl,  1Y.&C,232.) 

In  July,  1835,  Ann  MarshaU  died,  and  Mary  MarshaU  subsequentiy  took  out  letters 
of  administration  de  bonis  nan  to  George  Marshall  the  father,  and  also  to  GFeorge 
MarshaU  the  son.  The  assets  in  the  case  of  both  father  and  son  were  sufficient 
respectively  to  pay  their  debts,  &c. 

CoUett  having  sold  out  the  whole  stock,  and  appropriated  it  to  his  own  use,  the 
present  biU  was  filed  on  the  30th  of  April,  1836,  by  C.  L.  Meryon  and  Eliza,  his  wife 
(then  Uving  at  MarseiUes),  against  CoUett  and  Mary  MarshaU,  aUeging  that  they,  the 
plaintiffs,  were  abroad  at  the  time  of  the  purchase  by  CoUett  of  Mrs.  Meryon's  share  of 
the  stock,  and  that  they  never  gave  any  authority  to  Smith  to  seU  the  same,  and  praying 
that  it  might  be  declared  that  they,  the  plaintiffs,  were  entitied  to  five-sixteenths  of 
the  2,800/.  stock,  and  tiiat  CoUett  might  be  decreed  to  replace  the  stock,  &c.  On  the 
10th  February,  1837,  CoUett  put  in  his  answer,  stating  that  W.  H.  Smith  appUed  to 
iiim  in  October,  1834,  and  stated  that  he  had  the  auUiority  of  Ann  Marshall  and  the 
plaintifis  to  seU  the  residue  of  the  stock,  and  that  he  had  been  advised  that  Ann  Mar- 
shaU became  entitied,  on  administering  to  her  husband,  to  the  absolute  interest  in 
the  stock ;  and  stating  that,  upon  the  representation  oif  W.  H.  Smith  that  he  was 
authorized  by  Ann  MarshaU  and  the  plaint^s  to  seU  the  remaining  interest,  whatever 
it  was,  and  whomsoever  it  belonged  to,  be  had  purchased  it  for  the  sum  of  550/.,  and 
therefore  the  whole  stock  was  now  vested  in  him.  The  defendant  submitted  to  the 
Court  whether  or  not  Ann  MarshaU  was  entitied,  as  the  admmistratrix  of  her  husband, 
to  the  whole  of  the  said  trust  funds,  under  the  deed  of  September,  1802 ;  and  if  so,  he 
claimed  it  as  a  purchaser,  under  the  contract  with  Smith.  On  the  25th  of  April, 
1837,  CoUett  filed  a  cross  biU  of  discovery,  and  the  plaintifis,  in  their  answer  thereto, 
^hich  was  put  in  in  July,  1844,  absolutely  denied  that  they  had  ever  given  Smith  any 
authority  to  enter  into  the  contract.  No  evidence  was  gone  into  on  either  side,  nor 
was  there  produced  any  written  authority  to  Smith  by  the  plaintifis,  nor  could  CoUett 
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say  bow  or  where  it  was  given.  The  caiue  haviDg  been  set  down  for  bearing  by  Ite 
plaintiffs  on  the  27th  of  November,  now  came  on  to  be  hei^,  and  the  principal  quesi* 
tion  was  as  to  the  effect  of  the  ultimate  limitation  in  the  deed  of  September,  1802,  ti> 
tiie  executors  and  administrators  of  George  Marshall ;  the  authority  to  Smith  to  seS 
being  denied,  and  Collett  having  no  proof  of  it,  except  that  it  appeared  that  Smith» 
since  the  institution  of  the  suit,  had  restated,  through  his  solicitors.-,  that  he  had  been  sa 
authorized.  A  preliminary  objection  waa  taken  by  Collett  as  to  want  of  parties,  the 
representative  of  Ann  Marshall  not  being  before  the  Court,  but  it  was  oventiled. 

Greene,  in  the  absence  of  Turner,  stated  the  case  for  the  plaintiffs,  and  observed 
that  one  construction  of  the  deed  of  1832  contended  for  was,  that  Mrs.  Meryon  bad 
no  interest  in  the  trust  fiind,  as,  under  the  ultimate  limitation  of  that  deed,  it  went  to 
the  executors  or  administrators  for  their  own  use  and  benefit.  But,  subsequently  to 
tibe  purchase  by  Mr.  Collett,  in  1834,  Mrs.  Marshall  instituted  a  suit  in  the  Court  of 
Exchequer,  and  Lord  Abinger,  C.  B.,  held  that  the  words  were  not  sufficient  to  give  ber» 
as  administratrix,  a  beneficial  interest.  (Marshall  t,  Collett,  1  Y.  &  C.  232.)  Accord- 
ing to  the  Lord  Chief  Baron,  the  words  in  the  third  or  ultimate  limitation,  which  are 
rdied  on,  being  the  same  as  are  used  in  the  two  preceding  cases,  must  have  the  same 
construction  in  the  former  as  in  the  latter,  and  therefore  no  beneficial  interest  passes  by 
force  of  them  to  the  administratrix  as  such.  He  cited  Homes  v.  Homes  (a)  (2  Kee. 
646.) 

Kindersley  (with  him  James),  contrk. — The  effect  of  the  deed  of  September,  1802,  is» 
that  in  the  event  of  Ann  Marshall  surviving  her  husband,  an  event  which  happened, 
then,  after  her  decease,  the  stock  should  go  to  his  executors  or  administrators,  for  their 
[not  his]  own  use  and  benefit ;  and  it  is  only  in  the  event  of  the  husband  being  the 
survivor,  that  it  is  limited  to  him,  his  executors.  &c.,  for  his  and  tiieir  own  use ;  and 
the  question  is,  whether,  under  the  former  limitation,  Ann  Marshall,  as  the  adminis- 
tratrix of  her  husband,  is  to  take  the  stock  beneficially,  or  whether  it  is  to  be  considered 
part  of  his  general  personal  estate.  In  Marshall  v.  Collett,  the  Lord  Chief  Baron  saya^ 
*'  the  very  vagueness  of  the  limitation  is  sufficient  to  make  it  void."  But  it  is  submitted 
liie  judgment  in  that  case  is  unsatb£eu;tory  in  other  respects,  but  chiefly  in  this,  that  the 
Lord  Chief  Baron  denied  that  the  case  of  Sanders  v.  Franks(b)  (2  Madd.  147)  was  any 
authority  for  the  proposition  that,  under  such  a  limitation,  the  executor  or  adminis- 
trator takes  beneficially.  His  lordship  said  it  was  "  not  a  decision  on  the  point  thek 
before  the  Court,  but  only  contained  the  dictum  of  a  highly  respectable  judge,"  the 
real  question  being  as  to  tiie  validity  of  the  execution  of  a  power.  But  Sir  lliomaa 
Flumer  distinctly  held  that,  by  force  of  such  a  limitation,  the  executor  or  administra- 
tor took  "  beneficially,  and  not  as  trustees."  {The  Master  of  the  Rolls.— That  case 
was  one  of  a  will,  not  a  deed  of  settlement ;  and  besides,  the  next  of  kin  were  mA 
parties.  It  was  the  order  on  decree,  founded  on  that  opinion  of  Sir  Thomas  Flumer.} 
No,  but  unless  he  had  thought  so,  he  would  not  have  so  decided.  [The  Mastes  of  the 
Rolls. — ^Yes,  but  the  decision  was  against  the  next  of  kin,  and  made  in  their  absence^ 
and  its  weight  is  therefore  liable,  on  that  account,  to  considerable  diminution.]  Hie 
case,  though  that  of  a  will,  is  in  our  favour ;  but  we  admit  that  a  vnll  and  a  deed  d  settle- 
ment  are  to  be  construed  differently,  the  construction  of  the  latter  being  in  reference  to 
the  intention  with  which  it  is  made.  In  Wood  v.  Cox  (c)  (2  Myl.  &  Cr.  684),  reversing 
the  decision  of  the  Master  of  the  Rolls,  in  1  Kee.  217,  there  was  a  gift  to  a  person  who 
was  appointed  executor,  of  all  the  testatrix's  personal  estate,  for  his  own  use  and  benefit; 
and  he  was  held  to  take  beneficially,  subject  to  certain  legacies  which  the  testatrix  ex- 

(a)  In  Homes  t.  Homes,  it  vma  held,  on  eon-  held  not  to  be  an  ezecation  of  the  power,  and  no 

ttroctlon  of  a  marriage  settlement,  that,  under  a  executor  beinr  named  in  the  will,  the  admiolatmter 

limitation  "  to  the  executors,  administrators,  or  of  the  testatrix  waa  held  catitied  lo  the  BMikity  if 

anriffua  of  the  settlor,  to  and  for  his  and  their  use  the  leasehold  for  his  own  benefit, 
and  benefit,''  his  executors  were  not  entitled  bene-         (0  ^  Wood  v.  Cox,  the  testatrix,  after  makittg 

fidallf.  the  bequest  stated,  added,  '*  trusting  and  eonfidinir 

{b)  In  Sawders  t.  Franks  a  power  was  given  to  in  his  honour  that  he  will  aet  in  stoiet  confionBitgr 

testator's  wife  to  dispose  of  a  moiety  of  a  leasehold  with  mj  wishes."    The  same  day  she  executed  a 

estate  by  a  will ''duly  executed  and  attested;"  and  testamentary  paper,  containing  a  list  of  namca^ 

In  defiiult  of  appointment,  the  same  was  bequeathed  with  the  sums  to  be  ghren  to  them  lespeetlvclyy  and 

''unto  the  exccutora  or  adminiatratorB  of  her,  my  eondudsd  with  **  siach  it  the  wish  itf"  (the  tc^ 

■aid  wife,  to  and  for  his,  her,  or  their  own  use  and  tatrix)* 
benefit."   A  will  neither  signed,  sealed,  nor  attested, 
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pressed  a  wish  should  be  paid.  That  is  a  strong  authority  in  favour  of  our  view  of 
the  case.  If  you  were  to  asls  the  question,  has  an  executor  a  right  to  take  beneficially  ? 
the  language  of  the  reply  would  be  the  very  words  here  used,  viz.  ''  Is  the  gift  for  his 
own  use  and  benefit?*'  (Collier  v.  Squire  (a)  3  Russ.  467.)  The  particular  nature  of 
the  gift  (Evans  Y.  Charles,  (b)  1  Anstr.  128)  has  been  thought  to  diminish  its  autho- 
rity, which,  however,  is  in  our  fietvour.  They  dted  also  Palin  v.  Hills  (1  Myl.  & 
K.  484),  where  Lord  Brougham  says,  ''  A  testator  may  shew  he  intended  a  particular 
person  or  the  administrator  appointed  by  the  ordinary,  either  by  express  words  or  by 
the  whole  contents  of  the  will  taken  together." 

White,  for  Mary  Marshall,  the  administratrix,  asked  for  his  costs. 

Turner,  in  reply .^-The  words  in  question  may  be  considered  as  merely  a  form  of 
expression  designating  the  extent  of  interest  the  parties  are  to  take,  or  as  pointing  to 
the  character  or  nature  of  the  interest,  whether  beneficial  or  otherwise ;  and  the  ques- 
tion is,  in  which  sense  are  they  to  be  construed  ?  As  to  as  we  can  collect  the  intention 
of  the  parties,  lands  were  to  be  settled  to  secure  an  annuity  to  Mrs.  Marshall  of  200/., 
and  the  rest  was  to  belong  absolutely  to  the  husband ;  and  the  settlement  of  1802 
was  expressly  made  to  carry  out  that  intention.  The  question  turns  upon  the  con- 
4rtruction  of  the  words  "  for  their  own  use  and  benefit ;"  and  where  the  sole  object  was 
to  secure  to  the  wife  her  rights  under  the  husband's  covenant,  there  can  be  no  doubt 
about  the  matter.  If  the  wife's  lands  be  mor^aged,  and  the  equity  of  redemption  be 
lefeerved  to  the  husband,  it  nevertheless  is  considered  to  belong  to  the  wife.  But  let 
ns  look  at  the  words  themselves,  in  order  to  ascertain  whether  they  designate  the 
character  or  the  extent  of  interest  to  be  taken.  When  he  uses  them  in  the  first  clause, 
tiiey  are  clearly  descriptive  of  the  extent  of  interest ;  again,  in  the  second  clause,  they 
have  the  same  meaning ;  then  in  the  last  clause  tiiey  must  surely  be  similarly  con- 
strued. There  is  no  case  of  a  deed  produced  by  the  other  side  in  which  their  con- 
struction is  to  be  found  ;  whereas  Homes  v.  Hames  is  decisive  in  our  favour ;  there  is 
nothing  to  shake  it.  Sanders  v.  Franks  was  the  case  of  a  will ;  and  besides,  it  is  of  no 
weight,  as  the  next  of  kin  were  not  parties  to  contest  the  point  with  the  administrator. 
It  has  been  argued  on  the  other  side  as  if  the  contract  with  Mrs.  Marshall  was  that  she 
was  to  have  the  200/.  annuity,  and  a  contingent  chance  of  being  administratrix  bene- 
ficially ;  but  the  express  terms  of  the  contract  were,  that  it  was  to  be  in  lieu  of  jointure^ 
dower,  &c. 

Monday,  June  2,  1845. 

The  Master  of  the  Rolls. —  [His  Lordship  stated  the  facts  at  length,  and  then 
proceeded:] — The  defendant,  Mr.  CoUett,  has  not  proved  that  the  contract  alleged  to 
have  been  entered  into  with  W.  H.  Smith  was  made  by  the  authority  of  the  plaintiffs, 
and  his  defence  has  entirely  failed  on  that  ground ;  and  therefore  the  question  between 
&e  parties  depends  on  the  construction  of  the  deed  of  September,  1802.  Thepro« 
fessed  object,  and  the  only  real  intention  of  that  deed  was  to  secure  to  Mrs.  Marshall 
an  annuity  during  her  life,  in  lieu  of  the  rent-charge  agreed  to  be  setded  by  the  former 
deed  of  1796 ;  and  in  case  she  survived  her  husband,  then,  after  her  decease,  the  trust 
fund  was  to  revert  to  his  executors  or  administrators.  Three  events  are  provided  for 
by  the  deed,  and  in  reference  to  each  of  the  three  states  of  things,  words  are  used 
which  imply  a  beneficial  interest  in  the  persons  to  whom  they  are  applied.  In  the 
first  place,  the  trustees  were  to  permit  George  Marshall  and  his  assigns  to  receive  and 
take,  to  and  for  his  and  their  own  entire  use  and  benefit,  the  dividends  and  interest  of 
the  stock  during  the  joint  lives  of  George  Marshall  and  his  wife ;  and  secoii^dly,  in  case 
lie  should  survive  her,  they  were  to  transfer  the  stock  unto  Greorge  Marshall,  his  exe- 
cutors, administrators,  and  assigns,  to  and  for  his  and  their  own  use  and  benefit ;  and 
thirdly,  in  case  Ann  Marshall  should  survive  him,  tiien,  after  her  decease,  the  trustees 
mere  to  transfer  the  stock  unto  the  executors  or  administrators  of  George  Marshall,  for 

"{a)  This  yncB  the  case  of  a  setQement  In  vUch  widow  by  will  left  a  fend  to  pay  the  residae  of 

the  ultimate  MmHntion,  wiiich  took  effeet,  was  to  debts  to  componndia^  crediton,  **  or  their  fepra- 

tte  czeeators  or  adaiiiiistrstan ;  bat  not  adding  sentatiTes ;"  the  adu^nistntciz  d  a  deceased  crs- 

'*  for  their  own  use  and  benefit^*'  the  executrix  did  ditor  is  entitled  benefleially,  not  the  next  of  kin«r 

flOt  take  beneficially.  Tesldaary  legatee  of  the  creditor. 

(b)  E.  F.  oompovaded  with  his  ercditors ;  his 
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their  own  use  and  benefit.  In  the  first  two  cases,  the  words  "  to  and  for  his  and  thor 
own  use  and  benefit"  are  mere  surplusage,  and  a  limitation  to  himself,  his  executors, 
administrators,  and  assigns,  would  have  had  just  the  same  effect  without  the  super- 
added words,  which  must  have  been  inserted  for  the  purpose  of  shewing  more  distinctly 
the  amount  of  interest  intended  to  be  given  ;  and  it  is  probable  that  George  Marshall, 
when  he  used  the  words  in  the  first  two  cases,  meant  nothing  more  by  tiiem.  It  is 
more  probable  also,  in  the  third  case,  that  the  only  object  of  the  words  in  question  was 
to  express  emphatically  the  amount  of  interest  in  the  fund  given  to  the  executors  or 
administrators,  and  to  secure  to  them  the  transfer  thereof,  and  at  the  same  time  also  to 
relieve  the  trustees  from  themselves  being  put  to  the  necessity  of  looking  to  the  appli- 
cation of  the  fund  by  the  executors  or  administrators  by  whom  it  was  to  be  received, 
the  fund  being,  in  so  far  as  the  trustees  were  concerned,  to  be  considered  as  belonging^ 
to  George  Marshall.  I  do  not  think,  however,  that  the  object  or  effect  of  the  words  is 
to  give  the  fund  to  the  executors  or  administrators,  for  their  own  personal  enjoyment, 
but  only  that  they  might  make  a  proper  application  of  it  for  the  benefit  of  the  next  of 
kin  of  George  Marshall.  Such  cases  as  this  always  involve  much  difiiculty,  because 
words  are  used,  the  ordinary  meaning  of  which  is  in  opposition  to  the  intention  of  the 
deed ;  but  the  construction  must  be  in  accordance  with  the  object  and  intention  of  tiie 
parties  ;  and  therefore  I  must  declare  that  the  whole  of  the  fund  belongs  to,  and  is  part 
of,  the  personal  estate  of  George  Marshall,  and  that  it  does  not  belong  to  his  personal 
representative  beneficially.  The  plaintifi^  are,  therefore,  entitled  to  the  relief  they 
have  prayed,  to  have  the  fund  restored,  and  to  a  declaration  that  they  are  entitled  to 
their  original  share,  and  also  the  additional  part  or  share  which  accrued  on  the  death 
of  George  Marshall,  the  son  ;  they  are  also  entitled  to  the  costs  of  the  suit.  The  costs 
of  Mary  Marshall  must  be  paid  by  the  plaintiffs,  and  added  to  their  own  costs. 
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Wednesday,  July  16,  1846. 

Scott  v.  Scott,  (a) 
Will — Cotutrttetioi^— Joint  tenancy— Coniingenqf. 

A  teitator  gaoe  to  hit  daughter  A,  S.  the  dividends  and  interest  qf  hie  Bani  etoeh  during  her  ^fe• 
On  her  death  he  gave  the  Bank  dividends  (meaning  the  said  stock)  to  his  son  W.  H.  8,,  and  Mis 
ehUdreUf  unless  the  said  A.  8.  nutrried,  and  Irft  a  child  or  children  who  might  attain  the  age  ^ 
twentg'One  years, 

A,  8.  married,  and  survived  the  testator,  Hit  died  without  issue.  W.  H.  8.  had  no  children  at  the 
time  qf  the  testator's  death ;  but  after  his  decease,  and  during  the  life  <ifA.  C,  he  had  issue  the 
plaint\jfs  and  two  other  children,  who  died  in  the  lifetime  qfA.  $,  A.  8.  received  the  dividends 
till  the  time  qfher  decease ;  and  the  question  now  arose,  whether  the  children  qf  W.  H,  8.  took 
the  stock  as  joint  tenants  with  their /other,  or  whether  he  took  only  a  Ufe  interest,  with  remaiudtr 
to  the  children  absolutely. 

Held,  that  the  children,  having  been  bom  sfier  the  tesiator^s  decease,  were  not  interested  in  the  fund, 
but  that  W.  H.  8.,  the  father,  took  the  whole  qf  the  funds  absolutely, 

THIS  was  a  suit  instituted  on  behalf  of  infants,  by  their  next  friend,  to  ascertain 
their  supposed  interests  under  the  will  of  their  grandfather,  the  late  General 
William  Scott,  of  Thorpe,  in  the  county  of  Surrey,  who,  amongst  other  property* 
was  possessed  of,  at  the  time  of  his  decease,  the  sum  of  10.000/.  stock,  which  in  his 
will  he  denominated  Bank  Stock.  By  this  instrument,  which  is  dated  May  8,  16S6, 
and  unattested,  he  bequeaths  as  follows: — "  I,  General  William  Scott,  declare  this  to 
be  my  last  will  and  testament.  I  bequeath  to  my  daughter  Ann  Scott,  for  her  life,  tiie 
dividends  of  my  Bank  Stock,  on  condition  that  she  regularly  pajrs  the  three  following 
annuities  (which  annuities  and  annuitants  are  mention^  and  named  in  the  testator's 
will).  I  wish  the  whole  of  my  property  in  Thorpe  parish  to  be  sold,  with  the 
farming  stock  and  produce,  as  soon  as  a  fttir  purchaser  can  be  found,  the  purchase* 
(«)  Reported  by  G.  Goldsmith,  Etq.,  Banister-at-law. 


SOOTT  V.  SCOTT.  4l3 

money  to  be  placed  in  the  fdnds  at  interest,  for  the  benefit  of  my  dieiughter  daring  he^ 
life.  I  also  give  her  the  half  of  the  Three  per  Cent.  Consols  I  purchased  from  the 
Honourable  William  Mackenzie  Dawson,  part  of  his  reversion  in  our  marriage  settle- 
ment. I  request  my  daughter's  acceptance  of  my  household  furniture,  linen,  glass, 
china,  prints,  books,  wine,  horses,  and  carriages,  with  their  harness,  &c. ;  also  the 
use  of  my  plate  as  long  as  she  remains  unmarried.  On  her  marriage  or  death,  the 
plate  to  belong  to  my  son :  the  pictures  to  belong  to  my  son.  On  tibe  death  of  my 
daughter,  the  Bank  dividends  and  the  interest  of  the  money  from  the  sale  of  the 
Thorpe  estate  to  belong  to  my  son  and  his  children,  unless  my  daughter  has  married, 
and  leaves  a  child  or  children  who  may  attain  the  age  of  twenty-one  years.  Whoever 
possesses  this,  to  pay  the  annuities.    W.  Scott." 

The  testator  afterwards  made  a  codicil  to  his  will,  whereby  he  appointed  his  son, 
William  Henry  Scott  (the  defendant),  his  executor,  but  did  not  thereby  in  any  manner 
revoke  or  alter  his  said  will  so  far  as  respected  the  said  Bank  Stock.  He  died  on 
the  5th  of  June,  1836,  and  his  will  and  codicil  were  proved  by  the  defendant  in  the 
proper  Ecclesiastical  Court,  who  thereupon  became  his  legal  personal  representative. 

The  testator's  daughter,  Ann  Scott,  named  in  his  will,  married  in  the  month  of 
August,  1838,  with  Edmund  Marie  Charles,  Count  de  Roull6e. 

At  the  time  of  the  testator's  death,  the  said  William  Henry  Scott  had  not  had  any 
issue,  but  since  the  testator's  death  he  had  issue  the  plaintiffs  and  two  other  children, 
named  William  Henry  Scott  and  Henry  Scott,  but  who  both  departed  this  life  in  the 
lifetime  of  the  said  Ann,  Countess  de  Roull^,  and  no  other  child.  The  three  several 
annuities  charged  upon  the  said  Bank  Stock  by  the  testator  had  all  ceased  by  the 
deaths  of  the  annuitants,  and  all  payments  thereupon  down  to  the  respective  days  of 
their  several  deceases  had  been  duly  paid  and  discharged. 

Ann,  Countess  de  RouU^,  received  the  dividends  of  the  10,000/.  Bank  Stock  men- 
tioned in  the  will,  which  became  due  during  her  life,  and  a  proportionable  part  thereof 
down  to  the  day  of  her  decease,  or  the  residue  after  paying  the  annuities.  This  lady 
died  about  the  beginning  of  April,  1845,  without  having  had  any  issue,  and  the 
plaintiffs  were  advised  that  the  bequests  contained  in  the  will  of  the  Bank  Stock,  by 
the  description  of  Bank  dividends,  to  the  said  William  Henry  Scott,  the  ^stator's  son, 
and  his  children,  took  effect  in  possession,  and  that,  according  to  the  true  construction 
of  the  bequest,  the  said  William  Henry  Scott  and  the  plaintiffs,  as  his  only  surviving 
children  bom  during  the  lifetime  of  the  said  Ann,  Countess  de  RouU^e,  were  entitled 
to  the  said  Bank  Stock,  in  equal  shares  and  ptbportions ;  that  is  to  say,  each  of  them 
to  one-sixth  part  thereof;  and  that  the  plaintiffs'  shares  ought  accordingly  to  be  trans- 
ferred into  their  respective  names;  or  otherwise,  that  the  said  William  Henry  Scott  was 
only  entitled  to  a  life  interest  therein,  and  his  children  were  or  would  be  entitled  to  the 
said  Bank  Stock  by  way  of  reversionary  interest  after  his  decease. 

The  Bank  Stock  continued  to  stand  in  the  testator's  name,  and  the  bDl  therefore 
prayed,  among  other  things,  that  the  said  sum  of  10,000/.  Bank  Stock  might  be  ascer- 
tained and  declared  by  the  Court ;  and  that  it  might  be  declared  that  the  plaintifi^ 
had,  together  with  the  defendant,  William  Henry  Scott,  become  entitled  to  the  said 
Bank  Stock  in  equal  shares  and  proportions ;  and  that  the  said  defendant,  William 
Henry  Scott,  might  be  decreed  to  transfer  to  the  plaintiffs  their  respective  shares  of  the 
«aid  Bank  Stock,  or  that  it  might  be  declared  that,  subject  to  a  life  interest  vested  in 
the  said  defendant  therein,  the  children  of  the  said  defendant  were  or  would  be  entitled 
to  the  same  in  equal  shares. 

The  defendant,  in  lus  answer,  submitted  that,  if  he  was  not  absolutely  entitled  to 
the  said  Bank  Annuities,  he  was  entitled  to  a  life  interest  in  the  whole  thereof, 
and  claimed  to  be  entitled  to  any  shares  or  interests  in  the  said  Bank  Stock,  as  their 
iietther,  which  his  deceased  infant  children  might  be  by  the  Court  entitled  to. 

Sidehottom,  for  the  plaintiffs. — On  the  decease  of  the  testator's  daughter,  her  bro- 
ther and  his  children  are  entitled  to  the  Bank  dividends.  No  doubt  the  testator  by 
the  expression  Bank  dividends  intended  the  corptu  of  the  fund.  The  plaintiffs  claim 
the  stock  jointly  with  their  &ther,  or  if  that  be  too  large  a  claim,  then  they  ask  for  the 
principal  stock  after  the  decease  of  their  father.  We  rely  in  the  alternative  upon 
Stakes  V.  Heron  (House  of  Lords^  9  Jor.  563),  and  also  upon  Wildes  case  (6  Coke, 


fift  BEAL  PROP£BT¥  AIIB  COKVITeANOING  CASES. 

tS  B.)»  where  knd  was  devised  to  A.  fo  fife,  remainder  to  B.  and  tlia  heirs  of  ]m 
bodjr ;  the  remainder  to  "  Rowland  Wild  and  hit  wife,  and  after  their  doceaae  to  their 
children ;"  Rowland  and  his  wife  having  then  issse  a  soa  and  dang^ter.  The  denaar 
died,  and  after  his  deoeese  A.  died ;  B.  <tied  without  issue ;  Rowhmd  and  his  wife  diod* 
and  the  son  had  issne  a  daughter  and  died ;  the  question  waa,  whether  this  daughter 
i^ould  have  the  land  or  not,  and  that  rested  upon  the  eonsidezation  what  estate  Row* 
land  Wild  and  his  wife  had,  viz.  an  estate  tail  or  an  estate  fer  life,  with  remainder  to 
their  diildren  ior  life ;  and  the  case  having  been  argued  beforo  all  the  judges  of  Bag- 
land,  it  was  resolved  that  Rowland  and  his  wife  had  but  an  estate  for  life,  witii 
renudnder  to  their  children  for  life,  and  no  estate  tail.  (•)  But  suppose  Wild's  case 
does  not  apply,  we  have  a  bequest  to  a  tenant  for  life,  and  afterwards  to  the  cbildren; 
but  if  their  interests  are  contingent,  then,  after  the  death  of  the  tenant  for  life,  lire 
have  A.,  and  such  of  his  children  as  are  fiving  when  the  fund  fills  into  possession,  to 
take  as  joint  tenants*  There  is  no  reason  why  tiie  words  of  the  will  should  not  hove 
their  natural  force  in  sudi  a  manner  as  that  all  the  objeets  living  at  the  time  tiie 
fund  fedls  into  possession  should  take.  Your  Honour  has  in  many  cases  deelared  dat 
where  children  are  to  take  in  remainder,  there  is  always  something  special  in  the  ease, 
but  otherwise  the  words  are  allowed  to  have  their  natural  sense,  and  the  children  will 
thus  take  pari  pasm  with  their  parents ;  but  if  we  cannot  churn  as  such,  we  take  under 
the  seoond  daun,  viz.  in  remainder  after  the  decease  of  their  fedier.  Our  case  mnat 
be  decided  by  positive  principles  and  technical  reasons.  It  must  be  determined  by 
general  principles,  for  no  demcmstration  of  intention  is  furnished  by  the  testator^s 
words.  The  rule,  therefore,  as  laid  down  in  WUd's^  case,  is  to  give  the  most  extensile 
effect  in  order  to  let  in  children.  The  case  of  B^dr  v.  BraSfwd  (2  Atk.  220)  via 
decided  in  favour  of  a  child  bom  after  the  date  of  the  will  in  the  teatator's  lifetime ; 
and  the  parent  having  died  before  the  teatator,  the  child  took  as  surviving  joint  tenant. 
Now  the  plaintiff's  interest  arises  either  at  the  death  of  the  testator  or  the  period  when 
the  fund  falls  into  possession ;  in  the  latter  case,  it  is  quite  sufficient  that  tiie  children 
are  bom  before  the  fund  comes  into  possession.  The  reasonings  to  be  deduced  fromtiie 
general  rule  are  not  against,  but  in  fevour  of  our  clients.  [The  Vic2b-Chancellos.— 
How  do  you  collect  in  your  case  that  there  is  a  designation  of  character  at  the  teatator^s 
death  ?]  The  testator  has  expressed  himself  in  large  and  general  terms,  and  FFtZot'^caae, 
well  understood,  fomishes  an  argument  for  our  case,  and  why  not  ?  There  tibe  children 
could  not  take  by  way  of  remainder,  but  in  our  case  they  can.  Suppose  all  the  children 
had  died  in  the  lifetime  of  the  tenant  for  life,  leaving  the  defendant  (their  father) 
surviving,  he  would  have  taken  the  whole  gift»  according  to  WiUs  case,  as  sur?iving 
joint  tenant.  But  the  rule,  as  laid  down  in  Wxid^s  case,  is  not,  we  conceive,  to  be 
taken  independently  of  this  principle,  namely,  if  the  children  are  not  entitled  as  jdnt 
tenants,  they  take  after  their  parents.  [The  Vice-Ch  ANCELLoa. — You  then  exclude  tiioee 
two  children  who  were  bom,  but  who  died  during  the  lifetime  of  the  (Jounteas  ?]  Yes. 
FryoT,  on  the  same  side. — ^The  question  is  whether  the  father  takes  an  absolute 

(a)  The  doctriiM  in  WG^u  oase,  and  the  daoMiona  eaUe  both  to  real  and  penonal  estates,  aad  in  up- 

itnmded   apoa    it,   eatahliwh   these   propositions:  port  of  his  proposition  mentioned  the  cases  of  A^ 

''Where  the  devise  is  in  terms  immediate,  and  so  yartt  WWianu  (1  Jae.  &  Wal.  89)  and  Roj/U  t. 

intended  by  the  testator,  and  the  description  of  the  SamUton  (4  Ves.  437).     Upon  the  same  oocbsod 

persons  to  take  is  general,  then  none  ttiat  do  not  Lord  Campbell  also,  in  commantiag  apon  WiU?t 

ftUl  vithin  the  description  at  the  time  of  the  trata-  case,  said  that  the  nUe  in  that  case,  to  bedistja* 

tor's  death  can  take ;  therefore  the  after-born  must  guished  from  the  decision,  proceeded  upon  this  pris- 

be  excluded.    But  where  the  enjoyment  of  the  things  ciple,  that,  there  beings  a  devise  to  the  parent  and 

devised  is  by  the  testator's  expressed  intent  not  to  imbom  ehildrea,  as  thay  can  neither  taks  ss  joist 

be  immediate  by  those  amon^  whom  it  is  finally  to  tenants  nor  in  remainder,  the  law  will  do  all  itcao 

be  divided,  but  is  postponed  to  a  particular  period  for  their  benefit  by  constnling  this  an  estate  tsflis 

or  until  a  particular  event  shall  happen,  then  those  the  parent ;  so  that  if  the  estate  tail  be  not  bamo, 

who  answer  the  general  description  at  that  period,  the  children  may  soeeessively  take.    And  it  vosM 

or  when  the  event  happens  on  which  the  distribu-  certainly  be  for  the  benefit  of  children  if  the  saaie 

tion  is  to  be  made,  are  entitled  to  take."  PerDownes,  principle  eztcoded  to  personalty,  by  holding  that 

C.J.,  1  Bsll  &  Beatty,  459.    (Note  to  Thomas  and  the  parent  takes  absolutely  instead  of  a  mere  m 

Fraser's  edit.  Co.  Rep.  16  B.)  estate,  although  then  nay  ha  no  certainty  that  m 

In  the  ease  of  Siokes  v.  HtrotL,  which  was  heard  children  will  take  any  part  of  the  property  on  the 

upon  an  appeal  from  the  Court  of  Chancery  in  Ire-  death  of  their  parent,  and  if  they  do,  it  is  by  wtse 

land.  Lord  Brougham,  in  referring  to  WiUP$  case,  of  the  Statute  of  Distributions,  and  not  by  the  km 

ndd  that  tha  principle  contaiMd  therain  was  appU*  of  the  gift. 
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interest  or  oalj  a  share.  This  g^  is  contingent,  namely,  if  the  daughter  should  die 
and  leave  no  chfld  who  should  attain  21  years.  This  takes  it  out  of  Wild's  case, 
which  was  decided  upon  the  absolute  necessity  of  the  thing.  There  is  here  no  absolute 
gift  to  the  daughter  except  by  implicatioa,  What^then.is  to  prevent  the  natural  operation 
of  the  testator's  words  ?  for,  supposing  the  parent  had  died  in  the  testator's  lifetime, 
wiiat-  could  prevent  their  taking  as  in  Buffar  v.  Bradford}  (2  Atk.)  The  parties  are  un- 
certain at  the  date  of  the  will ;  therefore^  upon  the  Cem^  of  that  instrumcnty  they  are  not 
words  of  limitation,  but  words  of  purchase. 

Oases  cited :  Buffar  v.  Bradford  (2  Atic.  220) ;  De  Witte  v.  Be  WUte  (1 1  Sim.  41)  ; 
ToweH  on  Devises,  vol.  2,  p.  496;  Oates  v.  Jackson  (2  Stra.  1172). 

Stuart  and  JolUffe,  for  the  defendaatp  were  not  called  upon. 

Hie  Yicx-CHAKCBLLoa. — ^The  interest  which  the  defendant  takes  is  a  vested  inter- 
cet»  but  liable  to  be  defeated  by  childven  of  the  tenant  for  life  arriving  at  the  age  of  21 
years.  There  are  no  persons  to  answer  the  description  contended  for  at  the  death  of 
the  testator.  The  remainder  is  to  the  son ;  so  that,  at  the  death  of  the  testator,  these 
is  no  person  but  the  son  to  take.  I  do  not  see  in  what  maimer  Buffar  v.  Bradford 
applies  to  this  case. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday y  June  6,  1845. 

7hB  ATTOBNXT-CbtVBnAIi  V.  ThB  WAXDXir  AKD  GoVSairOBB  OT  HiGHOATX  GbtAMMAa 

School,  (a) 

Investment  of  charity fvndt  in  landjbrpurpoeee  qfthe  charity — Statute  cf  Mortmain. 

A  grammoT'Sehool  was  fowfided  in  the  7th  year  qf  the  reign  of  Q^een  Slizadeth  by  Sir  R.  C,  Kt., 
under  lettere  patent,  wherein  the  governors  and  wardens  were  empowered  to  hold  and  purchase 
lands  ^  any  person  or  persons  whsmsoeser  I  and  it  was  ordered^  that  the  revenue  t^  oil  the  lands 
and  possessions  thsreqfter  to  be  given  and  assured  was  to  be  employsd  m  stg^port  of  the  sehaol^ 
and  in  the  support  and  maintenanee  qf  the  said  land  and  possessions. 

JB  having  appeared  thai  the  site  and  appurtenances  belonging  to  the  granunar'Sehoel  had  in  process  qf 
time  become  very  inadequate  for  the  purpoees  of  the  charity,  and  the  wardens  qf  the  foundation 
having  executed  two  several  mortgages  by  virtue  of  an  Act  of  Parliament,  a  proposition  wasmade, 
in  order  to  meet  the  exigency  qfthe  cht^ity,  to  erect  certain  buildings  upon  a  more  extensive  scale, 
to  sell  a  portion  qf  the  old  prsmisss,  and  to  purchase  copyhold  land  ai^oining  ths  school^  wittk 
certain  buildings  thereon  erected^  and  that  ths  payment  qf  the  same  should  be  secured  by  a  mort- 
gage upon  such  purchased  eetate,  in  which  the  two  former  mortgages  were  to  be  included. 

Held,  thai  the  several  objects  sought  by  the  petition  must  be  taken  all  together;  and  that  such  being 
the  case,  the  policy  of  the  Mortmain  Ads  was  not  tweeted. 

THIS  was  a  petition  presented  by  the  wardens  and  governors  of  the  Free  Grammar- 
School  at  Highgate,  by  which  it  a]^eared,  that  by  letters  patent  under  the  great 
seal,  dated  the  6th  of  April,  in  tiie  7tii  year  of  the  reign  of  Queen  Elizabeth,  Sir 
Kobert  Cholmerley,  formerly  Lord  Chief  Justice  of  the  Queen's  Bench,  was  autho- 
rized to  found  and  endow  a  grannnar-school  in  Highgate,  which  should  be  called  the 
*'  Free  Grammar  School  of  Sir  Roger  Cholmerley,  knight,"  for  the  perpetual  edo- 
cating,  bringing  up,  and  instructing  boys  and  young  men  in  the  knowledge  of  gram- 
mar ;  and  it  was  directed  that  there  should  be  perpetually  one  master  to  each  school, 
'and  that  the  lands  and  revenues  granted  and  appointed  for  the  support  of  the  school 
should  be  under  the  superintendence  of  six  governors,  who  were  tiiereby  constituted  a 
body  politic,  by  the  name  of  the ''  Wardens  of  the  possessions,  revenues,  and  goods  of  the 
Free  Grammar  School  of  Sir  Roger  Cholmerley,  knight,  in  Highgate,"  with  power  to 
hold  and  purchase  lands  of  any  person  or  persons  whomsoever ;  and  it  was  ordered 
that  the  revenue  of  all  the  lands  and  possessions  thereafter  to  be  given  and  assured 
ahould  be  employed  in  support  of  the  sdiool,  and  in  the  support  and  maintenance  of  the 
said  land  and  possessions. 

(a)  Reported  by  G.  Goldsiutb,  Esq.,  Barrister-at-hnr* 
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By  a  decree  of  the  Court,  dated  Ihe  30th  April,  1827,  it  was  referred  to  the  Master 
to  inquire  and  state  what  estates,  funds,  and  revenues  belonged  to  the  charity,  and  to 
take  an  account  of  all  moneys,  rents,  and  profits  received  by  the  defendants,  the  war- 
dens and  governors  of  the  charity,  since  the  filing  of  the  information,  and  to  approve  of 
a  scheme  for  the  future  management  and  regulation  of  the  charity. 

The  Master  by  his  report,  dated  16th  June,  1832,  found  that  by  an  Act  of  Parlia- 
ment, then  lately  passed,  the  wardens  and  governors  were  empowered  to  pull  down  the 
chapel  belonging  to  the  school,  and  to  borrow,  by  a  mortgage  of  the  charity  estates, 
the  sum  of  2,000/.,  as  the  contribution  to  be  paid  by  the  charity  towards  building  a 
new  chapel  or  church ;  and  he  found  that,  pursuant  to  the  provisions  of  the  above  Act, 
the  defendants  accordingly  borrowed  of  General  Sir  H.  Ross  the  sum  of  2,000/.,  and 
secured  the  same,  with  interest  at  4/.  per  cent,  by  a  mortgage  of  the  charity  estates, 
which  bore  date  the  24th  July,  1830.  And  the  Master  further  found  that,  pursuant  to 
another  provision  of  the  Act  of  Parliament,  an  order  was  made  in  the  cause,  bearing  date 
the  3rd  of  May,  1831,  directing  the  wardens  and  governors  to  raise  the  sum  of 
967/.  14s.  5d.  by  a  further  mortgage  of  the  charity  estates,  for  the  purpose  of  paying 
the  balance  then  remaining  due  in  respect  of  the  costs  and  expenses  in  the  Act  men- 
tioned, and  that  they  accordingly  borrowed  that  sum  of  Mr.  William  Jones,  and 
secured  the  repayment  thereof,  at  4/.  lOs.  per  cent.,  by  a  further  mortgage,  dated  the 
17th  day  of  July,  1831. 

The  school-house,  wherein  the  boys  were  instructed,  had  been  erected  in  the  year 
1819,  and  was  considered  as  inadequate  to  the  wants,  and  not  adapted  to  the  purposes 
of  the  present  grammar-school ;  and  that  a  small  room  adjoining,  then  used  as  the 
school  library  and  governor's  room,  was  incapable  of  containing  the  library  books ;  that 
there  was  no  playground  for  the  boys ;  that  the  master's  residence  was  a  very  old  and 
inconvenient  building,  and,  being  in  a  state  of  decay,  it  required  every  year  considerable 
and  extensive  repairs,  and  that  tiie  accommodation  it  afforded  was  very  insufficient,  and 
altogether  unsuitable. 

The  petitioners,  being  convinced  of  the  necessity  of  providing  a  more  substantial  and 
suitable  residence  for  the  master,  caused  the  house  to  be  surveyed,  and  were  told  by 
the  surveyor  that  it  would  be  injudicious  to  make  any  outlay  upon  the  house  beyond 
such  as  was  absolutely  required  to  keep  out  the  weather,  and  that  it  would,  at  no 
distant  period,  be  absolutely  necessary  to  pull  it  down  and  erect  a  new  one,  at  the  cost 
of  about  2,000/.  They  were  advised  that  the  erection  of  a  new  house  upon  the  same 
site  as  the  old,  and  enlarging  the  present  school-house  so  as  to  afford  adequate  accom- 
modation for  the  instruction  of  the  boys,  and  a  room  for  the  library  books,  would  render 
the  premises  inconveniently  close ;  but  that  if  the  master's  house  was  pulled  down,  its 
site,  together  with  the  garden,  would  afford  both  a  playground  for  the  boys  and  a  suffi- 
cient space  for  the  enlargement  of  the  school-house  and  library. 

A  commodious  house,  immediately  opposite  the  school,  in  the  occupation  of  Mr. 
Galty,  as  lessee  for  a  term  of  twenty-one  years,  held  under  the  devisees  of  Mrs.  E. 
Bloxam,  was  upon  the  point  of  becoming  vacant.  The  property,  comprising  a  house, 
garden,  and  meadow,  was  copyhold  of  the  manor  of  Hornsey,  and  let  for  the  sum  of 
120/.  per  annum.  The  petitioners,  considering  it  to  be  beneficial  to  the  interest  of  the 
school  to  buy  and  convert  them  into  a  residence  for  the  master,  caused  them  to  be  sur- 
veyed and  ^ued,  and  had  entered  into  a  conditional  contract  for  the  purchase  of  the 
premises,  at  the  price  of  2,400/.,  subject,  however,  to  the  approbation  of  the  Court. 
The  petitioners  had  also  caused  a  plan  to  be  made  and  laid  before  them,  for  the  pro- 
posed addition  to  the  school-house  and  library,  and  also  an  estimate  of  the  cost  of  the 
same,  amounting  to  750/.,  which  being  added  to  the  sum  of  2,400/.,  and  the  sum  of 
400/.  required  to  be  laid  out  in  alterations  and  additions  to  the  house,  amounted  to 
3,550/.  The  old  materials  of  the  master's  residence,  when  pulled  down,  had  been 
valued  at  about  150/.,  and  he  himself  had  voluntarily  agreed  to  advance  1,000/.,  by 
way  of  loan,  for  the  sake  of  advancing  the  objects  which  the  parties  had  in  view,  upon 
having  the  same  secured  upon  the  charity  estates  during  his  life,  and  also  to  pay  an 
annucd  rent  of  fifteen  guineas,  to  which  the  premises  were  subject. 

For  the  purpose  of  diminiehing  the  rate  of  interest,  the  petitioners  proposed  that  the 
two  mortgages  of  2,000/.  and  976/.  Hs.  5d.  should  be  consolidated,  by  paying  them 
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off,  and  borrowing  one  sum  of  4,976^^  Hs.  5d.,  at  the  reduced  rate  of  interest  of 
3/.  10s.  per  cent.,  and  R.  Williams,  the  Rev.  J.  Hamilton  Forsyth,  W.  Long,  and  the 
Rev.  J.  Haythom,  had  offered  to  lend  that  sum  upon  the  security  of  the  charity  estates^ 
with  the  stipulation,  that  if  the  interest  was  regularly  paid,  no  part  of  the  principal 
should  be  required  to  be  paid  until  after  the  expiration  of  seven  years. 

A  contract  had  been  entered  into  between  the  petitioners  and  Henry  Willmer,  Esq., 
for  the  sale  to  him  of  a  piece  of  ground  in  Highgate,  part  of  the  charity  estates,  at  a 
distance  from,  and  unconnected  with,  the  rest  of  the  estates,  for  the  sum  of  600/.,  sub- 
ject to  the  approbation  of  the  Court.  The  petition  therefore  prayed,  that  it  might  be 
declared  that,  under  the  circumstances,  it  would  be  for  the  permanent  benefit  of  the 
school  that  the  house  and  premises  so  contracted  to  be  purchased  of  the  representatives 
of  Mrs.  Bloxam,  should  be  purchased  and  used  for  the  residence  of  the  master  of  the 
school,  and  that  the  present  residence  of  the  master  should  be  pulled  down,  and  the  site 
thereof,  together  with  the  gardens  surrounding  the  same,  should  be  converted  into  a  play- 
ground for  the  boys  attending  the  school ;  and  that,  upon  a  good  title  being  shewn,  and 
the  proper  deeds  executed,  the  petitioners  might  be  at  liberty  to  pay  the  purchase- 
money  for  the  same,  and  that  they  might  be  at  liberty  to  pull  down  the  house  then 
occupied  by  the  master,  and  to  sell  the  materials  of  the  same,  and  convert  the  site 
thereof,  together  with  the  garden  surrounding  it,  into  a  playground  for  the  boys 
attending  the  school;  and  that  they  might  be  at  liberty  to  raise  the  sum  of 
4,976/.  14s.  5d.  by  mortgage  of  the  chanty  estates,  and  to  convey  them  to  R.  Williams, 
J.  Forsyth,  W.  liong,  and  J.  Haythom,  to  secure  the  repayment  of  the  same,  and 
interest,  and  that  the  contract  entered  into  with  the  said  Henry  Willmer  for  the  sale  of 
the  piece  of  land  might  be  carried  into  effect,  and  that  they  might  be  at  liberty  to  apply 
the  money  to  arise  by  sale  of  the  materials  of  the  master's  present  residence,  and  the 
sum  of  1,000/.  to  be  advanced  by  the  master,  and  the  sum  of  4,976/.  14s.  5d.  to  be 
raised  by  mortgage  as  aforesaid,  and  the  sum  of  600/.,  the  purchase-money  for  the  piece 
of  land,  in  the  first  place  in  paying  off  the  mortgages  to  Sir  H.  Ross  and  W.  Jones,  and 
then  in  payment  of  the  purchase- money  for  the  house  and  premises  so  proposed  to  be 
parchased  of  the  representatives  of  Mrs.  Bloxam,  and  for  the  expenses  (not  exceeding 
4O0/.)  of  such  alterations  and  additions  to  the  house,  and  in  payment  of  such  money 
as  might  be  necessary  (not  exceeding  800/.)  for  constructing  and  furnishing  additional 
buildings  to  the  school-house,  according  to  the  plan  and  estimate,  the  petitioners  under- 
taking to  pass  all  the  proper  and  usual  accounts  before  the  Master. 

Bethett  and  Godfrey,  for  the  petition,  urged  the  necessity  of  the  arrangement,  and 
that  by  so  doing,  tibie  parties  would  not  be  contravening  the  policy  of  the  law  in  respect 
to  the  doctrine  of  mortmain. 

Wray,  for  the  Attorney- General,  did  not  oppose  the  petition,  provided  the  objects 
sought  by  it  could  be  carried  out  under  the  direction  or  sanction  of  the  Court ;  but  as 
one  of  the  objects  sought  by  the  prayer  was  the  investment  of  the  charity  funds  in  the 
purchase  of  land,  a  very  important  question  arose  as  to  whether  the  policy  of  the  Sta- 
tutes of  Mortmain  might  not  be  ejected ;  that,  according  to  the  opinion  of  Lord 
Hardwick,  it  would  seem  the  Court  does  not  sanction  the  investment  of  charity  funds 
in  the  purchase  of  real  property.  The  same  principle  was  also  more  recently  followed 
by  the  Master  of  the  Rolls,  who,  relying  upon  Lord  Hardwick's  judgment,  considered 
thaty  as  a  general  rule,  the  Court  will  not  sanction  the  laying  out  of  funds  belonging  to 
a  charitable  institution  in  the  purchase  of  land,  even  for  the  purpose  of  enlarging  the 
charity,  the  same  being  contrary  to  the  spirit  of  the  Mortmain  Acts.  Whatever 
acknowledged  benefit,  therefore,  the  objects  of  the  charity  might  derive  from  such 
an  investment,  it  vras  a  matter  of  considerable  doubt  whether  in  any  case  the  Court 
could  sanction  it. 

Cases  cited :   Vaughan  v.  Farrer  (2  Ves.  182) ;  Attorney- General  v.  Wilson  (2  K.  6S). 

Bethell,  in  reply,  contended  that  the  rule,  as  laid  down  by  Lord  Hardwick  in  Vaughan 
V.  Farrer,  was  apphcable  only  in  the  case  of  a  devise ;  whereas,  in  the  case  before  the 
Court,  no  addition  whatever  had  been  made  to  the  instituti9n  since  the  original  grant 
made  by  Queen  Elizabeth,  neither  could  the  object  now  sought  by  the  petitioners  be  at 
all  construed  into  an  intention  to  invade  the  purposes  of  the  Mortmain  Acts. 

The  Vice-Chanckllob  considered  that  the  petitioners  sought  a  number  of  things. 
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vAdch  doabfleeB  all  manifestily  tended  to  benefit  liie  sdiool,  and  (notwithstanding  tiie 
object  of  tiie  petition  was  of  a  mixed  character)  ought  not  to  be  separately  con- 
sidered ;  but  that  all  of  them  must  be  taken  t(^tber ;  and  as  they  appeared  so  wdL 
calcolated  to  benefit  the  charity,  the  nde  of  public  policy  ought  to  give  way,  and  that 
therefore,  looking  at  all  the  circumstances  of  the  case,  he  thought  it  right  to  allow  the 
prayer  of  the  petition. 


ROLLS  COURT. 

Monday,  Jtme  30,  1845. 
WSSTSNAA  V.  GsBoonT.  (a) 

A  UBtairix  by  her  will  direeiid  her  trutteet,  tfier  the  death  or  eecond  mmria^e  qfher  huebmul,  U 
detiae  a  trtatjund,  over  which  she  had  en  abwlute  power  qf  dUpoeition,  equally  among  fimr  maeetf^ 
■and  declared  that,  if  any  qf  them  ehomld  die  brfore  ehe  or  they  became  entitled  to  her  or  thmr 
dietribuHve  sharee,  without  leaviny  ieeme  eurvMny,  wueh  «Aare  or  ekaree  ehould  yo  to  emek  f^Aa 
meeee  at  ehould  then  be  eunthriny,  in  eyuai  ehmree,  at  the  Hme  the  onyimal  eharee  ehomld  baeoma 
payable  t  and  if  only  one  meee  ehould  nirvfoe,  then  the  whole  ehould  yo  to  her.  At  the  time  ef  the 
eeeond  marriage  qf  the  hueband,  two  qfthe  nieeee  had  died  without  iseue;  and  it  wat  held,  thai 
the  original  ehare  qf  the  eeeond,  and  alio  the  interut  in  the  thare  qf  ihejlnt,  which  had  aecrmed 
to  her,  paeted  to  the  two  eurvivore. 

TWXHE  plaintiff  in  this  case.  Colonel  John  Craven  Westenra,  had  married  Lady  East; 
I  the  widow  of  Sir  John  East,  and,  previously  to  tiie  marriage,  a  settlement  of 
the  lady's  property,  which  was  oonsideraUe,  was  made,  whereby  ^  retained  to  herself 
die  endre  control  of  it  during  her  life,  and  also  an  absolute  power  of  appointing  it,  by 
will,  at  her  death.  This  power  she  exercised  by  a  will,  bearing  date  February,  1837« 
whereby  she  gave  her  husband.  Colonel  Westenra,  the  interest,  dividends,  and  annual 
produce  of  the  money  for  life,  or  until  he  should  marry  again;  and,  after  his  death  or 
second  marriage,  she  directed  her  trustees  to  divide  the  fund  in  equal  shares  among  her 
four  nieces;  viz.  Mrs.  Bowler,  Mrs.WooUey, Miss  Emily  Raitt  (afterwards  Mrs.  L^)« 
and  Miss  Caroline  Martha  Raitt;  and  she  declared  tliat,  "  if  any  of  my  said  nieces  duJl 
die  before  my  said  husband,  J.  C.  Westenra,  or  before  she  or  they  has  or  have  becoBse 
entitled  to  her  or  their  respective  distributive  share  or  shares  of  the  said  principal 
moneys,  parliamentary  or  r^  securities,  hereinbefore  by  me  given  to  her  or  them, 
-without  leaving  lawful  issue  of  her  or  their  bodies  them  surviving,  then  I  give  and 
bequeath  the  part  or  share,  parts  or  shares,  of  her  or  them  so  dying  without  issue,  to 
such  of  my  said  nieces  as  shall  then  be  surviving,  to  be  equally  divided  between  them, 
at  such  time  or  times  as  her  or  their  original  share  or  shares  shall  become  payable  ; 
and  if  there  shall  be  only  one  of  my  said  nieces  so  surviving  as  aforesaid,  then  I  give 
and  bequeath  the  whole  of  the  principal  moneys,  parliamentary  or  real  securities,  to 
auch  niece,  her  executors,  administrators,  and  assigns." 

After  the  testatrix's  decease.  Colonel  Westenra  married  again ;  and  thereupon  the 
fund  became  divisible  among  the  four  nieces  of  the  testatrix  according  to  the  direction 
contained  in  the  will.  Mrs.  Woolley  died  before  the  testatrix,  without  leaving  issue, 
and  after  the  testatrix's  death,  and  before  the  period  of  distribution,  Mrs.  L^h  also 
died  without  leaving  issue.  No  question  was  raised  as  to  Mrs.  WooUey's  shaie» 
which,  it  was  agreed  upon  all  hands,  passed,  at  her  decease,  to  the  other  three 
appointees,  by  the  express  words  of  the  will;  but  there  was  some  doubt  as  to  whether 
the  one-third  thereof  which  accrued  to  Mrs.  Legh  passed  at  her  decease,  along  with  her 
own  ori^al  share,  to  the  two  surviving  appointees,  or  belonged  to  the  personal  repre* 
tentative  of  Mrs.  Legh.  ^  To  determine  tlus  question  the  suit  was  instituted. 

Kindersley,  for  the  plaintiff. 

Turner  (with  him  Rogers),  for  Mrs.  Bowler.— There  is  no  doubt  as  to  the  share  of 
(a)  Reportedly  J.  Maoaulat,  Saq.,  Banlster*aft4iw. 


MTT  p.  BOTT.  i/10 

Mnw  WooHcigr  pewiiig  to  tibe  othtr  three  apiK^iatee*.  as  tbe  ejq^resa  vords  of  the 
'wSk  api^  io  her  case  as  well  as  in  that  of  Mrs.  Legh,  a&d  them  k  therefore  no  lapse; 
but  I  contend  also  that  on  the  death  of  Mrs.  Legh,  her  ehare,  as  well  original  as 
«ccnied»  passed  to  the  surviving  two.  The  fund  is  treated  as  an  aggregate  fund,  and 
the  whok  is  bequeathed  to  the  survivor,  if  there  should  be  but  one,  who  could  not  of 
oowse  taloe  the  whole  unless  the  accrued  shares  as  well  as  the  original  should  pass. 
That  bequest  shews  that  the  intention  of  the  testatrix  was,  that  on  the  death  of  any  of 
her  nieces  without  issue  before  the  period  of  distribution,  he  should  not  be  entitled  to 
any  share  in  the  fund,  accrued  or  otherwise.  (Siliick  v.  Booth,  1  You,  &  Coll.  C.  C. 
lai ;  P«»  V.  Benson,  3  Atk.  78 ;  Wortidge  v.  CiurchUl,  3  Bra.  C.C.  465.)  The  words 
"'  part  or  share,  parts  or  shares,"  include  all  they  took,  both  original  and  accruing. 

Jf.  Stevens,  for  Caroline  Martfia  Raitt,  cited  ^yre  y.  Mm-sdem  (2  Kee.  564)  ;  2  Jarm. 
<m  WiUs,  624,  and  the  cases  there  cited. 

Cr.  £.  Russell,  for  Mr.  Legb,  the  husband  and  representative  of  Mrs.  Legh. — ^There 
ia  no  lapse  of  Mrs.  WooUey's  share,  because  the  express  words  of  the  will  operate  to 
<»npy  it  over  in  that  as  well  as  in  Mrs.  Legh's  case.  But  there  are  no  express  words 
vAAeh.  give  over  the  original  as  well  as  the  accrued  shares  of  Mrs.  Leigh  upon  her 
decease,  the  words  **  part  or  parts,  &c.,''  applying  only  to  the  original  shares.  The 
word  "  whole,"  however,  in  the  last  clause,  relating  to  a  single  survivor,  does  seem  to 
favour  the  passing  of  accrued  shares. 

The  Master  of  the  Rolls. — I  cannot  construe  the  wovde  in  any  other  way.  Both 
original  and  accrued  shares  passed  to  the  two  surviving  nieces. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Monday f  June  9,  1845. 

BOTT  V.  BOTT.  («) 

JbllM  ef  a  hnd§e,  mkeiher  reai  or  permnst  yrvperif — Oomtrm^e  ^moeniWr^Teinmt 

by  courtesy, 

Mp  an  Aet'of  ParHamenty  6  Geo.  Z,  A.  and  kU  heire  were  empome}*ed  to  htMd  a  Md^e  aerote  Me 
rher  J^ameg,  for  which  diverepowero  and  prwilegee  were  granted  to  A,,  hie  keire  andaseignos 
and  he  and  they  were  authorized  firom  time  to  time  to  do  aM  thmge  neeeseary  Jor  erecting  and 
mainiaining  the  bridge.  Arid  it  woe  ateo  enacted,  that  in  eoneideratien  of  the  great  charges  that 
the  said  A*  hie  heire  and  atsigns,  would  he  obliged  to  d^firay  in  eroding  M«  bridge  and  repairing 
the  same,  and  things  necessary  to  be  done,  the  said  bridge  when  bviit  shotdd  be  vested  in  A.,  kis 
heirs  and  assigns,  for  ever.  And  it  was  also  enacted^  that  it  should  be  lawful  for  A,,  his  heirs 
easd  assigns,  from  time  to  time  thereafter ^  to  demand  and  takefitrpowtape,  or  in  the  name  qftoU, 
for  any  passage  over  the  said  bridge;  and  all  moneys  to  be  received  by  authority  qfthe  strid  Act 
were  vested  in  A,,  his  heirs  and  assigns,  and  the  same  were  thereby  directed  to  be  paid  to  him  or 
them. 

My  an  indenture  qf  lease  and  release,  the  I7th  and  18M  days  of  April,  1771,  one-fifleenth  part  ofihe 
intended  ferry  and  bridge  was  by  A.  granted  to  T.  C.  and  R.  D,,  and  their  heirs,  with  alt  privileges, 
Sfe,,  to  the  use  of  A. ,  his  heirs  and  assigns,  for  ever ;  and  also  the  other  remaining  fourteen-Jlfteewtk 
parts  to  certain  other  persons,  and  their  respective  heirs  and  assigns,  for  ever,  as  tenants  in  common  .- 
and  it  was  mutually  agreed  that  the  proprietors,  shareholders,  and  takers  in  the  undertaking,  their 
.several  heirs  and  assigns,  should  meet  on  the  16M  May  then  next,  so  ae  there  should  be  at  every 
meeting  Jive  proprietors  of  whole  shares,  for  managing  the  business  relating  to  the  said  ferry  and 
bridge,  and  exercising  the  powers  given  them  by  the  said  Act,  with  powers  qfadjottmment,  ^.,  as 
they,  their  heirs  or  assigns,  or  any  Jive  or  more  present  at  such  meeting,  ehould  think  proper;  and 
that,  efter  deducting  the  charges  and  expenses  of  cowtinuiftg  the  said  ferry  and  supporting  the 
bridge,  all  the  residue  of  the  said  sums  of  money  agreed  to  be  paid  by  the  then  present  oranyfitture 
proprietor,  and  qf  the  tolls  and  other  advantages  therefrom,  should  be  paid  to  the  said  A.,  his 
heirs  and  assigns,  and  one  other  fifteenth  part  to  each  ^  the  said  proprietors,  hie  heirs  and 


Impmrsuauee  qf  the  said  indenture  the  bridge  was  bulU. 
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By  mdeniwrei  qf  leate  and  release  bearmff  daie  the  2ith  and  25M  qf  Fehruaryt  1779,  the  om* 
fifteenth  part  in  the  ferry  and  bridge  helonging  to  one  qf  the  parties  named  in  the  Uut -mentioned 
deed  of  1111  was  conveyed  to  the  tue  qfT.  C,  his  fieirs  and  assigns ^  also  fourteen-fifteenths  qf 
another  share. 
T,  C,  at  the  time  qf  making  his  will,  and  at  his  death,  teas  seised  of  the  said  fifteenth  share,  and  qf 
one-thirteenth  part  of  two  other  fifteenth  shares  in  the  said  bridge ;  and  by  his  mil,  dated  the  \^tk 
qfMay,  1795,  devised  to  L,  d  his  heirs,  esecutors,  administrators,  and  assigns,  all  his  estate  and 
interest  in  the  said  bridge  for  his  and  their  own  vae  and  benefit.  T.  C.  died  iu  February  following^ 
without  altering  his  wilL 

L.  C,  by  his  will  and  codicil,  devised  all  his  property,  including  the  said  shares  in  the  bridge,  to  his 
daughter  A.  C,  and  died  in  1801. 

A,  C.  married  in  1804  /.  B.,  but  no  settlement  was  made,  on  the  marriage,  qf  her  share  and  interest^ 
to  which  she  was  entitled  in  the  said  bridge  and  premises. 

In  the  year  1806  there  werebOOl.  worth  of  ExcheguerMlls,  arising  from  the  tolls  of  the  bridge  and 
the  rents  of  the  land  held  there,  after  paying  the  half-yearly  dividends  to  the  proprietors. 

Jn  that  year,  by  reason  of  the  great  expense  incurred  in  keeping  up  the  bridge,  a  sinking  fund  was 
established,  commencing  with  the  above  500/.,  to  be  increased  from  the  surplus  that  might  remain 
in  the  hands  qfthe  treasurer  every  year,  after  allowing  for  the  payment  ofha(fa  yearns  dividend 
for  50/.  upon  the  fifteenth  share,  did  that  the  dividend  in  each  fifteenth  share  should  not  exceed 
100/.,  untU  the  sums  allotted  to  constitute  the  sinking  should  amount  to  2,000/.  J%is  sinking  fad 
amounted  in  October,  1844,  in  the  hands  of  the  treasurer,  to  2,000/.  Three-and-a- Quarter  per 
Cent.  Annuities. 

A  compensation  fund,  amounting  to  9,371/.  Ms.  Id.  Bank  ThreeperCent.  Consols,  was  granted  by  the 
proprietors  qfthe  VauxhaU^bridgefor  the  loss  which  the  proprietors  of  the  Battersea-bridge  might 
sustain  by  the  erection  of  the  VauxhaU'-'bridge. 

Part  of  the  9,371/.  lis.  Id.  having  been  sold /or  the  purpose  qf  defraying  the  costs  qfthe  bridge,  the 
remainder,  amounting  to  8,234/.  3«.  6d,  Annuities,  by  an  indenture  bearing  date  the  2lst  (fJuly, 
1821,  was  set  apart  for  the  repairs  of  the  bridge,  or  for  the  benefit  of  the  proprietors,  as  the  major 
part  should  think  fit ;  and  upon  further  trusts  to  sell  and  dispose  qfthe  dividends  and  intereets  t» 
the  mean  time  amongst  the  same  persons  as  the  tolls,  rents,  and  profits  of  the  said  bridge  and  heri' 
ditaments  on  the  surplus  profit  that  should  from  time  to  time  be  payable,  and  for  no  other  purpose 
whatever. 

The  dividends  accruing  from  time  to  time  in  respect  qfthe  2,0001.  Four  per  Cent,  and  Thrte-and-a^ 
Half  and  Three-and-a- Quarter  per  Cent,  respectively,  and  also  in  respect  of  M«  8,234/.  ds.  6J. 
Three  per  Cent.  Consols,  were  paid  and  applied  by  the  trustee  for  the  time  being  to  the  same  per* 
sons  to  whom  the  tolls  and  rents  which  were  received  in  respect  bfthe  bridge  were  paid,  and  were 
always  vested  and  considered  by  the  several  proprietors  qf  the  bridge,  and  in  case  of  the  death  qf 
any  of  them,  by  their  respective  real  and  personal  representatives,  as  partaking  of  and  subject  to 
the  same  nature  and  incidents  as  the  bridge  and  freehold  land  held  therewith. 

A.  B.  {formerly  A.  C.)  died  in  1825,  leaving  the  said  J.  B.  the  elder  (her  husband)  and  /.  B.  the 
younger,  her  heir-at  law,  her  surviving. 

J.  B.  the  elder,  upon  her  decease,  as  and  in  his  character  as  tenant  by  courtesy,  received  the  annstal 
dividends  for  the  fifteenth  share,  and  qf  the  one-fifteenth  part  qf  two  other  J^eenth  shares,  in  the 
bridge  and  premises,  payable  or  arising  fi-om  the  tolls  of  the  said  bridge,  and  the  income  qfthe 
bqfore-mentioned  two  trust  funds,  till  the  time  qfhis  decease. 

/•  B.  the  elder  died  in  February,  1836,  having  by  his  will  appointed  his  son,  the  defendant,  C.  J.  B., 
andR.  B.,  since  deceased,  his  executors,  who  duly  proved  the  same  s  he  also  left  J.  B.  the  younger 
him  survivi$tg' 

J.  B.,  as  heir-at-law  qfhis  mother  A,  B.,  became  seised  in  fee  qf  the  one-fifteenth  share,  and  one- 
thirteenth  part  of  two  other  fifteenth  shares  in  the  said  bridge  and  premises,  and,  as  such  heir-at- 
law,  received  the  annual  dividends  thereon  payable  in  respect  qf  the  tolls  qfthe  bridge  and  the 
dividends  of  the  said  two  trust  funds  btfore-mentioned. 

J,  B.,  the  son,  married  the  plaint^  in  1838,  and  made  his  will  in  1840,  whereby  he  devised  and 
bequeathed  unto  the  plaintiff,  and  also  his  brother,  the  said  C.  J.  B.,  all  his  real  and  copyhold 
estates  and  personal  property,  to  be  sold  by  public  auction  or  private  contract,  and  appointed  them 
his  executors, 

J,  B.  the  younger  died  in  1842,  without  having  altered  his  will,  which  was  proved  at  Calcutta  in  1843, 
and  in  England  in  1844. 

Jn  pursuance  of  the  trusts  declared  by  the  will,  the  plaintiff  and  C.  J.  B.  caused  the  said  fifteenth 
share  qfthe  bridge,  and  the  land  held  therewith,  and  of  and  in  the  said  sum  ofS,2Zil.  3s.  6d.  Bank 
Three  per  Cent.  Consols,  and  2,0001.  Three-and-a-Half  per  Cent.  Annuities,  and  the  one-thirteenth 
qf  two  other  fifteenth  shares,  to  be  put  up  for  sale  by  public  auction,  and  Dr.  C.  L.  then  became 
the  purchaser  qf  the  shares  in  the  said  bridge,  lands,  and  funds  respectively,  for  the  price  qf 
6,600/. 

Jn  the  month  of  April,  1844,  C.  J,  B.  procured  letters  of  administation  de  bonis  non  qfhis  mother., 
A.  B.,  to  be  granted  him,  and  he  thereby  became  sole  legal  personal  representative  both  ofAis 
father  and  mother,  both  deceased,  and  as  such  made  a  claim  to  the  tolls  of  the  bridge  and  the 
respective  annuities.  2^  plaintiff  resisted  this  claim,  insisting  that  the  funds  were  to  be  treated 
as  realty,  and  were  vested  in  the  same  persons  as  the  bridge  was  vested,  viz,  in  /.  B,  the  younger ^ 
deceased. 
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On  ihM  ZUt  of  July  1 1844|  Dr,  C.  X.  completed  hUfmrehme,  and  paid  the  uaid  item  </  6,6007.  to  C.  J,  B. 

Upon  the  queeiion  now  raited,  whether  the  dimdende  ari^ngfrom  the  eaid  trust Junde  q^2,000/.  New 
Three  and  a  Half  per  Cent.  Annuitiee,  and  8,234/.  3«.  6d,  Bank  Three  per  Cent.  Console,  and  the 
respective  shares  therein,  were,  under  the  circumstances,  to  be  treated  as  realty  or  personalty, 

Held,  that  a  proportion  of  the  purchase  money,  so  far  as  it  related  to  the  funds,  was  to  he  considered 
as  personal  and  not  real  estate, 

BY  an  Act  of  Parliament.  6  Oeo.  8,  fbr  building  a  bridge  across  the  river  Thames 
from  Battersea,  in  the  county  of  Surrey,  to  Chelsea,  in  the  county  of  Middlesex, 
after  reciting  therein  that  the  Right  Honourable  John  Earl  Spencer  was  the  owner  and 
proprietor  of  the  ferry  oxer  the  river  Thames  from  Battersea  to  Chelsea,  and  had  pro- 
posed, at  his  own  expense,  to  build  a  bridge  over  the  river  at  or  near  the  ferry,  it  was 
enacted,  that  it  should  be  lawful  for  the  said  Earl  Spencer,  his  heirs  and  assigns,  and 
he  and  they  were  empowered,  at  his  and  their  own  proper  costs  and  charges,  to  build  a 
bridge  across  the  river  Thames,  from  Battersea  to  Chelsea,  at  any  place  or  places,  and 
as  near  as  conveniently  might  be  to  the  then  present  ferry,  and  for  that  purpose  divers 
powers  and  privileges  were  thereby  granted  and  conferred  to  and  upon  the  said  earl, 
bis  heirs  and  assigns,  and  he  and  Uiey  were  authorized,  from  time  to  time,  and  at  all 
times  thereafter,  to  do  all  other  matters  and  things  necessary  and  convenient  for  erect- 
ing and  maintaining  the  said  bridge,  and  preserving  the  navigation  of  the  said  river^ 
and  for  the  improvement  thereof ;  and  it  was  thereby  further  enacted,  that  in  considera- 
tion of  the  great  charges  that  the  said  earl,  his  heirs  and  assigns,  would  be  obliged  to* 
defray  in  erecting  the  bridge,  and  repairing  and  supporting  the  same,  and  things  neces- 
sary to  be  done,  the  said  bridge,  when  buUt,  should  be  vested  in  the  said  earl,  his  heirs 
and  assigns,  for  ever ;  and  it  was  also  thereby  enacted,  that  it  should  be  lawful  to  and 
for  the  said  earl,  his  heirs  and  assigns,  from  time  to  time  thereafter,  to  ask,  demand* 
receive,  and  take,  to  and  for  his  and  their  own  proper  use  and  behoof,  in  respect  of  his 
and  their  charges  aforesaid,  for  pontage,  or  in  the  name  of  a  toll  or  duty,  before  any 
passage  over  the  bridge  should  be  permitted,  the  several  sums  therein  mentioned ;  and 
that  the  same  sums  of  money  should  be  demanded  in  the  name  of  pontage,  or  as  a  toll 
or  duty,  and  the  moneys  to  be  received  as  aforesaid,  and  all  moneys  to  be  received  by 
authority  of  the  now  stating  Act,  were  vested  in  the  said  earl,  his  heirs  and  assigns, 
and  the  same  and  every  part  thereof  were  thereby  directed  to  be  paid  to  him  or  them ; 
and  it  was  thereby  also  further  enacted,  that  the  now  stating  Act  should  be  deemed  a 
public  Act,  and  be  judicially  taken  notice  of  as  such  by  all  judges,  juries,  and  other 
persons  whomsoever,  without  specially  pleading  tiie  same. 

By  an  indenture  of  lease  and  release,  bearing  date  the  17th  and  18th  days  of  April, 
1771,  made  between  the  said  John  Earl  Spencer,  of  the  first  part;  Sir  Richard 
Gljrn,  and  Sir  Timothy  Weldo,  Wm.  Poyntz,  the  Rev.  Chas.  Poyntz,  Wm.  Jas. 
Alexander  Fordyce,  Thos.  F^ker,  Daniel  Pontoiu  Philip  Worledge,  John  Phillips, 
Thos.  Tulton,  William  Prountery  Rogers,  John  and  Henry  Holland,  since  deceased;  of 
the  second  part ;  and  Thos.  Collison  and  Richard  Dorm,  of  the  third  part ;  after  stating 
that  the  said  earl  had  agreed  to  sell  to  each  of  the  above-named  parties  of  the  second 
part  one  fifteenth  part  in  the  said  ferry  and  intended  bridge,  it  was  witnessed,  that  for 
the  considerations  therein  mentioned,  he,  the  said  John  Earl  Spencer,  granted,  bar- 
gained, released,  and  confirmed  unto  the  said  Thomas  Collison  and  Richard  Dorm,  and 
their  heirs,  all  the  free  passage  or  ferry  over  the  river  Thames,  commonly  called 
Chelsea  Ferry,  with  all  the  grounds,  whaifs,  landing  places,  and  easements  to  the  said 
passage  or  ferry  belonging,  and  all  privileges,  &c.  granted  to  the  said  earl,  his  heirs  and 
assigns,  by  the  above-mentioned  Act  of  Parliament,  and  all  pontage  and  tolls  to  arise 
from  the  said  ferry  and  bridge,  to  hold  the  same  unto  the  said  Thomas  Collison  and 
Richard  Dorm,  their  heirs  and  assigns,  to  the  uses  following,  (that  is  to  say) — ^As  to  one- 
fifteenth  part  or  share  of  the  said  ferry  and  intended  bridge,  and  other  premises,  the 
whole  into  fifteen  equal  lots  or  shares  to  be  divided,  to  the  use  of  the  said  Earl  Spencer, 
his  heirs  and  assigns,  for  ever;  and  as  to  the  remaining  fourteen-fifteenth  shares 
respectively,  to  the  use  of  the  above  named  several  persons,  parties  of  the  second  part, 
and  their  respective  heirs  and  assigns  for  ever,  (that  is  to  say)'  each  and  every  of  such 
last-mentioned  parties,  and  his  heirs  and  assigns,  was  to  take  one  fifteenth  share  in 
severalty,  and  not  as  joint  tenants,  but  as  tenants  in  common ;  and  for  the  better 
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managing  and  carrying  on  the  eaid  undertaking  and  prcmiaes,  and  for  promoting  tbt 
benefit  and  ad^rantaga  of  the  said  proprietors,  and  of  their  several  and  re^ective  heir» 
and  a8«gns,  it  was  aoiiftaally  covenanted  and  agreed  between  them,  for  themselves  and 
their  respeetive  heirs,  executors,  administrators,  and  assigns,  that  the  proprietor^ 
shareholders,  and  takers  of  and  in  the  said  undertaking  and  premises,  their  several  and 
respective  heirs  or  assigns,  should  meet  together  on  the  16th  day  of  May  then  next, 
or  within  ten  days  after,  at  ^e  hour  and  place  therein  mentioned,  of  which  notice  \nu  to 
be  given,  and  so  as  there  should  be  present  at  every  such  meeting  ive  pvoprietors  at 
whole  shares  of  the  said  undertaking  and  premises,  for  the  transacting,  managing,  aod 
carrying  on  the  business  and  affairs  veladng  to  the  said  fnry^  intended  bridge,  and 
undertaking  and  premises,  and  executing  the  powers  and  authoritiea  given  by  the 
before-stated  Acta  of  Parliament,  and  should  and  might  adjourn  themselves  from  tune 
to  time,  and  meet  and  assemble  together,  by  adjousnaueat  or  otherwise,  at  the  same  or 
any  other  place,  for  the  purpose  of  doing  and  transacting  all  business,  matten,  aad 
things  relating  to  the  said  ferry,  intended  bri<%e  undertaking,  and  premiaea,  as  they 
the  said  proprietors  for  the  time  being,  or  their  respective  hen»  or  assigns,  or  any  five 
or  more  of  diem,  present  at  such  meeting  or  meetings,  or  the  greater  number  of  tiiem* 
by  plurality  of  votes,  should  think  proper  and  determine ;  and  that,  after  deducting  the 
charges  and  expenses  of  continuing  the  said  ferry,  and  of  making,  erecting,  and  main- 
taining and  supporting  the  said  intended  bridge,  and  of  all  other  sums  of  money  to  lie 
paid  in  pursuance  of  the  said  Act  or  the  then  indenture,  all  the  residue  and  remaindtr 
of  the  said  sums  of  money  thereby  agreed  to  be  paid  by  the  then  present  or  any  fbtnre 
proprietors,  and  of  the  tolls,  and  of  ail,  other  benefits  and  advantages  to  arise,  and  had, 
made,  or  received  by  or  from  the  said  ferry,  intended  bridge  undertaking,  and  preniaei, 
should  be  divided  into  fifteen  equal  parts  and  shares,  and  that  one  full  fifteenth  part  or 
share  thereof  should  be  paid  to  the  said  John  Barl  Spencer»  his  heirs  and  assigns,  and 
one  other  fifteenth  part  or  share  thereof  to  eadf  and  every  of  the  said  proprietoia,  lias 
heirs  and  assigns,  with  power  for  the  ppoprietors  for  the  time  being  to  alter  or  vary  tbe 
rules,  orders,  regulations,  terms,  or  cooditioBa  contained  in  the  said  indenture,  aad  to 
make  new  or  other  rules,  orders,  regulations,  terms,  or  conditions  ia  relation  to  the  said 
ferry,  intended  bridge  undertaking,  and  premises,  or  any  of  them,  as  should  seem  meeL 

The  several  persons,  parties  to  the  above  stated  indenture,  of  the  first  aad  second  part, 
in  pursuance  of  the  said  indenture  and  before-mentioned  statute,  respectively  hmlt  a 
bridge  across  the  said  river  Thames,  and  became  seised  thereof,  and  of  the  land  bdd 
there,  in  equal  parts,  as  tenants  in  common  in  Ue^ 

Previously  to  the  date  and  exeoudoa  of  the  indentures  next  hereinafter  stated,  the 
one-fifteenth  part  or  share  of  tbe  above-named  Sir  Richard  Glyn  in  the  said  bridge  aod 
premises  was  conveyed  in  fee  to  ceitain  persons*  as  trustees  for  the  several  peraoni 
other  than  the  said  Sir  Ridiard  Glyn,  parties  of  the  first  and  second  parts,  to  the  ha^ 
stated  indenture,  in  equal  parts,  as  tenants  in  common,  and  their  respeetiTe  heirs  and 
assigns. 

By  virtue  of  certain  indentures  of  lease  and  release  respectively  dated  the  24th  and 
25th  days  of  February,  1779,  made  and  executed  respectively  between  the  saidThomai 
Parker,  and  Frances  his  wife,  of  t^e  one  part,  sod  Thomas  C^ump,  of  l^e  otter  paxt  ^ 
the  said  one-fifteentii  share  ai  the  said  Thomas  Paricev,  in  tbe  said  passage,  or  feny* 
and  bridge,  with  all  the  grounds,  wharfs,  &c.  thereto  belonging,  aod  of  and  in  ai 
toUs  and  duties  payable  in  respect  of  the  said  bridge,  and  of  and  in  all  and  eveiy 
the  powers,  authorities,  and  privileges,  to  the  said  John  Earl  Spencer,  his  heirs  and 
assigns,  granted  by  the  said  Act,  w«re  conveyed  unto  and  to  the  use  of  the  said 
Thomas  Crump,  his  heirs  and  assigns ;  and  it  was  declared  that  the  tru3tees  of  the  said 
share  which  originally  belonged  to  tbe  said  Sir  Richard  GUyn,  of  and  in  ike  ferry*  <^ 
passage,  bridge,  and  premises,  should,  as  to  one-fourteenth  part  or  shave  therein,  stand 
seized  thereof  in  trust  for  the  said  Thomas  Crump,  his  heirs  and  assigns. 

By  certain  indentures  of  lease  and  release,  bearing  date  the  19th  and  2(Hh  days  of 
March,  1795,  and  made  between  H.  Holland,  ia  whom  tbe  share  of  tbe  said  bridge 
and  premises  of  Henjry  Holland,  deceased,  party  to  the  b^oce  firstly  stated  inde&tnie» 
had  become  vested,  of  the  one  part,,  and  John  Heaton  Tritton,  of  the  otiter  pert*  the 
one-fifteenth  part  or  share  of  the  said  Henry  Holland^  and  all  other  hie  parti  or  T 


intiie  Bflitf  Yeny,  Vri^ge^wid  premiaes*  wene  ooBvejed  unto  and  to  fiie  ase  of  the  «aid 
J.  H.  TrifetoB,  Ilk  heirs  and  nflBigiis,  upon  trust,  that  the  said  J.  H.  Tritton,  his  heirs 
and  as»gD8»  should  Uiereafltar  ^pmy  and  apply  the  tolls,  rents,  and  profits  of  the  said 
part  or  share,  parts  or  shares*  aa  the  same  ahoukl  hidf-yeoiiy,  or  o^erwise,  be  had» 
aweiFed,  and  divided,  or  so  much  fhereof  as  i^Kmld  be  sufficient  towards  defraying;  the 
necessary  expenses  &at  duould  from  time  to  time  be  incurred  in  repairmg  and  main- 
taining the  said  bridge  and  premises  in  proper  repair ;  and  in  case  there  should  be  any 
mrrplus,  then  upon  trust  to  divide  and  pay  the  soipha  to  and  amongst  all  the  seyeral 
persons  who  should,  from  time  to  time,  and  at  afl  times  thereafter,  be  proprietors 
ef  the  said  bridge  and  premiaea*  accrarffing  to  liieir  respectire  rights  and  interests 
therein. 

Thcwiaa  Cmmp  was,  at  the  time  of  malini^  his  will,  and  at  his  death,  seised  of  or 
entitled  to  the  before-mentioned  fifteenth  share,  so  conveyed  to  him,  and  of  the  one- 
timrteeath  part  (xr  share  of  two  other  Bfteenth  simes  of  and  in  the  said  bridge  and  pre- 
mises; and  by  his  will,  bemng  datetiie  10th  day  df  May,  1795,  and  which  was  duly 
executed  and  attested,  aes  was  then  by  law  required  for  passing  real  estates,  ga^e, 
devised,  and  bequeathed  to  his  brother,  Lawrence  Orvaap,  his  hein,  executors,  admi- 
ti  iatrators,  and  assigns,  all  his  eatate,  share  and  interest  in  the  said  bridge,  and  the 
buildings  and  works  thereto  belonging, for  his  and  their  own  use  and  benefit. 

The  testator  died  on  the  16th  February  following,  without  altering  his  will,  which 
was  duly  proved  in  the  proper  EcdesiBstiad  Ckmrt. 

Lawrence  Crump,  by  his  will,  dated  Idth  September,  1795,  gave  to  the  persons 
therein  named  as  his  executors  all  the  residue  of  his  personal  estate  of  whatever  kind, 
upon  trust,  to  apply  the  income  for  the  benefit  of  Ann  Crump,  therein  named,  and  he 
gave  her  ^11  power,  notwithstanding  covertore,  by  any  deed  or  by  her  last  will  and 
testament  to  be  executed  by  her  as  therein  mentioned,  to  give  or  bequeath  the  whole 
principle  of  the  said  residuary  estate  amohgst  any  of  hercluldren  that  should  be  livix^ 
at  the  time  of  her  deatli. 

By  a  codicil,  dated  24th  day  of  Febmary,  1796,  duly  attested,  to  pass  real  estates  by 
devise,  he  gave  and  devised  all  his  freehold  and  otiier  property  given,  or  that  might 
devise  to  him  on  the  death  of  his  brother,  the  said  Thomas  Crump  (to  whom  he,  the 
testator,  was  heir  at  law),  in  trust,  to  the  executors  and  trustees  named  in  the  said  wiB, 
for  the  use  of  the  said  Ann  Orump,  who  was  then  at  school. 

The  testator,  L.  Orump,  died  in  the  month  of  March,  1801,  leaving  Ann  Crump  him 
fiurviving,  without  having,  in  any  manner,  altered  his  will  or  codicil,  except  so  far  as 
tiie  former  is  altered  by  the  latter,  and  they  were  both  proved  in  the  proper  Ecdesi^ 
aatical  Court.  Ann  Crump  married  on  the  24th  May,  1804,  with  John  Bott,  Esq., 
flinoe  deceased,  but  no  settiement,  eitiier  before  or  after  the  marriage,  was  made  of  the 
shares  and  interests  to  which  she,  under  the  lastly  stated  codicil,  became  entitied  in  the 
aedd  bridge  and  premises. 

At  the  time  of  the  date  of  the  resolution  next  herdnafter  stated,  there  was,  iu  I3ie 
hands  of  the  treasurer  of  the  proprietors  df  the  bridge  and  premises,  certain  Exchequer- 
bifls,  for  the  aggregate  sum  of  500Z.,belon^g  to  them,  and  had  been  purehased  with 
Ihe  surplus  cash  in  the  hands  of  the  treasurer,  arising  fh)m  the  tolls  of  the  bridge  and 
the  rents  of  tiie  freehold  land,  held  there^  afiber  paying  the  half-yearly  dividends  to  the 
said  proprietors. 

A  meeting  of  the  preprietors  (upwards  of  five  in  number)  of  the  bridge  was  held  on 
the  24th  day  of  February,  1806,  when  they  came  to  the  foUowing  resolution,  namely : 
At  a  meeting  of  the  proprietors  of  Battersea^bridge,  duly  convened  according  to  the 
provisions  of  the  herehi-before  firstiy  stated  indenture,  and  consisting  of  upwards  of 
five  proprietors,  the  proprietors  then  present  took  into  their  serious  consideration  a 
plan  for  the  establishing  of  a  sinking  fund,  and  considering  that  in  more  than  one 
instance  since  the  building  of  the  said  bridge  they  had  been  Imble  to  greater  disburse- 
ments than  the  receipt  of  the  year's  tolls  amounted  to,  which  was  particulariy  the  case 
in  the  years  1798  and  1799,  they  therefore  thought  that  it  would  be  expedient  to  esta- 
blish a  sinking  fund,  in  manner  following,  namely : — that  the  500/.  Exchequer-bills, 
then  in  the  hands  of  the  treasurer,  should  be  the  commencement  of  such  sinking-fund, 
and  be  increased  from  the  surplus  that  might  remcdn  in  the  hands  of  the  treasurer  when 
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the  balances  of  his  account  should  be  made  out  at  the  general  meeting  in  December  in 
each  year,  after  allowing  for  the  payment  of  half  a  year's  dividend  for  50/.  upon  the 
fifteenth  share,  and  that  the  dividend  on  each  fifteenth  share  should  not  exceed  100/.  a 
year,  until  the  sums  so  allotted  to  consitute  the  sinking-fund  should  amount  to  the 
sum  of  2,000/. ;  and  it  was  resolved  unanimously,  that  Uie  establishment  of  a  sinking- 
fund  on  the  above  principle  should  be  adopted.  This  resolution  was  adopted,  and  has 
ever  since  been  acquiesced  in  by  the  proprietors. 

A  sinking  fund  was  accordingly  established  pursuant  to  the  said  lastly  stated  resolu- 
tion,  which,  in  the  year  1827,  amounted  to  the  sum  of  2,000/.  New  Four  per  Cent. 
Annuities,  which  thenceforth  remained  standing  in  the  name  of  the  treasurer  for  the 
time  being  of  the  company  of  proprietors  of  the  said  bridge  until  they  became  2,000/. 
New  Three-and-li-Half  per  Cent.  Annuities,  and  afterwards,  in  October,  1844,  to 
Three-and-a- Quarter  per  Cent.  Annuities. 

Previous  to  the  date  and  execution  of  the  next  hereinafter  stated  indenture,  a  fund  of 
9,371/.  lis.  7d.  Bank  Three  per  Cent.  Consols  was  standing  in  the  name  of  the  said 
J.  H.  Tritton,  the  treasurer  of  the  company  of  proprietors  of  the  bridge  and  premises, 
for  the  benefit  of  the  proprietors;  which  fund  arose  from  a  certain  sum  of  money 
that  had  been  paid  to  the  said  J.  H.  Tritton,  as  the  treasurer  of  the  said  company,  by 
the  VauxhaU-bnridge  Company,  as  a  compensation  for  the  loss  which  the  proprietors  of 
the  Battersea-bridge  might  sustain  by  the  erection  of  the  Vauxhall- bridge. 

At  a  meeting  of  the  proprietors  of  the  Battersea-bridge  and  premises,  duly  convened 
and  held  at  the  Turk's  Head  Coffeehouse,  in  the  Strand,  on  the  12th  day  of  July, 
1821,  at  which  five  of  the  proprietors  of  the  said  bridge,  including  the  said  John  Bott, 
were  present,  it  was  unanimously  resolved  that  die  sum  of  9,371/.  lis.  7d.  Bank 
Three  per  Cent.  Consols  should  be  set  apart  as  a  principal  fund  of  the  proprietors  of 
Battersea-bridge  should  direct. 

By  an  indenture,  bearing  date  the  2l8t  day  of  July,  1821,  and  made  between 
George  John  Earl  Spencer,  who  had  become  entitled  to  the  share  of  the  said  John 
Earl  Spencer  in  the  said  bridge  and  premises,  and  John  Henton  Tritton,  Jane  Medley 
(widow),  G.  H.  Errington,  and  the  said  Ann  Bott,  James  Auriol,  W.  Taylor,  and  John 
Jortin,  and  the  sevenJ  persons  tiierein  named,  of  the  first  part;  Sophia  Martin  and  the 
several  other  persons  therein  named,  of  the  second  part;  Timothy  Cobb  and  the 
several  other  persons  therein  named,  of  the  third  part;  John  Phillips  and  Rogers 
Jortin,  of  the  fourth  part;  and  the  said  George  J.  Earl  Spencer,  John  Henton  Tritton, 
James  Auriol,  and  John  Jortin,  of  the  fifth  part;  the  several  persons  parties  to  the 
said  indenture,  forming  and  being  the  whole  body  of  proprietors  of  the  said  bridge  and 
premises;  and  after  reciting  that  the  said  sum  of  9,371/.  lis.  7d.  Bank  Three  per 
Cent.  Consols  had,  by  a  sale  of  part  thereof,  for  the  purpose  of  defraying  the  costs  and 
expenses  therein  mentioned,  been  reduced  to  the  sum  of  8,234/.  3s.  6d.  of  such  Annui- 
ties, and  reciting  that  it  had  been  agreed  by  the  proprietors  of  the  said  bridge  that  the 
aaid  sum  of  8,234/.  3s.  6d.  Three  per  Cent.  Consols  should  be  transferred  into  the 
names  of  the  said  George  J.  Spencer,  John  H.  Tritton,  James  Auriol,  and  J.  Jortin, 
and  that  the  same  was  then  standing  in  their  names  upon  the  trusts  thereinafter 
declared,  it  was  witnessed  that  the  said  G.  J.  Earl  Spencer,  John  Henton  Tritton, 
James  Auriol,  and  John  Jortin  should  stand  and  be  possessed  of  and  interested  in  the 
said  sum  of  8,234/.  3s.  6d.  Bank  Three  per  Cent.  Consols,  or  other  the  trust  funds,  or 
securities,  into  which  the  same  or  any  part  thereof  might  happen  to  be  converted,  upon 
trust,  that  if  it  should  at  any  time  thereafter  become  necessary  in  the  opinion  of  the 
majority  of  the  proprietors,  seised  either  in  fee-simple  or  in  fee-tail,  or  of  any  estate 
for  life  in  possession  of  the  whole  fifteen  shares  of  the  said  bridge  who  should  be  pre- 
sent at  any  meeting  convened,  by  notice  given  in  the  usual  manner  for  convening 
meetings  of  the  said  proprietors,  and  the  resolution  of  which  meeting  should  be  con- 
firmed, as  therein  mentioned,  to  raise  any  sum  of  money  by  sale  of  the  said  sum  of 
8,234/.  3s.  6d.  Consols,  or  other  the  trust  funds  or  securities  aforesaid,  or  any  part 
thereof,  for  the  repairs  of  the  bridge,  or  for  the  benefit  and  on  account  of  the  said  pro- 
prietors in  any  other  manner,  then  that  the  said  George  J.  Earl  Spencer,  J.  H.  Tritton, 
James  Auriol,  and  John  Jortin,  or  the  survivor  of  them,  should,  with  the  privity  and 
approlation  of  the  majority  of  such  proprietors  as  aforesaid,  present  at  the  said  two 
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meetings,  testified  by  a  memorandmn  of  the  resolutions  made  at  such  meetings,  in  the 
minute-book  of  the  said  proprietors  for  that  purpose,  sell  or  dispose  of  the  said  trust- 
funds  and  securities,  or  so  much  thereof  as  it  might  be  so  necessary  to  raise  for  the 
purposes  aforesaid ;  and,  upon  further  trust,  to  pay,  apply,  and  dispose  of  the  interest, 
dividends,  and  annual  proceeds  arising  from  the  said  Bank  Annuities,  or  other  the 
funds  and  securities  aforesaid  in  the  meantime  and  until  the  whole  should  be  sold  and 
disposed  of,  in  the  same  manner  and  amongst  the  same  persons  and  in  all  respects  as 
the  tolls,  rents,  and  profits  of  the  said  bridge  and  hereditaments,  or  the  surplus  profits 
thereof,  should,  from  time  to  time,  be  payable  or  applicable,  and  for  or  upon  no  other 
intent  or  purpose  whatsoever. 

The  dividends  accruing,  from  time  to  time,  in  respect  of  the  2,000/.  Four  per 
Cent.,  Three- and- a- Half,  and  Three- and-a- Quarter  per  Cent,  respectively,  and 
also  in  respect  of  the  said  8,234/.  3s.  6d.  Three  per  Cent.  Consols,  were  paid  and 
applied  by  the  trustee  for  the  time  being,  in  whose  name  they  respectively  stood,  to 
the  same  persons  respectively,  and  the  persons  to  whom  the  tolls  and  rents,  which 
were  received  in  respect  of  the  said  bridge  and  premises,  were,  from  time  to  time  paid, 
and  were  always  vested  and  considered  by  the  several  proprietors  of  the  bridge  and 
premises,  and  in  case  of  the  death  of  any  of  them,  by  their  respective  real  and  personal 
representatives,  as  partaking  of  and  subject  to  the  same  nature  and  incidents  as  the 
said  bridge,  and  the  freehold  land  held  therewith. 

Mrs.  Ann  Bott  died  in  the  month  of  July,  1825,  leaving  her  said  husband  and  also 
her  son  John  Bott,  her  heir-at-law,  her  surviving. 

John  Bott,  upon  the  decease  of  his  wife,  became  tenant,  by  courtesy,  of  the  said 
one-fifteenth  share  and  of  the  said  one-fifteenth  part  of  two  other  fifteenth  shares  in  the 
said  bridge  and  premises,  and  from  the  time  of  the  death  of  his  wife  until  the  time  of  his 
own  decease,  in  such  character  or  capacity,  received  the  annual  dividends  for  such  last- 
mentioned  shares,  from  time  to  time,  payable  or  arising  from  the  tolls  of  the  said 
bridge,  and  the  income  of  the  hereinbefore  mentioned  two  trust  funds. 

John  Bott  died  on  the  1st  day  of  February,  1836,  having  first  made  his  will,  dated 
the  25th  October,  1833,  and  thereby  appointed  his  son,  the  defendant,  Charles  Joseph 
Bott,  and  Robert  Barton  (since  deceased)  executors,  who  duly  proved  the  same  in  Uie 
proper  Ecclesiastical  Court.  The  last-named  testator  also  left  his  son  John  Bott  him 
surviving. 

John  Bott,  the  son,  after  the  death  of  John  Bott  the  elder,  as  heir-at-law  of  his 
mother,  Ann  Bott,  became  seised  of  and  entitled  to,  for  an  estate  of  inheritance  in 
fee-simple,  in  the  said  one-fifteenth  share  and  one-thirteenth  part  of  two  other  fifteenth 
shares  in  the  said  bridge  and  premises,  and  as  such  heir-at-law  of  his  deceased  mother, 
and  as  being  so  entitled,  from  time  to  time,  down  to  the  time  of  his  death,  received 
the  Annual  dividends  for  such  last-mentioned .  shares,  from  time  to  time,  payable  or 
arising  in  respect  of  the  said  tolls  of  the  bridge,  and  the  income  or  dividends  of  the 
said  two  trust  funds  before  mentioned. 

John  Bott,  the  son,  married  the  plaintiff  on  the  26th  day  of  July,  1838,  and  made 
his  will,  dated  the  11th  day  of  November,  1840,  whereby  he  devised  and  bequeathed 
mito  the  plaintiff,  and  also  his  brother,  the  said  C.  J.  Bott,  and  the  survivor  of  them, 
the  executors,  &c.,  of  such  survivor,  all  the  real  and  copyhold  estates  wheresoever 
situate,  together,  with  all  the  personal  estate  of  which  he  might  die  possessed  of  or 
entitled  to  in  England  at  the  time  of  his  decease,  upon  trust,  so  soon  after  his  decease 
as  might  be  to  sdl  and  dispose  of  all  such  his  real,  copyhold,  personal  estate  in  England, 
either  by  public  auction  or  private  contract,  as  his  said  trustees  should  deem  most 
beneficid  for  his  estate,  and  that  one-half  the  proceeds  should  be  invested  in  the  pur- 
chase of  Government  security  at  the  Bank  of  England,  in  the  names  of  his  trustees,  or 
the  survivor  of  them,  the  executors  or  administrators  of  such  survivor,  upon  the  trusts 
therein  mentioned ;  and  he  expressly  declared  that  the  purchaser  or  purchasers  of  any 
real,  copyhold,  and  personal  estates,  should  not  be  bound  to  see  to  the  application  of 
the  purchase  money,  and  he  appointed  the  plaintiff  and  the  said  C.  J.  Bott  executrix 
and  executor.  The  plaintiff's  husband,  J.  Bott,  was,  at  the  time  of  his  death,  a  captain 
of  the  5th  regt.  of  Native  Cavalry,  in  the  service  of  the  East- India  Company. 

Captain  John  Bott  died  in  the  month  of  January,  1842,  without  having  altered  his 
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vnH,  which  was  proved  in  Jmaumrf,  1843,  in  the  Supreme  Court  at  CaJeottft,  and  was 
in  thw  country  proved  bj  the  plaintiff  and  C.  J.  Bott,  in  the  month  of  April,  1844. 

On  the  2nd  day  of  August.  1843,  the  plaintiff  and  the  said  C.  J.  Bott*  in  pursuaaeB 
of  the  trusts  of  the  lastly-stated  will,  caused  the  before- mentioned  one-fifteenth  afaaie 
of  the  bridge  called  Battersea^bridge,  and  the  land  held  therewith,  and  of  and  in  tkn 
said  sam  of  8,234/.  3s.  6d.  Bank  Three  per  Cent.  Consols,  and  2,0002.  Three-and-a. 
Half  per  Cent.  Annuities,  and  the  one-thirteenth  of  the  two  other  fifteenth  shaies^ 
therein  respectively,  and  of  or  to  which  shares  respectively  Captain  J.  Bott  was  at  tkm 
time  of  his  death  seised  or  entitled  as  aforesaid,  to  be  put  up  for  sale  by  public  auction, 
and  Charles  Locock,  Esq.,  M.D.,  then  became  the  purchaser  of  the  shares  in  the  aaid 
bridge,  lands,  and  funds  respectively,  for  the  priee  of  6,600/. 

In  the  course  of  investigating  the  title  to  the  shares  sold  to  Dr.  Locock,  it  waa 
required,  in  his  behalf,  that  administration  with  the  will  annexed  de  boms  non  of  Aan 
Bott,  deceased,  should  be  procured  to  be  granted  to  some  one,  and  that  such  admuitft* 
trttdon,  together  with  the  personal  representative  of  the  said  John  Bott,  the  fiither,  i 

should  concur  in  the  conveyance  of  the  said  shares  to  the  said  Dr.  Locock,  and  in  giving  | 

htm  a  discharge  for  so  much  of  the  said  purchase  money  as  was  composed  of  the  saidl 
one-fifteenth  share  and  one- thirteenth  of  two  othtr  fifteenth  shares  in  the  said  sums  o£ 
8,234/.  36.  6d.  Consols,  and  2,000/.  Three- and-a^Half  per  Cent.  Annuities,  and  audh 
last- mentioned  proportion  of  the  purchase  money  amounted  to  684/.  : 

On  \lx^  26th  of  April,  1844,  Charles  Joseph  Bott  procured,  therefore,  letters  of  ! 

administration  de  bonis  non  (with  the  will  annexed)  of  the  said  Ann  Bott,  to  be  granted 
to  him,  and  he  thereupon  became  sole  legal  personal  representative  as  well  of  the  said 
Ann  Bott,  deceased,  as  of  his  father,  the  said  John  Bott,  deceased.  He  thereupon,  itt 
snch  kst-mentiooed  character  respectively,  or  in  one  of  them^  made  a  claim  to  the  sMd 
sum  of  684/.,  alleging  that  the  shares  or  interests  of  the  said  Ann  Bott,  deceased,  cf 
and  in  the  8,234/.  38.  6d.  Bank  Three  per  Cent.  Consols,  and  2,000/.  Three-and-a- 
Half  per  Cent.  Annuities,  were,  at  the  respective  times  of  the  deaths  of  Ann  Bott  and 
John  Bott,  the  father,  personal  property  ;  and  that  upon  the  death  of  Ann  Bott,  the 
said  John  Bott,  the  father,  in  right  of  his  wife,  became  entitled  to  the  said  shares;  aad 
that  the  same  did  not  descend  upon  or  vest  in  the  said  Captain  John  Bott,  deceased,  «a 
the  heir-at-law  of  Ann  Bott. 

The  plaintiff  did  not  admit  the  justice  of  C.  J.  Bott's  claim,  insisting  that  the  lasfc- 
mentioned  funds  respectively,  under  the  circumstances  hereinbefore  stated^  were  to  be 
treated  as  partaking  of  the  nature  of  realty,  and  were  vested  in  the  same  persons  aa  thm 
bridge  was  vested  in,  and  consequently,  that  upon  the  death  of  Ann  Bott,  such  last* 
meationed  shares  in  the  funds  descended  upon  and  vested  in  the  said  Captain  Bott* 
deceased. 

On  the  31st  day  of  July,  1844,  Dr.  Lqcock  completed  his  purchase,  and  thereopoa 
the  said  C.  J.  Bott,  who  took  upon  himself  the  principal  part  in  the  performance  «f 
the  trusts  of  the  will  of  Captain  J.  Bott,  received  the  purchase  money  of  6..600/.  for  tibe 
shares  in  the  bridge,  land,  and  premises  so  sold  by  the  plaintiff  and  C.  i.  Bott,  as  raeh 
devisees  in  trust  before  mentioned. 

C.  J.  Bott,  shortly  after  receiving  the  sum  of  6,600/.,  retained  tiiereout  the  sum  of 
327/.  Os.  5d.,  towards  the  expenses  of  the  said  sale  so  made  as  aforesaid  to  Dr.  Looeck; 
and  invested  the  sum  of  5,588/.  19s.  7d.  further  part  in  the  names  of  himself  and 
plaintiff,  in  the  purchase  of  5,617/.  Is.  4d.  Bank  Three  per  Cent.  Consols,  but  retained 
the  residue  of  the  said  sum  of  6,600^,  namely,  the  sum  of  684/.,  in  his  own  hands,  aoi^ 
being  the  proportion  of  the  said  sum  of  6,600/.  apphcable  to  the  purchase  of  the  said 
one-fifteenth  shaxe  and  one-thirteenth  share  Three  per  Cent.  Consols,  and  2.00QL 
Three-and-a-Half  Three  per  Cent.  Annuities,  so  sold  to  the  said  Dr.  Locock  as  befeva 
mentioned,  and  he  claimied  to  be  entitled  thereto  as  the  sole  legal  personal  repreaeatap* 
tive  as  well  of  his  mother  Ann  Bott  as  of  his  father  John  Bott,  deceased. 

The  plaintiff  having  been  advised  that  the  said  sum  of  684/.  formed  part  of  tibe  troat 
estate  of  Captain  J.  Bott,  deceased,  and  that  it  ought  to  be  invested  in  the  naunes  of 
C.  J.  Bott  and  herself,  the  plaintiff,  upon  the  trusts  of  Captam  Bott's  will,  applied  ta 
him,  C.  J.  Bott,  to  invest  it  accordingly  in  their  names  in  ^e  purchase  of  Bank  Tliree 
per  Cent.  Consols,  which  he  refused  to  do. 
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The  bin  charged  that  the  dividends  ariaing  from  the  before-mentioned  trust  funds  of 
2,000/.  New  Four  per  Cent.  Bank  Annuities,  and  New  Three -and- a- Half  per  Cent. 
Annuities,  and  8,234/.  Ss.  6d.  Bank  Three  per  Cent.  Consols,  and  the  respective  shares 
therein  to  which  the  said  Ann  Bott,  deceaseid,  or  John  Bott,  the  father,  and  Ann  Bott, 
in  her  right,  were  or  was  entitled  as  before-mentioned,  were,  as  well  as  by  the  said 
Jobn  Bott,  the  father,  and  the  said  Capt.  John  Bott,  as  by  the  said  C.  J.  Bott,  until 
after  the  death  of  Capt.  John  Bott,  treated  as  partaking  of  the  same  nature  or 
character  as  the  tolls  arising  from  the  bridge,  and  as  payable  to  the  same  persons 
respectively  as  the  persons  respectively  entitled  to  receive  such  tolls. 

The  bin,  therefore,  prayed  that  the  defendant  might  make  good  the  said  sum  of 
684/.  to  the  estate  of  the  said  Capt.  J.  Bott,  deceased,  and  that  he  might  be  decreed  to 
purchase  so  much  Bank  Three  per  Cent.  Consols  in  the  names  of  plaintiff,  and  him- 
self, the  defendant,  as  the  sum  of  684/.  would  have  purchased  at  the  time  when  the 
before-mentioned  sum  of  5,588/.  19s.  7d.  was  invested  as  before- mentioned,  and  that 
the  defendant  might  be  decreed  to  make  good  to  the  estate  of  the  said  Capt.  J.  Bott, 
•^ceased,  the  amount  of  dividends  which  would  have  accrued  in  respect  of  the  said 
Bank  Annuities  in  case  the  same  had  been  invested  as  aforesaid. 

To  this  bill  the  defendant,  Chas.  Joseph  Bott,  put  in  a  general  demurrer  for  want 
of  equity. 

Stuart,  for  the  demurrer. — ^We  oppose  the  prayer  of  the  bill,  because  it  seeks  to 
^establish  the  principle  that  the  funds  in  the  hands  of  the  shareholders  are  to  be  con- 
sidered as  realty.  The  resolution  passed  in  February,  1806,  by  the  proprietors,  created 
a  sinking  fund.  Is  that  fund  to  be  treated  as  real  or  personal  estate  ?  Another 
meeting  was  held  in  July,  1821,  to  take  into  consideration  the  repairs  of  the  bridge. 
The  biU  then  shows  the  devolution  of  title  wherein  the  parties  treated  the  funds  as  real 
estate.  The  property  was  then  put  up  for  sale,  and  purchased  ;  but  when  die  title 
became  subject  to  investigation,  it  did  not  altogether  appear  so  clear,  and  the  purchaser 
•was  therefore  secured  by  a  circuity.  By  what  process  of  reasoning  are  the  sinking 
and  compensation  funds  to  be  considered  as  realty  ?  The  first  questbn  will,  however, 
be,  whether  the  rents  are  real  or  personal  ?  What  has  been  done  to  make  them  real  ? 
No  doubt  the  shares  in  the  bridge  are  real,  but  no  Act  of  Parliament,  nor  the  consent 
of  parties,  have  declared  that  the  rents  arising  out  of  them  are  real ;  therefore,  the  fund 
18  personal.  But  some  part  of  it  has  been  laid  out  in  the  repairs  of  the  bridge,  con- 
sequently, say  those  on  the  other  side,  they  must  be  treated  as  real  estates.  The  funds 
m  q\iestion  may  be  required  for  the  repairs  of  the  bridge,  and  perhaps,  if  actually  laid 
out  and  become  part  of  the  bridge,  they  partake  of  the  nature  of  the  bridge.  Their 
argument  will  be  upon  the  resolution,  which  recites  a  great  demand  for  the  repairs  pf 
•  Ae  bridge,  "  which  fund  may  be  resorted  to  upon  a  future  occasion."  The  proprietors 
bad  money,  which  they  might  have  divided,  but  they  put  it  in  the  funds  for  the  purpose 
of  repairs.  The  materials  and  the  wages  of  the  labourers  must  be  paid  out  of  the 
funds ;  therefore,  according  to  the  argument  of  the  plaintiff,  these  wages  in  the  pockets 
of  the  workmen  partake  of  the  nature  of  realty.  Hie  deed  of  1821  says,  that  the 
parries  therein  named  should  stand  possessed  of  the  sum  of  8,234/.  3s.  6d.  Consols, 
or  other  securities  in  which  the  same  may  happen  to  be  converted,  upon  trust,  if  at  any 
time  thereafter  it  became  necessary,  in  the  opinion  of  the  majority  of  proprietors  seised 
either  in  fee-simple  or  fee- tail,  &c.,  of  the  whole  15th  shares  of  the  said  bridge,  to  raise 
any  sum  of  money  by  sale  of  the  said  sum  of  8,234/.  38.  6d.  Consols,  or  other  the  trust 
funds  or  securities  aforesaid,  for  the  repairs  of  the  said  bridge,  or  for  the  benefit  and  on 
socoimt  of  the  said  proprietors,  &c. ;  but  is  there  any  declaration  that  the  stock  shall 
be  considered  as  realty  ?  Now  a  conversion  may  take  place  by  operation  of  a  trust,  so 
fbat  the  property,  although  in  itself  of  a  different  nature,  shall  have  the  character 
which  the  conversion  would  impress  upon  it,  but  not  unless  the  direction  be  perfectly 
clear:  Nay,  even  should  the  trust  for  converting  the  property  be  imperative,  yet  if 
'fte  necessity  does  not  arise,  the  property  wiU  retain  all  the  characteristics  which  the 
Court  finds  impressed  upon  it  at  the  time.  The  Court  wiQ  not,  therefore,  interfere 
between  two  classes  of  representatives — for  instance,  as  between  the  heir-at-law  and 
ftersonal  representative  of  Mrs.  Bott--^o  declare  money  as  real  estate.  The  dividends 
are  paid  as  tolls ;  by  no  course  of  reasoning,  therefore,  are  they  to  be  treated  as  real 
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estate.  The  demurrer  treats  it  as  personalty.  Cases  cited :  Achroyd  v.  Smithsom 
(1  Bro.  C.  C.  503);  Walker  v.  Denne  (2  Ves.  J.  170)  ;  Pultney  v.  Darlington  (1  Bro. 
CO.  223). 

Kingiake,  on  the  same  side. — The  proprietors  of  Battersea-bridge  are  tenants  in  com« 
mon ;  it  is  true,  they  are  greater  in  number  than  tenants  in  common  usually  are,  there- 
fore it  was  provided  that  five  should  form  a  quorum ;  but  it  could  not  give  the  private 
property  in  the  tolls  ;  much  less  the  funds  in  the  hands  of  private  individuals  to  attend 
the  freehold — nor  could  such  funds  be  treated  as  real  estates.  If  indeed  they  had 
actually  been  applied  to  building  or  repairing  the  bridge^  it  would  be  a  different 
natter ;  but  it  is  impossible  to  say  that  there  is  a  conversion  so  far  as  to  the  fund 
which  has  been  set  apart  for  repairs.  Now  as  to  the  money  intended  to  be  appropri- 
ated for  compensation,  the  deed  of  July,  1821,  declares  that  the  proprietors  shall  sell 
the  same,  or  so  much  of  it  as  shall  be  necessary  to  raise  for  the  purposes  aforesaid  (t.  e. 
for  the  repairs  of  the  bridge)  ;  then  upon  further  trust,  to  pay,  apply,  and  dispose  of  tiie 
interest,  dividends,  and  annual  proceeds,  arising  therefrom,  in  the  meantime,  in  the  same 
jnanner,  and  to  and  amongst  the  same  persons  and  for  the  same  purposes,  in  all 
respects,  as  the  tolls  and  rents  and  profits  of  the  said  bridge  and  hereditaments  on  the 
^surplus  profits  thereof  should  from  time  to  time  be  payable  or  applicable,  and  for  no 
other  purpose  whatsoever.  It  would  be  a  great  stretch  to  say,  from  the  provision,  that 
^e  compensation  fund  was  to  be  raised  for  loss  of  traffic ;  but  suppose  we  did  say  so, 
does  it  follow  that  this  fund  is  to  be  treated  as  realty  ?  Suppose  damage  is  done  to 
my  house,  and  I  recover  damages  in  consequence  to  the  amoimt  of  1,000/.,  is  that  to 
be  treated  as  realty?  Some  attempt  has  been  made  to  prove  that  the  one-fifbeenUi 
share,  and  the  one-thirteenth  of  the  two  other  fifteenth  shares  have  been  converted. 
.By  looking  at  the  state  of  the  title  in  1821,  it  will  be  seen  that  the  funds  belonged  to 
J.  Bott  the  elder.  Ann  Crump  was,  in  1806,  covert — the  compensation  fund  was 
.raised  in  1821 .  Now  it  is  difficult  to  say  that  any  act  of  hers,  in  the  deed  of  that  date, 
could  have  the  effect  of  converting  the  nature  of  that  fund.  J.  Bott  the  elder,  as 
surviving  his  wife,  received  the  tolls  of  the  bridge  and  dividends,  as  tenant  by 
'Courtesy.  These  facts  are  admitted  in  the  bill,  but  they  constitute  no  legal  influence  ; 
the  bill  states  the  fact  accurately,  but  the  inference  is  merely  raised  by  the  draftsman, 
.and  can  have  no  effect  upon  the  demurrer,  nor  can  any  allegation  of  fact  decide  the 
merits.  Mr.  J.  Bott  the  elder  did  no  other  act  in  his  lifetime  affecting  the  fund. 
He  executed  his  will,  and  if  he  really  possessed  the  power  of  conversion,  he  did  no  act 
vtOTi'ards  it.  According  to  the  laws  of  this  country,  nothing  has  been  done  in  that 
jespect.  Conversion  cannot  be  presumed  upon  the  elementary  rule  of  equity,  namely, 
that  which  ought  to  be  done  is  considered  as  done.  Under  the  assumption  that  the 
fund  is  purely  personal,  it  was  Mr.  Bott's  absolutely ;  but  if  it  be  treated  as  realty, 
then  his  interest  is  only  that  of  tenant  by  courtesy,  for  he  is  not  the  representative  of 
bis  wife.  The  Court  must  infer  that  the  conversion  is  for  the  benefit  of  the  party 
converting ;  but  it  is  monstrous  to  say  that  he  must  be  presumed  to  have  divested 
himself  of  his  whole  interest,  and  thus  converted  that  in  which  he  had  an  absolute 
interest  as  personalty  into  a  mere  courtesy  estate. 

Wakefield  and  Tripp,  in  support  of  the  bill.— -Captain  Bott's  father  married  Mrs. 
Crump ;  they  had  two  sons ;  one  went  abroad  and  died,  leaving  a  widow  at  his  decease. 
[The  Vicb-Chanckllor. — It  is  oddly  stated,  namely,  "  That  by  virtue  of  the  instm- 
ment  of  1795,  the  fifteenth  part  or  share  of  Henry  Holland,  and  all  other  his  parts  or 
shares  in  the  ferry  bridge,  were  conveyed  unto  and  to  the  use  of  J.  H.  Tritton.]  The 
one-fifteenth  share  remained  freehold,  and  the  fund  out  of  which  the  tolls  arose 
remained  real  estate.  Crump  was  possessed  of  a  share,  which  he  devised  to  his 
daughter  Ann  Crump,  and  having  devised  all  his  real  estates  to  trustees,  in  trust  for  her 
use,  she  married  in  1804,  but  no  settlement  was  made  upon  the  marriage.  Before 
this,  by  an  act  of  the  father,  a  resolution  was  entered  into,  which  was  binding  upon  all, 
namely,  that  they  would  limit  the  shares  to  be  divided  to  100/.  each.  Every  one  pro- 
prietor has  a  right  to  say  to  the  other,  "  You  shall  not  diminish  the  fund."  Then 
comes  the  scheme  of  the  bridge.  The  deed  was  executed  by  Ann  Bott,  although  a 
married  woman,  but  the  deed  was  sufficiently  binding  upon  all.  It  was  intended  that 
the  funds  should  be  appointed  for  the  repairs  of  the  bridge,  and  no  doubt  never  to  be 
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separated,  vHatever  may  be  the  opinion  of  the  Court.  If  freehold  be  bought  for  part* 
nership  purposes,  it  goes  as  personalty.  ^Stuart. — Not  always.]  The  case  of  the 
Saltpans,  in  Amos  on  Fixtures,  141,  shews  that  the  Court  will  interfere  as  between  the 
heir-at-law  and  personal  representative,  and  deal  with  personal  estate  as  real,  and  vice 
vend.  The  funds  in  question  constitute  in  themselves  joint  advances  for  joint  pur- 
poses, then  how  can  one  individual  draw  from  the  fund  ;  therefore,  when  Bott  received 
the  tolls,  they  were  considered  as  part  of  the  realty,  and  such  was  the  intention  of  the 
parties.  The  inheritance  cannot  be  enjoyed  without  a  repairing  fund ;  these  are  the 
accessories  necessary  to  the  enjoyment  of  the  bridge.  All  the  reasoning  of  Lord  Mans- 
field, therefore,  in  the  Saltpan  case,  is  applicable  to  this.  The  Act  of  Parliament 
declares  that  the  bridge  should  vest  in  the  Earl  Spencer,  his  heirs  and  assigns, 
and  the  deed  of  1771  constitutes  the  basis  of  the  law  respecting  it.  We  do  not 
think  this  a  case  of  conversion,  but  we  can  imagine  a  case  where  a  house 
bad  been  beaten  down,  and  money  given  to  repair  it,  was  impressed  with  a  trust  to 
r^uild ;  also  the  case  of  personal  chattels  to  go  as  heir  looms.  The  number  of  pro- 
prietors makes  no  greater  difference  than  if  Lord  Spencer  had  himself  said  that  certain 
property  in  its  nature  personalty  should  go  to  the  heir-at-law  as  realtv.  We  have  not 
gone  beyond  the  rules  of  perpetuity.  Is  it  not  a  fiact  that  Bott  the  elder  received  the 
tolls  as  tenant  by  courtesy — "  in  the  character  of  tenant  by  courtesy ;" — that  is  only 
an  averment,  and  not  a  conclusion  at  law.  Every  principle  of  convenience  is  in  favour 
of  that  for  which  we  contend,  namely,  that  every  proprietor  should  bind  his  representa- 
tives. The  compensation  found  is  the  same  as  the  sinking  fund,  and  the  dividends  of 
the  compensation  go  as  tolls. 

The  Vicb-Chancbllob. — ^This  is  a  plain  case  :  Mrs.  Bott  was,  imder  the  will  and 
codicil  of  her  father,  interested,  in  fee-simple,  in  certain  fractional  shares  of  the  bridge, 
and  the  bridge  when  built  was  vested  in  Lord  Spencer,  his  heirs  and  assigns.  The  Act 
of  Parliament  directed  that  it  should  be  lawful  for  the  earl,  his  heirs  and  assigns,  from 
time  to  time,  to  ask,  demand,  and  receive  for  his  and  their  own  proper  use  and  behoof, 
in  respect  of  their  charges  for  pontage,  certain  sums,  before  any  passage  over 
the  bridge  should  be  demanded,  in  the  name  of  pontage,  or  as  a  toll  or  duty,  and  the 
moneys  to  be  received  as  aforesaid,  and  all  moneys  to  be  received,  were  vested  in  the  said 
earl  and  his  assigns  ;  so  that  the  person  who  claimed  as  tenant  in  common  under  Lord 
Spencer  became  tenant  in  common  in  fee-simple  of  the  bridge,  and  the  tolls  received, 
by  virtue  of  the  Act,  from  persons  passing  over  it.  In  the  year  1801,  Mrs.  Bott  became 
entitled  in  fee- simple,  under  the  wUl  of  LawTence  Crump,  to  certain  fractional  shaies 
in  the  entire  fund.  This  lady  was  then  a  married  woman,  and  when  I  look  at  the 
statements  in  the  bill  respecting  the  deed  of  1771,  it  seems  to  me  extremely  doubtfrd 
whether  the  situation  of  proprietors  who  were  to  act  together  by  five  out  of  the  whole 
number  could  have  any  effect  on  the  dividends  that  were  to  remain  after  paying  the 
current  expenses  of  the  bridge.  At  a  general  meeting  held  on  the  24th  of  February, 
1806,  the  proprietors  came  to  a  resolution  that  there  should  be  a  sum  of  2,000/.  re- 
aerved  as  a  sinking  fund.  Now  suppose  this  question  were  to  arise,  namely,  whether  by 
what  had  been  done  at  the  meeting  of  proprietors  those  who  claimed  under  the  parties 
present  were  bound  by  the  acts  of  their  ancestors,  that  point  would  have  to  be  deter- 
mined by  the  construction  of  the  deed  of  1771  ?  That,  however,  is  not  the  question* 
but  it  is  this,  namely,  whose  property  is  a  certain  part  of  the  fund  to  be  considered  as 
between  the  real  and  personal  representatives  of  a  fund  at  a  given  time  ?  I  do  not  see  that 
there  is  any  thing  in  the  bill  relating  to  this  resolution,  as  between  real  and  personal  repre- 
sentatives, that  in  any  respect  altered  the  nature  of  the  tolls  which  at  any  time  any  of  the 
parties  would  have  been  entitled  to,  but  which  under  the  authority  of  the  resolution 
were  from  time  to  time  extracted  from  the  proprietors  of  the  bridge,  so  as  to  form  part 
of  the  sinking  fund.  Therefore,  according  to  my  view  of  the  case,  the  thing  remained 
just  as  it  was,  and  the  consequence  would  be,  that  such  portion  of  the  tolls  as  Mrs. 
Bott  claimed  would  be  considered  as  so  much  of  rent  severed  from  the  inheritance,  and 
so  becoming  part  of  her  personal  estate.  Then  with  respect  to  what  took  place  in  1821. 
Certain  instruments  were  then  executed,  and  the  above-named  lady  was  a  party  to 
them ;  but  it  is  dear  she  had  no  power  to  bind  either  her  personal  or  real  estate.  The 
transaction  was  in  itself  nothing  more  than  tius*  namely,  that  in  some  prospective 
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^buBOage  wliidi  it  ^ras  tboog^t  the  BatterMft-brklge  proprietors  nught  suttaia  from  Ife 
erection  of  Vauxhall*brid^  the  Vauxhall-bridge  proprietors  agieed  to  pay  a  certatt 
sum  by  way  of  compensatioii»  wbidi  in  the  pleadings  was  stated  to  be  about  ^fiOOi, 
Bat  what  was  that  ?  In  point  of  law  it  can  only  be  considered  as  some  aoddental 
pnfit,  SQcfa  as  might  happen  from  the  sudden  blowing  down  of  timber  upon  aa  egtaie 
in  fee-simple ;  or,  if  you  please,  a  damage  for  a  trespass  actually  recovered;  or,  perinqA^ 
^hich  after  all  may  be  tiie  best  comparison,  to  money  paid  for  a  license.  It  canaot 
be  considered  otherwise  than  as  perscmal  estate ;  as  something  accruing  to  a  pu^ 
lioldmg  a  share  in  fee-simpk  in  the  property  itself,  and  as  such  entitled  to  cottptftw 
tion  money ;  I  confess  I  cannot  see  any  words  in  the  deed  which  shew  a  difioMOt 
intention.  It  is  not  stated  that  the  money  shall  be  considered  real  estate  as  betWMa 
the  several  owners  of  the  bridge,  so  that  the  dividends  shall  be  paid  to  the  party*  Ms 
heiri  add  assigns.  IVIrs.  Bott  dies  in  the  year  1825,  and  of  course  her  husband,  Msn 
Bott  the  elder,  in  an  easy  manner,  takes  all  he  can  get,  whether  as  tenant  by  ctti^lSiSr 
cr  otherwise ;  but  liow  iloes  that  alter  the  case  ?  He  dies  in  1836,  and  appoints  his  m«. 
Charles  Joseph  Bott,  and  Robert  Barton  his  executors.  John  Bott»  his  son  and  beir'-aiS- 
law,  enters  into  possession  and  ckoms  as  a  proprietor  under  his  modien  He  contiinias 
in  possession  wstil  January,  1842,  and  appoints  his  widow  «id  his  brother  Chala& 
Jfoseph  Bott  his  exeoutdx  and  executor,  entries  Joseph  Bott  took  out  letters  of  adau* 
nistration  to  his  mother  Ana  Bott,  and  upon  the  completion  of  die  purchase  to  Dr. 
Locock,  a  certain  sum,  as  lupresentiAg  the  land,  is  said  to  be  a  part  of  her  penoMi 
estate.  Thh  is  not  a  bill  to  adnunister  the  estate  of  Mrs.  Ann  Bott»  but  simply  tt> 
raise  the  question  whether  the  fund  be  real  or  personal  estate.  My  epinioii  upon  tte- 
<;ases  slated  by  the  bill  is,  that  the  plaintiff  has  no  right  whatever. 

Demurrer  allowed,  biU  mthma  cMUm 
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Tridaj/,  Janvxiry  24,  Monday y  January  27  and  Thursday,  April  17,  1845» 

AttoEKBY-OaKaBAL  V,  Thb  Cobpobatiok  Of  LoiTDOir.  (a) 

CoHttruction  qfstaL  5  Vict.  c.  h—JuritdiciUm^Prerogatwe  qfihe  Crown, 
yke  eprntUon  qftke  ttat,  5  Viet.  e.  5,  w  to  tranrferjrom  the  Court  qf  Ercheguer  to  the  Comri  ff 

Chancery  all  the  juritdiction  qf  the  former  {sitting  as  a  Court  of  Revenue,  or  otherwise),  which  woe 

exercised  or  exercisable  by  it  as  a  Court  qf  equity ;  and  to  leave  every  thing  to  the  Court  qfSxeke^ 

quer  which  was  not  exercised  or  exercisable  by  it  as  a  Oturt  of  equity. 
The  Crown  hdd,Jbr  matters  of  revenue,  a  right  io  sue  on  either  the  equity  or  law  side  of  the  €b«r#  ^ 

Exchequer ;  and  the  equHyjurisdietum  being  now  tranef erred,  by  the  operation  qftke  siai.  5  Fief. 

e.  5,  to  the  Court  of  Chancery ^  the  Crown  may  sue  in  the  latter  Court  as  it  mght  have  done  mn 

the  equity  side  qf  the  former. 
A  demurrer,  for  want  qf  equity,  to  an  vtformaiUm  by  the  Attorney- General,  claiming  a  right  Io  iJle 

eoit  and  bed  qf  the  river  Thames,  to  which  the  corporation  qf  London  considered  themeekm 
•   entitled,  was  overrsdedt 

THIS  was  an  information  filed,  ex  ojffido,  by  her  Majesty's  Attorney •  General  against 
the  corporation  of  London,  WiUiarn  Cubitt,  Sir  Thomas  Turton,  John  Oliver 
Hanson,  William  George  Prescott,  Sir  Courtenay  Boyle,  John  Peter  Rasch,  and  John 
Cornelius  Pu-k ;  and  it  prayed  that  the  rights  of  her  Majesty  and  the  corporatioa 
respectively  in  the  matters  in  the  information  mentioned  might  be  ascertained  and 
dedared  by  the  decree  of  this  Court,  that  if  necessary  issues  at  law  might  be  tried  ht 
the  purpose  of  ascertaining  and  determining  such  rights,  and  that  until  such  rights 
should  be  ascertained,  the  defendant,  Cubitt,  might  be  restrained  from  making  the 
embankment  in  the  information  mentioned  ;  and  that  if  it  should  appear  that  the  cor* 
noration  had  no  good  title  to  the  soil  of  the  bed  of  the  river,  and  of  the  shores  betweoi 
high  and  low  water-mark,  then  that  the  grants  in  the  informatioa  mentioned  might  be 

{a)  BspoKtfedbf  J.  MaCAUi^T,  Eiq.,  Batrinter-at-lsw. 


dfldfiffed  nnttaad  vi^,  aad  tlw  dffen<iaa1t»  Gttbkt,  impetuiBUy  inafenoBei  irom  meidtg 
ocrtaki  embaakmeiits ;  tktt  so  mveh  of  suek  embtrnkmeato  aa  n^ht  aheady  huve  faees^ 
esocut^d  aught  be  abated  and  vemcrved ;  aod  that  aa  account  m^t  be  takea  of  fioes^ 
vmte,  iofiues*  and  i^ofits,  arisifig  from  grantiiig  the  lioeatee  ia  the  infonoatioii  mea-^ 
tteaed,  and  that  tihe  corporation  might  be  deoreed  to  pay  the  aoaeant  thereof  to  her 
Mi^ty,  after  all  jnet  aUowancea ;  and  that  the  right  to  thefredbkold  aad  iDheritance  of 
and  in  the  greand  and  soil  of  the  river  Thames,  aad  of  the  shovee  thereof,  between 
high  and  low  water*mavk,  might  be  deeteed  and  establiehed  ia  aad  to  her  Majosty,  to 
the  ead  that  multiplioity  of  suits  might  be  avoided*  and  the  claims  of  the  sevevaL 
defendants,  snd  the  naaeious  parties  daiming  under  suoh  and  the^  like  grants  from, 
the  eorporation,  might  be  e:iamined  and  determinecU  and  that  suoh  other  lelief 
mig^  be  ^ven  in  the  premises  as  is  agreeable  to  equity  wd  good  eonscienee. 

Fov  thk  purpose  the  information  stated,  "  That  by  the  royal  preiK>gafcive»  the  ground 
Hid  soil  of  the  coasts  aad  shores  of  the  aei^  reand  this  kingdooi*  and  the  greniui  and: 
aoil  of  every  port,  hav^,  and  arm  of  the  sea,  creek,  pod.  and  navigaUn  mver  thereef. 
into  which  the  sea  ebbs  and  flows,  and  also  the  shore  lying  betweei^  faigjh  water^OMck- 
.aad  low  watev-merk,  at  ordinary  tides,  belong  to  her  Ma^sty,  aad  her  Majesty  has  a 
agfat  of  empire  or  government  over  the  navigable  rivers  of  this  kingdeflu ;  and  that  her 
Majesty  and  her  piogenitors,  time  out  of  muftd,  is  and  have  been  seiaed,  in  right  of  ti» 
erawn  of  England,  of  and  in  the  port  and  haven  of  London,  and  of  t\m  met  Thaneaw 
lAe  same  bc^g  an  arm  of  the  sea,  into  which  the  sea  has  always  flow^  and  reA:>weds^ 
afid  tiwjt  the  same  river  is  also,  and  front  time  immemorial  has  beea>  an  ancient  royali 
a»d  navigaUe  river  and  ktng^s  highway  for  all  persons,  with  their  shifis,^  vessels,  boats* 
«nd  crafts,  to  pass,  repass,  raid  navigate  at  tiueir  free  wiU.  and  pkfleure»  and  to  moor 
tbeir  vessdb  in  convenient  parts  of  the  river,  not  impeding  the  navigation^" 

The  information,  hKmg  thus  staled  the  right  of  her  Majesty,  alleged. ''  That  tib» 
mayor  or  the  corporation  of  the  city  of  London  had,  for  a  very  long  period,  either  hf 
prsBcription,  or  under  some  grant  from  the  Crown,  held  and  exereiBed  the  office-  of 
healxff  or  conservator  of  the  river  Thames  (the  office  being  exercised  by  dte  mayor  jBnt 
the.  time  being,  or  his  sufficiejut  dqnities,  from  time  to  time,  for  ever)  in,  upon,  or  aboufe 
Hhe  same  water  of  Thames  (that  is  to  say),  from  a  diort  distance  above  the  bridge  of 
Staitaes  to  the  bridge  of  London,  aad  from  theaoe  to  a  eertain  place  caUed  Yealand, 
otherwise  Yeuleat,  or  Yantleety  towards  the  sea,  and  in  the  port  of  London  ;  and  thaJ» 
the  du4;y  of  the  mayor,  bailiff,  or  eoasermtor,  is  to  see  to  the  nKrigation  of  the  river 
lliames,  and  to  jwevent  the  erecting  of  obstructions  and  nnisMioes  in  the  riv^r,  and 
aleo  to  regulate  the  fishing  thereof;  and  that  the  mayor  does  not,  in  virtue  of  sucb 
office,  take  or  acquire  any  estate  or  interest  in  the  g^vound  and  soil  of  the  bed  or  shoeea 
lietween  high  and  low  water-mark."  But  that  t&  corporation  **  had  of  late  claimed* 
aad  then  clauned,  to  be  entitled  not  only*  to  eatercise  by  the  mayor,  or  his  sufficient; 
deputies,  the  office  of  bailiff  or  conservator  of  the  river  Thames,  but  had  also  cUinMNL 
w!i  then  dainted*  to  be  seised  of  or  otherwise  well  entitled  to  the  freehold  of  the 
gioaad,  bed,  and  soil  of  the  river,  tmd  of  the  shores  tiieveof,  between  high  and  low* 
vvtnMBwk,  within  the  same  limits  in  which  the  mayor  exercises  the  office  of  bailiff  mr 
aonsarvetor,  wad  had  assumed  to  exercise  sudi  acta-  of  ownerdi^  over  the  soil  as  ara 
iKqreud  the  power  and  authority  of  the  bailiff  and  conservator,  and  sueh  ae  imply  thaft 
tbe  mayor,  commiMialty,  and  citiaens,  are,  or  claim  to  be,  seised  of  the  freehold  of  tha 
fioand  aad  soil  of  the  river  between  high  and  low  water-mark ;  and  they  had  lately 
lalfien  upon  themselves  to  make  grants  to  parties  possessed  of  wharfs  or  lands  on  tha 
Iwiks  of  the  river,  or  to  such  other  persons  as  they  thought  fit,  giving  to  them 
fiooaae  to  embank  the  stream  and.  soil  of  the  river,  and  build  thereon,  betwe^  high 
Md  hm  water^maric." 

The.  informaldoQL  thai  stated  in  particular,  that  by  an  indenture  dated  t^e  3rd  day  of 
Mi^,  1843,  and  made  between  the  corporation,  of  tiie  one  part,  and  William  Cubitt,  of 
tiie  other  part,  the  corporation,  for  a  consideration,  granted  to  William  Cubitt  a  licenaa 
%i  embank  so  much  of  the  strand  or  soil  of  the  river  as  lies  between  the  high  and  lov 
watar^mark  of  the  river,  situate  on  the  north  side  of  the  river,  and  in  front  or  iott^ 
ground  intha  lak  of  Dogs,  then  in  the  occupation  of  Cubitt,  and  that  C^ihitt  was  pra< 
paring  to  exaoafee  the  emhankmant  according  to  tlie  terms  of  theiad^tare. 
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It  further  stated,  thac  by  an  indentore  dated  the  20th  day  of  April,  1843,  and  made 
between  the  corporatkm,  of  the  one  part,  and  Sir  Thomas  Turton  and  others,  of  the 
other  part,  the  corporation,  for  the  consideration  therein  mentioned,  granted  to  Sir 
Thomas  Turton  and  the  other  persons  named,  of  the  second  part,  a  license  to  embank 
80  much  of  the  strand  or  soil  of  the  river  as  lies  between  the  high  and  low  water-mark 
thereof,  on  the  west  side  of  the  river,  in  front  of  Durrand's  Wharjf,  in  Rotherhithe,  then 
in  the  possession  of  the  said  parties,  and  that  the  same  parties  to  whom  this  license  bad 
been  granted  had  already  commenced  the  erection  of  the  embankment  upon  the  ground 
or  soil  of  the  river  between  high  and  low  water-mark,  and  threatened  to  complete  the 
same.  And  the  information  alleged  that  such  embankment  would  be  detrimental  to 
the  river  Thames,  and  a  nuisance  and  injury  to  her  Majesty's  subjects  navigating  the 
same,  inasmuch  as  it  would  not  only  narrow  the  water-way  and  incommode  the  navi- 
gation of  the  river,  but  would  also  produce  an  eddy  at  each  end  of  such  embankment, 
and  an  increased  deposit  of  mud  in  those  parts  of  tbe  river  below  the  locality  of  the 
embankment,  by  excluding  a  quantity  of  tidal  water  essential  to  the  scour  or  preaer- 
vation  of  the  depth  of  the  river. 

The  information  then  stated,  that  by  an  indenture  dated  the  16th  of  May,  1843, 
made  between  the  coiporation,  of  the  one  part,  and  John  Cornelius  Park,  of  liie  odier 
part,  the  corporation,  for  the  consideration  therein  m^itioned,  granted  to  Park  license 
to  embank  so  much  of  the  strand  or  soil  of  the  river  as  lies  between  the  high  and  low 
water-mark  thereof,  situate  on  the  south  side  of  tbe  river,  in  front  of  a  piece  of  arable 
land  belonging  to  Park,  in  tiie  parish  of  Battersea,  and  that  Park  was  proceeding  to 
execute  such  embankment,  and  that  such  embankment  would  be  very  detrimental  to 
the  ziver  Thames,  and  a  nmsanoe  and  injury  to  her  Majesty's  subjects  navigating  the 
same,  inasmuch  as  it  would  create  eddies,  and  cause  a  deposit  of  mud  at  eaeh  end  of  it, 
and  would  also  be  injurious  to  the  river  below  its  locality,  by  excluding  a  portion  of  the 
^tidid  water  requisite  for  ihe  scour  of  the  river. 

The  information  then  alleged  that  other  licenses  had  been  granted  for  other  con* 
siderations,  and  that  the  defendants  had'been  requested,  but  had  refused,  to  desist  from 
their  proceedings ;  and  then  it  was  charged  "  that  no  charter  or  letters  patent  given  or 
granted  by  any  of  her  Majesty's  predecessors  contained  any  grant  of  the  soil  or  bed  of 
ihe  river  Thames,  or  of  the  id^ores  thereof,  between  high  and  low  water-mark."  There 
were  various  other  charges  in  support  of  these  allegations. 

To  this  information,  iM^ich  contained  the  usual  daim  to  discovery,  and  prayed  to 
tbe  effect  before-mentioned,  the  defendants,  the  corporation  of  Ixnidon,  put  in  a 
demurrer  and  answer.  The  answer,  in  effect,  denied  that  any  of  the  embankments  was 
a  common  nuisance,  or  in  any  way  tended  to  the  injury  of  the  river,  or  to  the  hurt  or 
damage  of  her  Majesty's  subjects  navigatmg  the  same ;  and  so  much  of  the  bill  as  was 
not  founded  on  such  alleged  injury,  hurt,  or  damage,  was  demurred  to  for  want  of 
equity. 

Bethell  (with  him  Randelt),  for  the  demurrer.— -The  part  of  the  information  whidi 
has  reference  to  the  nuisances  supposed  to  be  created  by  the  embankments,  and  to 
which  an  answer  has  been  put  in,  is  a  proper  subject  for  the  exercise  of  the  jurisdiction 
of  this  Court ;  but  what  I  complain  of  is,  that  the  corporation  are  brought  here  by 
the  Crown  to  try  an  ancient  tide,  and  to  give  a  discovery  respecting  that  title.  This 
is  as  objectionable  a  course,  as  to  transfer  from  the  common-law  courts  to  this  eourt 
a  case  for  which  an  action  of  ejectment  is  the  proper  remedy.  But  the  question  here 
is,  is  there  or  not  a  prerogative  in  the  Crown  to  bring  into  this  court  such  cases,  as  if 
the  matter  were  between  subject  and  subject  it  would  refuse  to  take  cognizance  of; 
and  I  contend  for  the  negative  of  this  proposition.  It  is  material  in  the  outset  to 
consider  what  might  have  been  done  on  the  equity  side  of  the  Court  of  Exchequer* 
and  whether  the  jurisdiction  of  that  side  of  the  court  has  been  transferred  to  the 
Court  of  Chancery,  so  that  the  Crown,  if  it  had  a  remedy  in  the  former  court,  may 
also  have  the  like  in  the  latter.  Now,  the  stat.  5  Vict.  c.  5,  by  which  the  equity 
jurisdiction  of  the  Court  of  Exchequer  is  transferred  to  the  Court  of  Chancery,  does 
not  affect  the  legal  jurisdiction  of  that  Court  in  matters  of  revenue — [The  Master  of 
the  Rolls.— There  is  an  express  saving  in  the  Act]— and  it  would  seem  that  the 
£ramers  of  the  Act  intended  that  that  portion  of  it  rdating  to  the  jurisdiction  as  to 
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yeTei»ie»  tranfenred  to  this  court,  should  not  bind  the  Crown  because  it  is  not  named ; 
BO  tliat,  in  that  respect,  the  jurisdiction  has  not  been  transferred.  This  supposes  that 
the  Crown  might  in  any  case  seek  a  remedy  indifferently  on  either  side  of  the  Court 
of  Exchequer ;  but  this  I  shall  shew  not  to  be  the  case.  There  is  a  loose  statement  in 
the  Magdalen  College  case  (11  Coke,  68,  b),  as  to  its  being  the  prerogative  of  the 
Crown  to  sue  in  any  court  it  may  think  fit ;  and  there  is  also  the  case  of  WaUingham 
y.  Baker  (Hardr.  49),  which  may  be  cited  as  bearing  on  the  same  subject.  The  case 
of  The  King  v.  Cotmteas  Dowager  of  Arundel  (Hob.  109)  may  also  be  mentioned ;  but  it 
sets  out  with  a  disavowal  of  the  rig^t  to  have  legal  redress  on  the  equity  side  of  the 
Exchequer,  and  states  the  grounds  of  the  application  in  that  case,  viz.,  suppressed 
deeds.  Now,  in  that  state  of  things,  the  case  of  the  Attcmeg- General  of  the  Prineer 
of  Wake  v.  Sir  John  St.  Auhyn  (Wightw.  167)  came  on  to  be  heard,  and  in  that  case 
tiie  whole  of  the  learning  on  the  subject  is  to  be  foaad.  The  case  throughout  is  treated  as 
if  it  did  not  contain  any  matters  of  equity;  but  that  was  not  so,  for  there  was  in  it  a 
distinct  allegation  of  confusion  of  boundaries*  wUeh,  of  course,  gave  an  equitable 
jurisdiction.  The  question  in  this  case  is  an  important  one  in  a  caostitutionid  point 
of  view.  Before  the  stat.  21  Jac.  1,  c.  14,  the  Crown  had  a  right  to  file  an  informa- 
tion against  any  owner  of  an  estate,  and  suggesting  that  the  estate  belonged  to  die 
Crown,  and  that  there  had  been  an  intrusion,  to  oblige  the  party  in  possession  to  set 
oat  his  title  specially,  and  make  out  e^ory  link  of  it ;  if  he  pkaded  generally,  the 
Crown  entered  and  took  absolute  possession.  Now,  the  information  in  tihis  case  sedss 
indiiectly  to  do  the  very  same  thing,  and  to  compel  the  eorporatieii  to  set  out  all  their 
titles  specifically.  It  may  be  observed,  also,  tl»t  the  statute  of  James  refers  to  an 
information  oi  intrusion  as  being  the  process  of  the  Crown  at  the  comaaon  law ;  bat 
here  there  is  an  attempt  to  get  jurisdiction  by  alleging  a  nuisance.  That,  however, 
need  not  bring  the  title  into  question  as  between  the  Queen  and  the  corporation. 
The  only  mention  of  multiplicity  of  suits  occurs  in  the  prayer,  that  the  soil  may  be 
decreed  to  be  in  her  Majesty,  to  prevent  multiplicity  of  suite ;  but  all  tiiat  is  stated  is, 
that  several  demises  have  been  made  by  the  coiporation.  Now  that  is  no  reason  why 
there  should  be  several  suite,  for  the  parties  being  in  the  relation  of  landlord  and  tenants, 
one  information  by  the  Crown  may  be  filed  against  all  the  defendants,  because  all  the 
licenses  are  firom  one  source,  and  various  suite  will  be  unnecessary.  What  has  been 
done  by  the  grantees,  so  as  to  create  a  nuisanoe,  is  against  the  public  interest,  and 
cannot  be  sanctioned  by  anybody,  whether  the  Crown  or  the  corporation;  but  as 
incidental  to  that  question,  there  is  no  right  to  inquire  into  the  title.-^He  cited  The 
Magar  of  York  v.  Pilkmgton  (1  Atk.  282). 

I\nmer  (with  him  Maile),  for  the  informatkm.— With  the  exception  of  the  paasagev 
in  the  information  referring  to  the  embankmente,  and  praying  their  abatement  as 
being  nuisances,  and  on  which  issue  is  joined,  all  the  facte  as  stated  are  admitted  by^ 
the  demurrer,  but  for  the  purpose  of  die  demurrer  only.  The  fact  of  the  licensee 
having  been  granted  is  admitted ;  but  bdng  only  admitteid  for  the  purposes  of  the  de- 
murrer, the  admission  is  useless  at  the  trial  of  Uie  issue.  The  demurrer  also  coven 
the  charge  as  to  books,  papers,  &c.,  which  not  merely  stetes  that  they  relate  '*  to  the 
aforesaid  matters,  or  some  of  them,"  but  that  from  them  "  the  truth  of  the  seveml 
matters  would  be  known."  Now,  how  can  a  party  come  here  on  demurrer,  admitting 
the  issue  to  be  tried,  and  yet  demurring  to  the  production  of  the  papers  by  which  the 
truth  of  the  several  matters  would  be  Imown  ?  But  the  case  is  not  one  merely  of  a 
common  public  nuisance,  but  one  of  purpresture  also,  for  it  is  a  case  in  which  tiiere  is 
a  right  to  the  soil  in  the  Crown,  while  the  conservancy  of  the  river  is  in  the  corpora* 
tbn,  who,  supposing  themselves  to  have  the  right  to  give  licenses  to  embank,  have 
actually  exercised  that  right  in  several  instances.  But,  besides,  the  righto  of  the 
Crown  in  the  beds  of  rivers,  &c.  are  jura  privata,  and  the  case  comes  to  this, 
whether  the  Crown  having  a  jus  privatum,  and  the  corporation  of  London,  who  are 
conservators  of  the  Thames,  having  granted  licenses  to  several  persons  to  embank  it, 
there  is  or  not  a  right  in  the  Crown  to  come  into  equity  to  esteblish  that  jus  privatum 
agamst  the  corporation  ?  Suppose  an  ordinary  person  were  to  put  a  bailiff  into 
possession  of  certein  property,  and  the  bailiff  were  to  assume  the  right  to  deal  with  it 
as  if  it  was  his  own,  would  not  a  bill  in  equity  lie  against  the  baiUff  to  establish  the 


riglit o£ tile  otilev  partj in  it?  WhatisiftUuitltiogs  lQid»0f  aunon  iiitvaoMMitiiC 
equity*  but  to  establish  their  n^hts.  la  tibe  caoe  of  1!6«  M^^r  of  Ymrk  Tv  Pt/An^^liMw 
1^  question  was  as  to  a  right  of  fiaherj*  and  it  was  beld  dist  a  hilL  ky*  That  ia.% 
decisifift  in  point  as  to  coming  heco:  oa  an  informatioa  against  all  the  Ucenseea.  How 
is  the  question  to  be  tded  ^  Intrusion  may  He  against  tenants,,  or  tke  Croipa  mngr 
bring  that  action  if  ibr  its  benefit ;  bnt  in  a  ease  of  thin  sort»  vheie  can  there  be  a 
remedy,  if  not  here  ?  There  is  an  inetanee  ef  it  in  the  case  of  Mlaelme  JEhspUiU  v. 
Vhe  CarporoHon  of  Andover  (1  Vera.  S6&).  As  between  aal9ject  and  subject*  the 
Court  might  not,  perhaps,  interfere  till  there  had  been  a  trial  at  law ;  but  ia  that  so  m 
tiie  ease  of  the  Crown  ?  (Mitf.  Fl.  147,  4th  ed.)  It  is  aecessMry  tiMt  siMBe  sto^ 
1m  taken  to  stop  eneroadiments ;  fiv  if  one  ease  of  iatruaioa  only  were  put  dowa,  ife 
wi^  not  prevent  a  series  of  new  intrusions*^  which  must  be  put  lAowa  in  like  niannier;. 
it  is  therefore  proper  to  come  here  and  settle  the  question  &ially.  Another  grouad  for 
osmittg  into  equity  is,  to  obtain  an  account  of  rents  and  fines  fsx  licenses ;  and  t&e 
^murrer  admits  our  right  to  the  aeconnt,  lor  it  admits  t^  anayoi,  &c.  are  bai£tfs  or  ob»* 
aervators  by  their  office,  and  as  such  baaliffiB  they  ere  aceountohls  to  the  Crown  foe  all 
they  may  receire.  (1  Com.  Dig.  Ifid,  194.)  $iow,  the  right  of  the  Crown  to  eome 
into  the  Exchequer  to  restrain  the  poEpresture  ia.  cksar.  (4  Coke  (net.  17) ;  AUmtmf 
General  t.  The  Corporation  of  Galvfay  (1  Melloy,  9&,  118)  ;  AUomey-Gmeral  ef  ikt^ 
Prince  of  Wales  v.  Sir  John  St.  Aukyu  (Wighbn.  1£7) ;  AUomay-*  General  v.  PM- 
patt  (Hale,  265-6) ;  Atiometf-^ General  ▼.  Samml  Mieo  (Hardies,  137) ;  ChMrekmtm.x. 
Tunstal  (Hardres,  162);  lord  Tenham  y.  Herhert  (2  Atk.  463).  They  eitedata» 
AsUomeif^  General  r.  Johnoon  (2  Wils.  C.  C.  S7);  Hale  de  Port.  Mar.  p.  2«cl2»  pp«4fi» 
47,  48  ;  11  Coke«  74,  b ;  Att(miey^ General  ▼.  Permeler  (IQ  Price,  378) ;  AttMmaf- 
General  v.  Mayor  of  Plymouth  (IQ  Price,  134,  and  18  Car.  2,  ^Ist  Nov.);  ^ieomqK 
General  ▼.  Burridjye  (10  Price,  350)  ;  Aitormey^ General  t.  RicAardn  (2  Anstr.  Wa^; 
BoUe  Ab.  Prerog.  k  Roi  B.  £n  la  Mer. ;  Roile  Ab.  Prerog.  k  Roi.  Acconnt  M. 
BetU,  in  ref^* 

April  YT^^'JudgmenU 

The  Master  of  the  Roli.8  stated  the  i%ct»  of  the  caae»  and  proceeded : — In  the  riev 
which  I  take  of  this  ease,  it  does  not  appear  to  me  to  be  necessary  very  accurately  %» 
inquire  whether  or  no  any  part  of  that  which,  according  to  the  admissions  of  tha 
defendants,  ought  to  be  answered,  is  covered  by  the  demurrer.  I  will  assume  that  tfaa 
demurrer  and  the  answer  are  properly  framed,  so  as  to  bring  the  question  really  ia 
agitation  between  the  parties  fairly  under  consideratioD.  In  support  of  the  demnme*  \X. 
was  argued,  tiiat  as  between  the  Crown  and.  the  City  of  London,  the  right  to  the  ground, 
bed,  and  shores  of  the  river  Thames,  is  a  matter  whkh  ought  to  be  tried  in  a  court  qf 
law,  and  ought  not  to  be  brovight  into  a  couvt  of  equity.  It  is  said  that  the  mattes  «f 
this  information,  when  we  exelude  all  that  relates  to  the  alleged  nuisanee»  which  lA 
denied  by  the  answer,  would  not  have  been  a  proper  subject  of  junadiction  on  the  eqai^ 
aide  of  the  Court  of  Bxchequec;  but  if  that  slnmld  seem  otherwise*  it  ia  still  said  not  t» 
be  a  proper  subject  of  the  juiisdiction  of  tiiis  court,  hecaaise*  in  SAch  a  matfeor  as  thiiL 
the  equity  jurisdiction  of  the  Court  of  Exchequer  has  not  been  effectually  transfened  li> 
this  court  by  the  stat.  5  Vict.  c.  5,  s.  1.  By  that  statute  it  is  enaoted, "  that  all  th» 
liower,  authority,  and  jurisdiction  of  her  Majesty's  Court  of  Exdbequer  at  Westminster* 
as  a  court  of  equity,  and  all  the  power,  authority,  and  jurisdiGtion  which  shall  have  beem 
conferred  on  or  committed  to  the  said  Court  of  Exchequer,  by  or  under  the  spsftial 
authority  of  any  Act  or  Acts  of  Parliament  (other  than  sueh  power,  au^ority,  andl 
jurisdiction  as  shall  then  be  posseesed  by,  or  incident  to*  the  said  Court  of  £xoheq;aei^ 
as  a  court  of  law,  or  as  shall  then  be  possessed  by  the  said  Court  of  Exchequer,  an  % 
court  of  revenue,  and  not  heretofore  exercised,  or  exercisable,  by  the  same  Coivt* 
sitting  as  a  court  of  equity),  shall  be  transferred  to  her  M^esty's  high  Qonxt  of  Gha»* 
eery,  to  all  intents  and  purposes ;"  and  I  think  that  tte  ajaost  unavoidiUe  oumiUm 
tion  of  the  Act  makes  it  so  operate  as  to  kanre  to  the  Court  of  Exchequer  every  thing 
4m1:  was  not  exercised  or  exercisable  by  that  Cowrt  as  a  court  of  equity,  and  to  tranrfer 
Id  the  Court  of  Chancery  all  that  was  exerciaed  or  exercisable  hy  the  smd  Court  oC 
Ssehequei;  as  a  eourt  of  equity.    As  the  Aet  waa  first  fxnxuA,  and  as  it  passed  ilm 
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Roime  of  Lords  in  the  year  I840»  the  words  vithin  the  parenthesis  were  these  :•«- 
"^  Other  than  such  power,  authority,  and  jurisdiction  as  shall  dien  be  possessed  by,  or 
incident  to,  the  said  Court  of  Exchequer,  as  a  court  of  law  or  as  a  court  of  revenue  ;*' 
'  and  if  those  words  had  remained  unaltered,  the  Court  of  Exchequer  would,  as  a  court  of 
itivenue,  have  retained  an  equity  jurisdiction.  But  the  other  words,  which  were  added 
in  the  year  1841,  and  which  are  newfound  in  the  Act,  confine  the  jurisdiction, 
excepted  from  the  operation  of  the  Act,  to  that  jurisdiction  which  was  not  exercised  or 
exercisable  by  the  same  Court,  sitting  as  a  court  of  equity.  The  jurisdiction  of  Ae 
Court  of  Exchequer  as  a  court  of  revenue  remains,  except  as  to  that  part  of  it  which 
was  exercised,  or  exercisable,  by  the  same  Court  as  a  court  of  equity.  I  confess  that  I 
am  unable  to  construe  the  Act  so  as  to  give  it  any  other  effect  or  operation.  If  this 
operation  is  different  from  the  intention,  or  if  it  be  productive  of  inconvenience,  it 
appears  to  me  that  the  legislature  alone  can  afford  a  remedy.  The  Courts  can  only 
deal  with  the  words  of  an  Act  of  Parliament  as  they  stand.  They  have  nothing  to  do 
with  the  objects  or  intentions  of  the  persons  by  whom  a  statute  was  fiist  proposed  or 
introduced  into  Parliament.  They  must  collect  the  objects  and  intentions  of  the  legis* 
lature  from  the  words  of  the  stattrte.  and  upon  those  words,  in  the  present  case,  I  think 
that,  if  the  Court  of  Exchequer,  sitting  in  equity,  had  jurisdiction,  the  same  jurisdiction 
is  now  vested  in  this  Court.  If  this  be  so,  the  real  question  in  the  case  is,  whether 
that  part  of  the  information  which  is  demurred  to  is  such  as  would,  before  the  statute, 
have  been  deemed  to  be  within  the  jurisdiction  of  the  Court  of  Exchequer,  on  the 
equity  side  thereof.  The  question  is  not  whether  there  was  any  such  jurisdiction  in 
cases  between  subject  and  subject.  It  may  be  admitted  that  there  was  not.  But  this 
is  the  case  of  an  information  affecting  the  ri^ts,  property,  and  revenue  of  the  Crown,. 
and  the  qvestion  is,  whether  the  Court  of  Exchequer,  sitting  on  the  equity  side,  had 
aot  jurisdiction,  although  the  Crown  might  have  a  legal  remedy,  or  have  been  entitled 
to  maintain  an  information  at  law  for  the  same  matters.  For  the  question  will  be,  whe- 
ther the  Crown,  having  a  remedy  by  legal  information,  might  notdso  have  a  remedy  by 
informatioa  in  equity,  addressed  to  a  coort  haring  jurisdiction  and  authority  to  provide 
that  all  questions  of  legal  right  should  be  put  into  a  proper  train  of  legal  investigaticm 
and  decisiim.  Or  again,  the  question  nay  perhaps  be  stated  &us — wheti^er  in  a  revenue 
cnose,  necessarily  or  property  brought  to  tlfie  Court  of  Exchequer  as  a  court  of  revenue, 
the  Crown  had  or  had  not  the  option  to  inform  the  Court  of  the  matters  in  questioa, 
eitiier  on  the  law  side  or  on  the  equity  side  of  the  court.  If  the  Crown  had  such  an 
caption,  I  am  of  opinion  that  it  was  not  extinguidied  by  the  Act  transferring  the  equity 
jurisdiction  to  this  court.  It  cannot,  indeed,  be  exercised  in  the  same  way  between  the 
Iq^  and  eqmtable  sides  of  the  same  court  o^  revenue,  but  it  appears  to  me  that  it  stffi 
remains,  and  has  to  be  exercised  between  the  legal  jurisdiction  of  the  Court  of  Exche- 
^pKt,  as  a  court  of  revenne,  and  the  jurisdiction  of  this  court,  as  transferred  tx>  it  by 
&e  A<;t,  in  consequence  of  its  having  been  possessed  by  the  Court  of  Exchequer,  and 
exercised*  or  exercisable,  by  the  same  Court,  sitting  as  a  court  of  equity.  Upon  the 
qnestiofi  whether  this  jurisdiction  was  exerdsed  by  the  Court  of  Exchequer,  sitting  as 
«  oourt  of  revenue,  I  own  that,  after  examining  the  authorities,  I  conceive  myself  to  he 
tennd  by  them.  After  the  case  of  The  Attcmey-General  of  the  Prince  of  WtUes  ft* 
Sit  John  St.Auhynt  decided  against  the  learned  and  i^le,  tiiongh  somewhat  warm» 
Rrgmnent  of  Mr.  Baron  Wood,  which  was  so  much  relied  on,  and  the  two  cases  of 
Sutton  Pool,  which  were  (here  commented  upon,  besides  other  authorities  there  referred 
to,  I  think  I  am  not  entitled,  upon  any  fancy  or  notion  of  my  own,  to  say  that  the 
Qneea,  having  her  Conit  of  Exchequer  as  a  court  of  revenue,  and  at  tiie  same  time  aa 
tt  court  both  of  law  and  of  equity,  had  not,  for  matters  of  revenue,  a  right  to  sue  oft 
«ither  side  of  the  court.  Upon  tiie  authority  oi  those  cases,  and  some  others  which  were 
*cited  in  the  argument,  and  which  I  have  reid,  I  am  of  opinion  that,  for  the  matters  now 
in  question,  her  Majesty  had  a  right  to  sue  on  the  equity  side  of  the  Court  of  Exche* 
qaer,  and  lliatthe  jurisdiction  of  that  court  being  transferred  to  this,  her  Majesty  haa 
aww  aright  to  sue  here.  In  tiie  case  of  The  Attomey^Generai  of  the  Prmce  of  Wain 
V.  Sir  John  St.  Aubyn,  Mr.  Baron  Graham  relied  not  only  on  authority,  but  stated  soMt 
reasons,  worthy  of  consideration,  why,  in  such  cases,  the  Queen  ought  to  have  the 
right  to  inquire^  by  the  oath  of  the  paxty^  into  his  adverse  title,  and  also  endeavoured  to 
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.  shew  that,  whether  distinctly  alleged  or  not,  there  must  necessarily  be,  in  cases  of  this 
nature,  a  confusion  of  boundaries,  which  would  of  itself  give  a  jurisdiction  to  a  court  of 
-equity.  I  do  not,  however,  enter  into  these  considerations,  being  satisfied  that  I  could 
not  allow  this  demurrer  without  either  acting  in  contradiction  to  the  cases  I  have  men- 
tioned, which  I  think  I  have  no  authority  to  do,  or  deciding  that  the  equity  jurisdiction 
which  the  Court  of  Exchequer  had  in  this  matter  has  not  been  transferred  to  this  court; 
and  I  am  unable  to  give  that  construction  to  the  words  of  the  Act  of  Parliament.  For 
these  reasons,  I  think  that  this  demurrer  must  be  overruled. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

February  18,  1846. 
Wilding  v.  Richabds.  (a) 

Voluntary  comeyanet-^Orediton, 

1%$  obligor  ofthne  boneUf  in  which  A.  B,  joined  a»  iurety,  conveyed  certain  freehold  and  copykM 
eetatee  to  A,  B.,  upon  truttifor  tale  and  tati^action  of  mortgagee  affecting  the  eetaiee  and  pay- 
ment of  the  bond  debts.  No  notice  of  the  deed  wae  ^ven  to  the  ereditore.  Three  yeare  qfteniardt 
the  obligor  died,  the  trusts  for  sale  never  hairing  been  executed. 

Jffeld,  that  the  deed  was  not  binding  in  favour  of  creditors,  but  that  A,  B,  could  not  be  called 
upon  to  part  unth  the  estates  without  being  discharged  from  his  liability  under  the  bonds,  amd 
having  his  costs  as  trustee  repaid  to  him. 

SAMUEL  WILDING,  by  his  wiU,  dated  in  May.  1832,  after  giving  his  personal 
estate  to  his  mother,  and  exonerating  the  same  from  the  payment  of  hu  debts, 
devised  his  real  estate  to  trustees  upon  trusts,  for  sale,  and  payment  of  his  debts,  and 
-directed  the  surplus  of  the  purchase  money  to  be  invested  in  real  estate,  and  conveyed 
to  the  use  of  his  brother,  Henry  Wilding,  for  life,  with  remainder  to  his  issue  in  strict 
settlement,  with  remainder  to  the  testator's  heirs,  and  the  testator  appointed  bis  tms- 
tees  executors  of  his  will.  Samuel  Wilding  subsequently  purchased  copyhold  estates 
in  the  manor  of  Stretton-in-the-Dale,  and  also  freehold  estates  in  the  township  oi 
^-Stretton.  The  mother  of  the  testator  died  in  his  lifetime,  and  he  died  on  the  30tii 
of  July,  1832,  intestate,  as  to  the  estates  in  Stretton-in-the-Dale  and  AU-Stretton, 
which  thereupon  devolved  upon  Henry  Wilding,  his  customary  heir  and  heir-at-law. 

By  indenture  dated  the  31st  of  January,  1833,  and  made  in  contemplation  of  the 
marriage  of  Henry  Wilding  with  the  plaintiff,  after  reciting  amongst  other  things  a 
bond  of  even  date,  executed  by  Henry  Wilding,  whereby  the  sum  of  5,000/.  and 
interest  was  secured  to  be  paid  to  two  trustees  within  twelve  months  after  the  mar« 
riage,  it  was  covenanted  and  agreed  by  Henry  Wilding  that  the  freehold  estates  in 
ihe  township  of  AU-Stretton  and  the  copyhold  estates  in  the  manor  of  Stretton-in« 
the-Dale  should  stand  charged  with,  and  be  a  security  for,  the  same  sum  of  5,000/. 
and  interest ;  and  by  the  same  indenture,  certain  trusts  were  declared  of  the  5,006/. 
and  interest,  for  the  benefit  of  Henry  Wilding  and  his  wife,  and  the  children  of  die 
marriage. 

Henry  Wilding,  by  his  will,  dated  in  April,  1835,  after  directing  the  payment  of 
his  debts,  devised  his  real  estates  to  trustees  upon  trust,  to  sell  or  mortgage  for  the 
payment  of  his  debts.  He  then  gave  a  legacy  to  his  widow,  and  devised  the  snrpliis 
of  his  real  estate  to  his  son,  with  a  limitation  to  his  daughter  in  case  the  son  should 
die  under  twenty-one  without  leaving  issue. 

This  bill  was  filed  on  the  24th  of  May,  1836,  for  the  purpose  of  having  the  tmstB 
of  the  marriage  settlement  carried  into  execation,  and  the  estates  of  Samuel  Wilding 
and  Henry  Wilding  duly  administered. 

(a)  Reported  by  Q.  S.  Allmvtt,  Eflq.,BarristeD4t.law. 
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By  the  decree  made  at  the  hearing  of  the  cause  it  was  referred  to  the  Master  to 
inquire  as  to  the  nature  and  effect  of  certain  indentures  of  the  13th  and  14th  of  Octo- 
ber, 1832,  mentioned  in  the  pleadings.  By  his  report,  dated  the  24th  of  December, 
1844,  the  Master  found  to  the  following  effect: — Samuel  Wilding  and  Henry  Wild- 
ing, with  the  defendant,  J.  W.  Watson  (who  was  a  solicitor),  as  their  surety,  executed 
two  joint  and  several  bonds,  dated  respectively  in  the  months  of  April  and  November, 
1828,  for  securing  the  payment  of  two  sums  of  400/.  and  500/.  and  interest ;  and  in 
the  month  of  January,  1830,  they  executed  another  joint  and  several  bond  for  secur- 
ing the  sum  of  600/.  and  interest.  After  the  death  of  Samuel  Wilding,  the  deeds  of 
lease  and  release  in  question  were  executed,  and  by  them  the  before-mentioned  freehold 
estates  were  conveyed,  and  by  the  latter  deed  the  copyhold  estates  were  covenanted 
to  be  surrendered  by  Henry  Wilding  to  J.  W.  Watson  and  his  heirs,  to  hold  the  same, 
subject  to  the  mortgages  affecting  the  same  respectively,  upon  trust,  to  sell  and  to  pay 
<off  the  sums  due  upon  the  mortgages,  and  out  of  the  surplus  to  pay  the  several  bond 
-debts  then  due  and  owing  from  Samuel  Wilding,  deceased,  or  from  Henry  Wilding, 
with  interest,  and  after  satisfaction  of  the  mortgages  and  bond-debts,  to  pay  the 
residue  of  the  proceeds  of  the  sale  to  Henry  Wilding,  his  executors,  administrators, 
•or  assigns,  and  in  the  meantime  to  stand  seised  and  possessed  of  the  premises  in  trust 
for  Henry  Wilding,  his  heirs  and  assigns.  On  the  25th  of  October,  1832,  J.  W. 
Watson  was  admitted  as  tenant  to  some  of  the  copyhold  estates,  and  upon  the  Court« 
xoUs  he  was  described  as  mortgagee  of  the  premises.  During  the  life  of  Samuel 
Wilding,  and  subsequently,  up  to  the  death  of  Henry  Wilding,  which  occurred  in  May, 
1835,  Watson  acted  as  solicitor  and  agent  in  the  receipt  of  the  rents.  No  steps  were 
taken  by  Watson  to  carry  the  trusts  for  sale  of  mortgage  created  by  the  indentures 
into  execution,  nor  did  it  appear  that  any  of  the  creditors  had  notice  of  the  deeds. 
The  Master  having  stated  these  facts,  reported  that  he  found  that  the  indentures  were 
not  binding  in  favour  of  any  parties,  as  between  Henry  Wilding,  or  his  estate,  and  his 
•creditors. 

To  this  report  exceptions  were  taken  by  Watson,  which  now  came  on  for  argument* 

Russell  and  Terrell,  for  the  exceptions.-— So  far  as  Watson  was  concerned,  the  deeds 
were  not  voluntary,  or  without  consideration,  as  he  was  a  creditor  of  Wilding  at  the 
time  of  the  execution  of  the  deeds.  Watson  was,  therefore,  entitled  to  be  released 
from  the  obligation  of  the  bonds  before  the  deeds  in  question  could  be  cancelled  or 
ordered  to  be  given  up.  (Small  v.  Marwood,  9  Bam.  &  Ores.  300 ;  (a)  and  Knight  ▼. 
Fergusson,  5  Mee.  &  Wei.  389.) 

In  Garrard  v.  Lord  Lauderdale  (3  Sim.  I),  the  Vice- Chancellor  considered  that 
creditors  would  not  have  any  right  to  enforce  a  deed  made  in  their  favour,  but  to  which 
they  were  not  parties.  In  Acton  v.  Woodgate  (2  Myl.  &  Keen,  492),  Sir  J.  Leach 
said :  "  It  is  established  by  the  authorities  which  have  been  referred  to,  that,  if  a 
•debtor  conveys  property  in  trust  for  the  benefit  of  his  creditors,  to  whom  the  con- 
veyance is  not  communicated,  and  the  creditors  are  not,  in  any  manner,  privy  to  the 
conveyance,  the  deed  merely  operates  as  a  power  to  the  trustees,  which  is  revocable  by 
the  debtor,  and  has  the  same  effect  as  if  the  debtor  had  delivered  money  to  an  agent 
to  pay  his  creditors,  and  before  any  payment  made  by  the  agent,  or  communication  by 
liim  to  the  creditors,  had  recalled  tiie  money  so  delivered."  This  case  differs  from  any 
of  the  preceding,  inasmuch  as  here  the  settlor  died  before  the  filing  of  the  bill.  They 
^also  cited  Wallwyn  v.  Cwtts  (3  Mer.  707  ;  3  Sim.  14).  {h) 

(a)  Small  ▼.  Marwood,    King*!  Bench,  9  &  10  extingnbhed,  and  that  he  conld  not  sae  out  a  eom* 

Geo.  4. — By  a  com][K)8ition  deed,  the  insolvent  as-  mission  of  bankruptcy. 

signed  to  four  trustees  all  his  goods,  chattels,  &e.,         {b)    Waliwyn  t.  Couits.    May  11,  1816.    Lord 

upon  trust,  to  sell  and  to  apply  the  proceeds  rate-  Eldon,  L.  C— A  father  conveyed  his   estates  to 

ably  in  discharge  of  his  debts  amongst  his  creditors,  trustees  for  paying  off  annuities  granted  by  bis  son, 

who  should  execute  the  deed ;  provided  that  the  together  \Hth  the  arrears,  and  also  the  son's  debts, 

trustees  and  creditors  should,  on  or  before  a  given  if  they  thoucht  proper  to  pay  them,  remainder  to 

dtkji  make  proof  of  their  debts  (if  required)  and  himself  for  life,  remainder  to  the  son  in  fee.    The 

execute  the  deed.    The  creditors,  as  a  release  of  annuities  were  mentioned  in  a  schedule,  but  the 

their  respective  debts,  covenanted  that  they  vrould  annuitants  were  not  parties  to  the  deed.    The  father 

not  implead  the  insolvent  or  his  goods.    The  deed  and  son  then  executed  other  deeds,  varying  the 

was  executed  by  two  only  of  the  trustees.    Held,  former  trusts.     One  of  the  annuitants  moved  to 

that  the  deed  was  not  therefbro  void ;  and  that  the  restrain  the  trustees  '  ' 

debt  of  a  trustee  who  had  executed  it  was  thereby  the  subsequent  deeds 


the  trustees  from  executing  the  trusts  of 
!quent  deeds  until  they  had  performed  Iht 
Uie  first,  but  the  motion  was  reftiaed. 


trusts  of  Uie  first,  but  the  motion  was  reftiaed, 


iOB  REAL  PROPJBBTY  AND  CONTXYAKCIN6  CASES. 

The  ViCB-CAAkcBLLOR.-^If  the  anthorities  £rom  Wallwyn  y.  Coutts  downwards, 
mchidkig  WttUwyn  v.  Coutts,  did  not  exist,  I  should  perhc4>8  hare  felt  BByself  bound  U> 
give  effect  to  tliia  deed ;  the  tru«t  having  been  accepted  and  acted  upon,  and  it  not 
being  alleged  that  the  deed  was  prepared  in  any  manner  oontrarj  to  the  intention  of 
tiie  parties.  The  state  of  the  authorities,  however,  binds  me  to  act  in  a  manner  wfaidi 
may  possibly  be  against  tiie  opinion  that,  in  the  afosenoe  of  those  sathorities,  I  sbosU 
liave  entertained ;  and  it  is  necessary  for  me,  tiierefore*  to  say  that  this  deed  most  be 
considered  as  a  deed  not  having  effect,  subject  to  these  qualifications: — ^that  all  pay- 
ments made  by  the  trustee  or  agent  in  the  proper  execution  of  the  trost  or  agen^ 
must  be  allowed ;  and  as  Mr,  Watson  had  an  interest  in  respect  of  the  bonds  of  which 
lie  was  surety,  I  wish  to  hear  it  argued,  whether  the  estate  can  be  taken  from  Urn 
without  discharging  those  bonds. 

Wxyram,  Bird,  and  fio^^ers,  for  the  rqpoTt.«-^Watson  was  diarged  with  having 
leceived  the  rents,  and  in  his  answer  he  states  that  he  received  them  as  agent  aad 
a^citor,  and,  therefore,  there  being  no  suggestion  on  the  pleadings  that  the  deed  nai 
given  for  his  benefit,  he  is  not  entitled  to  any  under  it.  Although  Henry  Wildiif 
^wived  the  making  of  the  deed  nearly  three  years,  yet  during  that  time  no  nStxmpL 
Was  made  to  carry  it  into  execution.  Considering  the  deed  as  an  antfaority  given  to  aa 
agent,  the  death  of  Henry  Wilding  had  tiie  effect  of  revoking  the  power  given  to 
Watson.  No  creditor  was  any  party  to  the  transaction,  and  this  circumstance  & 
tiognishes  the  present  case  from  the  cases  cited^  as  the  principle  in  those  cases  wai  tte 
.intention  of  ^e  parties. 

The  Vica-CsAMCBLLoa.— My  previous  obaervations  are  to  be  confined  to  a  form  «f 
conveyance,  executed  and  completed,  to  a  trustee,  vesting  the  legal  estate,  withcot 
4;ommunication  with  the  creditors^  in  favoor  of  creditors ;  the  trustee  accepting  tk 
trust,  and  acting  upon  it,  and  there  being  no  other  evidence  to  shew  that  there  was  a 
trust,  llie  aspect  of  tiie  cases  seems  to  be  that  a  deed  so  situated,  and  purporting  to 
be  a  trust,  is  to  be  considered  as  something  else.  I  am  of  opinion  that  the  authantiH^ 
do  not  compel  me  to  say  that  such  estate,  if  any,  as  became  vested  in  Mr.  Watson,  as 
trostee  under  the  deed,  or  under  the  surrender  of  the  copyhold  estates,  can  be  taken 
ttom  him  without  dischaiging  him  from  the  two  bonds.  I  think  that  he  has  aa  equity 
to  say  so,  and  that  that  equity  cannot  be  taken  from  him. 

Declare  that  without  pr^'udice  to  any  question  if  accaunty  and  unikmU  prejudice  U> 
ofljr  allowances  which  ought  to  he  made  to  Mr.  Watson,  the  deeds  of  the  ISM 
and  14M  of  October,  1832,  cannot  he  considered  as  ejfeotual  or  binding,  sise 
that  Mr.  Watson  is  not  compellable  to  re^convey  or  re-surrender  any  freehold 
property  included  in  those  deeds,  or  any  copyhold  estate  to  which  he  wst 
admitted  in  pursuance  thereof,  until  the  disdharge  of  the  bonds  etBecuteihj 
Samuel  Wilding  and  Henry  Wilding  respectively,  for  the  payment  of  wkkh 
Watson  was  their  surety.  Refer  it  back  to  ike  Master  without  t^irmiay  or 
over^ruling  the  exceptions.    Costs  resesvei. 

March  12,  1845. 

The  obHffor  under  several  bonds  exeeutede  eomfeyenee  of  land  to  an  obHyee  iff  one  of  the  bondt  tyas 
tnutf/or  securing  the  payment  c/  the  mans  due  upon  the  ionda  end  specified  in  the  deed  iff  em- 
veyance.  The  bond  creditore  did  not  execute  the  deed,  kut  it  was^  under  the  dreumameet,  hM 
to  be  binding  at  between  the  debtor  end  his  creditors. 

By  the  decree  at  the  hearing  of  the  cause  it  was  also  referred  to  the  Master  to  a- 
Cfuire  whether  a  deed  dated  the  13th  of  June,  1831,  and  made  between  Samoel 
Wilding,  of  the  one  part,  and  George  Harper,  of  the  other  part*  was  a  binding  deed  ip 
favour  of  any  and  what  parties  as  between  Sanmel  Wilding,  or  his  estate,  and  hv 
creditors.  The  Master  by  his  report  set  out  the  deed,  whereby,  after  reciting  ceitwn 
Biortgages  affecting  the  premises,  and  various  bonds,  in  which  Samuel  WiMing  had  to- 
ecmie,  jointly  with  others  and  severally,  bound  to  pay  vanous  sums  to  persons  mentioo0l 
in  the  deed,  it  was  witnessed,  tiiat,  for  the  consideration  therein  mentioned,  the  tsai 
Samuel  Wilding  granted,  bargained,  sold,  assi^aied  and  released  unto  Oeorge  Haipar, 
Ma  hehu  and  assigns,  all  and  singular  the  oopyhoU  hereditaments  held  of  the  i 
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of  Ckaick  Stretton,  aad  all  his  fipeehold  estates  wbatsoever  and  wheresoever,  to  hold 
upon  trust  (subject  to  the  mortgages)*  for  tiie  better  and  more  efiectaaUy  securing  thei 
refayment  of  ^  several  sums  doe  and  owing,  and  secured  by  the  several  bonda^ 
together  with  interest  for  the  same  respectively.  The  Master  then  found  the  existence 
of  th£  bonds,  uoione  of  which  George  Harper  was  the  obligee.  The  deed  of  the  13th 
<£  June,  1831,  was  after  the  execution  delivered  to  George  Harper,  as  trustee  and 
aolieitor  for  the  bond  creditors  mentioned  in  the  deed«  and  who  were  informed  of  ita 
existence,  and  the  deed  was  retained  by  George  Harper  up  to  the  institution  of  the 
suit.  Two  of  the  bonds  were  for  sums  which  George  Harper,  as  the  solicitor  of 
Samuel  Wilding  and  of  the  lenders,  had  procured  for  Samuel  Wilding,  and  for  the  exe- 
cutkm  of  which  the  13th  of  June,  1831,  had  been  appointed,  and  tfaej  bore  date  oa 
that  day.  Before  that  day  George  Harper  was  tibe  attorney  and  solicitor  for  all  the 
bond  creditors.  The  Master  therefore  found,  upon  ail  the  circumstances  stated  in  hi« 
report,  that  at  the  time  of  the  execution  oi  the  deed  in  question,  Samuel  Wilding  had 
agreed  to  secure  the  repayment  of  the  two  sums  then  recently  lent  to  him,  and  interest, 
and  also  the  several  sums,  and  interest,  secured  by  the  several  other  bonds,  by  a  mort« 
gage  of  his  freehold  and  copyhold  estate.  After  Samuel  Wilding's  death  in  October, 
1832,  the  devisee  in  trust  under  his  will  was  admitted  to  the  copyholds,  and  afterwank 
surrendered  such  part  of  them  as  were  comprised  in  the  deed  of  the  13th  of  June^. 
1831,  to  George  Haxper,  who  was  thereupon  admitted  (subject  to  the  mortgage  secu- 
rities) :  Harper  was  afterwards  appointed  receiver  of  the  rents  of  that  portion,  and  sold 
and  disposed  of  divers  parts  thereof,  and  eontinued  in  the  receipt  of  the  rents  of  the 
residue,  and  applied  all  such  rents  and  proceeds  of  sale  in  payment  of  and  keeping 
down  the  interest  due  on  the  said  securities.  The  Master  found  that  the  deed  of  the 
Idth  of  June,  1831,  was  binding  in  favour  of  tiie  bond  creditors,  as  between  Samuel 
Wilding  and  his  creditors.  To  Sixs  report  exceptions  were  taken,  which  now  came  on 
for  argument. 

Wigram  and  Btrd^  for  the  exceptioiis.^«The  creditors  did  not,  with  the  exception  of 
Harper,  execute  the  deed,  and  there  is  no  evidence  of  the  time  at  which  notice  of  the 
deed  was  given  to  them  :  such  notice  ought  to  have  been  given  during  the  life  of  the 
grantor,  but  it  does  not  appear  that  it  was,  for  the  deed  was  not  acted  upon  until  after 
the  death  of  S.  Wilding.  In»-4rfo»  v.  Woadgate  (2  Myl.  &  Keen,  495),  the  Master  of 
the  Rolls  says:  "  In  the  case  of  Garrard  v.  Lord  Lauderdale,  it  seems  to  have  been  con<» 
sidered  that  a  communication  by  the  trustees  to  creditors  of  the  fact  of  such  a  trust 
would  not  defeat  the  power  of  revocation  by  the  debtors.  It  appears  to  me,  however, 
tbat  this  doctrine  is  questionable,  because  the  creditors,  being  aware  of  such  a  trust, 
vaight  be  thereby  induced  to  a  forbearance  in  respect  of  their  claims,  which  they 
irould  not  otherwise  have  exercised."  There  must  therefore  be  both  a  communication  to 
the  creditors,  and  an  acquiescence  on  their  part.  In  the  present  case  also  there  ia 
nothing  to  shew  the  deed  to  be  other  than  a  mere  agency  deed. 

Sj^ence  and  Elmsley,  for  the  report,  were  not  heard* 

The  Vica  Chancjbxxob. — ^An  instrument  in  favour  of  creditors,  though  in  form  a 
deed  of  trust  or  agency,  may  have  been  intended  to  be  merely  an  instrument,  in  eifect, 
of  agency ;  a  mere  direction  to  a  person  in  the  position  of  a  steward  or  agent,  or  in 
«n  analagous  position,  as  to  the  mode  of  distributing  or  applying  the  property  of  the 
person  executingthe  deed,  without  any  intention  on  his  part  of  creating  in  any  other  person 
a  right  against  him.  It  is  established  that  in  such  a  case,  if  the  Court  having  the  deed 
before  it,  is  satisfied  that  the  intention  was  so,  the  Court  will  give  effect  to  the  deed  as 
a  deed  of  agency.  I  apprehend  that  it  is  not  rendered  necessary  by  the  authorities 
that  every  deed  in  favour  of  creditors,  to  which  no  creditor  is  a  party,  is  of  necessity  a 
deed  of  that  description.  The  Court  in  every  case  must  be  guided  by  the  circum- 
stances, and  I  entirely  agree  in  the  observations  of  Lord  Cottenham  in  Bill  v. 
Cuerton,(a)     Here  there  is  a  deed  of  trust  created  in  favour  of  creditors,  but  no 

(a)  The  foUowing  are  the  obserrations  referred  wonld  probably  ha^e  been  now  made,  were  St  not 

to  by  the  Vice-Chancellor,  and  are  to  be  found  in  that  the  modern  cases  of  Wallwyn  y.  Coutts  (3  Mer. 

4  Myl.  &  K.  p.  510:— **  That  a  volnntary  settle-  707)  and  Garrard  y.  Lord  Lauderdale  (3  Sim.  I) 

■WBt,  where  the  tmst  is  aetnally  created,  ia  binding  bate  beea  supposed  to  be  inconsistent  with  that 

ftpon  the  settlor,  has  been  so  long,  and  is  so  fnlly  doctrine.    The  doctrine  itself  has  nerer  been  dis* 

cataUished,  that  no  attempt  to  raise  the  qaestion  pated,  and  has  been  the  subject  of  repeated  ded- 
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creditor  is  a  party  to  it ;  the  deed,  therefore,  may  belong  to  one  class  or  the  other 
if  it  is  alleged  to  belong  to  the  first  class,  I  agree  with  the  report ;  but  if  it  is  con: 
tended  to  belong  to  the  latter,  I  differ.  The  question,  then,  is,  to  which  class  it  doe- 
belong  ?  In  the  first  place,  as  to  value,  I  think  there  is  a  clear  antecedent  debt,  which 
formed  a  good  and  sufficient  valuable  consideration  for  the  subsequent  security, 
although  the  transactions  were  distinct.  Voluntariness  is  out  of  the  question;  if  it 
was  a  deed  of  trust,  it  was  one  for  value.  It  is  true  that  the  trustee  or  agent  was  the 
.  solicitor  of  the  debtor  executing  the  deed.  It  is  equally  established  that  he  was  also 
the  solicitor  of  the  creditors  in  whose  fiivour  the  deed  professes  to  be  executed,  and 
was  so  at  the  time.  The  instrument  does  not  purport  to  be  in  favour  of  all  the 
creditors,  or  all  of  a  particular  class,  but  only  in  favour  of  particular  specified  crediton, 
whose  debts  are  mentioned,  and  their  securities  are  also  specified.  Two  of  the  secu- 
rities  bear  even  date  with  the  deed,  and  I  think  it  would  be  a  grievous  miscarriage  to 
say  that  these  two  are  to  be  considered  without  reference  to  the  deed.  If  these  two 
are  to  be  read,  they  are  to  be  read  and  considered  together  with  the  deed.  In  one  of 
them,  the  trustee  or  agent  is  himself  an  obligee,  and  there  is  a  statement  in  the  en- 
dence  of  one  witness  tiiat  the  security  was  taken  on  behalf  of  the  creditors.  On  the 
whole,  my  conclusion  is,  that  this  was  a  deed  of  trust  and  not  of  agency,  taken  hj 
Mr.  Watson  on  behalf  of  the  creditors  as  well  as  the  debtor,  and  that  it  was  taken  for 
valuable  consideration,  and  therefore  I  agree  with  the  Master  on  this  exception. 


rions,  from  tbe  cases  of  VUlert  v.  Beaumont  (1  Vern. 
100)  in  tbe  year  1682,  and  of  Brookbank  ▼.  Brook* 
hank  (1  Eq.  Ca.  Abr.  168)  in  1691,  down  to  tbe 
modern  cases  of  EUison  y,  ElHson  (6  Ves.  650),  and 
Pulvertqft  v.  Pulveriqft  (18  Ves.  84).  It  mnst, 
indeed,  bave  been  coeval  with  tbe  statute  of  tbe 
27  Eliz.,  inasmncb  as  tlie  find  section  of  that  Act 
declares  that  voluntary  conveyances  shall  be  void 
only  as  against  purchasers  for  valuable  considera- 
tion; assumine,  therefore,  that,  as  against  tbe 
authors  of  such  settlements,  they  were  good.  If, 
fherefore,  the  cases  of  Wallwyn  v.  Couttt  and  Oca^' 
rard  v.  Lord  Lauderdale  were  inconsistent  with 
this  doctrine,  there  would  be  no  doubt  on  which 
side  the  weight  of  authority  would  be  to  be  found. 
But,  in  fact,  those  decisions  were  not  intended  to 
interfere  with  the  general  doctrine,  and  tbe  grounds 
upon  which  they  were  founded  are  perfectly  con- 
•istentwitb  all  the  preceding  eases.  It  cannot  be 
supposed  that  Lord  Eldon.  who  decided  BUUon  v. 
Buiton  and  Pulverto/t  v.  Pulvertqft,  and  several 
similar  cases,  intended  to  overturn  the  doctrine 
upon  which  they  proceeded  by  his  decision  in  WaU 
iwyn  V.  Couttss  and  the  Vice-Chancellor,  in  Oar* 
rt^  V.  Lord  Lauderdale,  expressly  draws  the  dis- 
tinction, and  leaves  that  doctrine  untouched.  These 
two  cases,  indeed,  so  far  from  deddinf^  that  a  cestui 
que  trust  becoming  entitled  under  a  voluntary  set- 
tlement bad  not  a  good  title  against  the  settlor, 
proceeded  upon  this,  that  the  character  of  trustee 
and  cestui  que  trust  never  existed  between   the 


creditor  and  the  trustees  of  the  deeds,  but  tkt 
the  settlor  himself  was  the  only  cestui  que  tnat, 
and|  therefore,  that  he  was  entitled  to  direct  die 
stpplication  of  bis  own  trust  fund.  Whether  rack 
views  of  the  relative  situation  of  the  creditor  snd 
the  trustees  were  correct  or  not  is  immaterial  fbrtlie 
present  purpose.  The  grounds  upon  which  the 
judges  who  decided  those  cases  professed  to  proceed 
are  sufficient  to  prevent  their  decisions  from  beja; 
considered  as  authorities  against  the  former  well- 
established  doctrine.  I  do  not  wish  to  ha?*  it  sop- 
posed  that  I  entertain  any  doubt  of  the  propriety 
of  those  decisions.  That  the  distinction  between 
them  and  the  prior  cases  is  somewhat  refined,  it 
true ;  but  it  is  obvious  that  the  distinctioB  has 
good  sense  for  its  foundation,  and  that  the  rate,  at 
established  by  them,  is  adopted  to  promote  the 
views  and  Intentions  of  the  parties.  A  msa  who, 
without  any  communieation  vrith  his  creditors,  psti 
property  into  the  hands  of  trustees  for  the  pvrpoar 
of  paying  liis  debts,  proposes  only  a  benefit  to 
blmself  by  the  payment  of  his  debts--bis  object  is 
not  to  benefit  bis  creditors ;  it  would  therefore  he 
a  result  most  remote  from  the  contemplation  of  the 
debtor,  if  it  should  be  held,  that  any  creditor  db- 
covering  the  transaction  should  be  able  to  fntta 
on  the  property  and  invest  himself  with  tbe  ehs- 
racter  of  a  cestui  que  trust.  I  therefore  feel  no 
disposition  to  question  or  to  depart  from  the  rale 
established  by  those  two  cases.*' 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

March  1,  1845. 
CooPSB  V.  Palmer,  (a) 

Will^Oomtruetionr^**  BurmrngJ' 

Jk  testator  gave  the  vendue  of  Me  pereonai  eatate  to  trvtteea,  tipon  tmtt  for  ki$  wife  for  life,  and 
rfttr  her  decease  for  hie  two  eoru  and  hie  daughter^  m  equal  eharee,  and  directed  that  if  either  qf 
Ate  JOfU  ihotUd  die  under  iwenty^one^  or  if  hie  daughter  should  die  vnnutrried,  or  without  leaving 
issue,  the  share  of  the  son  or  daughter  so  dying  should  go  and  be  divided  between  his  two  then 
surviving  children ;  and  that  if  both  his  sons  should  die  under  twenty^one,  or  one  son  die 
under  that  age,  and  the  daughter  die  unmarried,  or  without  leaving  issue,  the  share  of  the  second 
child  so  dying  should  go  to  the  only  surviving  child  i  and  further,  that  if  both  the  sons  should  die^ 
under  twenty-one,  and  the  daughter  die  unmarried,  or  without  leaving  issue,  the  residue  should  go 
over.  The  two  sons  attained  twenty^one,  and  died,  leaving  the  daughter  surviving,  and  she  died 
unmarried. 

Held,  that  in  these  events,  the  daughter's  share  was  undisposed  qf, 

JOSEPH  PALMER,  the  testator  in  this  cause,  by  his  will»  dated  in  July,  1803»  gave 
and  bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon  trust,  to  pay 
the  interest,  dividends,  and  annual  produce  thereof  to  his  wife  for  life ;  and  after  her 
decease,  upon  trust,  as  to  one  equal  third  part,  for  his  eldest  son,  Thomas  Palmer,  and  as 
to  one  other  equal  third  part,  for  his  youngest  son,  Samuel  Palmer,  and  as  to  the  re- 
maining equal  third  part,  for  his  daughter,  Amelia  Jane  Palmer,  during  her  life ;  and 
after  her  decease,  upon  certain  trusts  for  her  children,  with  benefit  of  survivorship 
among  them  as  in  the  will  mentioned.  The  testator  dien  declared  that  in  case  either 
of  his  said  sons  should  die  under  the  age  of  twenty- one  years,  or  in  case  his  said 
daughter  should  die  unmarried,  or  should  iparry  and  afterwards  die  without  leaving 
issue,  then  his  said  trustees  should,  after  the  decease  of  his  said  wife,  raise  by  sale  or 
sales  of  the  share  or  proportion  of  die  residue  of  his  said  estate  thereinbefore  given  to 
or  in  trust  for  such  son  or  daughter  so  dying,  the  sum  of  300/.,  and  pay  the  same  to 
the  testator's  brother,  John  Palmer,  to  and  for  his  own  use  and  benefit,  and  that  the 
remainder  of  the  share  of  such  son  or  daughter  so  dying  should  go  to  and  be  equally 
divided  between  his  two  then  surviving  children,  subject  nevertheless  to  the  like  trusts 
as  were  thereinbefore  declared  concerning  his  or  her  original  third  part  or  share  of  the 
said  residue  of  his  estate.  And  the  testator  further  declared  that  in  case  both  his  said 
sons  should  happen  to  die  under  the  age  of  twenty-one  years,  or  in  case  either  of  his 
said  sons  should  die  under  that  age,  and  his  said  daughter  should  also  die  unmarried, 
or  should  marry  and  afterwards  die  without  leaving  issue,  then  his  said  trustees  should, 
after  the  decease  of  his  said  wife,  and  the  decease  of  any  two  of  his  children  so  dying 
as  aforesaid,  raise  by  sale  or  sales  of  the  share  or  proportion  of  the  residue  of  his  estate 
thereinbefore  given  to  or  in  trust  for  such  second  child  so  dying  as  aforesaid  the  further 
sum  of  4001.,  and  pay  the  same  to  the  testator's  said  brother,  John  Palmer,  to  and  for 
his  own  use  and  benefit,  and  that  the  remainder  of  the  share  or  shares,  as  well  original 
as  accruing,  of  such  second  child  so  dying  as  aforesaid,  should  go  and  be  applied  to  or 
for  the  benefit  of  such  of  his  said  three  children  as  should  or  wou)d  in  the  events  afore- 
said then  be  or  become  his  only  surviving  child,  upon,  and  subject  nevertheless  to,  the 
like  trust  as  were  thereinbefore  declared  concerning  his  or  her  original  third  part  or 
share  of  the  said  residue  of  his  estate  ;  provided  also,  and  the  testator  further  declared, 
that  in  case  both  his  said  sons  should  die  under  the  age  of  twenty-one  years,  and  his 
said  daughter  should  also  die  unmarried,  or  should  marry  and  afterwards  die  without 
leaving  issue,  then  his  said  trustees  should  stand  and  be  possessed  of  the  said  residue 
of  his  estate  (subject  to  the  estate  for  life  of  his  scdd  wife  therein)  in  trust  for  his  said 
brother,  if  he  should  be  then  living  ;  but  if  he  should  be  then  dead,  in  trust  for  such 
person  or  persons  as  should  be  the  testator's  next  or  nearest  of  kin,  and  as  would  then 
be  entitled  to  his  personal  estate  in  case  he  had  died  intestate. 

(c)  Reported  by  G.  S.  ALLMinrr,  Baq.,  Bairiater-at-law. 
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The  teatator  died  in  1803,  without  having  altered  his  will,  and  leaving  his  widow 
and  the  three  children  mentioned  in  the  will  him  surviving.  Thomas  Palmer  and 
Samuel  Palmier,  the  testaitorNi  two  satm,  antaiBed  ih«  i^  di  twenty-ime,  afid  died,  leaving 
their  sister  surviving,  and  she  died  in  1835,  without  having  been  married.  The  widow 
of  the  testator  survived  her  childpen,  «nd  died  in  4840.  This  suit  was  instituted  for 
the  purpose  of  having  the  decbion  of  the  Court  as  to  the  right  to  the  daughter's  share 
under  the  events  which  had  happened. 

Spence  and  W.  Milne,  for  tiie  pteaatiff. 

.Mmm^  aaad  ikt^m»£ar  the  refjiKaeatativea  of  the  widow,  coptendcd  that  theise  w»» 
4MI  intestecy  as  to  thia  ahwPTi  Iba  ttatwtoc  mUiutmg  pitmded  iiir  the  event  wkidi  liad 
lu^pened.  Tlie  word  **  siuviffiug,'*  in  tins  case,  fmitt  teoeive  its  natund  eonstmartaon. 
iJ^lor  V.  Beverley  I  Ck>n.  114.)  (a). 

Cooper  and  Mutcham^  for  the  icjiFeaentadves  of  the  daughter,  cited  Leemwff  v. 
MernOt  <2  Hare,  H),  <^)  «a4  vcged  t^Mt  tba  woida  "4ie»  surviving''  beiitg  «aed» 
"  surviving "  ceold  «Mt  te'CWMknicd  na  *« othar." 

i>tt«i,  far  tiie  assignee  ^  Thnaaa  Pshner. 

£.  Parker  and  Croi^,  for  the  xepreaentatives  of  Samuel  Parker*  cited  At^an  ▼.  Brcfokf 
(7  Sim.  204).  (c) 

Munell,  m  rejAy. 

Tke  Yicb-Obahckzaok.**-!^  onfy  point  which  has  bcenargnad  befeae  ane  in  fliia 
case  is  the  question  of  the  tide  te  tha  oii;>ital  of  one^hird  of  the  seaiduaiy  persoaal 
€fltate  of  the  testator,  Jioaeph  Palaaer--<tbe  4h]»l  to  wbioh  his  daaghter«  now  deceaeedr 
watt  entitled  for  her  life.  On  one  «id&it  is  aaid  that  the  ihird  m  qaestioai  belo^^  Id 
Hie  estate  of  the  two  «€■».;  on  the  olifaer,  that  the  wffl  has  not  di^^mwd  of  it  iM^wid 
Kbe  Ills  interest  ef  the  daughter  in  the  events  which  have  In^pened.  It  appears  Ip  «ie 
tfaattbia  latter  poaitaonis  &e  tme  one.  It  must  he4o,  unless  the  wovds  "  aay  two  ikm 
Mirviving  cfaildven  "  can  foe  «ead  "  my  two  other  diiyi«w"«-a  oreading  whick  is  aaid  ^ 
ht  «uthoraed  by  the  leoatext,  and  espedally  by  t^  words  "m  the  e«ei^  «fcgeaaid> 
then  be  or  beeome  my  «nly  fl&rniiiBg  ohiid,"  whida  werds  oocur  some  <Hatiinoe  below 
<boae  first  quoted.  In  addiiaoB  to  tins,  the  words  "  benefit  of  aurviforab^/*  used  «s- 
to  tte  davghlKr'b  diildven,  amy  lie  ncftdocd.  I  cannot,  however^  aoeede  to  this  argft- 
vieait,  wbioh «ppeaps  t»ane  to  iHsquim  tso  great  a  bberty  to  be  taben  witSi  ^be  anlaad 
laBigiiage  of  the  wU.  Adhering  to  what  I  aaid  in  Jkylor  v.  Beveriky^  I  coaoeive  tiMit 
fhe  w(Hr4a  in  qnestioD  of  tbe  pfooent  will  aniat  have  their  correct  and  ordinary  T«Mr*yug 
aittiib«ted  to  theaw  the<eoBtBBt  not,  ininy  jodgBient*  seqsiEmg  or  eoSoieBtly  p«nstii|g 
to  a  ditfTenent  intmrpretatioB  «f  tiun ;  and,  aociovding  to  tbtt  courect  and  ordiaaiy 
meaning,  tbe  teetalx)r  has  aot  4iafioBed  of  the  tuqpltaL  of  tiM  daughter's  ahare  in  die 
events  wbich  haire  bi^^peaed— e«ta  tfaat»  whetber  he  did  or  didoot  tfanktof  them,  ie 
lina^  in  my  opinion,  coaiittoA  t^fvovide  far.  If  the  testaitor  oould  be  asked  what  be 
intended  -or  woald  have  intended,  if  tbe  possibility  of  i^e  evanU  viiioh  have  happened 
bad  been  brougbt  under  bis  aEttention,  I  anapect  tdiat  hia  answer  wonld  be  un&«o«»- 
able  to  the  deoami  i  haiw  pronounoed;  bat  I  can  caily  laek  to  the  language  of  the 
win. 


(«)  Taylors.  Bem^.  Mardi  Mt andMlk,  IBM.     tbbidnightBfia  dtam  t»  be  lovtaled  ta^t 

▼ne-CtuiBCdlor  KtAgtit  Brtne.— The  testator  ia  and  the  istoreit  paid  to  «iich  daughter,  «ad  ths 

tbk  ease  direeted  hia  executors  to  place  out  upou  priDcipal  to  be  dkpoaed  of  amongst  her  children  as 

Government  security  subh  a  sum  of  money  as  by  she  might  direct;   if  no  child,  the  share  to  be 

the  interest  thereof  would  be  edticfeut  to  yrodoee  dMded  «aioDg«t  the   uwmvtm  of  the  twtatm^s 

■n«Bniuty  of  502^  which  he  gaw  to  hit  daqghtor  children  cqaa^ly.   Held,  that  tbe  word  **  sorvivon"' 

•A.  lor  her  life,  for  her  separate  use,  and  after  her  roust  be  construed  in  its  natural  sense,  and  that  this 

decease,  in  case  she  should  leave  issue,  he  gave  the  construction  of  tbe  word  in  one  part  of  the  wfll 

principal  unto  and  eqmlly  amongst  eaoh  issue;  hot  mast  govern  the  eoastruation  of  the  aame  word  ia 

if  she  should  die  without  issue,  he  gove  the  same  tbe  other  parts. 

unto  and  equally  amongst  his  surviving  children,  (c)  Acton  v.  Brooks.    December  17th,  1834.    Sir 

and  their  legal  personal  represcatativifs.     It  was  L.  ShadweTl,  T.  C— A  testirtor  bequeathed  a  snai 

held  that  the  words  '*  surviving  ohildrea"  nsaat  of  atook  to  A.  and  B.  for  their  Hvea,  and  osk  their 

children  surviving  the  daaghter  A.  deaths,  to  their  children  then  living,  who  aboald 

{b)  Lteming  v.  Sherratt,    March  23rd  and  April  attain  21,  with  a  gift  over  to  the  swvivor  of  A.  and 

18th,  1842.    Vice-Chancellor  Wigram.— A  testator  B.  in  case  tbe  children  of  either  of  them  should  die 

gave  the  residue  of  his  real  and  persoaal  astate  to  andar  31.    A.  died,  leaving  aefaUdwho  had  i 


trustees,  to  sell,  get  in  and  pay  and  divide  the  money  21 .  B.  afterwards  died  without  having.had  a  child, 
arising  therefrom  unto  and  equally  among  hia  ehtt.  H^ld,  that  A.*s  personal  fepresentatives  were  en- 
dren,  so  toon  as  the  youngest  should  attain  21^     titled  to  B.'s  moiety  of  the  stock. 


«» 


THE  LORD  CHANCELLOR'S  COURT. 
February  II  andlZ^  March  ZO^  and  June  11,  1845. 

ClITFOSJO  v.  TUBBBLl..(a) 

1%mZ  €9ii»mc9  tfm^  agr^emmii  to  grmU  tm  mmwify  end  to  provide  a  houM  of  a  d^rdU  whrn^  «il«« 
#  tff  difimct  mdpomtho,  wiU  be  admlited  m  a  mdtfer  m  epeeide  perfonmmee,  moiwitMandit^^  eeme 
^^prenumti  ueed  by  thMpktmi\fmeorrmp»mdgmee  hmd  io  the  inference  thai  Ae  did  not  claim  mck 
mnnity  as  qfripki. 

Where  tks  Siatuie  qf  J^reudi  ie  not  urged,  or  ie  inadmieeibte,  a  parol  agreement  dietinetly  proved  wilt 
be  ettforced  in  equity. 

Am  additional  eontiderationfir  a  deed  nu»y  bo  proved^  if  Hie  eomkient  with  the  eoneideratiomaittted 
in  the  deed. 

Am  agreement  to  graaU  a  merepenonal  amuUty  wiU  be  epeef^kallp performed  in  equity^ 

rilHIS  cansa  came  oa  by  way  of  appeal  from  the  decree  of  Vice>CliaaoeUoc 
JL  Knight  Brace.  The  case  made  by  the  bill  waa  this :-— The  plaiBtiff  was  the 
tenant  of  a  farm  at  Woobam«  inBuckiaglumishire,  for  the  term  of  lourteen  years,  under 
« lease  from  Mr.  Da  Pr6»  at  die  rent  of  240/.,  in  which  lease  the  defendant,  the  plauw 
tiflTs  brother-in-law,  joined  for  the  purpose  of  covenantittg  to  the  landlord  for  tiie  pay^* 
xneat  of  the  rent  and  performaaoe  of  the  corenants,  as  surety  for  the  ^inti£  The 
defendant  had  lent  to  the  plaintiff  two  sums  of  75(K.  and  250£.  to  enable  him  to  eanr]p 
<m  tiiefarm,  and  in  April,  1828,  the  plaintiff  execuited  a  warrant  of  attorney  to  secure 
1,000/.  and  interest  to  the  defimdant.  In  November,  1839,  the  defendant  entered  up 
judgment  on  the  warrant  of  attorney,  and  there  being  some  interest  in  arrear,  without 
ajay  previoas  notice  or  demand,  kried  execution  thereon  upon  the  fkrming  stock,  eropu^ 
and  housdiold  furniture  of  the  plaintiff,  for  the  sum  of  1,081/.  7s.  8d.  for  primxpal* 
interest,  and  costs  due  thereon.  That  the  defendant  purchased  of  the  aheriff  of  Budu 
the  whole  of  ^  effects  levied,  at  the  vaJuation  of  1,540/.  4s.,  but  no  part  of  that  sum. 
"vvas  paid  to  the  plaintiff,  the  defendant  having  exhausted  and  consumed  the  iHiole  la 
-vBlioQs  exorbitant  charges  deducted  by  the  defendant,  aoBOunting,  with  the  debt, 
interest,  and  costs,  to  xS»  sum  of  1,571/.  3s.  10d.>  and  the  defendant  alleged  that  the 
plaoBtiff  still  remained  indebted  td  him  in  the  balance  of  30/.  18s.  lOd.  That  the  defen- 
dant having,  by  means  of  his  said  exeeution,  taken  away  from  the  plaintiff  aU  means  of 
caBying  on  the  farm  for  his  own  benefit,  became  and  was  very  desirous  to  obtmn  from 
the  plauxtiff  an  assigmnent  of  his  interest  in  l^e  form  under  the  lease  from  Mr.  Du  Pr^, 
im  order  that  he,  the  defendant,  might  carry  on  the  said  farm  for  his  own  benefit ;  and 
the  plaintiff  having  married  a  sister  of  the  defendant,  the  defendant,  m  crditrbo  induce 
the  plaintiff  to  assign  the  leaee  to  Atm,  promised,  boih  hg  himself  and  tmo  or  three  other 
pereona,  that  if  the  plaintiff  woM  eaeeute  an  assignment  of  the  lease  to  Mm,  he,  tAe 
4iefendant,  would  allow  to  the  j^it^^  an  anmtUg  orsimof¥H.  a  year  as  long  enh^lvretdtu 
and  a  house  worth  10/.  a  year  to  live  in,  wherever  he  pleased.  That  the  defendant  waa 
pmrtly  induced  to  make  sudi  premise  to  the  plaiBt]ff»  from  the  feet  that  the  pteitttiff  had 
received  500/.  each  from  two  of  his  childrett*  to  enable  him  to  eonldnue  his  said  fans, 
and  from  the  fear  which  the  defendant  entaertained  that  the  j^intiff  might  procure  a 
•<»mmis8ion  s^  bankruptcy  to  be  issued  agatnet  him,  and  fay  means  thereof  defeat  the 
^Mendaat's  execution  upon  the  waxranft  of  attorney.  The  plaintiff  having,  from  his 
femuly  connection  with  die  defendaiit,  great  confidence  ia  his  integrity,  was  induced 
by  and  agreed,  on  the  strength  of  hit  aforesaid  pccMMise,.  to  execute  an  assignment  to  the 
defendant  of  his,  the  jdain&'s,  share  and  mtexest  in  the  said  lease ;  and  tiie  plaintiff 
aeoonfingly,  on  t^  22nd  of  January,  1630>  made  and  executed  some  deed  or  indea- 
toze  of  assignment  of  lus  Ame  and  interest  ia  the  said  form,  the  contents  whereof 
the  plaintiff,  having  no  copy  in  his  possession,  was  mmble  to  set  Cordk. 

Upon  the  execution  of  the  aes^mnent,  the  phuntiff,  in  furtiier  execution  of  the  agree- 
ment,  gave  up  possession  of  the  fairm  to  the  dafafedant,  who  has  evserainoe  been  in  poa- 
seaaon  of  it;  and  a  few  months  after  the  executioa  of  the  aseignmeat,  the  plaintiff 
(•>  Bqporttd  Vr  R.  O..  WkLvoaa,  EHt  Seaitt»4it-kMr. 
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liired  a  house  in  Woobum,  at  the  rent  of  10/.  per  annum,  and  the  defendant,  in  part 
performance  of  the  aforesaid  agreement,  called  on  the  landlord  of  the  said  house,  and 
told  him  that  he,  the  defendant,  would  pay  the  rent  on  the  plaintiff's  behalf,  and  the 
defendant  had  pud  two  and  a-half  years'  rent.  The  defendant  had  also  made  Tarioua 
payments  to  or  on  account  of  the  plaintiff,  amounting  altogether  to  93/.  12s. ;  but  there 
was  a  balance  due  at  the  time  of  the  filing  the  bill. 

The  plaintiff  then  charged  that  the  defendant  had  in  part  performed  the  agreement  on 
his  part  by  executing  the  aforesaid  assignment  and  giving  up  possession  of  the  farm  to 
the  defendant ;  and  that  the  defendant  had  also  in  part  performed  the  agreement  on  his- 
part  by  making  various  payments  to  and  on  account  of  the  plaintiff,  as  well  in  respect 
of  the  annuity  as  of  the  said  rent ;  and  that  the  defendant  having  got  the  full  benefit  of 
the  agreement  on  his  part,  it  would  be  a  fraud  in  him  to  object  to  perform  the  agree* 
ment  on  his  part,  by  reason  that  the  same  was  not  reduced  into  writing,  and  that  the 
plaintiff  was  entitled  to  have  the  agreement  specifically  performed. 

The  bill  prayed  that  the  agreement  might  be  specifically  performed  and  carried  into 
execution,  and  that  an  account  might  be  taken  of  what  was  due  to  the  plaintiff  in  respect - 
of  the  arrears  of  the  said  annuity  and  the  rent  of  the  said  house  agreed  to  be  provided 
for  the  plaintiff  remaining  unpaid  by  the  defendant ;  and  that  the  defendant  might 
be  decreed  to  pay  and  answer  the  same;  that  the  defendant  might  be  ordered 
to  give  to  the  plaintiff  some  sufficient  security  for  the  payment  of  the  said  annuity 
to  the  plaintiff  during  his  life,  and  the  rent  of  10/:  for  the  said  house,  accord- 
ing to  the  agreement,  and  that  it  might  be  referred  to  the  Master  to  settle  and  approve 
of  such  security,  and  for  general  relief. 

By  his  answer,  the  defendant  denied  that  he  was  bound  by  the  lease  to  the  perform- 
ance of  the  covenants,  but  admitted  that  he  was  bound  to  pay  the  rent  in  case  the 
defendant  should  make  default  in  payment  thereof.  He  admitted  that  no  part  of  the 
valuation  of  1,540/.  4s.  was  paid  to  the  plaintiff,  and  that  the  payments  and  deductions 
made  by  the  defendant  did  amount  to  1,571/.  2s.  lOd.,  the  particulars  of  which  were  set 
forth  in  a  schedule.  They  consisted  of  the  levy  1,081/.  7s.  8d.,  a  year  and  a-half  s  rent 
due  to  the  landlord,  which  had  been  paid  by  the  defendant,  and  payments  for  valua- 
tions, sheriff's  poundage,  officers'  fees,  and  solicitor's  charges. 

The  defendant  denied  that  he  did,  in  order  to  induce  the  plaintiff  to  assign  the  lease  to 
him,  or  for  any  other  purpose,  or  at  all,  promise,  both  by  himself  and  by  two  or  three  other 
persons,  or  by  any  persons  or  person,  that  if  the  said  plaintiff  would  execute  an  assign- 
ment of  the  lease  to  him,  the  defendant,  he  would  allow  the  plaintiff  an  annuity  of 
40/.  a  year  as  long  as  he  lived,  and  a  house  worth  10/.  a  year  to  live  in  wherever  he 
pleased,  or  to  such  or  the  like  or  any  other  purport  or  effect,  or  that  he  made  any 
promise  at  all  to  the  plaintiff  or  that  the  defendant  was  partly  induced  to  make  such 
promise  to  the  plaintiff,  from  the  fact  that  he  had  received  the  sum  of  500/.  each  from 
two  of  his  children ;  or  by  the  fear  of  a  commission  of  bankruptcy.  He  denied  that 
the  plaintiff  was  induced  by,  and  did  agree,  on  the  strength  of  the  alleged  or  any  promise 
made  by  the  defendant,  or  otherwise,  to  execute  an  assignment  of  his  interest  in  the 


He  admitted  that  the  plaintiff  did  make  the  assignment  of  the  lease  on  the  2nd  January, 
1830,  and  said  that  he,  the  defendant,  had,  previously  to  November,  1829,  paid  one  half- 
year's  rent  of  the  farm,  and  that  a  year's  rent  was  due,  which  he  had  been  called  upon  to 
pay  under  his  covenant,  and  the  plaintiff  being  wholly  unable  to  pay  that  sum,  the  defen- 
dant determined  to  sue  out  execution  under  the  warrant.  That  while  the  sheriff  was 
in  possession,  negotiations  were  entered  into  between  the  plaintiff  and  the  defendant  for 
the  purpose  of  endeavouring  to  arrange  terms  by  which  the  plaintiff  might  have  con- 
tinued to  retain  possession  of  the  farm,  with  the  stock,  &c..  but  the  plaintiff  being 
unable  to  procure  any  person  as  his  guarantee,  it  was  eventually  agreed  that  the  defen- 
dant should  take  the  leasehold  premises  and  the  stock  and  effects  thereon  at  a  valu- 
ation, and  that  the  same  should  be  assigned  to  him  by  the  sheriff,  and  that  the  defen- 
dant should  join  in  such  assignment.  That  Messrs.  James  and  John  Rolfe,  and  Mr. 
Thomas  Everett  were  employed  by  the  sheriff  to  make  a  valuation  of  the  unexpired 
lease  of  the  farm,  and  of  the  farming  stock,  famiture  and  effects,  and  they  certified 
that  the  lease  was  of  no  value,  but  was  considerably  worse  than  nothing. 
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The  defendant  then  stated  the  deed  of  assignment,  bearing  date  the  22nd  day  of' 
January.  1830,  and  made  between  the  sheriff  of  Buckinghamshire,  of  the  first  part, 
the  plaintiff,  of  the  second  part,  James  Du  Pr^,  Esq.,  of  the  third  part,  and  the 
defendant,  of  the  fourth  part,  whereby,  after  reciting  the  lease,  and  that  a  writ  of  fieri 
facias  bad  lately  issued  out  of  the  Court  of  King's  Bench  at  Westminster,  directed  to 
the  sheriff,  commanding  him  to  cause  to  be  levied  of  the  goods  and  chattels  of  the 
plaintiff  in  his  bailiwick,  a  debt  of  2,000/.  which  the  defendant  had  recovered 
against  him  in  the  same  court,  as  also  65s.  which  in  the  same  court  were  awarded  ta 
the  defendant  for  his  damages  which  he  had  sustained,  as  well  by  reason  of  the  detain- 
ing  the  said  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  and  which  said  writ  was  returnable  on  Saturday  then  next,  after  eight  days 
of  St.  Hilary  then  next  ensuing,  and  was  endorsed  levy  1,081/.  7s.  8d.;  and  after  reciting 
that  the  said  sheriff  had  by  virtue  of  the  said  vmt  seized  and  taken  in  execution  the  said 
indenture  of  lease,  and  the  term  of  years  thereby  granted,  and  the  household  furniture, 
stock  in  trade,  feuming  implements,  and  other  effects  of  him  the  said  plaintiff,  in, 
upon,  and  about  the  dwelling-house,  farm  and  lands,  in  his  occupation  as  aforesaid ; 
and  after  reciting  that  the  said  sheriff  had,  at  the  request  of  the  defendant,  contracted 
and  agreed  for  the  sale  to  him,  defendant,  of  the  said  indenture  of  lease,  and  the  term  of 
years  thereby  granted,  and  all  benefit  and  advantage  thereof,  and  the  said  household 
furniture  and  other  effects  so  seized  by  him  the  said  sheriff  as  aforesaid,  at  or  for  the 
price  or  sum  of  1,540/.  2s.,  the  amount  at  which  the  same  had  been  valued  and  ap- 
praised by  the  said  Thomas  Everett,  and  by  the  said  James  Kolfe  and  John  Rolfe,  res- 
pectively, and  that  this  defendant  had  agreed  to  take  an  assignment  thereof  in  satis- 
faction and  discharge  of  the  said  levy,  and  the  amount  paid  by  him  for  sheriff's  poundage 
and  other  incidental  expenses  attending  the  said  sale ;  and  after  reciting  that  in  the  said 
indenture  of  lease  was  contained  a  covenant  or  proviso  that  in  case  of  the  insolvency  of 
the  said  plsdntiff,  or  the  said  lease  should  be  taken  in  execution,  that  the  said  James 
Du  Fr^  should  be  at  liberty  to  avoid  the  said  lease,  and  re-enter  upon  the  said  farm, 
lands  and  premises,  and  that  there  was  also  a  covenant  in  the  said  lease  from  the 
defendant  to  the  said  James  Du  Pr6,  to  guarantee  the  payment  of  the  sidd  yearly  rent 
of  240/.  in  manner  therein  mentioned ;  and  after  reciting  that  the  said  James  Du  Pr^,  at 
the  request  of  the  defendant,  had  agreed  to  concur  in  the  now  reciting  indenture,  and 
to  waive  his  right  of  taking  advantage  of  the  said  forfeiture,  but  without  prejudice 
to  the  covenant  of  defendant  before  mentioned  and  contained  in  the  said  lease,  and 
on  condition  that  defendant  entered  into  the  covenant  thereinafter  contained  for 
the  payment  of  the  rent  to  become  due  from  Michaelmas  then  last,  and  for  the  due  per- 
formance of  all  and  every  the  covenants  thereinafter  contained  for  the  payment  of  the 
rent  to  become  due  from  Michaelmas  then  last,  and  the  due  performance  of  all  and 
every  the  covenants,  provisoes,  and  agreements  in  the  said  lease  contained.  It  was 
witnessed  that,  in  consideration  of  the  premises,  and  of  1,540/.  2s.  to  him  the  said 
sheriff  in  hand  paid  by  the  defendant,  to  be  applied  in  satisfaction  and  discharge  of  the 
said  debt  and  damages,  he  the  said  sheriff  did,  with  the  consent  and  approbation  of 
the  said  James  Du  Pr^,  as  far  as  in  him  lay,  by  virtue  of  the  power  and  authority  in 
him  vested  in  and  by  the  said  recited  writ,  and  also  by  virtue  of  the  statute  in  that 
case  made  and  provided,  bargain,  sell,  assign,  transfer  and  set  over  ;  and  the  said 
plaintiff,  in  consideration  of  10s.  to  him  paid  by  defendant,  did  bargain,  sell^ 
assign,  transfer  and  set  over,  ratify  and  confirm  unto  the  defendant,  his  executors^ 
administrators  f  and  assigns,  all  those  the  said  messuages  and  premises  demised  by  the 
said  indenture  of  lease,  and  also  all  the  household  goods  and  other  effects  and  pre- 
mises which  had  been  taken  in  execution  as  aforesaid,  to  hold  the  same  unto  his 
executors,  administrators,  and  assigns,  for  all  the  residue  of  the  said  term  of  fourteen 
years,  and  subject  to  the  payment  of  the  rent  and  performance  of  the  covenants  in  the 
said  indenture  of  lease  reserved  and  contained,  and  to  hold  the  said  household  goods, 
furniture  and  other  effects  aforesaid,  unto  the  defendant,  his  executors,  administrators, 
and  assigns,  thenceforth  absolutely  as  his  and  their  own  proper  goods  and  chattels. 

John  Rolfe,  James  Rolfe,  and  John  Everett^  were  examined  to  prove  the  agreement. 
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^hich  they  proved  in  the  terooB  stated  ia  the  bill ;  except  that  in  their  evidence,  vhioh 
vna  very  eircumstantia],  one  of  the  witnesses  stated,  in  one  of  his  exanunatioost  the 
amount  of  the  annuity  to  be  50/.,  and  another  of  them  said  that  in  addition  to  «a 
annuity  of  40/.  and  a  house  worth  10/.  a  year,  the  defendant  promised  to  empby  the 
plaintiff's  son  as  a  bailiff,  and  to  manage  the  farm  for  the  benefit  of  the  plaintiff's 
family.  The  plaintiff  proved  also  several  payments  by  the  defendant  to  the  plaintiff's 
wife,  with  a  view  to  establish  a  case  of  part  performance  of  the  defendant's  agreement. 
They  also  stated  that  the  lease  was  of  no  value.  The  defendant  cross-examined  the 
two  Rolfes  and  Everett*  and  also  examined  them  in  chief. 

The  defendant's  evidence  did  not  contradict  the  pluntiff*s  witness  ;  but  it  sheved 
that  th6  payments  made  to  the  pkintiff^s  wife  were  considered  by  the  defendant  as 
mere  gratuities,  and  were  made  to  her  when  living  separate  from  tlie  plaintiff.  The 
defendant's  solicitor  stated  he  had  never  heard  of  any  sudb  a^-eement  aa  that  alleged 
in  the  bilL 

The  Vice-Chancellor  decreed  a  specific  performance  of  the  agreement;  that  an 
account  should  be  taken  of  what  was  due  for  arrears  of  the  annuity  ;  that  the  defendant 
should  have  credit  for  what  he  had  paid  to  the  plamtiff 's  wife ;  and  directed  that  aa 
annuity  of  40/,  a  year  should  be  paid  to  the  plaintiff  for  the  future,  and  that  the 
defendant  should  have  the  option  of  finding  a  house  of  the  value  of  10/.  a  year  for  hifl 
life.    No  costs  on  either  side  were  ^ven  up  to  the  hearing,  (a) 

The  defendant  appealed  against  the  whole  decree  to  the  Lord  Chancellor. 

Cooper  and  7V^,  for  tiie  plaintiff,  insisted  that  the  agreement  agreed  in  all  import- 
ant particulars  with  that  stated  in  the  bill ;  that  it  was  such  an  agreement  as  might  be 
enforced  in  equity ;  and  that  the  plaintiff  was  at  liberty  to  give  evidence  of  a  further 
consideratbn  consistent  with  that  stated  in  the  deed.  They  also  contended  that  the 
^reementhad  been  in  part  performed,  which  took  the  case  out  of  the  Statute  of  Fraads. 
^e  point  chiefly  insisted  upon  by  the  defendant's  counsel  in  the  court  below  was,  that 
the  proof  of  other  consideration  than  that  stated  ia  the  deed  was  excluded,  and  ths 
judgment  of  Lord  Hardwicke^  in  Peacock  r.  Monk  (1  Ves.  sen..  127).  was  relied  on  as 
establishing  that  proposition.  But  it  was  a  rule  which  had  existed  ever  since  the  time 
of  Lord  Coke,  that  evidence  of  a  further  consideration  than  that  stated  in  the  deed 
might  be  given,  provided  it  was  consistent  with  the  consideration  so  stated.    (Eu  v. 

(a)  Jht  TIce-CluuBoellnr  (KoiglitBMee)  Id  gMog' 
juaaWeiil,  after  nferru^  to  tbe  fkcts  and  th*  t vi. 
denee,  Qbierred— **  It  is  then  said,  that,  supposing 
the  agreement  to  be  proved  in  fhct,  there  are  objee- 
tions  in  point  of  lanr  to  the  reoeptioa  of  the  evi- 
deneoi  bieoaiue  it  is  caotiary  to  the  tenor  of  a 
solemn  deed  executed  by  the  parties.  It  is  dear, 
«Ten  f  n  the  cases  where  the  Statute  of  Frauds  does 
not  apply,  that  the  rules  of  law  may  eidode  parol 
evidence,  where  a  written  mstrument  stands  in 
•competition  with  it ;  but  it  has  long  been  settled, 
that  it  is  not  within  any  rule  of  this  nature  to  ad- 
duce evidence  of  a  cansidetatifia  additSsnal  to  what 
is  stated  in  a  written  instrument.  Miex  t.  ^casi- 
mumdtn  is  not  the  only  case  which  establishes  that 
proposition.  The  rule  is,  that  where  there  is  one 
consideration  stated  in  tbe  deed  yon  aaey  ptove  avy 
other  consideration  wUch  existed  not  in  contradic- 
tion to  the  instniment ;  and  it  is  not  in  oontradie- 
tion  to  the  instrument  to  prove  a  larger  ooasidera- 
tion  than  that  y^kh  is  stated.  Taking,  thcffefore, 
the  evidence  to  ptove  an  additional  consideratioA 
beyond  the  consideration  expressed  in  the  deed, 
there  is  no  sound  objection  in  law  to  affsct  the  re- 
ception of  that  evidence.  It  is  tne,  the  deed 
states  that  the  lease  was  induded  in  the  levy. 
Whether  it  was  or  was  not,  is  immaterial,  in  my 
judcment.  I  should  thhik,  that,  if  It  was  net  ia- 
clnded  in  the  levy,  the  plaintiff  would  not  be 
estopped  here  from  shewing  tiiat  fact.  Tbkiag  It 
that  it  was  not  iaduded  in  tlw  levy,  it  is  not  con- 
tested that  the  lease  was  worth  nothing— it  Is  not 
contested,  that  the  debt  for  which  the  security  was 


given  was  ooaUdenhlykss  than  the  amount  ef  Cht 
stock  and  foruituce ;  and  hence,  perhaps,  it  wi^ 
be  considered  advisable,  that  the  title  should  not  be 
taken  ftom  the  siwriir  alone  without  tbe  comxt* 
renee  of  the  plaintiff.  Upon  tiie  whole,  I  think  tfts 
evideaee  reeeivahle,  aotwlthstandtog  the  words  d 
the  deed,  to  shew  that  tbe  plaintiff  had  objected  to 
eaeente  the  assignment,  until  a  collateral  promise 
had  been  made  to  him,  to  allow  him  an  annoity  sf 
4(y.  a  yeav,  and  a  house  worth  lol.  a  year.  I  tbnk 
the  promise  was  binding  though  the  lease  «ss 
wertbieos,  and  liiat  tiie  worthlessness  of  it  did  sot  ' 
make  It  loss  an  ebjfiot  to  Ite  tnrety  to  obtain  an  is- 
signmemt  of  it.  I  conceive,  therefore,  tfast  tlM 
plaintiir  is  entitled  to  the  benefit  of  the  agreenent 
At  one  period' of  tile  argument  I  felt  somediOeulCff 
whether  this  transaction  having  occorred  long  sgOv 
and  it  bdng  a  mere  pecuniary  demand,  there  ns 
on  that  ground  any  equity  to  support  the  bill;jlwt 
upon  the  |deadings  being  brought  mote  luUy  bctet 
the  Qouit,  and  the  matter  bang  moie  AiUj  ^ 
cussed,  I  am  satlsted  that  this  is  a  case  ia  wbaeb 
the  Court  ought  not  to  dedine  jurisdietion.  A  esse 
is  stated,  in  which,  setting  the  SUtute  of  Fran^ 
oat  of  tlis  question,  a  UU  m%ht  have  been  nsis^ 
tained  by  the  defendant  against  the  plsintiff,  to 
compel  him  to  execute  the  assignment.  Thst, 
therefore,  is  a  reason  to  oompel  the  perforoaaaes  ef 
the  terms  upon  which  the  plaintiff  i«reed  to  a«ati 
the  assignment.  A  case  also  has  been  i^'^''^.^ 
which  was  dedded  in  the  House  of  Lords,  in  ^U^ 
paysseat  of  ths  arrears  of  an  annuity  was  afonw 
by  a  bill  in  equity.''    1  Younge  &  CoU.  C.C.  U8. 
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Seammonden,  3  Term.  Rep.  474  ;(a)  Filmer  v.  Gott,  4  Bro.  Far.  Cas.  280  ;(b)  Villers 
Y.Bemmumt,  2  Dyer,  145,a;(c)  Mildmay's  case*  1  Coke's  Rep.414;((0  Cromfr^r^ case^ 
1  Ckke's  Rep.  614 ;  (e)  Vernon's  case,  4  Coke's  Rep.  1 ;  BedelTs  case,  4  Coke's  Rep. 
131.)(/)  That  the  agreement  is  one  which  a  court  of  equity  would  perform  speci- 
fieaUy.  The  Court  always  considers,  in  these  cases,  whether  the  plaintiff  and  the  defend- 
ant luLve  a  like  remedy  for  enforcing  the  performance  of  the  agreement.  The  remedy 
must  he  mutual.  Here  there  is  no  doubt  the  defendant  could  have  enforced  the  agree- 
ment ;  and  if  the  transaction  is  such  that  one  party  has  a  dear  right  to  the  interposition 
of  the  Court,  the  other  must  also  have  a  right  to  come  into  equity.  {Ball  v.  Coggs, 
1  Bio.  Par.  Cas.  140  ;{g)  Adderleyv.Dxxon,  1  Sim.  &  Stu.  607;  (A)  WUhy  v.  Cottle. 
1  Sim.  &  Stu.  174  ;(t)  Pritchard  v.  Ovey,  1  Jac.  &  Walk.  396  ;0")  Taylor  v.  Neville. 
<dted  in  Buxton  y.  LUter,  3  Atk.  383 ;  Lady  Herbert  v.  Lord  Powis,{k)    1  Bro.  Par. 


(o)  Keae  y.  Seammonden,  Nov.  21,  1789.— The 
•eouderadon  expressed  in  the  deed  ot  couTeysace 
was  282.,  but  parol  eyidence  was  admitted  to  prove 
that  302.  was  the  real  consideration.  Lord  Kenyon, 
Chief  Justice,  said  it  was  clear  that  the  party  might 
pfrOTB  other  consideratioBS  than  those  expressed  in 
the  deed.  It  is  permitted  in  all  cases  of  covenants 
to  stand  seised  to  uses. 

{b)  In  PSmer  v.  Oott  (4  Bro.  P.  C.  230),  where 
the  considerations  mentioned  in  the  deed  were 
10,000/.  and  naivral  love  and  affeetiotif  the  Lords 
Commissioners  of  the  Great  Seal  directed  an  issne 
to  try,  whether  natural  love  and  affection  formed 
aay  part  of  the  consideration,  the  estates  being 
worth  near  30,0002.  On  an  appeal  to  the  House  of 
Xiords,  this  was  confirmed ;  and  the  jury  on  the  trial 
of  the  issue  finding  that  natural  love  and  affeeiion 
cmuiituted  no  pari  of  the  eonnderationt  the  deed 
was  afterwards  set  aside  by  the  Lord  Chancellor. 
Aihurst,  J.,  of  the  same  opinion. 

{€)  Villers  v.  Beaumont  (2  Dyer,  145).  Lincoln, 
Easter  Term,  3  &  4  Phil,  and  Mary.  Decided  by 
Judges  Stamforde,  Browne,  and  Brooke.— In 
assize,  it  was  found  by  special  verdict,  that  A.  being 
aeised  in  fee  of  land  in  right  of  his  wife,  they  bar- 
gained and  sold  the  same  by  indenture  for  30  years, 
in  consideration  of  70L,  remainder  to  themselves  for 
Bfe,  remainder  to  B.  their  son,  and  C.  his  wife,  in  tail, 
and  suffered  a  recovery  for  ftirther  assurance ;  and 
it  was  also  found,  dehors  iht  indenture,  that  the  said 
assurance  was  as  well  in  consideration  of  the  mar- 
riage of  B.  and  C.  as  of  the  said  702.,  and  that  A. 
and  his  wife  died,  then  B.  died,  leaving  issue ;  and 
afterwards  C,  with  a  second  husband,  levied  a  fine 
come  ceo,  &c.,  with  warranty  to  a  stranger.  The 
issue,  after  the  term,  and  within  the  five  years,  may 
enter  under  11  H.  7,  c.  20,  this  being  a  gift  **  by  an 
ancestor  of  the  husband"  within  that  statute. 

(d)  MUdmay's  case  (l  Coke's  Rep.  414).  Hil. 
Term,  24  &  26  Eliz.— When  in  a  covenant  to  stand 
aeised,  or  bargain  and  sale,  the  consideration  is 
good,  and  the  person  certain,  an  averment  may  be 
taken  according  to  the  truth ;  but  where  the  con- 
•ideratioQ  is  genernl,  and  the  person  uncertain,  no 
averment  can  help  it. 

An  averment  may  be  made  of  another  considera- 
tion in  addition  to  that  expressed  in  the  deed,  if 
consistent  with  the  instrument. 

(e)  Croiiiwe2'«  case  (1  Coke,  614).  Hil.  Term,  43 
Ehz. — A  fine  sur  grant  et  render  cannot  be  averred 
by  parol  to  any  other  uses  than  are  mentioned  in  the 
fine ;  but  another  consideration,  consistent  with  the 
one  expressed,  may  be  added,  though  it  is  other- 
wise as  to  uses ;  and  no  averment  can  be  made  con- 
trary to  the  consideration  expressed. 

(/)  BedelVs  case  (4  Coke's  Rep.  131).  Mich. 
Term,  6  Jacob!.  In  the  King's  Bench. — ^A  conside- 
ration which  stands  with  the  deed,  and  is  not  repug- 
nant to  it,  may  be  averred.    A  feither  covenants  to 
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stand  seised  to  the  use  of  his  son,  and  a  sum  of 
money  is  mentioned  as  the  eonsiderataon,  no  other 
consideration  shall  be  intended. 

{g)  Ball  V.  Coggs  (l  Bro.  Par.  Cas.  140).  3rd 
April,  1710.— The  partners  in  certain  brass-works 
enter  into  articles  with  A.,  that  he  shall  serve  them 
as  their  manager  and  overseer,  during  kis  Ufe :  aad« 
besides  a  stipulated  yearly  salary,  he  was  to  have 
3s.  6d.  for  every  hundred  weight  of  brass  wire  made 
by  him,  or  any  other  person  during  his  life.  A.  was 
afterwards  discharged  by  the  partners  from  their 
service ;  and  on  a  Dill  brought  for  a  specific  per- 
formance of  those  articles,  it  was  decreed,  that  the 
plaintiff  was  entitled  to  all  the  advantages  thereby 
stipulated  for  him,  except  the  3s.  6d.  payable  to  him 
for  every  hundred  weight  of  brass  wire  made  at  the 
mills ;  which  Lord  Cowper  ccmoeived  was  intended 
as  a  reward,  attending  the  produce  of  the  works, 
during  such  time  only  as  the  plaintiff  surpervised 
the  same.  But  this  part  of  the  decree  was  re- 
versed, and  he  was  held  to  be  entitled  to  the  allow- 
ance during  his  life. 

(A)  Adderley  v.  IHaton  (1  Sim.  &  Stu.  607).  Fe- 
bruary,  1824.  Before  Sir  John  Leach,  V.C. — Spe- 
cific performance  decreed,  at  the  suit  of  the  vendor, 
of  a  contract  for  the  sale  of  debts  proved  under  a 
commission  of  bankrupt. 

(f)  mthy  V.  CotiU  (1  Sim.  &  Stu.  174).  Ja- 
nuary, 1823. — ^Where  damages  in  an  aetion-at-law 
for  breach  of  a  contract  to  sell  a  chattel  would  be 
an  insufiSdent  remedy  for  the  purchaser,  althougk 
a  sufficient  remedy  for  the  vendor,  a  demurrer  to  a 
bill  by  the  vendor  for  a.  specific  performance  was 
overmied,  because  the  remedy  in  this  court  must 
be  mutual  for  purchaser  and  vendor. 

Where  the  answer  to  a  bill  for  specific  perform- 
anee  raises  any  other  olgection  to  the  performance 
of  the  contract  besides  defects  in  the  title,  on  a 
motion  for  a  reference  of  the  title  to  the  Master, 
after  the  answer  has  come  in — semble,  that  the  Court 
will  not  examine  whether  the  other  objections  be 
frivolous  or  not,  because  that  is  matter  to  be  decided 
at  the  hearing  of  the  cause. 

(j)  Priiehard  v.  Ovey  (1  Jacob  &  Walker,  396). 
May,  1820.  before  Sir  Thomas  Plumer,  M.  R.«— 
Specific  performance  of  an  agreement  for  the  sale 
of  an  annuity,  to  commence  from  the  date  of  the 
agreement,  and  to  continue  for  three  lives,  to  be 
named  by  the  grantee,  decreed  where  the  lives  had 
not  been  named,  the  delay  having  been  occasioned 
by  the  grantor. 

{k)  Lady  Herbert  v.  Earl  qf  Powis  (1  Bro.  Par. 
Cas.  355).  14th  April,  1766.— Under  some  drcum- 
stances,  a  mere  pait>l  agreement  is  binding,  and  will 
be  carried  into  specific  execution  by  a  court  of 
equity.  An  administrator  de  boms  non  verbally  pro- 
misingto  pay  an  annuity  given  by  the  testator's  will, 
does,  under  certain  drcumstances,  make  himself 
personally  liable  to  such  payment. 
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Cas.  355  ;  Carherry  v.  We9ton,  1  Bro.  P^.  Cas.  429  ;(a)  Hartopp  t.  Hartopp,  17  Vcs. 
184  ;(b)  Craythome  v.  Swinburne,  14  Ves.  160.)  (e?) 

The  LORD  CHANCELLOR.— The  agreement  is  not  inconsistent  with  the  consi- 
deration stated  in  the  deed.  Do  the  other  side  mean  to  contend,  that  by  inserting 
a  nominal  consideration,  proof  of  another  consideration  is  excluded?  The  Vioe- 
Chancellor  seems  to  have,  at  first,  hesitated  whether  a  bill  would  lie  for  a  mere 
annuity. 

Tripp  read  the  evidence. 

The  LORD  CHANCELLOR. — I  do  not  see  how  I  can  get  over  this  evidence, 
unless  I  assume  that  they  make  wilful  mis-statements,  lliese  persons  were  employed 
by  the  defendant  to  go  to  the  plaintiff;  they  went  backwards  and  forwards  several 
times ;  the  proposal  was  refused  for  some  time,  and  at  last  was  accepted  by  the  plaintiff. 
I  cannot  see  how  I  can  get  over  the  facts  proved.  How  can  the  defendant  say  tiiese 
witnesses  are  not  to  be  relied  on,  when  he  called  them  as  his  own  witnesses  }  At  law, 
under  such  circumstances,  the  defendant  would  be  out  of  court.  This  is,  in  substance, 
the  purchase  of  an  interest  in  land,  the  assignment  of  that  interest,  and  the  non- 
payment of  the  consideration. 

Simpkinson  and  Chandless,  for  the  defendant,  contended,  first,  that  the  agreement  set 
up  by  the  bill  was  not  the  same  agreement  as  that  proved  by  the  evidence ;  and  next,  that, 
under  the  circumstances  of  the  case,  the  plaintiff  cannot  go  beyond  the  deed  of  assign- 
ment for  proof  of  the  consideration.  The  defendant's  solicitor,  who  was  concerned  for 
him  in  the  transaction,  deposes  that  he  never  heard  of  any  such  agreement.  On  the 
10th  of  January,  1830,  a  letter  was  written  by  the  plaintiff  to  the  defendant's  soli- 
citor upon  the  subject  of  the  levy,  which  makes  no  mention  of  such  an  agreement. 
On  the  14th  of  December,  1839,  defendant's  solicitor  had  written  to  the  pluntiff  for 
his  final  answer,  and  proposing  that  he  should  either  find  a  responsible  person  to  be 
bound  for  the  defendsmt's  debt,  &c.,  or  give  up  the  farm  to  the  defendant.  Neither 
alternative  was  accepted,  and  on  the  22nd  of  January,  1830,  the  property  was  sold 
by  the  sheriff.  That  assignment  is  totally  different,  and  is  inconsistent  in  its  terms 
with  the  agreement  stated  in  the  bill.  If  any  such  stipulations  as  those  alleged  by 
the  bill  had  been  made,  they  should  have  been  inserted  in  the  assignment. 

The  LORD  CHANCELLOR.— If  there  had  been  no  10s.  consideration,  but  only 
an  assignment  by  the  sheriff,  in  consideration  of  1,540/.,  with  the  consent  of  the  lessee, 
would  it  not  have  been  an  agreement  ?  If  the  plaintiff  said,  I  will  be  a  party  to  the 
assignment,  if  you  will  ^ve  me  an  annuity  of  40/.,  it  was  not  necessary  that  he 
should  have  been  a  party  to  the  deed ;  an  assignment  might  have  been  made  by  the 
sheriff  alone.  If  the  party  gave  1,000/.  to  induce  him  to  execute  the  assignment,  would 
it  not'  have  been  a  valid  contract  ? 

Simpkinson, — The  Court  will  not  enforce  the  specific  performance  of  an  agreement 
differing  from  the  written  contract.  It  is  a  contract  to  pay  for  that  which  is  worth 
nothing. 

The  LORD  CHANCELLOR. — ^You  must  shew  something  to  meet  the  evidence  of 
the  plaintiff's  witnesses— three  intelligent  persons,  two  valuers  and  one  auctioneer— 

(a)  LordCarberry  t.  Weston (l  Bro.  Par.  Cas. 429).  tame  amount,  though  with  some  drcnmstnees  of 

May,  1757. — ^A.,  for  2,1002.,  grants  an  annuity,  for  difference. 

his  own  Ufe,  of  3001.  a  year  to  B.,  and  eharge»  it        Whether  parol  evidenee  can  be  admitted  origiaallT 

upon  an  estate  represented  to  be  of  the  clear  yearly  of  an  intention  to  siibstitnte  the  one  provision  for  ftm 

valne  of  1,0001.,  and  B.  agrees  that  A.  shall  be  at  other,  or  only  where  it  is  first  offered  against  the 

liberty  to  redeem  the  annuity  at  six  months'  notice,  presumption,  it  is  clearly  admissible  toshew  that 

on  payment  of  the  purchase-money  and  all  arrears,  the  father  was  the  author  of  the  portion,  ▼iz.  b? 

A.  suffers  the  annuity  to  run  greatly  in  arrear,  and  stipulating,  on  joining  in  the  marriage-settlemeiitdf 

the  estate  turns  out  to  be  subject  to  prior  incum.  his  eldest  son,  for  a  diiurge,  and  giimig  up  intcrasts 

brances,  exeeediog  its  annual  income.  On  a  bill  tiled  in  consideration  of  It. 

against  A.  for  a  specific  performance  of  his  oorenant         (c)  Craythonu  ▼.  Swimbunu  (14  Ves.  IfiO).  Julr 

to  pay  this  annuity,  the  Court  decreed  accordingly,  1807.    Before  Lord  Eldon,  C— No  eontribution  ^! 

and  held,  that  B.  was  not  obliged  to  resort  to  his  lowed  in  fttvourofonesure^  against  another*  hisca- 

remedy  at  law,  or  to  the  insufficient  security  of  the  gasement,  according  to  the  bond  and  parol  evideaee. 


,  .  „  which  was  held  admissible,  befaig,  not  as  eo-suretr. 

(6)  Hartopp  v.  Hartopp  (17  Ves.  184).    August,  but  without  the  privity  of  the  other,  as  a  ^«tthrn 

1810.  Before  Sir WiUiam  Grant,  M.R.— Satis&ction  collateral  security,  limited  to  ddkalt  of  MYneat  bv 

of  a  legacy  by  a  parent  to  a  diild  by  a  portion  of  the  the  prindpai  and  the  other  tuicty. 
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speakiDf^  not  merely  to  one  meeting*  but  to  a  continued  transaction,  earnestly  pressed 
by  the  defendant. 

Simpkinaan. — ^The  deed  contains  no  mention  of  any  such  contract,  and  documents 
are  of  more  weight  than  the  recollection  of  any  witnesses.  The  defendant  had  been 
indicted  for  perjury,  alleged  to  have  been  committed  by  denying  the  agreement  in  his 
answer*  and  he  had  been  acquitted  at  once»  upon  the  ground  of  a  variation  between  the 
averment  of  the  agreement  in  the  indictment  and  the  agreement  proved.  The  sums 
allowed  by  the  defendant  to  hb  sister,  the  plaintiff's  wife,  were  made  when  she  was 
living  separate  from  her  husband,  and  without  his  privity,  and  were  mere  gratuities. 
There  had  been  no  application  by  the  plaintiff  for  the  payment  of  the  alleged  annuity. 
On  the  contrary,  the  plaintiff,  in  a  letter  of  the  19  th  of  September,  1831,  addressed 
to  his  daughter,  who  was  residing  near  to  the  defendant,  says,  "  Now,  if  you  could 
get  your  unde  Turrell  to  advance  50/.  to  carry  on  the  business  fcMr  me  and  James, 
there  would  be  a  home  for  us ;  otherwise,  I  shall  be  left  without  a  home,  and  turned 
adrift  from  you  all."  Now,  if  the  defendant  was  under  a  contract  to  pay  40/.  a  year, 
would  the  plaintiff  have  so  expressed  himself?  And,  in  another  letter  to  his  daugh- 
ter, the  plcuntiff  says,  "  If  your  uncle  will  advance  me  50/.,  that  will  be  a  living  to 
me  for  ever."  The  letters  of  the  plaintiff's  wife  to  the  defendant  also  impliedly 
treat  the  sums  she  received  from  him  as  bounty. 

Chandless  read  the  defendant's  evidence,  and  various  letters  addressed  to  the  defen- 
dant by  the  plaintiff's  wife. 

The  LORD  CHANCELLOR.— The  plaintiff  does  give  in  evidence  payments  to  his 
wife,  ft  is  difficult  to  get  over  the  distinct  and  positive  evidence  of  the  witnesses,  con- 
firmed also  by  Lee,  who  proves  the  payment  by  the  defendant  of  the  rent  of  a  ten-pound 
house.  Yet  it  is  very  d^cult  to  reconcile  the  letters  of  the  plaintiff  with  a  positive 
agreement  by  the  defendant  to  pay  40/.  a  year.  Different  transactions  with  different 
parties  are  stated  in  the  bill.  What  do  you  say  is  the  agreement?  The  last  agree- 
ment, stated  in  the  bill,  adds,  as  a  further  inducement,  that  the  defendant  agreed  ta 
employ  the  plaintiff's  son  as  bailiff,  and  give  the  family  the  benefit  of  the  profits  of  the 
farm. 

Chandless. — ^The  bill  states  in  substance  three  agreements;  the  question  is,  on  which 
does  the  plaintiff  rely?  They  are  different  transactions;  and,  therefore,  there  is  na 
agreement  proved  by  more  than  one  witness,  which  cannot  prevail  against  the  positive 
denial  of  the  answer. 

The  LORD  CHANCELLOR.— All  three  witnesses  agree  that  the  defendant  was  to 
pay  the  plaintiff  an  annuity  of  40/.,  and  to  furnish  a  house  of  10/.  a  year ;  the  testi- 
mony of  one  witness  is  confirmatory  of  the  others,  that  the  plaintiff  consented  to  do  one 
thing — not  three  different  engagements.    They  confirm  each  other. 

Chandless, — ^The  plaintiff's  letter  to  his  daughter  is  a  conclusive  admission  that  there 
was  no  binding  agreement. 

The  LORD  CHANCELLOR. — There  are  three  vntnesses  not  speaking  to  the  same 
transaction,  but  different  transactions,  and  confirming  each  other,  on  the  one  side.  On 
the  other  side  there  is  the  defendant's  oath,  and  the  inference — the  strong  inference— 
from  the  plaintiff's  letter.  There  is  an  additional  inference  from  the  assignment  being 
stated  to  have  been  made  in  consideration  of  10s. ;  for  if  there  had  been  such  an 
agreement  as  that  now  sought  to  be  enforced,  it  might  have  been  stated  in  that 
assignment. 

Chandless, — ^When  there  is  an  agreement  in  writing,  the  law  will  not  allow  parties 
by  parol  evidence  to  add  to  the  written  agreement.  The  deed  of  assignment  contains 
all  that  the  parties  believed  they  had  agreed  to.  It  is  not  competent  to  add  terms  not 
found  in  the  agreement.  (1  Sugden's  Vend,  and  Purch.  218 ;  Gass  v.  Nugent,  2  Neville 
&  Manning,  38 ;  (a)  Davis  v.  Simmons,  2  Cox.)  (b) 

(a)  Oonr»  Nugent  {2  "NeviMe  St  Muminpr,  28).  1787.     In    the  Exchequer.    Lord    Chief  Baron, 

Tnoity  Term,  1833.    King's  Bench.— A  purchaser  Barons  Hotham,  Perryn,  Thompson.— A  written 

who  in  his  written  contract  stipolates  ftr  a  good  agreement  cannot  be   admitted  for  the  porpose  of 

title,  cannot  be  required  to  complete  the  purchase  varying  the  agreement,  although  it  may  for  the  pur* 

upon  a  defective  title,  on  the  ground  of  a  yerbal  pose  of  raising  an  equity  founded  on  the  agreement, 

waiTer  of  the  stipulation  for  a  good  title.  by  proof  of  eollaterdl  circumstances.    A  court  of 

(h)  Davis  V.  8immoM  (1  Cox,  403).    November,  equity  will  excrdse  its  discretion  in  cases  of  bills  for 

t2 
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The  LORD  CHANCELLOR. — Suppose  one  party  aays  to  another,  I  will  give  5W. 
if  you  will  subscribe  another  instrument  on  some  other  terms,  is  not  that  a  TaM 
agreement  ?  Might  not  the  two  agreements  stand  well  together  ?  The  plaintiff  is 
not  proceedifig  upon  the  assignment,  but  on  this  agreement.  Is  not  that  the  present 
transaction  ?  In  the  case  referred  to,  it  was  allowed  to  prove  an  additional  agreement 
between  the  parties. 

Chandless. — Rex  v.  Cheadle  (3  Bam.  &Adol.  833). (a)  None  of  the  cases  referred 
to  apply  to  executory  agreements.  Even  if  the  evidence  was  admitted,  the  court  of 
equity  would  not  decree  a  specific  performance,  but  would  leave  the  plaintiff  to  his 
remedy  at  law.  {Kimherley  v.  Jennings,  6  Sim. ;  (5)  Brough  v.  Oddy,  I  Rush.  & 
Myl.  55.)  (c) 

Cooper,  in  reply,  referred  to  3  Sug.  Vend,  and  Pur.  193 ;  Fawell  v.  Heelis  (Ambler, 
726),  (d)  and  other  cases  previously  mentioned. 

The  LORD  CHANCELLOR. — According  to  my  present  impression,  the  evidence 
of  the  parol  agreement  is  admissible.  According  to  the  cases  cited  by  Mr.  CoopeTi 
it  is  an  established  rule  of  long  standing,  repeatedly  recognised  by  the  Court,  that 
evidence  of  additional  consideration,  consistent  with  that  stated  in  the  deed,  may  be 
given. 

Judgment — June  1 L 

The  LORD  CHANCELLOR.— In  this  case  the  plaintiff  was  tenant  of  a  farm  in 
Buckinghamshire,  at  the  rent  of  240/.  a  year,  for  which  the  defendant,  who  was  his 
brother-in-law,  was  surety.  The  defendant  had  also  lent  the  plaintiff  two  sums  of 
money,  amounting  together  to  upwards  of  1,000/.,  for  which  the  plaintiff  had  given  a 
warrant  of  attorney,  upon  which  judgment  had  been  entered  up ;  a  default  having 
been  made  in  payment,  execution  had  issued,  under  which  the  sheriff  levied  the  amoiint 
by  seizing  the  plaintiff's  furniture,  farming  stock,  and  the  lease  of  the  farm ;  the 
property  thus  seized  was  valued,  and  the  valuation  amounted  to  1,540/.  The  execution 
was  issued  for  1,080/.  After  the  valuation,  the  defendant  agreed  with  the  sheriff  to  pur- 
chase the  furniture,  the  stock,  and  the  lease,  at  the  valuation,  namely,  1,540/.  If  that 
agreement  had  been  carried  into  effect,  the  defendant  would  have  had  to  pay  the  sheriff 
the  difference  between  1 ,540/., the  amount  of  the  valuation,  and  1 ,080/.  The  sheriff  must 
have  paid  the  landlord's  rent,  240/.,  and  the  poundage  and  incidental  expenses  of  the 
levy,  which  would  have  left  a  surplus  commg  to  the  plaintiff  of  about  100/.  In  this 
state  of  things,  the  plaintiff  would  have  been  left  in  this  situation ;  he  would  have 
remained  liable  to  the  landlord  for  the  arrear  of  rent  which  was  due  beyond  one  year's 
rent,  and  for  all  future  rent  so  long  as  the  lease  continued,  and  the  plaintiff's  goods  and 
stock  having  been  seized,  he  would  have  had  no  means  of  carrying  on  the  farm ;  so 

specific  performance  by  dismissing  them  (and  witli  in  the  deed  was  nerer  paid,  or  intended  to  be  ptid* 

costs),  although  the  same  circumstances  would  not  and  that  the  deed  was  made  for  the  purpose  of  codp 

induce  the  Court  to  make  a  decree  to  cancel  the  firming  the  pauper's  title  to  the  land  allotted  to 

agreement,  on  a  biU  filed  for  that  aarpose.  him  in  Tirtue  of  the  above-mentioned  parol  agiee- 

(a)  Rex  V.  Cheadle  (3  Barn.  &  Adol.  833).  King's  ment. 
Bench,  Trin.  Term,  1832. — Appellants  against  an  (6)  Kimherley  ▼.  Jennings  (6  Simons,  340).  Jin- 
order  of  removal  proved  that  J.  J.,  the  father  of  nary,  1836.  Before  Sir  L.  Shadwell,  V.C.— Where 
the  pauper's  wife,  being  seised  in  fee  of  land,  and  a  party  agrees  not  to  do  a  particular  act,  and  tliarv 
haying  several  children,  it  was  in  his  lifetime  agreed  are  other  terms  in  the  agreement  which  are  so  vs^ 
between  them  that  part  of  the  land  should  be  that  the  Court  cannot  enforce  them,  it  vrill  not 
allotted  to  each  child,  in  pursuance  of  which  agree-  'grant  an  ii^nnction  to  restrain  the  breach  of  fiiB 
ment,  on  the  marriage  of  the  pauper  in  1808,  a  por-  negative  term. 

tion  of  the  land  was  allotted  to  him,  upon  which  he  The  Court  will  not  give  any  assistaace  to  •  pV7 
built  a  house,  and  resided  in  it  for  sixteen  years,  seeking  to  enforce  a  hard  bargain, 
and  then  sold  the  whole  for  60/.  to  a  party  who  (c)  Brough  y.  Oddij  (i  Russ.  &  Myl.  55).  No- 
held  it  ever  since.  The  respondents  then  produced  Tember,  1829.  Before  Sir  John  Leach,  ^-^^ 
a  conveyance  to  the  pauper  of  the  land  in  question,  A  court  of  equity  will  not  entertain  a  bill  for  W 
in  1815,  by  S.  J.,  the  eldest  son  and  heir-at-law  of  specific  performance  of  an  agreement  to  P^T*^ 
J.  J.  It  recited  that  the  pauper  had  agreed  to  pur-  certain  event,  which  happened,  an  annual  sum  »f 
chase  the  above  parcel  of  land  of  S.  J.,  and  had  quarterly  instalments. 

paid  him  two  guineas  for  the  same,  but  no  convey-  (d)  Fawell  y.  Heelis  (Ambler,  726).    Jane,  17^ 

anee  thereof  had  yet  been  made;   and  then   ex-  Before  Lord  Apsley,  Chanc.— One  sells  Mi«**'J» 

pressed,  that  in  consideration  of  that  sum,  S.  J.  and  takes  Dond  for  the  consideration  money.   I*** 

bargained  and  sold,  &e.    Held,  that  the  appellants  vendor  has  no  lien   against  the  creditors  of  the 

were  not  estopped  by  the  recital  of  this  deed  from  vendee,  for  whose  benefit  the  estate  has  been  M- 

giving  parol  evidence  that  the  consideration  stated  signed. 
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Hut  it  was  not  unnatonil  or  unreasonable  to  suppose  that  what  had  been  stated  to 
ha;ve  taken  place  between  the  parties  as  to  the  agreement  did  take  place.  The  plaintiff 
stated  in  his  bill  that  the  defendant  was  desirous  that  the  stock  and  the  lease  should 
be  assigned  by  the  plamtiff ;  that  the  plainti£f  was  unwilling  to  make  that  assignment ; 
that  he  had  been  pressed  over  and  over  again  by  the  defendant  so  to  do;  and  that  he 
had  at  last  reluctantly  agreed  to  join  in  the  assignment,  upon  the  terms  of  the  defen* 
dant  agreeing  to  grant  him  an  annuity  of  40/.  for  life,  and  to  find  him  a  house  of  10/.  a 
year.  That  was  the  case  alleged  on  the  part  of  the  plaintiff.  The  first  question  in 
the  case  was,  whether  an  agreement  had  been  made,  and  whether  the  tenna  of  it  were 
satis&ctorily  made  out  by  evidence  ?  Three  witnesses  had  been  examined  in  the  cause 
upon  this  point,  two  Rolfs,  father  and  son,  and  Everett,  the  two  first  being  respectable 
barmen,  and  the  third  a  respectable  auctioneer.  These  witnesses  had  b^  examined 
in  chief  by  both  parties,  and  the  defendant  had  cross-examined  them ;  they  had,  theve* 
fore,  been  examined  three  times  as  to  the  particulars  of  the  agreement. 

They  all  represented  that  the  defendant  was  very  desirous  to  obtain  an  aasignment 
of  the  stock  and  lease,  and  the  plaintiff  was  very  reluctant  to  make  it ;  the  defendant 
pressed  him  over  and  over  again,  and  employed  diese  different  individuals  as  agents  at 
him,  the  defendant.  They  made  various  proposals,  at  different  times,  to  the  plaintiff; 
and  having  pressed  him  again  and  again  to  make  liie  assignment^  he  at  last  consented 
to  do'so.  There  was  no  room  for  mistake  as  to  the  nature  of  the  transaction,  and  that 
the  agreement  was  deliberately  entered  into  by  the  plaintiff  is  distinctly  proved  by 
three  respectable  witnesses.  The  Ck>urt  can  act  upon  their  evidence,  whidi  must  be 
admitted.  They  were  authorized  to  make  the  proposition  to  the  plaintiff^  and  it  wee 
accepted  by  him.    Thus  stands  the  case  upon  the  testimony  of  the  witnesses. 

During  the  argument  I  was  much  strudc  by  the  letters  which  had  been  written  by 
the  plaintiff,  and  by  the  correspondence  which  bad  taken  place  between  the  parties.  It 
was  said  that  it  was  impossible  to  reconcile  the  contents  of  those  letters,  and  of  that 
correspondence,  with  the  existence  of  such  an  agreement  as  that  deposed  to  by  tiie  wit- 
nesses. I  still  feel  great  difi&culty  in  reconciling  them ;  and  it  appears  that  the  Vice* 
Chancellor  felt  the  same  difficulty  in  the  case.  It  is  to  be  observed,  however,  that  the 
plaintiff  was  an  ignorant  and  illiterate  man.  in  great  distress  and  poverty,  and  that  the 
defendant  was  a  substantial  farmer,  and  connected  with  the  plaiutiff  by  marriage.  It 
was  possible,  that,  although  such  an  agreement  had  been  made  between  the  parties, 
the  plaintiff  may  have  considered  that  such  a  parol  agreement  could  not  be  enforced  in 
a  court  of  justice,  or  that  by  reason  of  his  poverty  he  had  no  means  of  enforcing  it. 
This  may  exphdn  the  circumstance ;  for  it  appeared  that  he  made  applications  to  the 
defendant,  a  man  of  substance,  for  money,  and  those  applications  were  made  more  to 
the  bounty  of  the  defendant,  than  upon  tiie  ground  of  any  claim  of  right  the  plaintiff 
had.  However  strong  the  inferences  to  be  drawn  from  the  correspondence  were,  they 
could  not  be  put  in  competition  with  the  direct,  consistent,  and  circumstantial  evidence 
of  three  witnesses.  I  therefore  come  to  tlie  concfaiawn,  upoD  the  evidence,  that  the 
agreement  has  been  proved.  If  so,  the  remaining  points  are  questions  of  law.  The 
first  is  as  to  the  consideration  of  the  deed.  It  was  said  by  the  defendant's  counsel,  that 
you  cannot  go  out  of  the  consideration  stated  on  the  deed.  The  deed  recited  the  debt, 
the  levy,  and  the  valuation ;  and  that  in  oonsideration  of  the  premises,  and  the  payment 
of  10s.,  the  plaintiff  assigned,  &c.  to  the  defendant ;  and  it  was  said  the  plaintiff  can- 
not go  out  of  the  deed,  to  prove  that  there  was  any  other  consideration  for  the  assign- 
ment than  that  stated  upon  the  foceof  the  deed.  The  settied  rale  of  law  is,  that  yon 
may  go  out  of  the  deed  to  prove  a  further  consideration  consistent  with  that  stated  in 
the  d^ed,  but  you  cannot  be  allowed  to  prove  a  consideration  inconsistent  with  it. 
One  which  stands  well  with  the  consideration  mentioned  in  the  deed  may  be  proved. 
The  cases  cited  to  establish  a  contrary  doctrine  were  all  those  of  strangers  to  the  deed. 
There  are  several  old  cases  which  prove  that  a  further  consideration  consistent  with 
that  in  the  deed  may  be  given  in  evidence.  That  was  established  by  the  case  of  VU^ 
lersyr,  Beaumont,  in  2  Dyer,  145,  a,  ^here  the  subject  was  very  much  discussed,  and  was 
decided  by  ^hree  judges  against  one.  That  was  confirmed  by  other  cases  mentioned 
by  Lord  Coke.  The  first  was  Mildmay's  case ;  but  there  Lord  Coke  does  not  refer  to 
the  case  in  Dyer,  but  states  the  proposition  in  the  terms  it  is  there  stated.     In  a  subse- 
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quent  case  he  refers  to  the  case  in  Dyer ;  that  is,  the  Court  refers  to  that  case  accord- 
ing to  the  report  by  Lord  Coke.  In  Vernon's  case  (4  Coke's  Reports),  and  BedelFs 
case  (7  Co.  Hep.),  the  doctrine  is  stated  in  the  terms  of  the  report  in  Dyer,  and  it  has 
ever  since  been  consistently  acted  upon  by  the  courts  of  law  and  equity  ;  and  it  has 
been  confirmed  by  the  modem  case  of  Milner  v.  Salkeld,  decided  by  Chief  Justice 
Willes.  I  should  not  have  thought  it  necessary  to  have  gone  so  minutely  into  the 
details  of  these  cases,  but  for  the  case  before  Lord  Hardwicke,  in  which  he  is  said  to 
have  expressed  a  contrary  opinion.  But  it  was  not  necessary  to  question  that  opinion, 
for  that  case,  was  quite  consistent  with  the  present  decision ;  no  consideration  was  stated 
in  the  deed,  and  Lord  Hardwicke  thought  that  such  consideration  might  be  proved ; 
and  he  went  on  to  say,  **  For,  to  be  sure,  where  any  consideration  is  mentioned,  as  of 
love  and  affection  only,  if  it  is  not  said,  and  for  other  considerations,  you  cannot  enter 
into  proof  of  any  other  ;  the  reason  is,  because  it  would  be  contrary  to  the  deed  ;  for 
when  the  deed  says  it  is  in  consideration  of  a  particular  thing,  that  imports  the  whole 
consideration,  and  is  negative  to  any  other.  But  this  is  a  middle  case,  there  being  no 
consideration  at  all  in  the  deed."  I  do  not  know  whether  the  report  in  Vesey  is  cor- 
rect; but  if  the  case  is  accurately  reported,  it  was  an  obiter,  not  necessary  for  the  deci- 
sion of  the  case,  and  it  may  have  been  incorrectly  reported.  At  all  events,  it  is  at 
variance  with  the  current  of  decision  ;  and  I  think  the  evidence  was  properly  received 
of  a  consideration  not  mentioned  in  addition  to  the  consideration  stated  in  the  deed,  and 
consistent  with  it.  The  only  remaining  question  is,  whether  the  Court  can  decree  the 
specific  performance  of  an  agreement  for  the  grant  of  an  annuity  not  charged  upon 
l^nd,  but  a  mere  personal  annuity?  It  was  said  the  party  might  go  to  a  court  of  law, 
and  recover  damages  for  a  breach  of  such  an  agreement,  and  therefore  it  was  not  a  case 
for  the  interference  of  a  court  of  equity.  The  answer  to  that  is  this,  that  there  are 
several  cases  in  which  the  contrary  has  been  decided,  and  the  principle  has  been  con- 
firmed by  the  House  of  Lords.  Damages  at  law  would  be  estimated  by  a  jury,  accord- 
ing to  the  average  duration  of  human  life  ;  but  that  might  or  might  not  be  a  sufficient 
compensation,  as  the  party  might  live  beyond  the  average  period  of  life.  I  am,  there- 
fore, of  opinion,  upon  all  these  grounds,  that  the  specific  performance  of  an  agreement 
for  a  personal  annuity  can  be  had  in  this  court,  and  that  this  is  a  case  for  the  specific 
performance ;  and  the  agreement  to  provide  a  house  for  10/.  a  year  falls  within  the 
same  principle.  I  think  the  decision  of  the  Vice- Chancellor  was  right,  both  in  the 
facts  and  in  law,  and  that  it  ought  to  be  affirmed,  with  costs. 


VICE-CHANCELLOR  KNIGHT  BRUCES  COURT. 

February  18,  19,  and  March  1,  1846. 

Hudson  v.  Bryant,  (a) 

WiU—CoMtruetion, 
A  tettator  gme  **  to  his  wffe,  the  sole  executrix  of  the  yfhole  qf  hit  property,  and  should  his  property 
be  more  than  she  wanted  to  live  on  for  her  lifetime,  she  was  to  give  weekly  the  remainder  to  hit 
two  daughters,^*  He  then  directed  the  whole  of  his  property  to  be  sold,  and  subsequently  added, 
"  and  the  money  to  be  put  into  the  Bank  of  England,  or  any  other,  in  trust,  as  may  be  thought 
best  for  her  and  those  in  trust."  Held,  that  the  wife  took  beneficially  an  interest  for  her  Hfe, 
but  that  there  was  an  intestacy  as  to  the  beneficial  interest  after  her  death. 

JOHN  MORLEY  made  his  will,  dated  the  Ist  of  February,  1834,  which,  after  a 
preamble,  was  in  the  following  terms : — "  As  touching  such  worldly  estate  where- 
with it  has  pleased  God  to  bless  me  in  this  life,  I  give,  demise,  and  dispose  of  the 
same  in  the  following  manner  and  form:  First,  I  give  and  bequeath  ^  Susannah 

(a)  Reported  by  G.  S.  Alututt,  Esq.,  Bwriater^Jaw. 
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Morley,  my  dearly  beloved  wife,  the  sole  executrix  of  the  whole  of  my  property, 
should  she,  please  God,  be  the  longest  liver ;  and  should  my  property  be  more  than 
she  wants  to  live  on  for  her  lifetime,  she  is,  from  my  hand,  desired  by  me  to  give 
weekly  the  remainder  to  my  two  daughters,  Anna  Maria  Hudson  and  Elizabeth 
Butler,  so  long  as  she  lives.  The  whole  of  my  property  to  be  sold.  John  Morley. 
Witness  my  hand,  1st  February,  1834,  John  Morley."  On  a  subsequent  page  was 
written  as  follows :  "  And  the  money  to  be  put  into  the  Bank  of  England,  or  any 
other,  in  trust,  as  may  be  thought  best  for  her  and  those  in  trust.  1836.  3rd  Feb- 
ruary. Witness,  Henry  Ansell  Albuy.  Witness,  Edward  Collin  Albuy."  The 
testator,  at  his  death,  left  surviving  him,  his  wife  and  the  two  daughters  mentioned  in 
his  will,  who  were  his  daughters  by  a  former  wife,  and  no  other  children. 

The  testator's  wife  proved  the  two  documents  before  mentioned  as  an  entire  will. 

The  wife  died  in  1843,  having  appointed  the  defendants  in  this  suit  her  executors. 

The  suit  was  instituted  by  the  daughters,  and  the  husband  of  one  of  them  (the 
other  daughter  being  a  widow),  for  the  purpose  of  having  the  trusts  of  the  will 
carried  into  execution  under  the  direction  of  the  Court.  The  principal  question 
which  arose  was,  whether  the  wife  took  an  absolute  or  a'  life  interest  in  the  property  ? 

Simpkinson  and  Shelf ord,  for  the  plaintiflFs. — ^The  appointment  of  the  wife  as  executrix 
shews  an  intention  that  she  is  not  to  take  beneficially.  The  words  "  to  live  on  for  her 
lifetime  "  are  inconsistent  with  the  gift  of  an  absolute  interest  to  her.  The  direction 
to  place  the  money  in  the  Bank  of  England  is  also  contrary  to  an  intention  of 
giving  an  absolute  interest. 

The  Vicb-Chancellob.— The  whole  question  is»  whether  the  wife  had  power  to 
spend  any  part  of  the  principal. 

Simpkinson  and  Shelford  cited  the  following  cases : — Mason  v.  Limbury  (Ambl.  4), 
and  the  cases  cited  in  Roper  on  Legacies,  vol.  2,  p.  373 ;  Morrice  v.  Bishop  of  Durham 
(10  Ves.  522,  537);  Fowler  v.  Garlike  (1  R.  &  M.  232);  and  Ellis  v.  Selhy  (1 
Myl.  &  Cr.  286). 

Wigratn  and  Southgate,  for  the  defendants.— The  words  ''the  sole  executrix  of" 
are  to  be  read  in  a  parenthesis.  By  the  natural  construction  of  the  words  "  the  whole 
of  my  property,"  the  absolute  interest  is  given  to  the  wife,  and  the  succeeding  parte 
of  the  will  bear  out  that  construction,  l^e  trust,  for  the  daughters,  is  void  for  un- 
certainty ;  and  as  the  testator  did  not  intend  to  die  intestate  as  to  any  part  of  his 
property,  the  absolute  interest  passed  to  the  wife.  (Ross  v.  Ross,  1  J.  &  W.  154  ;  and 
Bull  V.  Kingston,  1  Mer.  314.) 

Simpkinson,  in  reply. — ^The  power  of  the  wife  over  the  property  was  confined  to  acta 
in  her  lifetime,  and  does  not  extend  to  a  testamentary  disposition. 

March  1. 

The  Vicb-Chancellob. — ^The  short  but  obscure  will  of  the  testator  in  this  cause 
has  to  be  construed  by  the  Court  under  these  .circumstances.  The  testator  left  per- 
sonal property  only  :  the  wife  and  the  two  daughters,  who  were  his  daughters  by  a 
former  marriage,  survived  him.  The  will  is  in  these 'words.  [His  Honour  then  read 
the  will.] 

It  appears  from  the  affidavit  annexed  to  the  probate,  that  the  will  was  wholly 
written  by  the  testator  himself,  and  probably  in  1 834,  though  the  persons  subscribing 
their  names  as  witnesses  wrote  their  names  in  February,  ISSB,  which  date  was  then 
written  by  one  of  them.  The  preamble  of  the  will  was  probably  taken  from  some 
book  or  form.  The  remainder  of  the  will  seems  likely  to  have  been  entirely  the 
testator's  own.  The  passage  beginning  with  the  words,  "  and  the  money  to  be  put 
into,"  &c.,  though  forming  part  of  the  will,  is  not  on  the  same  page  with  the  rest, 
and  is  not  followed  by  any  signature  of  the  testator,  who  probably  intended  to  make 
some  addition  to  the  will,  which  was  never  made. 

•  The  first  question  is,  whether  the  widow  did  not,  according  to  the  true  construction 
of  the  will,  become  entitled  to  the  entire  property  for  her  absolute  benefit  ?  I  have  felt 
some  difficulty  as  to  this  point;  but,  after  much  consideration  of  this  singular  instru- 
ment, and  some  hesitatioui  I  have  come  to  the  conclusion  that  it  gives  her,  beneficially. 
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a  life  interest,  and  no  moi^.  The  word  ''  weekly/'  and  the  references  to  her  life« 
appear  to  me  to  justify  this  conclusion  ;  though  requiring,  it  may  be,  that  the  wocd 
''  property  "  should  be  treated  as  used  by  the  testator  in  one  place  with  one  meanjng. 
and  in  others  with  another.  K  the  directions  as  to  the  sale  and  inyestment  are  of  ai^ 
materiality,  they  bear,  I  think,  rather  against  than  in  favour  of  the  widow ;  and  though 
the  will,  in  the  commencement,  has  a  declaration  of  intention  to  dispose  of  the  whole 
of  the  property,  yet  the  word  "  first,"  immediately  following  the  words  "  manner  and 
form,"  is  to  be  attended  to ;  nor  am  I  satisfied  that,  when  the  words  on  the  aeoand 
page  of  the  will,  written  by  the  testator,  were  written,  he  meant  the  will  to  end  there, 
though,  in  fact,  he  added  nothing  afterwards,  llieword  "of,"  immediately  following  the 
word  "executrix,"  should  not,  also,  without  necessity,  be  disregarded.  But  has  he  dis- 
posed of  the  beneficial  interest  in  the  capital  ?  This  may  depend  upon  the  meaning  of 
the  words  "  those  in  trust."  Unless  they  refer  to  the  two  daughters,  they  appear  to  me 
unmeaning  and  ineffectual.  If  they  do  refer  to  the  daughters,  they  seem  to  do  so  ia 
respect  of  the  precarious  and  invalid  direction  for  their  benefit  contained  in  a  previoiM 
part  of  the  instrument,  and  not  in  respect  of  any  other  benefit  or  right ;  and  aa  I 
think  that  the  reference  to  the  wife  in  the  same  passage  of  the  will  ought  to  be  read 
as  being  in  respect  only  of  the  proidsion  for  her  in  the  foregoing  part  of  it,  which  gives 
her,  as  I  consider,  only  a  life  interest,  the  result  is,  that  there  appears  to  me  to  be  an 
intestacy  as  to  the  beneficial  interest  in  the  capital  after  the  wife's  death,  and  that 
accordingly  she  and  the  next  of  kin  took  it  subject  to  her  life  interest. 

As  I  considered  this  case  to  be  one  of  some  embarrassment,  I  have  consulted  three 
judges  upon  it.  One  of  the  opinions  with  which  I  have  been  favoured  differs,  and  the  other 
two  agree  with  mine.  One  of  the  learned  judges  who  agree  with  me  (not  a  judge  oi 
this  court)  thinks  that  the  words,  "  the  whole  of  my  property  to  be  sold,"  contaia 
the  accusative  case  required  and  governed  by  the  words  **  I  give  and  bequeath ;"  thus 
treating  much  of  the  intervening  language  as,  in  effect,  inserted  parenthetically.  This, 
however,  is  not  considered  essential  to  the  conclusion  at  which  we  have  arrived.  The 
testator,  an  illiterate  farmer,  probably  knew  little  or  nothing  of  grammar  or  syntax. 
He  has  thrown  a  heap  of  words  together,  the  particular  connection  strictly  exiating 
between  which  is  not,  nor  is  their  order  or  arrangement,  of  much  importance.  A  cele- 
brated author  has  truly  said,  "  We  make  countrymen  dumb,  when  we  will  not  allow 
them  to  speak  but  by  the  rules  of  grammar."  The  question  upon  a  will,  and  especially 
such  a  will  as  the  present,  is  of  the  effect  of  the  whole  as  a  whole.  It  is  not  contrary  to 
legitimate  interpretation  to  read  the  clauses  of  which  a  will  consists,  as  in  a  differeat 
order  from  that  in  which  they  stand  written,  and  if  the  result  of  all  the  passages 
combined  is  to  convey  to  the  understanding  a  definite  intention  as  entertained  by  the 
writer,  that  intention,  being  lawful,  must,  however  awkwardly  expressed,  prevail. 
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March  7,  10,  and  14,  1846. 
Andsbw  V,  Andbew.  (a) 

Wm — Comtruetion — Executor* — Cotuumable  article* — Life  intereet, 

JBxeeutors  held,  tcpon  the  construction  qf  a  will,  not  to  take  beneficially  the  residue  qf  an  estate, 
although  the  will  contained  a  ff\ff  of  the  property  to  them. 

Qmsumable  articles  were  given  by  a  will  to  the  testator* s  sister  during  her  natural  Itfe,  or  so  bstg 
as  she  should  remain  unmarried;  and  it  was  added,  "  in  either  enents,  then  to  go  to  T.  A."  21t 
sister  married  in  the  testator's  lifetime,  and  it  was  held  that  the  gift  to  T.  A,  was  void. 

THOMAS  ANDREW,  by  his  wiU,  dated  the  29th  of  October.  1832,  after  deviamg 
certain  real  estates  to    his  natural  son,  Thomas  Andrew,  and  hia  isso^  b^ 
qoeathed  aa  follows  :— -"  I  give  and  bequeath  unto  my  sister,  Eliza  Andrew,  to  be  paid 
(a)  Reported  by  O.  S.  Allnittt,  Esq.,  Barrister-at-law. 
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out  of  the  rents  and  profits  of  the  aforesaid  lands»  the  sum  of  2507.  per  annum,  and 
to  live  free  from  rent  in  the  house  I  now  occupy  in  Harpurtrey,  with  the  lands  and 
buildings  I  now  occupy,  containing  about  nine  Lancashire  acres  ;  with  the  use  of  my 
household  furniture,  plate,  linen,  books,  wines,  spirits,  carriages  and  horses,  cowB, 
hay,  and  fanning  utensils,  and  stock,  for  her  sole  use  during  her  natural  life,  or  go 
long  as  she  shall  remain  unmarried ;  in  either  events,  then  to  go  to  my  natural  son, 
Thomas  Andrew ;  but  should  she  marry,  then  my  will  and  mind  is,  that  my  executors 
shall  pay  her  100/.  per  annum  for  her  own  use,  during  her  natural  life,  out  of  the 
rents  and  profits  of  my  said  estate.  And  I  direct  that  my  executors,  at  my  decease, 
shall  take  an  inventory  of  all  my  said  furniture  and  stock,  and  to  give  my  said  sister  a 
copy ;  that  no  waste  shall  be  made  except  in  the  consumable  articles.  I  also  give  and 
bequeath  unto  my  brothers,  Jonathan  Andrew,  Edward  Andrew,  James  Andrew,  and 
my  sister,  Mary  Ann  Ghreen,  each  100/.  per  annum,  during  their  natural  lives,  to  be 
2>aid  by  my  executors  out  of  the  rents  and  profits  of  the  before-mentioned  lands, 
tenements,  and  hereditaments ;  and  at  their,  or  any  of  their,  decease,  to  go  to  my 
natural  son,  Henry  Andrew."  The  testator  then  devised  an  estate  at  Manchester  to 
the  said  Henry  Andrew  and  his  issue,  and  proceeded :  "  I  also  give  and  bequeath 
unto  my  brother,  George  Andrew,  my  thirty  freehold  houses,  with  their  appurtenances^ 
at  Compstall,  in  the  county  of  Chester,  for  ever,  subject,  nevertheless,  to  him  pajong 
out  of  the  rents  and  profits  100/.  per  annum  unto  my  brother,  John  Andrew,  during 
his  natural  life.  All  the  annuities  I  have  made  chargeable  upon  my  before- mentioned 
estates  to  be  paid  half-yearly,  every  24th  June  and  25th  December.  I  also  give  unto 
my  brother,  Jonathan  Andrew,  all  the  money,  and  interest  thereon,  due  to  me  at  my 
decease,  which  he  had  from  me  in  my  lifetime  ;  my  executors  retaining  his  life  interest 
in  the  Guardian  Life  Insurance  Office,  for  the  purpose  I  shall  hereafter  order.  I  also 
give  unto  my  brother,  Edward  Andrew,  the  land  he  now  occupies,  part  of  Barlow 
estate.  I  also  give  unto  my  executors  all  my  personal  property,  which  shall  be 
applied  to  the  payment  of  all  my  interest,  debts,  and  mortgages,  I  have  at  my  decease ; 
and  I  do  appoint  my  natural  son,  Thomas  Andrew,  my  natural  son,  Henry  Andrew, 
and  Samuel  Broadbent,  son  of  my  friend  James  Broadbent,  of  Pentleton,  executors  of 
this  my  will."  The  testator  died  in  1843,  a  bachelor.  His  sister,  Eliza  Andrew, 
had,  in  April,  1842,  married  the  Rev.  Horatio  James.  This  suit  was  instituted  for 
the  purpose  of  having  the  estate  administered  under  the  direction  of  the  Court. 

ITie  first  question  which  arose  was  as  to  the  right  of  the  executors  to  the  beneficial 
interest  of  the  residue  of  the  property. 

Wigram  and  /.  H.  Palmer,  for  the  plaintiff. 

Teed  and  Torriano,  and  Russell  and  Hall,  for  the  executors,  contended  that  they 
must  take  beneficially,  or  the  gift  to  them  by  the  will  must  be  treated  as  surplusage. 
Hie  1  Wm.  4,  c.  40,  did  not  apply  in  this  case,  as  by  the  express  gift  to  the  executors, 
the  case  was  taken  out  of  the  operation  of  that  statute.  They  cited  Hill  v.  Bishop  of 
London  (I  Atk.  618),  (a)  King  v.  Denison  (1  Ves.  &  B.  260,  272),  and  Walton  v. 
WaUon  (14  Ves.  3 1 8,  322).  (b) , 

Temple,  Bacon,  and  Elderton,  for  other  parties. 

March  10,  1845. 

The  Vice-Chancbllok  said  that  the  question  whether  the  executors  were  entitled 
beneficially  to  the  residuary  personal  estate  was  one  of  some  nicety,  and  not  unlikely 
to  be  viewed  differently  by  different  minds.  The  gift  to  them  was,  in  terms, 
of  all  the  personal  estate,  not  of  all  the  other  personal  estate,  or  of  the  personal  estate 
not  otherwise  disposed  of.  It  was  true  that  where  a  testator  mentioned  the  names  of 
tiie  executors,  he  described  two  (for  whom  provision  was  before  made  by  the  will)  as 
his  natural  sons,  and  the  third  as  the  son  of  his  friend.  It  was  true,  also,  that  the 
commencement  of  the  gift  to  them  was  similar  to  the  commencement  of  other  gifts  in 

(a)  JKBt.  The  Bishop  of  London,    Febraary  9,         (b)  Walton  t.  Walton.    July  20, 1807.    SlrWm. 

1738.    Lord  Chancellor  Hardwieke.— In  this  case  Grant,  M.R.-^"  It  is  not  universally  troe  tliat  tbe 

it  mtm  decided  that  there  can  be  no  constructive  eaqpression  of  a  purpose  for  wbieh  even  a  devise  of 

tnst,  bat  where  the  intent  of  the  testator  is  appa-  land  is  made  confines  and  limits  the  devise  to  tha 

xtttt.  pwpQM  ao  expressed.*' 
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the  will,  undoubtedly  beneficial,  and  that  there  were  clearly  beneficial  gifts  in  it 
subject  to  charges ;  nor  was  it  unworthy  of  observation,  that  upon  the  construction 
maintained  by  the  next  of  kin,  the  whole  gift  to  the  executors  was  without  operation. 
It  was,  however,  equally  true,  that  in  the  gift  to  the  executors  they  were  designated  by 
their  office  merely,  not  by  their  names  ^  that  the  purpose  of  paying  debts  and  mortgages 
might  be  thought  to  be  expressed  as  if  it  were  meant  or  expected  to  exhaust  the  whole 
subject  of  the  gift,  and  that  the  testator's  ixftention  as  to  an  insurance  appeared  to 
have  been  reserved,  or  uncertain,  and  that  he  might  be  argued  not  to  have  intended  it 
for  the  executors.  Upon  the  whole  language  of  the  will  and  the  authorities,  those  to 
which  counsel  had  referred,  and  some  others,  he  had  to  ask  himself  whether  the  gift 
to  the  executors  was  a  gift  only  for  a  particular  and  limited  purpose,  as  a  general  gift 
subject  to  a  charge.  Having  found  himself  unable  to  say  that  it  was  a  general  gift 
subject  to  a  charge,  he  had  come  to  a  conclusion  in  favour  of  the  next  of  kin.  The 
cases  of  Pratt  v.  Hadden  (14  Ves.  193),  Dawsonv.  Clark  (15  Ves.  409,  18  Ves.  247), 
and  Southouse  v.  Bate  (2  Ves.  &  B.  396),  contained  very  valuable  observations  of 
Sir  William  Grant  and  Lord  Eldon  upon  cases  of  this  kind.  He  had  been  reading 
them  with  attention,  and  desired  to  be  understood  as  not  giving  any  opinion  how  the 
title  to  the  residue  would  have  stood^  in  the  present  instance,  had  the  statute  of  Wm. 
the  4th,  which  did  not  exist  when  those  cases  were  decided,  not  been  passed.  Nor 
did  he  say  who  would  have  been  entitled  to  the  residue,  if  the  gift  in  question  had 
been  not  to  the  executors,  but  to  other  persons,  the  language  of  the  will  in  all  respects 
(including  the  appointment  of  executors)  standing  as  it  did.  Upon  neither  of  theae 
hypothetical  cases  could  it  be  necessary  to  form  a  judgment. 

The  next  question  arose  in  consequence  of  the  marriage  of  the  testator's  sister, 
Eliza,  and  related  to  the  right  to  the  consumable  articles  comprised  in  the  bequest 
to  her. 

Wigram  and  /.  H.  Palmer,  for  the  plaintiff. — If  the  testator's  sister  had  been* 
unmarried,  she  would  have  taken  an  absolute  interest  in  the  consumable  articles 
mentioned  in  the  will.  {Randall  v.  Randall,  3  Mer.  196 ;  and  Proctor  v.  The  Bishop 
of  Bath  and  Wells,  2  H.  Bl.  358.)  The  gift  over  of  these  articles  was  therefore  void, 
and  the  circumstance  of  the  prior  gift  having  failed,  as  it  has  done,  could  not  render  it 
.valid.     {Harris  v.  Davis,  1  Coll.  416.)  (a) 

Teed  and  Torriano,  for  the  defendant,  Thomas  Andrew,  contended  that  the  testator's 
«ister  would  not  have  taken  an  absolute  interest  in  these  articles  {Foley  v.  BurneU, 
1  Bro.  Ch.  Ca.  275,  and  Porter  y.  Tovmay,  3  Ves.  311),  and  that  the  gift  over  waa 
not  by  way  of  remainder,  but  of  substitution. 

Temple  and  Bacon,  for  Mrs.  James,  contended  that  the  gift  to  her  had  not  lapsed  by 
iTCason  of  her  marriage. 

The  Vice-Chancellob  said,  that  he  regretted  the  conclusion  to  which  he  found 
-himself  obliged  to  come.  Upon  the  propriety  of  the  rule  that  the  gift  of  the  use  and 
enjo3rment  of  consumable  articles  for  life  was  a  gift  of  the  absolute  interest,  he  did 
not  know  that  he  had  ever  thought,  as  he  considered  it  as  settled  in  this  court  for 
many  years.  That  such  was  the  rule,  appeared  to  him  dear,  and  he  must,  therefore* 
act  upon  it.  According  to  his  view  of  tiie  case,  therefore,  the  gift  of  the  wine,  spirits, 
and  hay  to  Eliza  Andrew,  would  have  been  absolute  if  she  had  not  married  in  the 
testator's  lifetime.  She  did  marry  in  his  lifetime,  and  as  the  gift  to  her  was  only  ao 
long  as  she  should  remain  unmarried,  it  never  took  effect ;  and  without  using  the  word 
*'  lapse,"  the  consequence  was  the  same,  so  fax  as  she  was  concerned,  as  if  she  had  died 
in  the  testator's  lifetime.  The  next  question  had  been  said  to  be,  whether  the  gift  over 
was  substitutional,  or  by  way  of  remainder  ?  As  it  was  dear,  he  apprehended,  that  if 
there  be  a  gift  to  A.  B.  and  his  heirs,  and  if  he  die  without  heirs,  to  G.  D.,  not  m 
relative  of  the  first  devisee,  the  gift  over  was  void ;  so  it  was  equally  dear  that  if 
the  testator  had  said,  "If  A.B.  die  in  my  lifetime,  I  give  to  C.  D.,"  and  A.B.  had 
died  in  his  lifetime,  the  gift  to  C.  D.  would  have  been  good.  But  there  was  in  tfaia 
will  no  express  reference  to  the  happening  of  any  event  in  the  testator's  lifetime :  he 
said,  "  in  dther  events,  then  to  go,"  &c.  It  was  true  that  death  at  some  time  waa 
certain  and  not  contingent,  and  death  at  a  designated  time  contingent  and  not  certain  i 

(a)  Sm  ml«,  p.  39i. 


FRANKCOMBE  v.  HAYWARD.  487 

but  though  the  testator  had  said  "  events,"  he  meant  upon  or  after  death  or  marriage^' 
that  was,  death  or  marriage  whensoever  happening.  He  did  not  mean  death  or 
marriage  happening  only  in  his  lifetime.  The  words  were  intended  to  operate  by  way 
of  remainder.  It  was  a  gift  to  her  so  long  as  she  should  be  living  unmarried,  and  then 
over.  Now  the  gift  of  consumable  articles  to  a  woman,  so  long  as  she  should  be  living 
unmarried,  gave  her  an  absolute  interest.  The  gift  over,  therefore,  was  void,  and  was 
not  rendered  valid  by  the  circumstance  of  the  legatee  having  survived  the  testator,  and 
married  in  his  lifetime.     The  articles  would,  therefore,  fall  into  the  residue. 

The  third  question  which  was  argued  was  whether  the  annuity  of  250/.  had  ceased 
upon  Mrs.  James's  marriage  ? 

The  Vice-chancellor  said  that  he  agreed  that  a  gift  of  an  annuity  in  general  terms, 
without  any  express  limit  to  its  duration,  was  generally  a  gift  to  the  annuitant  for  life 
only.  However,  in  this  case,  the  place  in  the  will  in  which  the  words  "  during  her 
natural  life,  or  so  long,"  &c.,  occurred,  was  not  unworthy  of  observation.  They 
followed  the  enumeration  of  all  the  gifts  to  the  sister  except  the  100/.  per  annum. 
His  Honour  thought  it  was  plain  that  the  gift  of  the  250/.  per  annum  to  the  sister 
was  intended  to  cease  upon  her  marriage,  and  as  she  married  in  the  testator's  lifetime, 
it  never  arose,  but  that  she  was  entitled  to  the  annuity  of  100/.  per  annum. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

March  19,  1845. 

FaANKCoifBB  V.  Hatward.  (a) 

1  Viet.  e.  26,  «.  27 --Appoinimmi. 

A.  B.,  kmunff  a  generml  power  qf  appoinimeni  by  deed  or  will  owr  pereonal  property,  after  eeriam 
epte^  bequute,  gaee  and  beqeatked  by  her  will  **  her  property,  which  the  might  be  poeeeteed  (^ 
or  entitled  to  at  her  deceaee  :'*^^Held,  that  this  was  a  valid  exercise  qf  the  power  under  the  27th 
section  of  the  Wills  Amendment  Act. 

BY  a  marriage  settlement,  certain  personal  property  was,  after  the  determination  of 
the  life  interests  therein,  limited  in  the  following  manner — one  moiety  to  the 
hnsband,  and  the  other  moiety  as  the  wife  should  by  deed  or  will  appoint;  and  in  de- 
&ult  of  appointment,  to  her  next  of  kin.  By  the  wife's  will,  after  making  certain 
bequests,  she  gave  and  bequeathed  "  one  moiety,  or  half-part,  of  her  property  which  she 
might  be  possessed  of  or  entitled  to  at  the  time  of  her  decease,"  to  the  plaintiff, 
William  Frankcombe.  A  question  arose,  whether  this  was  a  valid  exercise  of  the 
power  of  appointment.  By  the  27th  section  of  the  1  Vict.  c.  26,  it  is  enacted  that 
"a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of  personal  property, 
described  in  a  general  manner,  shall  be  construed  to  include  any  personal  estate,  or 
'any  personal  estate  to  which  such  description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think  proper,  and  shall  operate 
Bt  an  execution  of  such  power,  unless  a  contrary  intention  shall  appear  by  the  will."  ^ 
Schomberg, -^This  was  not  an  exercise  of  the  power  of  appointment.  The  power  is 
not  alluded  to,  or  intended  to  be  exercised.  'Die  testatrix,  by  the  terms  of  her  wilL 
contemplated  other  property  than  this,  as  she  was  not  then  either  '*  possessed  of  or 
entitled  to"  this  property,  and  she  limits  her  bequest  by  these  terms;  thus  clearly 
expressing  what  sh«  intended  should  pass.  If  she  had  stopped  at  the  words  "  of  my 
property,"  she  would  have  expressed  her  intention  to  pass  every  thing  she  had,  or  over 
which  she  had  power,  but  she  qualifies  it  by  adding  the  words  *'  which  I  may  be 
possessed  of  or  entiUed  to."  She,  in  a  former  part  of  her  will,  gives  specific  property 
to  other  persons,  and,  therefore,  she  shews  what  she  intends  by  the  words  she  btts 
added. 

(«)  Reported  by  G.  S.  AUiNvrr,  Esq.,  Bwrister-at^law. 
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NicholU,  on  the  same  side. 

Rogers,  Follett,  and  Babington,  for  other  parties,  were  not  heard. 

The  Vice-chancellor. — ^The  legislature  has  said  that  where  a  testator,  by  his  mil. 
g^yes  the  personal  estate  of  the  testator,  which  means  all  his  personal  estate,  it  shall  lie 
construed  toinclude  "  any  personal  estate,  or  any  personalestate  to  which  such  descriptioa 
shall  extend  (as  the  case  may  be),  which  he  may  have  power  to  appoint  in  any  manng 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a  ooa- 
trary  intention  shall  appear  by  the  will."  The  first  question  is,  what  is  the  definitka 
of  "  the  personal  estate  of  the  testator  ?"  and  I  consider  it  to  be  the  personal  estate  of  or  to 
which  the  testator  is  possessed  or  entitled.  It  seems  to  me  the  same  thing.  Now 
here  both  expressions  occur.  Mr.  Schomberg  has  very  ingeniously  argued  that  the 
testatrix  has  made  a  distinction  by  adding  these  words  ;  but  construing  the  Act  as  I  do> 
and  I  have  before  considered  the  point,  I  must  put  that  interpretation  upon  it. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

April  24,  1845. 
D^AN  AND  Chapter  of  Wells  v.  Dodington.  (a) 

Tiiie-deed9 — Statute  of  LAmUatUmt. 

In  1820  the  right  to  recover  certain  title-deeds  accrued^  and  in  that  year  and  in  1822  letiere  wen 
written  to  the  pereon  in  possession,  requiring  the  delivery  qf  them.  No  distinct  refusal  to  comply 
with  the  requisition  was  shewn,  and  in  1844  a  suit  was  instituted  to  recover  the  deeds.  Held,  IM 
the  claim  was  barred  by  the  Statute  qf  Limitations. 

THE  Dean  and  Chapter  of  Wells,  in  1757,  being  lords  of  the  manor  of  Cheddar,  in 
Somersetshire,  granted  the  manor  lands  to  Samuel  Dodington,  for  the  lives  of 
himself  and  two  other  persons.  Samuel  Dodington  died  in  1813,  and  the  defendant  in 
this  suit  was  his  executor.  The  last  life  upon  which  the  manor  lands  were  granted 
expired  in  1820.  This  suit  was  instituted  to  compel  the  delivery  of  the  court-roils  and 
other  docimients  connected  with  the  manor,  alleged  to  be  in  the  possession  of  the  de- 
fendant. The  biU  alleged  that  these  court-rolls  and  other  documents,  which  ought  to 
have  been  delivered  up  to  the  plaintijffs  upon  the  expiration  of  the  grant,  had  eone 
into  the  possession  of  the  defendant,  in  his  character  of  executor,  and  were  retained  )rf* 
him.  The  defendant,  by  his  answer,  stated  that,  in  1820,  a  letter  had  been  writtten 
on  behalf  of  the  plaintiffs  to  him,  requesting  the  delivery  of  the  documents ;  and  that 
in  1822  another  letter  was  written,  on  behafi  of  the  plaintiffs,  to  him,  stating  that,  after 
what  had  passed  at  a  particular  interview,  the  writer  was  surprised  that  no  time  had 
been  fixed  for  delivering  up  the  documents  ;  and  the  defendant  stated  that  no  further 
application  had  been  made  until  1844,  when  this  suit  was  instituted.  Under  these 
circumstances,  the  defendant  relied  upon  the  Statute  of  Limitations*  in  bar  of  the  plain- 
tiffs  claim. 

Russell  and  Heberden,  for  the  plaintiffs,  cited  Lord  Buckhursfs  case  (1  Co.  Bep.  7, 
Jenkins,  254),  Strode  v.  Blackbume  (3  Ves.  221),  (d)  and  Jackson  v.  Butler  (2  AtL 
S07).(c) 

The  Vics-Chancsllob. — ^These  are  deeds  to  which  you  have  a  title,  by  reaaon  of 
your  land.  Now,  the  deeds,  to  use  the  expression  of  the  old  law,  savour  of  the  realty. 
Twenty  years  would  bar  the  realty  itself;  and  if  so,  the  parchment  itself. 

Russell, — ^The  deeds  were,  throughout*  in  the  defenduit's  possession  in  a  fidacifury 
character. 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Bar-  (c)  Jackson  y.  Butler.    May  Mth,  1742.    Leid 

rister-at-law.  ChaDcellor  Hardwicke.— ▲  bill  in  Chanoery  for  tbe 

(&)  Strode  ▼.  Blaekhume.    1796.    Lord  Loaf?b«  recovery  of  deeds  is  proper,  for  in  an  action  of  tronr 

borongb,  L.C.—Tltle-deeds  are  incident  to  thepos-  the  plaintiff  could  only  have  damages  for  thsAi* 
'  rafreehoUtitl*. 


OLABKE  9.  BIOKEBS.  |B» 

Tlie  Vicx-CHAircBi.LOB.^If  I  am  to  consider  the  Dean  and  Chapter  in  the  pontion 
of  m  man  of  fnU  age«  and  nnder  no  incapacity ;  and  also,  as  I  suppose  I  must  (the  plain* 
tiflb'  counsel  not  having  shewn  to  the  oontraiy),  without  any  special  parliamentary  pri- 
Til^e  exempting  them  from  the  Statute  of  Limitation,  I  must  then  consider  that  this 
suit  comes  too  late.  Those  letters  are  tantamount  to  that  which  places  the  parties  in 
an  advene  position ;  very  little  is  sufficient  for  that  purpose.  Whether  I  should  retain 
tJie  bill,  to  enable  the  plaintifis  to  bring  an  action,  is  a  question  upon  which  I  should 
insh  to  hear  the  defendant's  counsel. 

Ckandless  and  Swrrage,  for  the  defendant. 

The  Vicb-Chanckllor  then  directed  that  the  bill  should  be  retained  for  a  twelve* 
months  with  liberty  for  the  plaintiflPs  to  bring  an  action. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Tuesday,  June  24,  1846. 
Clabkb  v.  Bickbbs.  (a) 

Leate — Joint  and  teveral  covenanU — Copartner», 

W,  M,  and  F,  A.,  carrying  on  businen  as  copartners,  took  a  lease  qfC.C,  in  which  they  were  hound 
by  Joint  covenants  :—Heldf  under  the  circumstances,  that  they  were  to  be  construed  as  joint  and 
several  covenants. 

BY  an  indenture  of  lease,  bearing  date  the  Ist  of  April,  1825,  and  made  between 
the  plaintiff,  Charles  Clark,  of  the  one  part,  and  William  Mote  and  John 
Appleford,  therein  described  as  of  Little  Warner-street,  pawnbrokers,  of  the  other  part, 
two  messuages,  situate  in  Little  Warner-street  aforesaid,  were  demised  to  the  said 
William  Mote  and  John  Appleford,  their  executors,  administrators,  and  assigns,  for  the 
term  of  twenty-one  years.  And  the  said  William  Mote  and  John  Appleford,  for 
themselves^  their  executors,  administrators,  and  assigns,  did  thereby  promise  and  agree 
that  they,  their  heirs,  executors,  administrators,  and  assigns,  should  and  would  pay  the 
rent  and  taxes,  and  repair  the  premises  thereby  demised,  according  to  the  customary 
farm.  And  there  was  a  proviso  for  re-entry  upon  default  of  so  doing.  The  bilL 
moreover,  stated  that,  prior  to,  and  at  the  date  of  execution  of  the  above-mentioned 
indenture  of  lease,  the  said  William  Mote  and  John  Appleford  carried  on  in  partnership 
the  business  of  pawnbrokers,  and  that  the  premises  comprised  in  the  said  indenture  of 
lease  were  thereby  demised  to  them  as  such  partners,  for  the  purposes  of  the  partner- 
diip  business,  and  that  they  carried  on  their  business  there  down  to  the  day  of  tiie 
death  of  John  Appleford,  in  the  year  1826 ;  that  the  property  comprised  in  the  lease 
had  fallen  into  a  state  of  dilapidation,  and  the  rent  was  in  arrear ;  and  that  the  plaintiff 
hid^  in  April,  1845,  re-entered  the  said  premises,  and  had  expended  a  sum  of  money 
for  repairs,  which,  with  the  rent  in  arrear,  amounted  to  211/.  10s.  Moreover,  that 
William  Mote  was  in  insolvent  circumstances,  and  that  the  plaintiff  had  applied  to  the 
executors  of  John  Appleford,  and  requested  them  to  pay  the  money,  which  they  refused 
to  do,  upon  the  ground  thalt  the  covenants  in  the  lease  were  not  joint  and  several 
covenants,  but  joint  covenante  only.  The  executors  of  John  Appleford  had,  for  sonM 
time  after  his  death,  carried  on  the  business  with  the  surviving  partoer,  William  Mote. 

The  suit  was  instituted  against  the  executors  of  John  Appleford  and  WiUiam  Mote» 
praying  that  the  joint  covenants  in  the  lease  might  be  rectified  and  made  joint  and 
several  covenants.     One  of  the  executors  demurred  generally. 

Walker  and  Phillips,  in  support  of  the  demurrer,  cited  the  following  cases,  to  shew 

Siat,  notwithstanding  a  mistake  has  been  presumed  for  the  purpose  of  interpreting 

partnership  covenante  as  joint  and  several,  where  strictiy  they  would  be  joint  only,  yet 

iDfik  caaea  were  disapproved  of  by  the  Court  in  more  recent  times : — Devaynes  v.  Noble 

(•)  BipoKlidl  bf  G.  GoLMMXTBy  Esq.,  Btrriiter-sC-law. 
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(1  Mer.  530.  2  R.  &  M.  495)  ;  Sumner  v.  Powell  (Tur.  &  Russ.  423,  2  Mer.  30) ; 
Rawstone  v.  Parr  (3  Russ.  424)  ;  Richardson  v.  Horton  (6  Beav.  185)  ;  Bishop  v. 
Church  (2  Vem.  100,  371)  ;  Bum  v.  Bum  (2  Ves,  573) ;  Thomas  v.  l^Vxr^w  (3  Vee. 
392) ;  Simpson  v.  Vaughan  (2  Atk.  31). 

Bethell  and  JSsrc?,  in  support  of  the  bill,  contended,  that  in  contracting  a  partnership 
debt,  although  the  form  of  the  engagement  may  be  joint,  it  has,  nevertheless,  for  part- 
nership purposes,  been  construed  as  several  in  a  court  of  equity.  A  lease,  together 
"with  its  covenants,  are  looked  upon  as  a  contract.  Independently,  therefore,  of  the 
prayer  of  the  bill  that  the  covenant  may  be  rectified,  it  is  several  as  against  the  partners ; 
and  a  partnership  debt  has,  in  this  court,  been  regarded  as  the  several  debt  of  each 
partner,  in  accordance  with  the  opinion  Sir  William  Grant  in  Sumner  v.  Powell 
(2  Mer.  37).  The  objection  raised  by  the  other  side  is,  that  there  is  no  charge  of  any 
mistake  introduced  into  the  bill ;  but  all  we  ask  for  under  the  circumstances  (as  the 
executors  continued  to  carry  on  the  business  in  partnership  with  the  surviving  partner) 
is,  a  declaration  that  the  debt  was  a  partnership  debt. 

The  Vice-Chancellor,  without  calling  upon  the  other  side  to  reply,  was  of  opinion 
that  the  granting  the  lease  was  entirely  independent  of  the  partnership  transactions, 
and  no  equity  arose  to  the  landlord  upon  the  fact  that  the  tenants  were  partners.  Tlie 
landlord  had  it  in  his  power  to  dictate  what  terms  he  pleased,  and,  as  dominus  facto* 
rum,  might  have  determined  how  the  covenants  of  the  lease  were  to  be  finamed.  ^  He 
had,  however,  one  more  remark  to  make,  namely,  that  even  had  there  existed  an 
equity,  still,  more  than  twenty  years  had  expired  since  the  lease  had  been  executed* 
and  that  was  the  period  when  the  right  first  accrued. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

June  26,  1845. 
Gbbbn  v.  Bailbt.  (a) 

SeiilemetU — Con9ir»ctum~^Gra$idchildreH^IsiU€. 

In  a  marriage  wttlemeiU  a  gift  is  declared  tfier  the  decease  qf  T.  A.  G,  and  S,  L„  and  ike  smrtimr 
qfthem,  to  '*  all  and  every  such  son  or  sons,  daughter  or  daughters,  qf  T,  A,  G.  and  K  X.,  and  the 
children  qfsuch  son  and  sons,  daughter  and  daughters,  in  ease  any  (f  them  should  be  dead,  leaning 
laufful  issue,  equally  to  he  divided  between  them,  share  and  share  alike."  **  And  in  case  there 
should  happen  to  be  no  child  or  children  qf  the  said  T.  A.  G.  and  B.  X.  IHfing  at  the  death  ef 
either  of  them,  or  bom  in  due  time  efter  the  death  qfthe  said  T,  A.  G.,  then  upon  trusts  far  the 
surtfhor,"  Sfc.  T.  A.  G.  and  E.  L.  had  three  chUdren,  but  they  all  died  in  the  lifetime  qf 
T.  A.  G,  and  E.  X. ;  two  qfthem,  however,  Irft  issue,  who  survived  T.  A.  G.  and  E.  X. 

Held,  the  limitation  to  the  grandchildren  was  good,  and  thertfore  such  issue  took. 

UNDER  the  marriage  settlement  of  Mr.  Thomas  Abbott  Green  and  Elizabetb 
Lamport,  bearing  date  the  12th  day  of  January,  1782,  certain  real  estates, 
therein  described,  were  conveyed  to  trustees  upon  trust  to  raise  and  invest  the  sum 
of  2,000/.,  and  permit  the  dividends  to  be  received,  in  manner  therein  mentioned,  during 
the  Hves  of  the  said  T.  A.  Green  and  £.  Lamport,  his  intended  wife  ;  and  firom  and 
immediately  after  the  decease  of  the  said  Blizabetii  Lamport  and  T.  A.  Green,  and 
the  survivor  of  them,  upon  certain  trusts  for  the  benefit  of  their  children,  as  the  said 
Thomas  A.  Green  should  appoint,  in  manner  therein  mentioned;  and  in  defanlt 
of  such  appointment,  in  trust  to  convey,  assign,  transfer,  pay,  and  apply  the  said 
2,000/.  stocks  or  funds  and  securities,  and  all  the  dividends  and  interest  thereof,  onto, 
between,  and  amongst  all  and  every  such  son  or  sons,  daughter  or  daughters,  of  the 
said  Thomas  A.  Green,  by  the  said  Elizabeth,  his  intended  wife,  and  the  children  d[ 
such  son  or  sons,  daughter  or  daughters,  in  case  any  of  them  should  be  dead 
leaving  lawful  issue,  equally  to  be  divided  between  them,  share  and  share  alike; 
(a)  Reported  hj  G.  Goldsmith,  Esq.,  Barrister-at-Uw. 
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but  the  child  or  children  of  the  said  sons  and  daughters  as  should  then  happen  to 
be  dead  should  be  entitled  only  to  the  share  which  his,  her,  or  their  father  and 
mother  would  have  been  entitled  unto,  if  then  hving,  equally  to  be  divided  among 
such  children,  if  more  than  one,  and  if  but  one,  then  wholly  to  that  one  child. 
And  in  case  there  should  happen  to  be  no  child  or  children  of  the  said  T.  A.  Green, 
by  the  said  Elizabeth,  his  intended  wife,  living  at  the  death  of  either  of  them,  or  born 
in  due  time  after  the  death  of  the  said  T.  A.  Green,  then  upon  trusts  for  the  survivor 
of  the  said  T.  A.  Green  and  Elizabeth,  his  intended  wife,  his  and  her  executors, 
administrators,  or  assigns. 

The  marriage  was  duly  solemnized,  and  the  sum  of  2,000/.  raised  and  invested. 
There  were  tliree  children  of  the  marriage ;  one  died  without  issue  in  the  lifetime 
of  both  parents,  the  other  two.  John  and  Henry,  married  and  had  children,  but  both 
John  and  Henry  died  in  the  lifetime  of  their  parents.  Thomas  A.  Green  survived 
his  wife,  and  died  in  1844,  leaving  several  children  of  John  and  Henry  him  surviving. 
No  appointment  had  been  made  in  pursuance  of  the  powers  giving  by  the  settlement, 
and  the  question  was  one  raised  between  the  children  of  John  and  Henry,  and  the 
persons  claiming  under  the  will  of  T.  A.  Green. 

■  Bethell  and  Stevens,  for  the  legatees  of  T.  A.  Green.— According  to  the  true 
construction  of  the  settlement,  the  class  entitled  is  to  comprise  persons,  some  in  one 
position  and  some  in  another,  and  imless  there  really  does  exist  such  a  class,  no  one 
can  take.  The  class  is  to  be  composed  of  either  sons  or  daughters  of  the  testator. 
The  Court  is  not  now  called  upon  to  construe  a  will,  but  a  deed,  as  in  the  late  case  of 
Youde  V.  Jones  (8  Jur.  547).  The  words  of  the  settlement  are :  "  All  and  every 
sach  son  or  sons,  daughter  or  daughters,  and  the  children  of  such  son  and  sons, 
daughter  and  daughters."  Now  the  class  to  which  the  word  "  such  "  applies  is  a 
class  which  must  be  in  existence  at  the  death  of  the  survivor  of  Thomas  A.  Green 
and  Elizabeth,  his  wife ;  but  this  class  did  not  come  into  existence.  Besides,  the 
ultimate  limitation,  "  in  case  there  shall  happen  to  be  no  child  or  children,"  settles 
every  doubt  We  submit  that  the  ulterior  limitation  takes  eiFect,  and  that  the  fund 
goes  over  in  the  event  that  has  happened. 

J.  Parker  and  James,  for  the  issue  of  John  and  Henry,  were  not  called  upon. 

The  Vics-Chancbllob.-^I  must  admit  there  is  a  slight  error  in  the  use  of  the 
word  "  such,"  in  that  passage  where  it  occurs,  "  and  the  children  of  such  son  and 
sons,  daughter  and  daughters,  in  case  any  of  them  shall  be  dead  leaving  issue," 
because  the  word  "  such"  there  in  effect  is  made  to  apply  to  a  person  who  is  dead 
at  the  death  of  the  survivor :  now  this  is  impossible.  It  strikes  me,  that  the  language 
in  the  first  clause  is  quite  sufficient  to  give  to  the  grandchildren,  in  the  eyent  of  all  the 
children  of  the  marriage  being  dead.  I  certainly  admit,  that  the  expression  is,  "  in 
case  any  of  them  shall  be  dead ; "  but  one  cannot  say  that  there  will  be  any  of  them 
dead  when  all  of  them  are  dead.  The  term  "any"  might,  at  first  sight,  seem  ta 
imply  some  and  not  all ;  thati  however,  is  not  the  necessary  meaning  of  the  word ; 
and  it  seems  to  me  rather  that  the  true  meaning  of  these  words  is,  to  give  in  the 
first  place  to  the  children  living  at  the  death  of  the  survivor ;  and  if  there  were  some 
children  living  at  the  death  of  the  survivor,  and  some  had  died  before,  that  in  such 
an  event,  the  children  who  are  living  and  the  children  of  the  pre-deceased  children 
would  take  collectively;  but  when  there  is  a  limitation  to  a  class,  to  consist  of 
possible  children,  and  in  a  certain  event  to  consist  of  grandchildren,  the  g^ift  is  not 
less  valid  because  some  of  the  persons  designated  by  the  testator  by  possibility  do 
not  take  at  all  if  the  others  take;  so  that  I  feel  inclined  to  think  that,  in  the 
event  that  has  happened,  it  was  a  good  limitation  to  the  grandchildren— that  is,  to 
the  children  of  John  and  the  children  of  Heiury,  living  at  a  certain  time.  Here, 
therefore,  there  is  a  complete  gift  to  them,  and  the  only  question  remains  upon  a  proper 
construction  of  this  instrument,  namely,  whether  that  which  constitutes  a  gift  to 
them  in  an  event  precisely  denominated  is  to  be  void,  because  there  happens  to  be 
an  evident  blunder  in  the  subsequent  limitation  over  ?     I  think  not. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Tuesday,  July  15,  1845. 
Whitb  v.  BBiao8.(a) 

J.  W.  by  ku  will  ffove  certain  property  to  he  eecuredfor  the  heneftttifH.  W.  and  hie  family.  Vkdv 
these  etrcunutancee,  the  Court  held,  that  a  eettlemeni  qfthe  property  ought  to  be  made  onhimaHi 
hit  family ;  namelyf  on  himeelffor  l\fe,  and  after  hie  death  on  hie  children. 

rriHE  testator,  John  White,  by  hia  will,  bearing  date  the  lat  of  September,  1836, 
I  gave  as  follows :— "  After  the  death  of  my  wife,  my  nephew,  Charles  Herbert 
White,  is  to  be  considered  as  heir  to  all  my  property  not  otherwise  disposed  of;  hot 
having  but  little  intercourse  with  him,  and  being  apprehensive  that  his  habits  reqniie 
some  control,  I  direct  that  whatever  portion  of  my  property  may  hereafter  be  posaeaaed 
by  him,  shall  be  secured  by  my  executors,  for  the  benefit  of  his  family."  The  testator, 
in  another  part  of  his  wiU,  says,  "  The  field  and  close  I  leave  to  my  nephew,  beim 
mentioned,  and  his  heirs,  or  hmUj."  And  referring  to  a  negotiation  with  a  Mr.  Gop« 
ley  having  been  defeated  by  an  increase  "  in  his  family,"  the  testator  ends  his  will  ai 
follows : — "  These  charges  being  provided  for,  my  nephew  will  further  have  the  imine- 
diate  benefit  of  my  personal  property,  variously  situate,  and  his  heirs  and  family  9&a 
him.  I  shall  annex  a  schedule  of  these ;  but  again  urge  on  my  executors  to  oonsidar 
it  an  indispensable  obligation  to  secure  my  estate  in  the  nature  of  a  trusteeship  fx 
the  parties  who  may  be  interested  hereafter." 

The  bill  was  filed  for  the  purpose  of  having  the  testator's  estate  administered  bf 
the  Court ;  and  the  suit  coming  on  to  be  heard  upon  further  directions,  the  queatiai 
raised  was,  what  interest  the  testator's  nephew.  Captain  C.  H.  White,  took  under  Ae 
will? 

BetheU  and  Toller  appeared  for  the  plaintiff. 

Walker  and  Fabers,  for  Captain  White,  suggested  that  the  term  family  being  of 
wide  construction,  and  perhaps  uncertain  in  its  meaning,  whether,  under  these  drona* 
stances.  Captain  White  did  not  take  an  absolute  interest  in  the  property  given  by  tte 
testator  ?  The  real  and  personal  estate  being  blended  in  one  fund,  how  was  it  to  be 
divided  ?  ^_ 

James  Parker  and  Campbell,  for  the  wife  and  children  of  the  captain,  urged  a  reW- 
enoe  to  the  Master,  to  approve  of  a  proper  settlement  on  Captain  White  and  his  fiuni7| 
There  was  no  uncertainty  in  the  meaning  of  the  word  "  family/'  for  a  meaning  had 
been  given  to  it  in  Blofkwell  v.  Bull  (1  Ken.  176). 

Other  cases  cited:  M'Leroth  v.  Bacon  (5  Vea.  159)  ;  2  Wms,  on  Executors,  899; 
Wood  V.  Wood  (3  Hare,  65). 
Stuart  and  Briggs,  for  the  executors. 

The  Vice-Chancbllor. — ^My  impression  is,  that  the  testator  intended  his  propyl 
to  be  secured  to  some  one  after  the  death  of  Captain  White ;  for  there  is,  ^^^^,^1^ 
place,  a  gift  of  the  whole — "  he  is  to  be  considered  as  heir  to  all  my  property.'*    ^^ 
he  says,  it  should  be  "  secured  by  my  executors."    Again,  he  speaks  of  his  propeij^ 
"  I  leave  to  my  nephew,  and  his  heirs,  or  family."    'the  testator  here  introdnoea  tt* 
word  "  heirs,"  in  a  sort  of  correlative  sense,  evidently  intimating  certain  V^*^^.^^ 
might  take  in  succession.     This  appean  to  me  to  be  not  inconsiderable,  ^Pf^~^ 
that  part  where  he  refers  to  a  negotiation  having  been  defeated  by  an  increase  in  hauft 
which  clearly  shews  that  you  must  take  this  in  a  popular  sense,  as  an  in^*^ 
children.    Then,  in  the  last  sentence,  "  my  nephew,  and  his  h^rs,  and  ^*"**^||[v,    j 
actly  corresponds  with  the  words  where  that  notion  of  successioiL  is  introdncad* 
think,  therefore,  that  there  is  a  sufficient  declaration  of  an  intention  to  ^^^Z.  !^?2i 
ment  upon  Captain  White  and  his  fBunily ;  but  I  do  not  decide  as  to  what  individOB^ 
to  take. 

(a)  BapoitedbjG.GoLDaMiniyBaq.tBviialir-aNaw* 
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Walker, — ^Then  the  effect  of  your  Honour's  decision  ia,  that  there  exists  sufSlcieiit 
eridence  to  create  a  trust  for  Captain  White  and  his  family. 

The  Vice-ChancbiiLob.— "Certainly ;  because,  if  the  testator  had  said,  "  to  my  ne- 
phew and  his  children"  there  would  have  been  no  doubt  whatever.  Declare  a  valid 
trust  created,  for  having  a  settlement  made  of  real  and  residuary  personal  estate  on  the 
nephew  and  his  family* 


COURT    OF   COMMON    PLEAS. 
JEaster  Term.— April  23,  1845. 
Dob  dem.  Stbvbnson  v.  Glovbb.  (a) 

Contiruetion  qf  will—Bxecuiory  devwe. 
A  teetaior  denittd  landi,  after  the  death  of  his  wife^  to  hit  tonM.  and  hie  heire  and  amffnefor  ever; 
Hi  m  cote  hie  eon  M.  ehould  happen  to  depart  this  life  without  leaving  ieeue  of  hie  body  lawjuify 
heffoiten  and  living,  and  he  ehomld  noi  haoe  diepoeed  and  parted  with  hie  interest  of  and  m  Me 
deirised  premises,  then  and  in  such  ease,  the  testator  gave  akd  devised  the  earns  unto  and  to  the  use 
qf  his  illegitimate  daughter  A,,  her  heire  and  assigns  for  ever.  The  testator's  son  M.  died  eeised 
^  the  premises  without  having  disposed  of  the  same,  except  by  will: — Held,  that  the  devise  over  to 
the  testator's  daughter  A,  was  a  good  executory  devise,  and  also  that  the  will  of  the  testator's  son 
was  not  a  disposition  which  prevented  the  executory  devise  from  taking  effect. 

rilrilS  was  a  special  case  for  the  opinion  of  the  Court  upon  the  following  facts  :— 
P  Mordecai  Glover,  being  seised  in  fee  of  a  certain  copyhold  close  and  premises^ 
utuate  in  the  manor  of  Woodborough,  in  the  county  of  Nottingham,  made  his  will, 
by  which  he  devised  the  said  copyhold  premises  to  his  wife  for  her  life,  and  after  her 
decease,  to  his  (the  testator's)  son,  Mordecai  Glover,  to  hold  unto  him,  the  said  testa- 
tor's son,  Mordecai  Glover,  and  his  heirs  and  assigns  for  ever.  The  will  then  pro- 
ceeded in  the  following  words  : — "  But  in  case  my  said  son,  Mordecai  Glover,  shall 
Jiappen  to  depart  this  life  without  leaving  any  issue  of  his  body  lawfully  begotten 
and  then  living,  and  he,  my  said  son,  shall  not  have  disposed  and  parted  with  his  in- 
terest  of,  in,  and  to  the  aforesaid  copyhold  close  and  premises,  then  and  in  such  case, 
I  give  and  devise  the  same  customary  messuages,  cottages,  lands,  tenements,  heredi- 
taments, and  real  estate,  unto  and  to  the  use  of  my  illegitimate  daughter,  Ann  Steven- 
son,  the  wife  of  John  Stevenson,  of  Epperstone,  in  the  said  county  of  Nottingham, 
ftnner,  late  Ann  Bradley,  the  daughter  of  Hannah  Bradley,  and  of  her  heirs  and 
assigns  for  ever. 

Tlie  testator  died,  leaving  his  widow,  the  said  Mordecai  Glover,  and  Ann  Stevenson, 
him  surviving.  After  the  death  of  the  testator,  the  widow  entered  on  the  devised 
premises,  and  continued  possessed  thereof  until  her  death,  which  happened  in  1804, 
when  the  testator's  son,  Mordecai  Glover,  entered  into  possession,  and  was  duly  ad- 
mitted at  the  Court  Baron. 

Mordecai  Glover,  by  his  wiU,  gave  and  devised  all  his  freehold  and  copyhold  pro- 
perty unto  his  wife,  Sarah,  in  fee,  and  afterwards  died  seised  of  the  said  copyhold  dose 
and  premises,  without  having  disposed  thereof,  except  by  his  said  wiU.  On  the  death 
of  the  said  Mordecai  Glover,  in  August,  1843,  Saxah  Glover  entered  into  and  waa 
admitted  of  the  said  dose  and  premises. 

Aim  Stevenson  died,  leaving  her  son,  William,  the  lessor  of  the  plaintiff,  her  ciift- 
tomary  heir,  her  surviving.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  lessor  of  the  plaiotiff  in  August,  1843,  was  entitled  to  the  said  copyhold  doae 
and  premises  ?  If  the  Court  should  be  of  opinion  that  he  was,  judgment  was  to  be 
entered  for  the  lessor  of  the  plaintiff;  and  if,  on  the  contrary,  tl^t  he  was  not,  the  de- 
lendant  was  to  have  a  nonpros,  entered. 

Sir  Thomas  Wilde,  in  behalf  of  the  lessor  of  the  plaintiff.— It  is  submitted  that  the 
estate  devised  to  the  testator's  son,  Mordecai,  was  a  qualified  one,  and  the  subsequent 
limitation  over  to  Ann  Stevenson  operated  by  way  of  an  executory  devise,  which  took 
M  Rspwtsd  hf  W.  Patbuom,  £•%.»  B«fittMr«st4iw. 
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effect  on  the  death  of  the  son,  Mordecai  Glover,  without  having  disposed  of  the  pro- 
perty in  his  lifetime,  the  disposition  by  will  not  being  a  disposition  authorized  by  the 
-words,  **  and  he,  my  said  son,  shall  not  have  disposed  and  parted  with  his  interest  of, 
in,  and  to  the  aforesaid  copyhold  estate."  Mordecai  Glover  took  not  an  estate  tail» 
but  a  fee,  liable  to  be  defeated  in  the  events  which  have  happened.  In  Porter  v. 
Bradley  (3  T.  R.  143),  where  the  devise  was  to  the  testator's  son,  his  heirs  and 
assigns ;  but  in  case  he  should  happen  to  die,  leaving  no  issue  behind  him,  then  over ; 
the  Court  held  it  to  be  a  devise  of  the  fee,  with  a  good  executory  devise  over. 
There  is  no  doubt  that  a  distinction  exists  in  the  construction  of  such  devises  as 
applied  to  real  and  personal  property,  as  pointed  out  by  Lord  Eldon  in  Crooke  t. 
Devandes  (9  Ves.  197)  ;  and  in  the  case  of  personalty,  the  expression  of  dying  without 
issue  would  be  construed  to  mean  a  dying  without  issue  living  at  the  death  of  the 
first  taker ;  while,  in  the  case  of  realty,  it  would  be  considered  as  meaning  an  indefinite 
failure  of  issue,  unless  there  was  a  clear  intention  to  the  contrary.  (Forth  v.  Chi^- 
man,  1  P.  Wms.  663,  and  Byng  v.  Lord  Strafford,  5  Beav.  588.)  Here,  however, 
there  is  manifestly  an  intention  in  the  will  that  the  failure  of  the  issue  of  Mordecai 
•Glover  was  to  be  confined  to  the  issue  living  at  his  death ;  and,  therefore,  according 
to  the  result  of  the  cases  (which  are  to  be  found  collected  in  6  Cruise's  Digest,  title 
*•  Devise,"  ch.  19),  it  was  a  devise  of  the  fee,  with  a  good  executory  devise  ofver. 
Next,  as  to  the  addition  respecting  alienation.  The  same  is  not  void,  for  it  is  not 
repugnant  to  the  estate  given ;  and  although  conditions  restraining  alienation,  gene- 
rally, are  void,  yet  it  is  otherwise  where  the  condition  only  imposes  a  partial  restraint. 
(Powell  on  Devises,  2nd  ed.  265  ;  Doe  dem.  Gill  v.  Pearson,  6  East,  173  ;  Baker  v. 
Newton,  2  Beav.  112  ;  Ware  v.  Cann,  10  B.  &  C.  433  ;  1  Roper  on  Legacies,  559 
and  678;  Ross  v.  Ross,  1  J.  &  W.  154.)  Next,  the  condition  was  not  performed  by 
a  disposition  by  will,  and  therefore  the  executory  devise  over  took  effect.  The  ex- 
pression **  parted  with  Ids  interest "  shews  clearly  that  the  alienation  must  be  by 
some  disposal  in  the  lifetime  of  Mordecai,  the  son.  The  intention  of  the  testator  was, 
that  his  son  should  have  it  absolutely  for  his  own  use,  and  might  in  his  lifetime 
alienate  it  as  he  should  think  proper ;  but  that  if  he  should  not  want  it  for  any  purpose  of 
his  own,  it  was,  after  his  death,  to  go  over.  In  Beachcroft  t,  Broome  (4  T.  R.  441), 
a  conveyance  was  held  to  defeat  a  limitation  depending  on  a  condition  that  the  first 
taker  should  die  without  settling  or  disposing  of  the  same ;  and  in  Paul  v.  Hewetsom 
(2  Myl.  &  K.  434),  and  Doe  dem.  Tkorley  v.  Thorley  (10  East,  438),  the  convene 
of  the  present  was  decided ;  and  it  was  held,  that  a  power  to  dispose  of  by  will  is  not 
executed  by  a  deed.  The  following  were  also  cited  in  the  course  of  the  argument : 
Sugden  on  Powers,  6th  ed.  268 ;  Ellison  v.  Ellison  (6  Yes.  656) ;  The  King  v.  The 
Marquis  of  Stafford  (7  Ves.  521)  ;  and  Bowes  v.  Bowes  (2  Bos.  &  Pul.  500). 

Gaselee,  Serjt.,  contrk. — In  the  first  place,  the  fee  absolutely  passed  by  the  words 
of  the  will  to  the  testator's  son,  Mordecai ;  and  secondly,  if  it  did  not  pass  absolutely, 
but  only  conditionally,  then  the  condition  has  been  performed  by  a  disposal  by  will. 
Porter  v.  Bradley  does  not  apply,  as  the  words  there  used  are  very  different.  The 
gift  over  in  this  case  is  upon  a  condition  repugnant  to  the  estate  in  fee,  which  was  in 
the  first  place  given  to  the  testator's  son.  Ware  ▼.  Cann  is  in  point  as  to  this ;  there 
it  was  held,  that  a  limitation  over  was  void,  which  was  upon  a  condition  that  A.  B., 
to  whom  an  estate  in  fee  had  been  devised,  "  offered  to  mortgage  or  suffer  a  fine  or 
recovery  upon  the  whole  or  any  part  thereof;"  for  it  is  an  improper  restraint  against 
alienation.  So  also  it  is  said  in  1  Jarman  on  Wills,  p.  809,  "  If  a  testator,  after  giving 
an  estate  in  fee,  proceeds  to  qualify  the  devise  by  a'  proviso  or  condition  of  such  a 
nature  as  to  be  incompatible  with  the  absolute  dominion  and  ownership,  the  condi- 
tion is  nugatory."  Secondly,  the  condition  has  been  performed.  The  word  "  dis- 
posed" evidently  points  to  a  disposition  by  will,  for  it  is  a  term  ordinarily  used  in  that 
sense,  and  were  it  not  for  the  subseqbent  words,  "  parted  with  his  interest,"  there 
could  be  then  no  doubt  but  that  Mordecai,  the  son,  should  have  the  power  of  disposing 
of  the  property  by  his  will. 

Sir  Thomas  Wilde  was  not  heard  in  reply. 

TiNDAL,  C.  J. — This  case  appears  to  me  not  to  fall  within  that  class  of  cases  where 
there  have  been  limitations  given  upon  conditions  repugnant  to  a  preceding  ( 


DOE  dm.  SfTEVENSON  v.  GLOVER.  495 

but  to  be  a  good  executory  devise  granted  to  take  effect  on  the  happening  of  certain 
events,  which  have  in  fact  happened.  The  question  in  these  cases  always  is,  what  was 
the  intention  of  the  testator  ?  and  there  is  here  little  or  no  doubt  as  to  that.  What 
the  testator  says  is,  that  in  case  his  son,  Mordecai  Glover,  should  happen  to  depart  this 
life  without  leaving  any  issue  of  his  body,  lawfully  begotten,  then  living,  or  being  no 
«ueh  issue,  and  his  said  son  should  not  have  disposed  of  and  parted  with  his  interest 
in  the  property  devised,  then  and  in  such  case,  the  same  is  to  go  over  to  his,  the  testa- 
tor's, illegitimate  daughter,  Ann  Stevenson,  in  fee.  The  words  here,  **  parted  with  his 
jnterest,"  are  explanatory  of  what  the  testator  meant  by  the  word  "  dispose,"  and 
evidently  mean,  when  taken  together,  some  disposition  by  deed  in  his,  the  testator's 
«m%  lifetime.  If  the  words  "  parted  with  his  interest"  had  stood  there  only,  there 
could  have  been  no  doubt  that  it  must  have  had  reference  to  an  alienation  before  death, 
and  I  think  that  the  construction  would  have  been  the  same  even  if  it  had  rested  oa 
the  word  ^'  dispose"  alone.  A  will  is  a  disposition  which  does  not  take  effect  until 
after  death,  and  would  not  be  a  compliance  with  a  disposition  required  to  take  effect 
during  life.  Now,  if  we  look  generally  at  this  will,  and  the  intention  of  the  testator 
as  collected  from  the  terms  of  it,  the  testator  meant  only  a  disposition  to  take  effect 
during  his  son's  lifetime.  It  is  a  devise,  giving  power  to  his  son  to  dispose  of  the 
property  during  his  life  to  supply  any  of  his  personal  wants ;  but  that  if  he  did  not  so 
part  with  it,  and  left  no  issue,  then  it  was  the  wish  of  the  testator  that  it  should  go 
to  his,  the  testator's,  illegitimate  daughter,  and  such  is  surely  not  an  unreasonaUe 
desire,  and,  therefore,  I  am  of  opinion  that  judgment  should  be  given  for  the  lessor 
of  the  plaintiff. 

CoLTMAN,  J. — ^There  can  be  no  objection  to  this  limitation,  as  an  executory  devise. 
There  is  here  no  condition  repugnant,  no  general  restraint  of  alienation ;  for  the  will 
recognises  a  power  of  disposition  by  a  conveyance  in  the  lifetime  of  the  son.  The 
question  then  is,  whether  there  has  been  such  a  disposition  as  the  testator  meant  ?  If 
we  regard  the  grammatical  construction  of  this  will,  it  certainly  points  to  what  may 
be  the  state  of  things  at  the  time  of  the  death  of  the  son,  and  we  ought  to  adhere  to 
such  grammatical  construction,  unless  by  so  adhering  we  were  led  into  any  absurdity, 
which  is  not  the  case  here ;  for,  on  the  contrary,  it  is  only  reasonable  that  the  testator 
should  wish  that  the  property  should  go  to  his  son  and  his  children,  if  he  should  have 
any ;  but  if  he  should  not  have  any  children,  nor  any  occasion  fcNr  the  sale  of  it  in  hia 
iifetime,  that  then  it  should  go  to  the  testator's  daughter  in  preference  to  one  who 
might  take  under  the  will  of  the  son. 

Cbbsswell,  J. — I  am  of  the  same  opinion.  It  can  hardly  be  disputed  that  this  is 
not  in  the  first  instance  a  good  executory  devise.  There  is  no  condition  inconsistent 
to  the  estate  previously  given,  llie  testator's  son  might  have  prevented  the  executory 
devise  over  from  taking  effect  by  disposing  of  the  property  in  his  lifetime  ;  but  if  he 
did  not  do  so,  the  estate  was  to  go  over  at  his  deadi,  and  there  was  then  nothing 
remaining  which  the  son  could  by  his  will  dispose  of;  there  was  nothing  on  which 
the  will  could  operate.  A  power  to  dispose  of  by  will  might  no  doubt  have  been  given 
to  the  son,  but  I  think  no  such  power  has  been  given  according  to  the  true  caDBtmO" 
tion  of  the  words  used. 

•EaiiB,  J.,  concurred. 

Judgment  far  the  lesBor  of  the  pUmU^. 
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Walseb  v.  Pstchxll.  (a) 

ConrtrucHon  </  wtU— Itme— f^  i»  eimiingmeff. 
Devise  to  S.  W.for  her  Ufe^  and  after  her  decease,  to  tueh  one  or  more  of  her  child  or  childroi^fir 
tueh  estates  and  interests  as  she  should  by  deed  or  will  appoint;  and  in  default  of  i^apoinimeni, 
wtto  her  chtldren,  ^  more  than  one,  equally,  and  to  their  several  and  respective  keirs.  Bml  m 
ease  the  said  S.  W.  should  htgtpen  to  depart  this  life  urilhomi  leaving  latqful  isssu,  as  t^tmaid, 
then  unto  and  to  the  use  qf  the  heirs  qf  the  said  S.  W.  for  ever.  Held,  that  the  word  «  isam'* 
meant  "  children,**  and  that  therrfore  the  contingent  limitation  of  the  remainder  in  fee  to  S.  W. 
was  not  void  on  the  ground  qf  remoteness. 

fTlHIS  was  a  feigned  issue,  raiaiiig  the  question  whether  or  not  the  plaintii' 
JL  was  entitled  on  the  23rd  of  AprU,  1844,  under  and  hj  virtue  of  the  will  of  one 
John  Sybray  Walker,  her  late  husband,  to  an  estate  in  fee-simple,  subject  to  lie 
defeated  only  in  the  event  of  her  having  a  legitimate  child,  of  and  in  certain  ml 
eatates,  situate  in  the  parish  of  Matlock,  in  the  county  of  Derby  ? 

In  pursuance  of  an  order  of  the  Honourable  Mr.  Justice  Erskine,  made  on  the  16tii 
of  May,  1844,  by  consent,  the  parties  stated  for  the  opinion  of  the  Court  the  foUowag 
special  case  :^- 

llie  plaintiff  is  the  widow  of  the  above-mentioned  J.  S.  Walker,  deceased,  who 
before  and  at  the  tune  of  his  decease,  and  also  at  the  time  of  the  making  and  puUidl- 
ing  of  his  last  will  and  testament  hereinafter  mentioned,  was  seised  in  his  di^jneme  as 
of  fee,  of,  in,  and  among  other  premises,  the  premises  mentioned  in  the  dedaratiaa  m 
Ihis  cause,  being  a  certain  estate  situate  in  the  parish  of  Matlock,  in  the  county  cf 
Derby  aforesaid,  called  the  Cuckoo-stone  Dale  estate,  and  also  a  close,  piece,  or  pmel 
of  knd,  called  tiie  Short  Butts,  situate  in  the  same  parish  and  county.  The  raid  J. 
8.  Walker  being  seised  as  aforesaid,  on  the  14tili  dij  of  October,  A.D.  1833,  duly 
made  and  pubhshed  his  last  will  and  testament  in  writing,  duly  executed  and  attestod* 
BO  as  to  pass  real  estates  by  devise,  and  thereby  gave  and  devised  the  premises  mea-^ 
tioned  in  the  said  declaration  (together  with  oUier  real  and  also  personal  property), 
as  foUows,  and  by  the  following  description  :  that  is  to  say— 

*'  1  give,  devise,  and  bequeath  unto  my  friend  Charles  Else,  of  Matlock  aforesaid* 
publican,  and  my  wife's  &ther,  Richard  Lill,  of  Doncaster,  in  the  county  of  Yaik» 
flaz-dresser,  their  heirs,  executors,  administrators,  and  assigns,  all  and  eveiy  my 
messuages,  cottages,  farm,  closes,  lands,  tenements,  hereditaments,  and  real  and 
leasehold  estates  whatsoever,  situate,  lying,  and  being  in  the  several  counties  of  Derby; 
York,  and  Lincoln,  or  elsewhere  in  the  kmgdom  of  Great  Britain,  with  their  rights; 
members,  and  appurtenances,  and  also  all  my  money,  and  securities  for  money,  and  aD 
other  my  personal  estate  and  effects  whatsoever  and  wheresoever,  and  of  what  uatiw. 
or  kind  soever,  not  hereinbefore  specifically  bequeathed,  to  my  said  wife  (meaning  die 
said  Sarah  Walker,  the  plaintiff),  to  hold  the  same  unto  and  to  the  use  of  the  said 
Chaxles  Else  and  Ridiard  Lill,  their  heirs,  executors,  administrators,  and  assigns,  upon 
the  trusts  and  for  the  ends,  intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations  hereinafter  expressed  concerning  the  same  (that  is 
to  say)." 

And  the  said  J.  S.  Walker  then,  by  his  said  will,  and  in  the  subsequent  part  ther^ 
of,  after  creating  certain  trusts  not  material  to  the  present  question,  declared  and 
directed  as  follows  :  that  is  to  say— 

"  And  as  to  all  the  rest,  residue,  and  remainder  of  my  said  real  estates  (which  residue 
included  and  comprised  the  said  premises  mentioned  in  the  said  declaration),  and  also 
as  to  my  said  leasehold  and  personal  estates,  I  direct  that  they,  my  said  trustees  (mean- 
ing the  said  Charles  Else  and  Eichard  Lill),  or  the  sprvivor  of  them,  or  the  heics, 
executors,  administrators,  or  assigns  of  such  survivor,  shall  and  do  stand 
(a)  Reported  by  W.  Patsrson,  Esq.,  Banister-st-law. 
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thereof  and  interested  therdn,  in  tnut,  from  and  immediatdy  aflber  my  said  daughter 
(meaning  one  Betsy  Walker,  in  the  said  will  mentioQed)  shall  attain  her  said  age  of 
twenty-one  years  as  afbreaaid ;  or  in  case  of  her  death  before  that  age,  then,  from  and 
immediately  after  that  event*  to  pay  unto,  or  permit  and  suffer  my  said  wife,  Sarah 
Walker,  or  her  assigns,  to  xeoeive  and  take  the  rents,  issues,  profits,  interest,  and  pro- 
ceeds thereof,  as  the  same  shall  from  time  to  time  become  payable,  for  her  own  uae 
and  benefit,  during  the  term  of  her  natural  life;  and  from  and  immediately  after  her 
decease,  then  that  my  said  trustees  (meaning  the  said  Charles  Else  and  Richard  LiU)» 
or  the  survivor  of  them,  or  the  heirs,  executors,  administrators,  or  assigns  of  sudi 
amvivor,  shall  and  do  stand  possessed  of  the  same  real,  leasehold,  and  personal  estates* 
in  trust  for  all  and  every  or  such  one  or  more  of  the  child  or  children,  whether  male  or 
fsmafe,  of  her»  my  said  wife,  lawfully  begotten,  for  such  estate  and  estates,  interest 
and  interests,  and  in  such  parts,  ^ares,  and  proportions,  manner  and  form,  and 
subject  to  such  charges  and  pajonents  to  any  one  or  more  of  such  child  or  children* 
and  with  and  under  such  restrictions,  limitations,  and  powers,  with  or  without  power 
q£  revocation,  as  she,  my  said  wife,  whether  sole  or  covert,  and  notwithstanding  her 
coverture,  at  any  time  or  times  daring  her  life,  by  any  deed  or  deeds,  writing  or 
writings,  to  be  by  her  sealed  and  delivered  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testament,  or  any  codicil  or  oodidk 
thereto,  or  any  writing  or  writings  purporting  to  be,  or  in  the  nature  of,  her  last  w9l 
and  testament,  or  codicil  or  codicils,  to  be  by  her  signed  and  published  in  the  presence 
cf,  and  attest^  by,  three  or  more  credible  witnesses,  shall  direct,  limit,  or  appoint,  or 
£;ive,  devise,  or  bequeath  the  same ;  and  in  default  of  such  direction,  limitation,  or 
appointment,  gift,  devise,  or  bequest,  then  in  trust  for  all  and  every  the  child  and 
children  of  her  my  said  wife,  if  more  than  one,  in  equal  shares,  as  tenants  in  common* 
and  to  their  several  and  respective  heirs,  executors,  administrators,  and  assigns,  for 
ever.  But  in  case  my  said  wife,  Sarah  Walker,  shall  happen  to  depart  this  lifis 
without  leaving  lawful  issue  as  aforesaid,  then  I  give,  devise,  and  bequeath  the  said 
residue  of  my  said  real  estates  (which  residue  includes  and  comprises  the  said  pre- 
mises mentioned  in  the  said  declaration),  and  also  my  said  leasehold  and  personal 
estates,  unto  and  to  the  use  of  the  heirs,  executors,  administrators,  and  assigns  of 
my  said  wife  (meaning  of  the  said  Sarah  Walker,  the  plaintiff)  for  ever." 

The  said  J.  S.  WtJker,  after  making  his  said  will,  died,  seised  as  aforesaid,  on  the 
6tfa  day  of  November,  A.D.  1833,  without  having  altered  or  revoked  his  said  will. 

The  said  Betsy  Walker,  the  said  testator's  daughter,  attained  the  age  of  sixteea 
years  on  the  19th  day  of  February,  1844. 

The  said  plaintiff,  Sarah  Walker,  is  the  same  Sarah  Walker  as  is  mentioned  in  tihe 
aaid  will  as  the  wife  of  the  said  testator. 

The  premises  mentioned  in  the  said  declaration  were  and  are  comprised  in  and  form 
part  of  the  said  residue  of  the  said  real  estates  of  the  said  testator. 

Tlie  appendix  to  this  case  contains  a  copy  of  the  whole  of  the  said  will ;  and  it  is 
kereby  provided  and  agreed,  that  such  copy  shall  be  considered  as  incorporated  in,  aad 
cmutituting  a  part  of,  thb  case,  and  shall  and  may,  by  the  Court,  counsel,  and  aB 
parties,  be  referred  to,  used,  and  treated  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether  Ihe  said  Sarah  Walker,  Aa 
plaintiff,  on  the  23rd  day  of  April,  1844,  was  entitled,  under  and  by  virtue  of  the  said 
will  of  the  said  J.  S.  Walker,  to  an  estate  in  fee-simple,  subject  to  be  defeated  oo^ 
m  the  event  of  havmg  a  legitimate  child,  of  and  in  the  premises  mentioned  in  tlm 
said  declaration,  and  called  respectively  the  Cuckoo-stone  Dale  estate,  and  the  Slmrl 
Batts? 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  then  the  defendant  agrees  that  a 
judgment  by  confession  of  10/.  damages,  or  otherwise  as  the  Court  may  think  fit,  duM 
and  may  be  entered  for  the  plaintiff  immediately  after  the  decision  of  this  Court ;  but  if 
the  Court  shall  be  of  a  contrary  opinion,  then  the  plaintiff  agrees  that  a  judgment  t£ 
miotte  prosequi,  or  otherwise  as  the  Court  may  thmk  fit,  shall  and  may  be  enteied 
against  her  immediately  after  the  decision  of  this  case,  and  in  either  event,  judgmeat 
i£a&  be  entered  up  accordingly. 
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The  case  was  argued  in  Michalmas  Term  last  by 

Kinglake,  Serjt.  (with  him  Fitzgerald),  for  the  plaintiflf.— The  plaintiff  having  sold 
lier  contingent  interest  in  fee  under  this  will,  it  has  become  requisite  to  determine  what 
is  the  present  estate  which  she  takes  in  the  property  under  this  will.  It  is  not,  there- 
fore, necessary  to  determine  what  estate  the  children,  if  any,  may  take.  It  is  submitted 
that  the  plaintiff  takes  an  estate  of  fee  in  remainder,  limited  upon  a  contingency  with 
a  double  aspect,  according  to  the  rule  in  Doe  dent,  Herbert  v.  Selby  (2  B.  &  C.  926). 
"  If  a  fee,"  says  Bay  ley,  J.,  in  that  case,  *'  be  given  by  way  of  vested  limitation,  but 
determinable,  a  remainder,  after  that,  must  be  an  executory  devise ;  but  if  a  fee  is 
limited  in  contingency,  and  upon  failure  of  that,  the  estate  is  given  over,  that  is  a  con* 
tingency  with  a  double  aspect ;  and  if  the*estate  vests  in  the  one  it  cannot  in  the  other. 
(Loddington  v.  Kime,)  But  it  may  happen  that  an  estate  maybe  devised  over  in  either 
of  two  events;  and  that  in  one  event  the  devise  may  operate  as  a  contingent  remainder, 
in  the  other  as  an  executory  devise."  To  the  same  effect  is  Crump  v.  Norwood  (7 
Taunt.  362) ;  and  that  the  same  is  allowable  is  clear  from  Fearne  on  Remainders,  8th  ed. 
p.  373,  where  he  says,  ^'  Although  a  fee  cannot,  in  conveyances  at  common  law,  be 
mounted  on  a  fee ;  yet  two  or  more  several  contingent  fees  may  be  limited  merely  as 
substitutes  or  alternatives  one  for  the  other,  and  not  to  interfere,  but  so  that  one  only 
take  effect."  In  the  event  of  the  plaintiff  having  a  child,  and  the  estate  taking  effect 
only  as  an  executory  devise,  the  objection  raised  to  it  is,  that  it  is  too  remote,  as  being 
limited  after  an  indefinite  failure  of  issue,  and  reliance  will  be  made  by  the  defendant 
on  the  case  of  Doe  dem,  Todd  v.  Dueshury  (8  M.  &  W.  514).  There  the  words  in  the 
devise  were,  in  case  T.  D.  (the  first  taker)  should  "  happen  to  die  without  leaving  law- 
lul  issue,"  and  these  were  held  not  to  refer  to  issue  living  at  the  time  of  the  death ; 
but  to  make  this  case  similar  to  that,  it  would  be  necessary  to  strike  out  from  the  words 
of  the  will  in  the  present  case  the  words  "  as  aforesaid."  Here  the  expression  being  "  in 
case  my  said  wife,  Sarah  Walker,  shall  happen  to  depart  this  life  without  leaving  lawful 
issue  <is  aforesaid,'*  shews  that  the  testator  meant  by  issue,  children  only,  namely,  the 
children  of  the  testator's  wife  previously  mentioned  in  the  will,  and  to  which  alone 
"  aforesaid"  could  apply.  This  is  similar  to  those  cases  where  the  words  *'  in  default 
of  9uch  issue"  have  been  construed  to  mean  "  in  default  of  such  children,"  being  refer- 
able only  to  the  children  previously  mentioned  in  the  will.  {Doe  v.  Penyn,  3  T.  R. 
484 ;  Rex  v.  Marquis  of  Stafford,  7  East,  521.)  And  as  the  word  "  such"  has  in  such 
cases  been  sufiicient  to  confine  the  meaning  of  issue  to  children,  so  it  is  submitted  the 
words  here,  "  as  aforesaid,"  must  in  Hke  manner  explain  the  issue  to  be  the  children  of 
the  testator's  wife,  as  that  is  the  only  description  of  issue  to  which  those  words  could 
refer.     This  is  not,  therefore,  a  devise  dependent  on  an  indefinite  failure  of  issue. 

Channell,  Seijt.  (with  him  Willes),  for  the  defendant.— The  case  of  Doe  dem.  Todd 
V,  Duesbury,  it  is  admitted,  is  similar  to  the  present,  with  the  exception  of  the  words 
"  as  aforesaid."  There,  after  a  devise  to  the  children  of  the  first  devisee,  a  limitatioii 
over  in  case  the  devisee  should  happen  to  die  without  leaving  lawful  issue  was  held  bad 
as  an  executory  devise.  In  the  present  case,  should  the  plaintiff  have  children,  the 
estate  is,  in  default  of  appointment,  to  go  to  such  children,  in  equal  shares,  as  tenants 
in  common,  and  to  their  several  and  respective  heirs,  executors,  administrators,  and 
assigns,  for  ever.  After  this  part  of  the  devise,  the  expression  is  changed,  and  the  word 
"issue"  substituted  for  "children ;"  the  limitation  over  being  in  case  the  plaintiff 
shall  happen  to  depart  this  life  without  leaving  lawful  issue  as  aforesaid.  If  "  as  afore- 
said" is  not  to  be  struck  out,  but  is  to  refer  to  any  preceding  issue,  then  it  must  refer, 
not  merely  to  the  children  of  the  plaintiff,  but  to  their  heirs,  which  would  carry  it  to 
grandchildren.  Where  the  word  "such"  has  been  construed  to  confine  "issue  "to 
the  meaning  of  "  children,"  the  devise  to  the  children  has  been  in  such  a  manner  as  to 
shew  that  the  testator  meant  children  only  who  were  living  at  the  death  of  the  first 
taker.  If,  indeed,  in  the  present  case,  the  language  of  the  wiU  imported  children  onlj 
living  at  the  death  of  the  plaintiff,  it  might  successfully  be  contended  that  the  words 
"lawful  issue  as  aforesaid "  should  have  the  same  effect  given  to  them  as  had  been 
given  to  the  words  "  such  issue"  in  the  cases  cited ;  but  the  language  shews,  on  the 
contrary,  that  the  devise  is  not  to  be  confined  to  children  living  at  the  death,  but  is  to 
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extend  to  their  heirs,  and  therefore  prevents  such  inference  being  drawn  as  has  been 
contended  for  in  behalf  of  the  plaintiff. 

Kinglake,  Serjt.,  in  reply. — The  limitation  in  Doe  v.  Perryn  was  to  the  children 
in  fee,  and  yet  the  limitation  over  *'  in  default  of  such  issue/'  was  held  to  be  in  default 
of  children  living  at  the  death,  which  therefore  fully  supports  the  construction  sought 
to  be  put  on  these  words  "as  aforesaid." 

Cur,  adv.  vult. 

The  judgment  of  the  Court  wtis  now  delivered  by 

TiNDAL,  C.  J. — The  question  before  us  in  this  case  arises  upon  the  will  of 
John  Sybray  Walker,  whereby  he  devised  all  his  real  estate  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  upon  trust,  as  to  the  purposes  mentioned  in 
the  special  case,  after  a  particular  devise,  on  which  no  question  arises,  to  permit  and 
suffer  his  wife  Sarah,  the  plaintiff,  to  receive  the  rents  and  profits  for  her  own  use, 
for  the  term  of  her  natural  life,  and  after  her  decease;  in  trust  for  all  and  every  such 
one  or  more  of  her  child  or  children,  for  such  estates  and  interests  as  she  should  by 
deed  or  will  appoint ;  and  in  default  of  appointment,  in  trust  for  the  children  of  his 
wife,  if  more  than  one,  equally,  and  to  their  several  and  respective  heirs  ;  and  in  case 
his  said  wife  should  die  without  leaving  lawful  issue  as  aforesaid,  then  he  devised  the 
said  real  estates  unto  and  to  the  use  of  the  heirs  of  his  said  wife  for  ever.  As  the 
trustees  took  a  legal  estate  under  this  devise,  we  are  placed  under  some  difficulty  by 
reason  of  the  established  rule  of  the  Courts  of  Westminster  Hall,  as  to  giving  our 
opinion  on  a  question  which  relates  to  the  equitable  estate ;  and  it  is  only  in 
consequence  of  the  urgency  of  the  counsel  on  both  sides,  and  their  consent  that  the 
caae  should  be  considered  as  if  actually  amended  by  stating  a  devise  of  the  legal 
estate  unto  the  devisees  of  the  same  quantity  as  those  given  to  them  in  equity,  that 
Tve  proceed  to  give  our  judgment  herein.  The  question  stated  in  this  special  case 
for  our  consideration  is,  whether  Sarah  Walker,  the  plaintiff,  is  entitled  to  an  estate 
in  fee- simple,  subject  to  be  defeated  only  in  the  event  of  her  having  a  child  ;  and  the 
whole  argument  before  us  has  proceeded  upon  the  question,  whether  the  event  on 
which  the  limitation  of  the  remainder  in  fee  to  Sarah  Walker  depends  is  or  is  not  too 
remote;  it  being  conceded  on  both  sides,  that  if  that  limitation  depends  on  an 
indefinite  failure  of  issue  in  Sarah  Walker,  the  plaintiff,  it  would  be  considered  as 
being  too  remote,  whereas  if  it  depends  on  her  dying  without  leaving  issue  at  the  time 
of  her  death,  it  would  be  a  good  limitation.  The  general  rule  of  construction  of  wills, 
as  established  by  a  long  course  of  decided  cases,  is,  that  the  words  "  dying  without 
leaving  issue,"  unless  they  are  qualified  or  controlled  by  other  words,  must  be  taken 
to  refer  to  an  indefinite  feilure  of  issue.  So  in  an  executory  devise  over,  which  is 
made  to  depend  on  general  failure  of  issue,  it  would  be  on  the  ground  of  being  too 
remote.  The  point  to  be  considered,  therefore,  is,  whether  the  testator  has  shewn  on 
the  face  of  the  will  an  intention  that  those  words  should  receive  a  more  qualified 
construction.  The  testator  gives  by  his  will  an  estate  for  life  to  his  widow,  with  a 
contingent  remainder  in  fee  to  her  children,  in  case  she  has  any,  and  immediately 
afterwards  proceeds  to  make  the  provision  in  question,  in  case  she  should  die  without 
leaving  lawful  issue,  "  as  aforesaid."  And  we  think  those  words  of  reference,  "  as 
aforesaid,"  do  manifestly  shew  an  intention  of  the  testator  that  the  general  word 
"  issue  "  should  be  construed  to  mean  children  ;  for  the  words  "  as  aforesaid  "  must 
necessarily  refer  to  some  description  of  issue  which  has  been  already  mentioned  in  the 
will ;  and  as  the  only  mention  in  the  will  of  any  issue  of  the  wife  has  been  the 
mention  of  the  children  of  the  wife,  we  think  that  the  necessary  inference  is,  that  the 
testator,  by  the  word  "  issue,"  meant  children.  If  the  limitation  over  depends  on  the 
wife  dying  without  leaving  children,  then,  consequently,  there  can  be  no  objection 
to  it  on  the  ground  of  remoteness.  It  may  not,  perhaps,  be  altogether  correct  to 
state  the  question  in  the  precise  form  in  which  it  has  been  stated  in  this  case,  namely, 
whether  the  wife  took  an  estate  in  fee-simple,  subject  to  be  defeated  only  in  the  event 
of  her  leaving  a  child ;  for,  provided  the  wife  should  have  any  children,  the  remainder 
is  to  go  to  the  children,  and  the  remainder  over  to  the  wife  in  fee  would  seem  then 
to  be  a  contingent  remainder,  and  consequently  the  estate  of  the  wife  would  not  only 
be  liable  to  be  defeated  by  the  ▼eating  of  the  remainder  in  the  children,  but  abo  by 
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WKf  act  d  tlie  tenant  of  a  puticiilar  estate,  which  would  defeat  the  contingeofc 
remainder;  but  after  a  child  is  bom,  the  devise  OTer  to  &e  wife  would  be  «a 
cxecntory  devise,  accordiag  tx>  the  doctrine  laid  down  in  Doe  dem.  Herbert  ▼.  Selby 
(3  B.  &  G.  926),  which  in  its  fiicts  very  much  resembles  the  present.  This  oonsideza- 
tion,  however,  does  not  affiect  the  determination  of  this  case.  Upon  the  grounda  we 
have  stated,  we  give  judgment  for  the  plaintiff  for  10/.,  according  to  what  we  were 
given  to  understand  in  tibe  course  of  the  argument  was  intended  to  be  the  agreement 
between  the  parties. 

Judgment  for  ikepUmtiff. 


COURT  OF  COMMON  PLEAS. 

Trinity  Term.— July  2,  1845. 
LooAN  V*  BxLi..  (a) 

Power  ef  tgffpomtmetU-SineutUHt-^Bevoeaiwn  by  marriage, 

Mjf  a  marriagt  eetthmemi  eertam  kerediiememie  were  comeyed  toiheueeiff  /.  W.  aad  her  keke^ 
**  until  the  tolemmeation  ff  the  intended  marriage,  and  from  and  after  the  eolemnization  thaeaf^ 
to  the  ttee  of  each  pereonj**  $fe,  ae  «Ae,  the  eaid  /.  IF.,  "  notwithetandinff  her  eaid  intended  or  aag 
fittmre  eooertwrtf  and  whether  ehe  be  eavert  or  eoie,  and  without  the  eoneent,  eoneurremee,  or 
prioitg  qf  her  hmehand,  or  with  aaeh  eoneeni,  eoneurrenee,  or  primtgt  at  ang  tiaw  or  thnee,  eeei 
from  time  to  timet**  ehoald  ig  wUl  or  eodieU^  Sfe.  tgn^oini.  BM^  that  the  power  authoriaedem 
iqtpointment  bffore  marriaget  and  that  an  ^tpoinimeut  bg  J,  W,  wilder  a  codicil  made  after  the 
eettlmnent  and  before  the  marriage  woe  therrfore  valid,  and  not  reoohcd  bg  the  enb§eguemi  umr^ 


fimiS  was  as  acticm  of  debt  for  money  had  and  recdved  by  the  defendant  to  tiie 
X  use  of  the  plaintiff.  At  the  tnal  before  Greaswell,  J.,  at  the  sittings  after 
Trinity  Term,  1844,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  special  case,  of  which  the  following  is  so  much  only  as  it  is  necessary  to 
state.  This  action  is  bfonght  to  recover  certain  rents  of  frediold  estates  recdved  by 
the  defendants  from  the  tenants,  and  which  the  phiintiff  claims  as  his  moneys. 

On  the  26th  October,  1825,  the  plaintiff  married  Isabel  Wi^t,  and,  in  contempla- 
tion  of  the  marriage,  on  the  2nd  October,  1825,  a  marriage  settlement  of  the  said 
freehold  estates  was  duly  CMoated.  The  deed  of  settlement  (a  copy  of  which  was  set 
fiirth  in  the  appendix  to  the  case)  was  an  indenture,  made  2Stad  October,  AJD.  1825, 
between  Isabel  Wi^t,  of  the  first  part;  QeorgeLogan(theplaintiff),  of  the  second  part; 
and  Thomas  Gilchrist,  of  the  third  part ;  by  which  certain  messuages  and  hereditamenta, 
of  which  the  said  Isabel  Wight  was  stated  to  be  seised  in  fee^simple,  were  conveyed 
unto  the  said  Thomas  Gilehnst  and  his  heirs  to  the  following  uses : — ^To  the  use  of  the 
aaid  Isabel  "Vli^ht  and  her  heirs  uutU  the  said  intended  wiarrigge  shall  be  bad  and 
ststemmzed;  md  from  tmdimmediatefy  after  the  solemmsation  thereof  to  the  use  of  sn^ 
person  or  persons,  for  such  estate  or  estates,  interest  or  interests,  and  to  and  for  such 
ends,  intents,  and  pwpoaes,  and  upon  such  trusts,  and  charged  and  chargeable  in  sack 
manner,  and  subyect  to  soi^  powers,  proviaoes,  declarations,  and  agreements,  as  ahe, 
the  said  Isabel  Wight,  notwitlkstanding  her  said  intended,  or  any  future  coverture,  and 
whether  she  shall  be  eovert  or  scde,  and  without  the  consent,  concurrence,  or  privity  of 
her  husband,  or  with  such  eonsent,  concurrence,  or  privity,  at  any  time  or  times,  and 
from  time  to  time»  shall,  u\  and  by  any  deed  or  deeds,  writing  or  writings,  to  be 
by  her  sealed  and  delivered  in  the  presence  of,  and  attested  by,  two  or  more  credible 
witnesses,  or  in  and  by  her  last  will  and  testament,  or  any  writing  in  the  nature  of,  or 
purporting  to  be,  her  last  will  or  testament,  or  any  codicil  or  codicils  thereto,  to  be  by 
her  signed  and  published  in  the  presence  of,  and  attested  by,  tliree  or  more  credible 
witnesses,  limit,  direct,  or  appoint,  or  ^ve  or  devise  the  same ;  and  for  want  and  in 
defoult  of  and  until  such  limitation,  direction,  or  appointment,  gift,  or  devise  shall  be 
(■)  BepsrMky  V.  PATSasoir,  Bsq.,  BaniitaHMnr* 


effectually  made,  and  in  case  any  such  shall  be  made,  then  subject  thereto*  and  whea, 
and  so  often  as  the  estates  or  interests  thereby  limited  or  created  shall  respectively 
cease  and  determine,  to  the  use  of  the  said  Thomas  Gilchrist,  his  heirs  and  assigns, 
for  and  during  the  joint  natural  lives  of  the  said  Isabel  Wight  and  Geoi^  Logan,  ia 
trust,  from  time  to  time,  to  pay  the  rents,  issues,  and  profits  of  the  said  hereditaments 
and  premises  (after  all  taxes,  rates,  repairs,  insurances,  charges,  and  other  outgoings 
payable  for  and  in  respect  of  the  said  premises,  or  any  of  them,  shall  have  been  satis- 
fied  thereout),  to  such  person  or  persons,  and  in  such  manner,  as  she,  the  said  Isabel 
Wight,  by  note  or  order  in  writing,  under  her  hand,  shall  order,  direct,  or  appoint 
(notwithstanding  her  coverture) ;  and  in  default  of  such  order,  direction,  or  appoint* 
ment,  then  unto  the  proper  hands  of  her,  the  said  Isabel  Wight,  to  and  for  her  sole 
and  separate  use,  wholly  and  independently  of  the  said  George  Logan,  and  without 
the  same  being  in  anywise  subject  to  his  debts,  control,  or  engagements ;  and  the 
receipt  of  the  said  Isabel  Wight  alone,  it  is  hereby  declared,  shall,  notwithstanding  her 
covmture,  be  a  sufficient  discharge  for  so  much  of  the  rents  and  profits  of  the  said  pre* 
mises  as  shall  therein  be  expressed  to  be  received ;  and  from  and  immediately  after  the 
decease  of  them,  the  said  Isabel  Wight  and  Greorge  Logan,  to  the  use  of  the  said 
Isabel  Wight,  her  heirs  and  assigns,  for  ever. 

On  the  241^  October,  1825,  being  two  days  before  her  marriage  with  the  plaintiff, 
the  said  Isabel  Wight  made  a  codicil,  under  seal  and  duly  attested  by  three  witnesses, 
to  a  will  which  had  been  made  by  her  on  the  9th  January,  1824,  of  which  codicil  the 
following  is  a  copy:»- 

"  This  is  a  codicU  to  my  before- written  will.  I  give  and  bequeath  aU  and  singular 
my  messuages,  cottages,  and  hereditaments,  situate  at  Croydon  and  Croydon  Common 
aforesaid,  and  all  my  shares  and  interest  in  the  New  Four  per  Cent.  Annuities,  and  all 
other  my  real  and  personal  estate  whatsoever,  unto  William  Birdsell,  of  Berwick 
afoiesaid,  clerk,  and  John  Greenfield,  of  the  same  place,  grocer,  and  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust,  for  all  the  children  of  my  body  who 
shall  survive  me,  and  attain  twenty*one  years  ai  age,  and  their  heurs,  executors,  and 
administrators,  as  tenants  in  common,  in  equal  shares,  and  to  apply  a  competent  part  of 
the  interest,  rents,  and  dividends,  for  the  maintenance  during  their  minorities  of  all  my 
children;  and  for  default  of  such  children,  or  failure  of  them,  in  trust  for  my  intended 
husband,  George  Logan,  and  his  assigns,  for  his  natural  life ;  and  from  and  after  his  de- 
cease, in  trust  for  all  the  children  of  his  body  who  shall  survive  him,  and  attain  twenty-one  ■ 
years  of  age,  and  their  heirs,  executors,  and  administrators,  in  equal  shares  as  tenants 
in  common,  and  to  apply  the  rents  and  interest  in  manner  aforesaid  for  the  maintenance 
and  education  of  them,  during  their  minorities;  and  for  de&ult  or  failure  of  such 
duldren  of  his  body,  in  trust,  to  pay,  assign,  convey,  and  transfer  or  dispose  of  all  my 
said  real  and  personal  estate,  in  manner  as  the  same  is  given,  bequeathed,  devised,  and 
directed  by  my  before-written  will.  Witness  my  hand  and  seal  this  24th  day  of 
October,  1825 ;  and  I  declare  this  to  be  an  appointment,  under  the  two  deeds  of  settle* 
ment,  of  my  real  and  personal  estate,  on  my  intended  marriage.  Dated  the  22nd 
instant." 

The  following  admission  was,  subsequently  to  the  stating  of  the  case,  come  to 
between  the  parties : — It  is  admitted,  for  the  purpose  of  this  cause,  that  the  money 
sought  to  be  recovered  has  been  received  to  the  use  of  the  plaintiff,  if  the  power 
contained  in  the  settlement  was  well  executed ;  the  only  question,  therefore,  for  the 
opinion  of  the  Court  is,  whether  the  codicil  made  by  Mrs.  Logan  is  a  valid  appointment  ? 

The  case  was  argued  in  Trinity  Term  last  by 

Talfourd,  Serjt.,  for  the  plaintiff. — ^The  objection  intended  to  be  raised  to  the 
execution  of  this  power  is,  that  by  ,the  terms  contained  in  the  deed  of  settlement 
giving  the  power,  Mrs.  Logan  could  not  execute  it  until  after  her  marriage., 
^e  case  of  Doe  dem.  Uodsden  v.  Staple  (2  T.  R.  684,  and  in  equity  by  the  name 
^  Hodsden  v.  Lloyd,  2  B.  C.  G.  534)  shews  that  though  a  marriage  would  be  a 
revocation  of  a  will  of  a  feme  sole,  yet  it  would  be  otherwise  wh^  the  will  was 
ii^e  in  pursuance  of  a  power  which  authorized  a  will  being  made  before  the  marriage, 
bi  that  case  there  was  an  agreement  before  marriage,  signed  by  the  husband  and  wife, 
but  not  under  seal,  by  which  the  wife's  estate  was  settl^,  with  a  power  of  disposition 
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reaeired  to  ^e  wife,  and  the  wife  afterwards,  and  before  the  marriage,  dispoeed 
of  it  by  will  to  her  husband;  and  the  Lord  Chancellor  said,  "It  has  been 
argued  that  there  was  a  contract  here  to  enable  her  to  make  the  wiU.  and  thmt 
the  will,  although  made  antecedent  to  the  Marriage,  was  well  made  under  the  power ; 
but  it  appears  that  it  was  not,  nor  could  be  so,  because  the  power  to  make  a 
will  after  marriage  could  not  be  held  a  power  to  make  a  wiU  antecedent  to  it." 
It  is  submitted,  that  in  the  present  case  the  words  of  the  deed  giving  the  power 
shew  that  a  disposition  might  be  made  by  the  wife  before  as  wdl  as  during  the 
coverture,  for  the  words  used  are  "as  she,  the  said  Isabel  Wight,  notwith- 
standing her  said  intended,  or  any  future  coverture,  and  whether  she  shall  he 
covert  or  sole ;"  which  equally  apply  to  her  being  sole  before  as  after  marrriage. 
[Cbbsswsll,  J.— When  do  you  say  the  appointment  is  to  take  effect  ?  because  liie 
estate  under  the  appointment  is  not  to  arise  until  after  the  marriage ;  the  property  is 
not  settled  to  the  use  of  the  appointees  of  Mrs.  Logan  until  after  the  marriage.]  That 
will  not  prevent  her  previously  exercising  her  power  of  appointment,  aldiough  the 
appointment  may  not  be  to  take  effect  until  afterwards.  Sclater  v.  Travell  (Viner's 
Abridgment,  title  "Authority,"  G.  8),  where  a  power  given  to  a  married  woman,  in  east 
of  the  death  of  her  husband  in  her  lifetime,  to  charge  an  estate  with  a  sum  of  money, 
was  held  to  be  well  executed  by  her  in  the  lifetime  of  her  husband,  whom  she  after- 
wards survived.  To  the  same  effect  is  Dalby  v.  Pullen  (2  Bing.  148).  There  die 
power  of  appointment  vras  given  by  a  will  to  the  testator's  daughter,  tn  case  the  iestator^r 
grandson  should  die  without  issue  in  the  lifetime  of  the  testator's  said  daughter,  and  it 
was  held  by  this  Court,  on  a  case  sent  to  them  from  the  Court  of  Chancery,  that  the 
power  was  well  executed  by  a  deed  executed  by  the  testator's  daughter  in  the  lifetime 
of  the  grandson.  The  case  of  Doe  v.  Tomkinson  (2  M.  &  S.  165)  is  not  opposed  to^ 
this ;  but  the  power  being  only  to  the  survivor  of  two  persons,  the  Court  said,  tha^ 
until  the  contingency  had  happened  by  the  survivorship  of  one,  it  was  uncertain  wha 
was  to  have  the  power,  and  tiiey  drew  a  distinction  between  that  case  and  the  one- 
before  cited  from  Viner,  inasmuch  as  in  the  latter  case  the  power  was  given  to  a  desig- 
nated person,  to  be  executed  upon  a  contingency,  but  in  tiie  former  it  was  given  to  a 
contingent  person.  Here,  in  the  present  case,  the  person  to  take  is  well  designated, 
though  the  event  on  which  is  was  to  take  effect  had  not  at  the  time  happened. 

Channell,  Seijt.,  contrdi. — ^The  devise  in  the  codicil  can  only  operate  as  an  executioir 
of  the  power.  Now  the  property  is  conveyed  to  the  use  of  Isabel  Wight  until  the 
marriage,  and  after  the  marriage,  to  such  uses  as  she  may  appoint,  and  it  is  submitted 
that  no  power  is  given  to  appoint,  either  by  deed  or  will,  that  is  not  made  and  executed 
after  the  marriage.  To  support  it,  it  is  necessary  that  tibere  should  be  a  seisin  of  the 
estate  in  some  person  to  the  uses  of  the  appointment;  but  here,  until  the  marriage,  the 
seisin  is  to  the  use  of  Isabel  Wight,  and  there  is  no  seisin  whatever  to  the  uses  of  such 
persons  whom  she  may  appoint  until  after  the  marriage.  When  was  this  appointment, 
if  valid,  to  take  effect  ?  The  appointment  by  Mrs.  Logan  is,  in  default  of  children,  to 
her  intended  husband,  George  Logan,  and  his  assigns,  for  his  natural  life ;  there  is, 
therefbre,  nothing  to  shew  that  it  was  not  to  take  effect  until  after  the  marriage.  The 
words  "  intended  husband"  are  only  to  point  out  the  George  Logan  contemplated,  and 
he  would  take  an  interest,  through  the  trustees,  at  once  in  the  estate,  though  it  must  be 
admitted  that  he  would  not  have  any  beneficial  interest  until  the  death  of  Isabel 
Wight ;  but  if  the  appointment  was  capable  of  taking  effect,  the  beneficial  interest 
might  be  claimed  by  him  after  her  death,  although  the  marriage  may  never  have  taken 
place.  That  is  clearly  what  was  not  intended.  The  power,  therefore,  it  is  submitted, 
did  not  exist  until  after  the  marriage;  for  there  must  be  uses  to  support  the  power,  and 
there  were  here  no  uses  to  serve  the  power  until  the  marriage.  The  ewe  oi  Doe  v.  Steple 
is  distinguishable,  on  the  ground  that  the  instrument  there  creating  the  power  was  only 
a  parol  agreement,  and  was  not,  as  here,  a  deed,  and,  therefore,  no  seisin  to  uses  was  in 
such  case  raised.  In  that  case,  however,  Ashurst,  J.,  doubted  whether  the  parties 
might  contract  that  a  marriage  should  not  revoke  a  will,  saying,  "  It  might  have  been  a 
great  doubt  whether  it  could  have  been  agreed  that  the  marriage  should  not  revoke  the 
will,  even  if  there  had  been  words  for  that  purpose,  because  it  would  be  a  stipulation 
in  direct  opposition  to  the  rule  of  law;"  and  Mr.  Powell,  in  his  Treatise  on  Devises, 
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9rd  ed.  547,  in  his  notice  of  that  case,  observes,  "  That  where*  by  articles  preriouriy  to 
the  marriage  of  a  feme  $oIe,  a  power  of  disposition  is  given  her,  it  will  be  construed  to 
extend  to  a  will  made  during  the  coverture  only,  unless  the  contrary  be  expressed,  and 
in  such  a  case  an  ante-nupdal  will,  though  subsequent  to  the  articles,  will  be  revoked 
by  the  marriage." 

Tal/ourd,  Seijt.,  in  reply,  relied  on  Sclater  v.  Travell,  and  cited  Sugd.  on  Powers,  347, 
where  it  is  said  Sclater  v.  Travell  is  "  an  authority  that  where  a  power  is  authorized  to 
be  executed  in  a  contingent  event,  it  may  be  executed  before  the  happening  of  the 
contingency."  Cur,  adv.  vult. 

TiMDAL,  C.  J.,  now  delivered  judgment  as  follows: — In  this  case  the  question,  as 
agreed  by  the  parties,  is,  whether  the  codicil  executed  by  Mrs.  Logan  on  the  24th  of 
October,  1825,  is  a  valid  execution  of  the  power  of  appointment  contained  in  the  mar- 
riage settlement  of  the  22nd  of  the  same  month  ?  If  it  be  a  valid  execution,  the  plaintiff 
is  entitled  to  judgment ;  if  not,  the  defendant.  The  settlement  in  question,  after 
reciting  the  intended  marriage  between  Isabel  Wight  and  Greorge  Logan,  states  that 
Isabel  Wight  was  seised  in  fee  of  the  hereditaments  in  question,  and  conveys  them  to 
Thomas  Slchrist  and  his  heirs,  to  the  use  of  the  said  Isabel  Wight  and  her  heirs, 
until  the  solemnization  of  the  intended  marriage  ;  and  from  and  after  the  solemnization 
thereof,  to  the  use  of  such  person  or  persons,  for  such  estate  or  estates,  interest  or 
interests,  and  to  and  for  sudi  ends,  intents,  and  purposes,  and  upon  such  trusts,  and 
charged  and  chargeable  in  such  manner,  and  subject  to  such  powers,  provisoes,  declara- 
tions, and  agreements,  as  she,  the  said  Isabel  Wight,  notwithstanding  her  said  intended 
or  any  future  coverture,  and  whether  she  shall  be  covert  or  sole,  and  without  the  con- 
sent, concurrence,  or  privity  of  her  husband,  or  with  such  consent,  concurrence,, 
or  privity,  at  any  time  or  times,  and  from  time  to  time,  shall,  in  and  by  any 
deed  or  deeds,  writmg  or  writings,  to  be  by  her  sealed  and  delivered  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses,  or  in  and  by  her  last  will 
and  testament,  or  any  writing  in  the  nature  of,  or  purporting  to  be,  her  last  will  and 
testament,  or  any  codicil  or  codicils  thereto,  to  be  by  her  signed  and  published  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witnesses,  limit,  direct,  or  appoint,, 
or  give  or  devise  the  same ;  and  for  want  and  in  default  of,  and  until  such  limitations,, 
direction,  or  appointment,  gift  or  devise,  shall  be  effectually  made,  and  in  case  any  such 
shall  be  made,  then  subject  thereto,  when  and  so  often  as  the  estates  or  interests  thereby 
limited  or  created  shall  respectively  cease  or  determine,  to  the  use  of  the  said  Thomas 
Gilchrist,  his  heirs  and  assigns,  for  and  during  the  joint  natural  lives  of  the  said  Isabel 
Wight  and  George  Logan,  in  trust,  from  time  to  time  to  pay  the  rents,  issues,  and 
profits  of  the  said  hereditaments  and  premises  (after  all  taxes,  rates,  repairs,  insurances,, 
charges,  and  other  outgoings  payable  for  and  in  respect  of  the  said  premises,  or  any  of 
them,  shall  have  been  satisfied  thereout),  to  such  person  or  persons,  and  in  such  manner,. 
as  she,  the  said  Isabel  Wight,  by  note  or  order  in  writing  under  her  hand,  shall  order» 
direct,  or  appoint  (notwithstanding  her  coverture)  ;  and  in  default  of  such  order,  direc- 
tion, or  appointment,  then  unto  tiie  proper  hands  of  her,  the  said  Isabel  Wight,  to 
and  for  her  sole  and  separate  use,  wholly  and  independently  of  the  said  George  Logan,, 
and  vrithout  the  same  being  in  anywise  subject  to  his  debts,  control,  or  engagements  ; 
and  the  receipt  of  the  said  Isabel  Wight  alone,  it  is  hereby  declared,  shidl,  notwith- 
standing her  coverture,  be  a  sufiicient  discharge  for  so  much  of  the  rents  and  profits  of 
the  said  premises  as  shall  therein  be  expressed  to  be  received ;  and  from  and  imme- 
diately after  the  decease  of  them,  the  said  Isabel  Wight  and  George  Logan,  to  the  use 
of  the  said  Isabel  Wight,  her  heirs  and  assigns,  for  ever.  On  t£e  26th  of  October, 
1825,  the  marriage  took  place,  and  on  the  24th,  two  days  before  the  marriage,  and  two 
days  after  the  settlement,  Isabel  Wight  made  a  codicil  under  seal,  and  signed  and  pub- 
lished it  in  the  presence  of  three  credible  witnesses,  by  whom  it  was  duly  attested.  The 
codicil  is  in  the  following  terms :— "  This  is  the  codicil  to  my  before- written  will.  I 
give  and  bequeath  all  and  singular  my  messuages,  cottages,  and  hereditaments,  situate 
at  Croydon  and  Croydon  Common  aforesaid,  and  all  my  shares  and  interest  in  the  new 
Four  per  Cent.  Annuities,  and  all  other  my  real  and  personal  estate  whatsoever,  unto 
William  Birdsell,  of  Berwick  aforesaid,  derk,  and  John  Greenfield,  of  the  same  place, 
g;rocer,  and  their  heirs,  executors,  administrators,  and  assigns,  upon  trust,  for  all  the 
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dbfldren  of  my  body  who  shall  surriye  me  and  attain  twenty*one  yean  of  age,  and  Aar 
heirs,  executors,  and  administrators,  as  tenants  in  common,  in  equal  shares,  and  to 
apply  a  competent  part  of  the  interest,  rents,  and  dividends  for  the  maintenance,  during 
their  minorities,  of  all  my  children ;  and  for  default  of  such  children,  or  iailure  of  them, 
in  trust  for  my  intended  husband,  George  Logan,  and  his  assigns,  for  his  natural  life ; 
and  from  and  after  his  decease,  in  trust  for  all  the  children  of  his  body  who  shall  sunrire 
him  and  attain  twenty-one  years  of  age,  and  thdr  heirs,  executors,  and  administrators, 
in  equal  shares  as  tenants  in  common,  and  to  apply  the  rents  and  interest  in  manner 
aforesaid,  for  the  maintenance  and  education  of  them  during  their  minorities ;  and  for 
default  or  failure  of  such  children  of  his  body,  in  trust,  to  pay,  assign,  convey,  and 
transfer,  or  dispose  of  all  my  said  real  and  personal  estate  in  manner  as  the  same  is 
given,  bequeathed,  devised,  and  directed  by  my  before-written  will.  Witness  my  hand 
and  seal  ^s  24th  day  of  October,  1825  ;  and  I  declare  this  to  be  an  appointment  under 
the  two  deeds  of  setdement  of  my  real  and  personal  estate  on  my  intended  marriage, 
dated  the  22nd  instant."  Some  questions  were  adverted  to  in  the  course  of  the 
arg^ument  which  may  be  very  shortly  disposed  of.  It  is  no  objection  to  the 
power,  that  the  party  exercising  it  has  a  fee  or  other  interest  in  the  land.  This  is  dear 
from  many  cases — Sir  Edward  Clerc's  case  (6  Coke,  17)  ;  and  Mmmdrell  v.  Maimdr^ 
(10  Ves.  245),  and  other  cases  there  cited.  Nor  is  there  any  weight  in  the  objection 
that  the  execution  of  the  power  was  to  operate  after  the  event  arose  which  was  contin- 
gent at  the  time  llie  power  was  executed.  See  the  cases  of  Dolby  v.  PuUen  (2  Bing. 
144),  BJid  Sclater  v.  2Vaw// (Viner's  Abridgment,  tit.  •*  Authority,"  G.  8),  which  shews 
that  the  power  may  be  effectually  executed,  though  at  the  time  of  its  execution  it  is  un- 
certain whether  the  event  on  which  alone  it  could  take  effect  shall  ever  happen.  Nor 
is  there  any  doubt  that,  supposing  there  were  terms  in  the  settlement  to  extend  to  tiie 
codicil  made  after  the  settlement  and  before  the  marriage,  the  appointment  by  the 
codicil  was  not  revoked  by  the  marriage ;  and  according  to  ihe  language  of  Lord  Ken- 
yon  (2  T.  R.  684),  in  the  case  of  Doe  v.  Staple,  where,  after  stating  that,  **  generally 
speaking,  the  will  of  a/eme  sole  ceases  to  have  any  operation  after  she  becomes  covert;" 
he  adds,  "  but  it  is  equally  clear  that  where  an  estate  is  limited  to  uses,  and  a 
power  is  given  to  a  feme  covert  before  marriage  to  declare  those  uses,  such  limiU 
ation  of  uses  may  take  effect,  and  this  is  the  rule  even  in  a  court  of  law." 
And  the  exception  in  the  Act  7  Wm.  4,  c.  26,  which  excepts  from  the  enact- 
ment making  marriage  a  revocation  of  a  will  made  by  a  woman  under  a  power 
of  appointment,  when  the  estate  would,  in  default  of  appointment,  pass  to  her 
heirs,  executors,  or  administrators,  shews  that  before  the  Act  the  will  of  a  woman^ 
under  the  power  of  appointment,  would  not  be  revoked  by  a  subsequent  marriage. 
There  seems,  therefore,  to  be  no  doubt  that  the  power  to  appoint  by  her  codicil  m^ 
before  marriage,  if  proper  words  are  found  to  confirm  it,  might  be  fully  executed,  and 
take  effect  notwithstanding  the  subsequent  marriage ;  nor  is  there  any  doubt  that  if 
Isabel  Wight  had  such  a  power,  it  was  effectually  executed  by  the  codicil,  which 
expressly  refers  to  the  power,  and  is  in  all  respects  strictly  within  its  terms.  The 
question  therefore  is,  whether  the  power  given  in  the  settlement  did  arise  before  the 
marriage  ?  The  language  of  the  clause  conferring  that  power  is  full  and  precise,  as  it 
relates  to  the  time  when,  the  circumstances  under  which,  and  the  form  and  mode  by 
which,  it  may  be  exercised.  The  words  as  to  the  time  are,  *'  as  she,  the  said  Isaba 
Wight,  shall,  at  any  time  or  times,  and  from  time  to  time."  These  words  in  die 
ordinary  sense  comprehend  all  future  time,  and,  therefore,  the  time  between  the  settle- 
ment .and  the  marriage;  the  words  relating  to  the  circumstances  under  which  the  power 
may  be  executed  are,  "  notwithstanding  her  said  intended  coverture,  or  any  faturs 
coverture,  and  whether  she  shall  be  covert  or  sole,  and  without  the  consent,  con- 
currence, or  privity  of  her  husband,  or  with  such  consent,  concurrence,  or  privity." 
These  words  are  all  enabling,  none  of  them  restricting,  and  as  the  language  respecting 
time  comprehends  all  future  time,  so  that  respecting  circumstances  comprises  all  the 
circumstances  in  which  a  person  not  under  a  natural  incapacity  can  be  placed ;  there 
is  nothing,  therefore,  in  this  part  of  the  clause  which  restrains  the  generality  of  words 
relating  to  time.  But  further,  the  nature  of  the  uses  which  Isabel  Wight  is  to  have 
the  power  of  limiting  shews  that,  for  tiie  complete  operation  of  the  power  intended  to 
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he  given^  the  execation  of  it  before  the  mamage  should  be  operative.  These  uses  are, 
Ij  Uie  terms  of  the  setdement^  to  commence  from  and  immediately  after  the  solemniz- 
ation of  the  marriage :  she  uras,  by  those  express  terms,  if  she  thought  fit,  enabled  to 
make  an  appointment,  to  commence  from  and  immediately  after  the  marriage.  Now 
this  could  not  strictly  and  completely  be  performed  by  an  execution  after  marriage,  as 
it  would  operate  only  from  the  time  of  its  execution,  and  the  time  between  the  marriage 
and  the  execution  of  the  power  bein^  limited  to  the  release  to  uses,  any  execution 
after  marriage  must  have  some  part,  however  small,  of  the  uses  to  which  the  power 
was  originally  intended  to  extend  unacted  upon.  With  regard  to  the  terms  of  that 
part  of  the  clause  conferring  the  power  which  relates  to  the  mode  and  form  in  which  it 
is  to  be  exercised,  though  they  are  not,  if  simply  and  loosely  construed,  inconsistent 
with  the  construction  &at  would  confine  the  execution  to  the  time  which  follows  the 
marriage,  yet  it  will  be  found  that  tiie  otiier  construction  is  the  more  consonant  to 
^bar  full  and  exact  meaning.  Those  words  which  give  the  power  to  give  and  devise 
by  will  or  codicil,  as  disting^mshed  from  the  power  to  appoint  by  writing,  in  the  nature 
of  a  will  or  codicil  made  by  Isabel  Wight,  would  be  uscdess  unless  made  for  the  purpose 
of  a  will  or  codicil  made  before  her  intended  marriage,  or  after  that  and  before  any 
future  marriage,  preventing  such,  however,  from  being  revoked  by  marriage.  The 
words  themselves  are  for  that  purpose  most  appropriate,  and  the  power  is  a  reasonable 
and  proper  one.  The  effect  of  those  words  is,  in  combination  with  those  which  enable 
her  to  appoint  during  coverture,  to  prevent  any  coverture  from  affecting  in  any  way 
any  disposition  of  her  lands  by  the  power,  and  saving  the  necessity  of  renewing  after 
coverture  any  disposition  made  while  sole  or  covert,  but  which  she  might  not  desire  to 
alter.  Indeed,  to  suppose  the  word  "  sole  *'  was  introduced  for  the  purpose  only  of 
protecting  her  will  made  during  widowhood  would  be  to  take  away  from  its  effect  a 
case  to  which  it  naturally  applies,  and  was  in  the  immediate  contemplation  of  the 
parties,  and  sure  to  happen  if  the  marriage  took  place  at  all ;  and  it  appears  exoes- 
sively  to  limit  the  directions  depending  upon  the  future  contingency  of  her  surviving 
her  busband  and  marrying  again.  We  think,  therefore,  the  intention  of  the  wonii 
was  to  confer  the  power  to  appoint  before  as  well  as  after  the  marriage,  and  that  that 
intention  was  effectually  expressed.  The  case  of  Hodsden  v.  Uoyd  (2  Bro.  C.  C.  534) 
was  relied  on  for  the  defendant.  In  that  case  an  agreement,  not  under  seal,  was  made 
befnre  the  marriage,  by  which  it  was  agreed  that  the  wife's  fortune  should,  if  she 
happened  to  die  first,  be  at  her  own  disposal ;  and  by  the  parties  it  was  agreed  to 
prepare  settlement  deeds  to  tiiat  effect,  and  the  agreement  was  accordingly  prepared  and 
executed.  On  the  same  day,  after  the  agreement  and  before  the  marriage,  Catherine 
Culver,  the  intended  wife,  made  her  will,  and  thereby  gave  the  interest  of  all  her 
fortune  to  her  husband  for  life.  The  Lord  Chancellor  held  the  will  was  revoked  by 
marriage.  The  distinctions  between  that  case  and  the  present  are  many  and  obvious. 
The  agreement  was  not  under  seal ;  there  was  no  person  seised  to  any  use ;  no  express 
mention  of  any  power,  or  when  or  how  it  was  to  be  executed.  In  order  to  support  the 
will  and  the  execution  of  the  power,  it  will  be  necessary  to  construe  the  words  "  and 
if  the  said  Catherine  Culver  shall  happen  to  die  first,  then  the  aforesaid  fortune  to 
be  at  Ler  own  disposal,''  as  ccmferring  an  equitable  power  of  appointment  by  will  made 
by  her  before  marriage.  The  Lord  Chancdlor  did  not  so  construe  it,  but  considered 
it  conferred  a  power  only  to  make  a  will  after  marriage,  and  there  seems  no  reason  to 
doubt  the  correctness  of  that  construction.  That  case  differs  so  widely  from  the  terms 
of  the  settlement  in  the  present  case,  by  which  the  power  defined  by  the  express  words 
as  to  the  time,  circumstances,  and  mode  of  execution,  is  enforced,  tibat  the  construction 
of  the  one  has  no  bearing  upon  that  of  the  other.  Upon  the  whole,  therefore,  we  are 
of  opinion  that  judgment  must  be  given  for  the  plaintiff. 

Jvd^iment/or  plauUif. 
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May  26,  June  9  and  26,  1845. 
Warren  v.  Po»rLRTHWAiTE.(a) 

Pnblieaiion  qf  wUl^^ConitrueHom-^Spte^  lefftuiUs. 

A  married  woman  had  a  power  of  appointing  certain /kinds  **  by  her  last  will  and  testament  in  itrit- 
infff  or  by  any  codicil  thereto  duly  signed  and  published  in  the  presence  of  two  or  more  credible 
witnesses.**  She  made  a  will  referring  to  the  power ,  and  after  the  signature  of  Jkereeff'  and  three 
other  persons,  there  was  the  following  memorandum  in  her  handwriting : "  Signed  and  eemied  ei 
Hamburgh  Houses  the  2Zrd  day  qf  July,  1834,  in  the  presence  of  the  above  witnesses^  all  eenmids 
in  the  house,"    Held,  that  this  was  a  valid  execution  of  the  power, 

An  acknowledgment  or  declaration  by  a  testator,  in  the  presence  of  witnesses,  that  an  instrument  it 
testamentary,  amounts  to  a  publication  of  that  instrument  as  his  will, 

A  married  woman,  having  a  testamentary  power  over  funds  and  securities  standing  in  difereninmnee, 
made  a  will  appointing  portions  of  the  funds,  which  she  erroneously  described,  in  favour  qf  da/' 
ferent  parties,  and  it  was  held,  under  the  circumstances  of  the  case,  that  the  legacies  were 
specific.  , 

MRS.  POSTLETHWAITE,  the  testatrix  in  this  cause,  was  entided,  under  the  will 
of  her  father,  to  1,853/.  Is.  Three-and-a-Half  per  Cent.  Consolidated  Bank  Annui- 
ties ;  630/.  3s.  Three  per  Cent.  Consolidated  Bank  Annuities,  and  three  shares  in  the 
Oxford  Canal  Na^'igation  Company ;  and  was  also  absolutely  possessed  of '  1 ,9001. 
Three  per  Cent.  Consolidated  Bank  Annuities,  and  two  other  shares  in  the  Oxford 
Canal.  Upon  her  marriage,  this  property  was  transferred  into  the  names  of  four 
trustees,  upon  trust  to  pay  the  dividends  to  Mrs.  Postlethwaite  for  life,  and  after- 
wards to  her  husband  for  life ;  and  after  the  decease  of  the  survivor  of  them,  upon 
trust  to  stand  possessed  of  the  property  comprised  in  the  settlement  for  the  issue  of 
the  marriage  ;  and  in  default  of  issue,  upon  trust  to  pay,  assign,  and  transfer  the  same 
unto  such  persons,  in  such  shares,  and  in  such  manner  as  Mrs.  Postlethwaite  should, 
by  any  deed  in  writing,  executed  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses,  "  or  by  her  last  will  and  testament,  in  writing,  or  any  writing 
in  the  nature  of  or  purporting  to  be  her  last  vriU  and  testament,  or  any  codicil  or 
codicils  thereto,  to  be  by  her,  notwithstanding  her  coverture,  signed  <md  pubUshei 
in  the  presence  of  the  like  number  of  witnesses,  direct  or  appoint,  give  or  bequeath 
the  same ;"  and  in  default  of  appointment,  upon  trust  for  her  next  of  kin,  under  the 
Statute  of  Distributions,  as  if  she  had  died  unmarried  and  intestate. 

The  1,853/.  Is.  Three-and-a-Half  per  Cents.,  and  the  t^^^o  sums  of  630/.  3s.  and 
1,900/.  Three  per  Cents.,  making  together  2,530/.  3s.  Three  per  Cents.,  and  the  five 
Oxford  Canal  shares,  were  transferred  into  the  names  of  the  four  trustees  of  the  set- 
tlement. Subsequently  to  the  marriage,  the  Rev.  George  Taunton,  by  his  will,  be- 
queathed to  his  sister,  Mrs.  Postlethwaite,  a  legacy  of  500/.,  which  was  invested  in  the 
names  of  herself  and  her  husband,  in  the  purchase  of  539/.  16s.  6d.  Three  per  Cent. 
Reduced  Bank  Annuities.  On  the  death  of  one  of  the  trustees  of  the  settlement, 
another  was  appointed,  in  pursuance  of  a  power  contained  in  the  settlement ;  and  there- 
upon the  sums  of  stock  included  in  the  settlement  were  transferred  into  the  names 
of  the  three  continuing  trustees  and  the  new  trustee;  but  the  canal  shares  were 
suffered  to  remain  in  the  names  of  the  four  original  trustees. 

There  being  no  issue  of  the  marriage,  Mrs.  Postlethwaite,  on  the  23rd  of  July,  1834, 
made  her  will,  which,  so  far  as  it  is  necessary  to  ^tate,  was  as  follows  : — **  In  confor- 
mity to  an  authority  vested  in  me  by  the  will  of  my  father,  and  the  power  given  in 
my  marriage  settlement  with  Mr.  William  Postlethwaite,  I,  being  this  day,  by  the  bless- 
ing of  Almighty  God,  of  sound  understanding,  proceed  to  make  the  following  distribu- 
tion of  my  property."  She  then  expressed  a  desire  to  confirm  her  marriage  settlement, 
under  which  her  husband  took  a  life  interest,  and  appointed  her  two  sisters,  Mrs.  Henry 
(a)  Reported  by  G.  S^  Allmvtt,  Esq.,  Barrister-at-law. 
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Smith  and  Charlotte  Warren,  her  executors;  and,  in  case  of  their  death,  two  other 
.persons.  The  testatrix  then  bequeathed  to  her  said  executors,  "  in  trust,  1,700Z.,  now 
standing  in  the  Three- and-a- Half  per  Cents,  in  the  joint  names  of  William  and 
Elizabeth,  or  Eliza  Postlethwaite,  for  the  following  purposes : — 1,500/.  to  accrue  for 
the  benefit  and  advantage  of  the  orphan  children  of  my 'deceased  brothers,  Henry  and 
Daniel,  until  they  severally  become  of  age ;  then  100/.  Three-and-a-Half  per  Cents,  to 
be  paid  to  each,"  &c.,  naming  fifteen  children.  "  And  I  bequeath  and  give  to  the 
Rev.  Henry  Smith,  and  William  Warren,  Esq.,  100/.  each,  Three-and-a-Half  per 
Cents.,  to  be  paid  them  free  of  legacy  duty."  The  testatrix  then  gave  various  lega^ 
cies  of  rings,  of  the  value  of  10/.  each,  and  proceeded  :^"  And  I  further  bequeath  to 
my  said  executors,  Mrs*  Henry  Smith  and  Charlotte  Warren,  in  trust,  500/.,  from 
moneys  standing  in  the  joint  names  of  William  and  Elizabeth,  or  Eliza,  Postle- 
thwaite, being  part  of  the  legacy  left  me  by  my  brother,  the  Rev.  George  Taunton, 
and  standing  in  the  Three  per  Cent.  Reduced,  to  accrue  for  the  benefit  of  the 
five  daughters  of  m^  above-named  brother,  until  they  severally  attain  the  age  of 
twenty-one  years ;  then  each  to  receive  100/.,  namely,"  &c.  "  I  give  and  bequeath 
.1,000/.  Three  per  Cents,  to  my  brother,  the  Honourable  Mr.  Justice  Taunton,  and  I 
give  and  bequeath  to  the  Rev.  Dr.  Radford,  rector  of  Lincoln  College,  and  the  Rev. 
JSdmund  Goodenough  Bayly,  in  trust,  for  the  sole  use  and  advantage  of  my  sisters,  Mrs. 
Henry  Smith  and  Charlotte  Warren,  1,800/.  Three  per  Cents.,  now  standing  in  the  joint 
names  of  William  and  Elizabeth,  or  Eliza,  Postlethwaite,  to  be  equally  divided — 900/.  to 
Mrs.  Henry  Smith  and  900/.  to  Charlotte  Warren  ;  and  I  further  give  and  bequeath 
to  the  aforesaid  Dr.  Radford,  rector  of  Lincoln  College,  and  to  the  Rev.  Edmund 
Goodenough  Bayly,  in  trust,  four  canal  shares,  standing  in  the  joint  names  of  William 
and  Elizabeth,  or  Eliza^  Posdethwaite,  for  the  sole  use  and  advantage  of  my  two  sistevs, 
Mrs.  Henry  Smith  and  Charlotte  Warren."  The  testatrix  then  gave  all  her  plate, 
&c.  to  her  two  sisters,  and  appointed  them  her  residuary  legatees.  The  signature  and 
attestation  was  as  follows : — "  Elizabeth  Postlethwaite,  James  Eden,  Mary  Austin,. 
Ann  Emery.  Signed  and  sealed  at  Hamburgh  House,  the  23rd  day  of  July,  1834,  in 
presence  of  the  above  witnesses,  all  servants  in  the  house."  The  testatrix  died  two 
days  after  the  date  of  the  will,  and  ]&tX^x^  of  administration  of  her  estate  and  effects, 
with  the  will  annexed,  were  granted  to  her  sisters,  Mrs.  Henry  Smith  and  Charlotte 
Warren.  William  Postlethwaite,  the  husband,  died  in  April,  1843,  and  this  suit  was 
instituted  on  the  1 7th  of  January,  1844,  for  the  purpose  of  carrying  into  effect  the  trusts 
of  the  will,  under  the  direction  of  the  Court. 

The  first  question  which  arose  was  as  to  the  validity  of  the  will  as  an  execution  of 
the  power  of  appointment,  the  memorandum  of  attestation  not  stating  that  the  will  was 
."  published."  The  evidence  as  to  the  words  used  by  the  testatrix  when  the  will  was 
executed,  was  somewhat  conflicting ;  but  it  appeared  that  the  witnesses,  who  were  the 
domestic  servants  of  the  testatrix,  signed  their  names  immediately  after  the  signature 
by  the  testatrix.  By  the  Master's  report,  it  was  found  that  at  the  time  of  the  death  of 
the  testatrix,  or  at  any  time  subsequent  to  her  marriage,  there  were  not  standing  in  the 
joint  names  of  herself  and  her  husband,  or  in  her  name  alone,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  the  books  of  the  Oxford  Canal  Navi- 
gation Company,  or  in  the  books  of  any  other  company,  any  government  or  other 
annuities  or  securities,  or  shares,  except  the  sum  of  539/.  1 6s.  4d.  Three  per  Cent. 
Reduced  Bank  Annuities,  standing  in  the  joint  names  of  the  testatrix  and  her  husband; 
and  that  the  testatrix  did  not  execute  any  other  appointment,  under  the  power  con- 
tained in  the  marriage  settlement,  than  the  will  of  the  23rd  of  July,  1834. 

Swanston  and  D.  James,  for  the  plaintiff,  contended  that  the  signing  and  sealing  of 
the  will  by  the  testatrix,  in  the  presence  of  the  witnesses,  was  equivalent  to  publishing 
the  will ;  and,  therefore,  there  was  enough  upon  the  face  of  the  will  to  shew  that  the 
formalities  required  by  the  power  had  been  complied  with. 

Freelmg,  Bazalgette,  Torriano,  Maule,  Fisher,  and  Willcock,  for  the  defendants, 
argued  that  evidence  was  not  admissible  to  explain  the  circumstances  of  the  execution 
of  the  will ;  but  if  it  were,  as  the  evidence  was  conflicting,  the  testatum  clause  must  be 
alone  attended  to  by  the  Court ;  and  that  clause  shewed  that  the  testatrix  had  not  com- 
plied with  the  terms  of  the  power  in  the  execution  of  the  will. 

The  following  cases  were  cited,  in  the  course  of  the  argument,  upon  this  first  ques- 
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tion  3  M'Quem  v.  Farqukar  (1 1  Ves.  467)  ;(a)  Wright  ▼.  Wakrford  (17  Ves.  458) ;  (&) 
BMMdge  v.  Smith  (8  Sim.  86) ;  (c)  Doe  dem  SpUsbwy  y.  Btirdett  (4  Ad.  &  BO. 
1) ;  (d)  il//m  T.  Bradshaw  (1  Curteis,  110)  ;  George  r.  Riley  (2  Curteis,  1) ;  and  Pm^ 
ntmt  T.  Kingscote  (7  Juriat,  754). 

The  VigB'Ghawcbllob.— How  this  case  woold  have  stood  if  the  language  of  the 
.power  had  required  an  attestation,  it  is  not  necessary  for  me  to  give  an  opinion.  The 
language  of  tlie  power  requires  only  that  the  will  shall  he  duly  signed  and  puhlialied 
by  the  lady  in  the  presence  of  two  witnesses.  It  does  not  require  s^ing.  An  instro- 
ment  is  produced  in  the  form  of  a  will»  which  is  admitted  to  have  been  signed  by  her. 
«Qd  the  names  of  three  witnesses  are  also  upon  it.  That  she  signed  this  witii  a 
testamentary  intention  appears  clear,  and  could  not  reasonably  be  disputed,  and  hn 
not  been  so.  The  first  question  is,  did  she  sign  it  in  the  presence  of  two  witnesses? 
•There  is  at  the  foot  of  the  instrument  a  memorandum,  which  is  admitted  to  be  in  her 
.handwriting,  **  signed  and  sealed  at  Hamburgh  House,  thb  23rd  day  of  July,  1834, 
in  the  presence  of  the  above  witnesses,  all  servants  in  the  house."  The  lady  died  two 
days  a^rwards.  It  is,  as  I  have  said,  signed  by  her ;  and  there  is  also  the  impresska 
of  a  seal  placed  close  to  her  signature.  Now,  whether  the  signatures  of  the  witnesaes 
are  or  are  not  to  be  connected  with  this  attestation,  it  is  immaterial,  I  think,  to  decide; 
I  do  not  decide  it.  However  that  may  be,  this  memorandum  in  her  handwriting  shem 
that  her  mind  was  addressed  to  the  materiality  or  the  prudence  of  signature  being  m 
^e  presence  of  the  witnesses.  If,  according  to  the  argument  of  some  of  those  win 
oppose  ^toB  instrument,  this  memorandum  is  to  be  considered  as  connected  with  the 
signatures  of  the  witnesses,  as  far  as  the  witnesses  are  concerned,  then  the  probability 
la  increased  that  the  signature  was  in  their  presence,  because  then  they  at  least  would 
ihave  acknowledged  that  the  signature  was  in  their  presence.  I  do  not  decide  that 
.point;  for  I  am  clearly  of  opinion,  both  upon  principle  and  upon  the  highest  authority, 
.that,  where  an  attestation  iB  not  required,  the  mere  circumstance  that  there  is  an 
attestation,  specifying  certain  things,  does  not  exclude  evidence  that  other  things  were 
done  besides  those  which  are  attested.  For  these  reasons,  I  do  not  decide  that  the 
signatures  of  the  witnesses  are  or  are  not  to  be  connected  with  the  memorsndum  of 
attestation  below  those  signatures.  It  being  then  probable,  from  the  circumstances  of 
the  case,  of  which  there  is  no  question,  and  especially  from  the  circumstance  that  this 
memorandum  was  written  by  the  testatrix  herself,  that  she  did  sign  in  the  presence  of 
the  three  witnesses,  or  two  of  them,  is  that  assumption  inconsistent  with  the  testimony 
of  the  witnesses  taken  together  ?  I  think  that  it  is  not.  Taking  the  depoaitions  of 
the  three  witnesses  together,  the  probability  that  she  actually  signed  and  not  merely 
acknowledged  her  signature,  in  the  presence  of  three  or  two  of  them,  is  rather  increased 
tiian  diminished.  I  ^ve,  therefore,  no  opinion  wheUier,  in  the  case  of  a  power  sudi 
as  this  is,  an  acknowledgment  of  a  signature  is  or  is  not  equivalent  to  a  signatore.  The 
just  Qondusion,  in  point  of  fact,  from  this  document  and  from  what  the  witnesses  state, 
is,  tiiat  it  was  signed  by  this  lady  in  the  presence  of  two  witnesses.  The  next  ques- 
tion  is,  whether  it  was  published  by  her  in  the  presence  of  two  witnesses.  It  may  be  dif. 
ficult  to  give  an  exact  or  fiill  definition  of  the  term  "publication"  used  in  the  tes- 
tamentary sense,  but  the  authorities,  I  think,  wairant  me  thus  far,  tiiat  whatever  the, 
U  any  thmg  else,  maybe  apublication  of  a  will,  it  is  a  publication  if  a  testator  in  the 

J  a)    M*  Queen  t.  Farquhar.    Axumst  8,  12,  17,  attested  by  two  witnesaes  only,  was  not  a  gooi 

i  81 1   1805.    Lord  Eldon,  L.C.— Where  there  execotion  of  the  power. 

was  a  power  of  appointment  by  deed,  to  be  signed  (d)  Doe  dem,  l^aiiawy  t.  Burdeit,    Miehaelinai 

and  sealed  in  the  presence  of  witnesses,  and  the  Term,  6  Wm.  4.     Lord  Oenman,  C.J.— -Lands 

attestation  applied  only  to  sealing  and  delivery,  were  limited  to  such  uses  as  A.B.  shonld  > 


though  the  deed  purported  to  be  signed,  sealed,  and     by  her  last  will  and  testament  in  writing,  to  be 
oxeented,  it  was  presnmed  that  the  signatore  was     by  her  signed,  sealed,  and  pnbHahed  in  the 


in  the  presence  of  the  witnesses.  sence  of,  and  attested  by,  three  or  more 

(d)    Wright  yr.   Waktford.     March    18,    1811.     witnesses.    A.B.  rigned  and  sealed  an  ina 

Lord  Bldon,  L.C.-«A  similar  deeiaion  to  that  in     containing   an  appointment,    commencing :    *'  I. 

M'Queen  t.  Farquhar.  A.B.,  do  publish  and  declare  this  to  be  mytant  will 

{e)  BamAridge  y.  Smith,    Jane  11,  1836.    Sir     and  testament;"  and  endfaig,  "I  dedare  this  only 


L.  Shadwdl,  V.C.— A  power  was  reooired  to  be  to  be  my  last  will  and  testament.     In 

exerdsed  by  any  writing  nnder  the  hand  and  seal  of  whereof  I  have,  to  this  my  last  will  and  teatamcnft, 

the  donee,  attested  by  two  witnesses ;  or  by  will,  set  my  hand  and  seal,  the  ISth  day  of  September," 

signed,  sesled,  and  ezecoted  in  the  presence  of,  and  &e.  The  attestation  wm  simply,  '*  Witness  A^.^ 

attested  by,  three  witnesses ;  and  it  was  hdd,  that  a  E.B.,  A.C."    Held  a  good  execation  of  the  ] 

will  under  the  hand  and  seal  of  the  donee,  bi^t  on  the  flMc  of  the  instrument. 


presence  of  witnesses  acknowledges  or  declares  an  instrument  to  be  testamentary. 
The  question  then  is,  whether  it  is  the  just  inference,  from  the  document  and  the 
eridence,  that  the  testatrix  acknowledged  and  declared  this  instrument  to  be  testamen- 
tary in  the  presence  of  two  witnesses.  It  is  not  to  be  expected  that  witnesses  in  this 
situation  of  life,  or  indeed  in  any  conditioa  of  life,  if  not  bdoitging  to  the  profession  of 
the  law,  should  at  a  distance  of  ten  years  be  a^  to  say  whether  liie  expression  used 
'Wtm  *'  deed"  or  "  will/'  or  what  was  the  exact  or  precise  course  of  facta  that  took 
^phee,  or  the  s^et  tenor  of  the  words  used.  It  is  not  to  be  expected.  It  would  be 
dangerous,  however,  in  a  case  of  this  description,  to  examine  too  dosely,  and  with  too 
much  minuteness,  the  statements  made  upoi^  the  recollection  of  such  ciicamstanoes  aa 
these,  at  a  great  distance  of  time,  where  there  is  no  imputation  and  no  soapicion  of 
fraud.  It  is  clear,  from  what  the  witnesses  say,  that  the  testatrix  summoned  them  for 
the  purpose  of  effecting  and  completing  a  formal  act  of  busiaeas.  She  aeema,  so  fer  aa 
one  can  collect  from  tibia  instrument,  and  ficom  the  cirouBiatancea,  to  hare  been  a 
woman  of  good  undentanding,  and  a  woman  of  buaineaa.  She  waa  alive  to  the 
necessity  of  there  being  witnesses,  or  at  least  to  its  prudence ;  and  it  is  quite  dear  that 
she  did  in  some  manner  call  the  attenrdon  of  the  witnesaea  to  the  cix^cumataiicc  that  it 
waa.  a  formal  instrument,  a  matter  of  busineaa  aflFecting  property,  that  they  wne 
atlestiBg.  Is  it,  then,  a  fair  and  reasonable  inferesce  from  the  curcnmstattces,  that  she 
misdescribed  the  instruflaent,  or  that  she  saealdoiied  it  to  them  aa  otherwise  than  it  ww  ^ 
The  probability  is,  that  she  mentioned  it  to  them  as  it  waa.  I  am  of  opinion,  tint  aa» 
from  the  testimony  of  the  witnesses,  it  ia  not  necessary  to  suppose  she  miadesaribed  the 
instrument  (and  in  some  manner  she  did  describe  it),  so  that  testimony,  in  myopinion^ 
renders  it  reasonable  to  condude  that  she  did  accurately  deacribe  it.  I  am  of  opinion,, 
from  the  evidence,  that  the  just  condusion  is,  that  she  signed  this  instrument  as  her 
win  in  the  presence  of  two  witnesses ;  and  that,  by  dedaring  it  in  t^  presence  of  two 
witnesses  to  be  her  will,  she  published  it,  and  therefore  it  must  be  estab&hed.  What 
I  have  said  is  not  to  have  the  least  reference  to  any  case  where  an  atteatadoo  ia 
required. 

June  9. 

The  second  question  whidi  arose  upon  the  will  of  Mn.  Postlethwaite  was  now 
alrgued,  and  it  was  whether  the  legadea  given  by  the  will  were  general  or  apedfic.  On 
behalf  of  several  of  the  defendants,  it  waa  contended  that  the  1,700^.  and  1,800/.  were 
specific,  as  being  charged  on  a  particvdar  fund ;  and  though  the  fond  waa  misdescribed 
as  standing  in  tibe  joint  names  of  the  testatrix  and  her  husband,  yet  it  waa  capable  of 
being  sufficiently  identified  as  tiiat  over  which  she  had  a  power  of  appointment,  and 
which  it  was  her  intention  to  designate.  The  legacy  of  1,000/.  waa  a  general  legacy^ 
as  it  was  given  vrithout  any  deacription  of  the  funds  from  ^orinch  it  was  to  come.  IMse 
of  Marlborough  v.  Lord  Godoiphin  (2  Ves.  sen.  75) ;  Cotter  v.  Layer  (2  P.  Wms. 
623) ;  Oke  v.  Heath  (1  Ves.  sen.  1S9)  ;  SoutUf  v.  Stonehtmse  (2  Ves.  sen.  612)  ; 
Heweony.Reed  (5  Madd.  451);  Machmley  v.  Siion  (S  ^m.  561);  (a)  SelwoadY. 
Mildmay  (3  Ves.  306);  Buhop  of  Peterbartmgh  v.  Matlock  {I  Bro.  Ch.  Ca.  565); 
Simmons  v.  Vallance  (4  Bro.  Ch.  Ca.  845).  It  was  also  argued  that,  although  the  will 
of  a  feme  covert  could  only  be  made  by  virtue  of  a  power,  yet  the  instrument  by  which 
the  power  was  exerdsed  was  in  the  nature  of  a  will,  and  was  in  all  respects  subject  to 
the  same  rules  of  construction  as  any  other  will. 

{a)  MaekMey  v.  Sium,    Jnly  13,  1837.    Sir  L.  wao  attested  t»y  three  wkaesses,  gaTe  eercral  pecu- 

SbadweU,  V.C. — ^A  testator  gave  to  trustees  a  sum  siary  legacies,  and  directed  them  to  be  paid  out  of 

of  Three  per  Cents.,  intrust  for  his  daughter  for  the  moneys  invested  in  her  name  in  the  Four  per 

life,  and  after  her  decease,  in  trust  for  sueh  per-  Cent.  GoTcmment  Securities.     The  daughter  died 

tons  and  for  such  purposes  as  she  should,  either  UBanairied.    She  had  no  Four  per  Cents,  standisf 

by  deed,  or  by  her  will  signed  and  published  by  her  in  her  name,  nor  was  there  any  property  to  satisfy 

in  the  presence  of,  and  attested  by,  two  witnesses,  the  legacies,  except  the  Three  per  Cents,  standing  in 

appoint,  and  in  default  of  appointment,  in  trust  for  the  names  of  the  trustees  of  her    father's  will, 

her  children  ;  but  if  shs  should  leave  no  child,  then  Held,  that  the  power  was  not  confined  to  the 

in  trust  for  the  testator's  other  daughters  and  their  daughter's  children,  but  was  general ;  and  that  her 

children.     The  daughter,  by  her  will,  which  was  will  was  a  due  execution  of  it. 
expressed  to  be  signed  and  sealed  only,  but  which 
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June  26. 

The  Vicb-Chancrllob. — It  haviiig  been  already  decided  that  the  will  of  the  testa- 
trix in  the  cause  was  signed  and  published  by  her  in^  the  presence  of  two  competent 
witnesses,  and  it  being  admitted  that,  at  the  time  she  did  it,  she  had,  by  virtue  of  her 
marriage  settlement,  a  power  of  appointment  by  such  a  will,  subject  to  die  life  interest 
of  her  husband,  who  is  now  deceased,  but  who  survived  her,  over  five  canal  shares,  and 
1,853/.  is.  Three-and-a-Half  per  Cent.  Consolidated  Bank  Annuities,  then  standing 
in  the  joint  names  of  four  trustees ;  2,530/.  3s.  Three  per  Cent.  Consolidated  Bank 
Annuities  in  the  names  of  other  trustees,  I  have  collected  that  the  canal  shares  then 
stood  in  the  names  of  the  trustees  of  one  of  the  two  sums  of  stock  I  have  mentioned. 
It  is  admitted  that  the  marriage  settlement,  containing  the  power  which  I  have  men- 
tioned, is  the  settlement  noticed  in  the  will,  and  does  not  extend  over  any  other  pro- 
perty, except  that  which  has  just  been  mentioned.  The  testatrix  had  no  other  testa- 
mentary capacity  or  power ;  but  there  stood  in  the  names  of  her  husband  and  herself 
a  sum  of  539/.  168.  4d.  Three  per  Cent.  Reduced  Annuities,  which  had  been  produced 
by  a  legacy  left  her  by  her  brother,  the  Rev.  George  Taunton ;  but  it  follows,  from 
iirhat  I  have  already  said,  that  she  was  not  empowered  to  dispose  of  that  sum,  nor  does 
she  appear  to  have  been  interested  in  any  property  except  as  I  have  stated.  Consi- 
dering these  facts,  and  the  particular  language  of  the  will,  I  think  it  must  be  read  as 
giving  1,500/.  Three-and-a-Half  per  Cents.,  part  of  the  1,853/.  Is.  Three-and-a-Half 
per  Cents.,  specifically  in  favour  of  the  children  of  her  brothers,  Henry  and  Daniel  Taun- 
ton ;  100/.  of  the  same  stock  specifically  to  the  Rev.  Henry  Smith ;  and  100/.  of  the 
same  stock  specifically  to  Mr.  Warren ;  and  as  charging  the  residue  of  the  same  stock 
with  the  ring  legacies  of  10/.  each,  these  legacies  affecting,  I  think,  that  residue  only, 
which  residue,  I  conceive,  must  further  beu:  the  legacy  duty,  so  far  as  it  is  payable 
upon  each  of  the  bequests  I  have  mentioned,  including  the  1,500/.  Should  the  1,853/. 
not  be  exhausted,  I  am  of  opinion,  the  remainder  of  that  fund  must,  as  this  will  is 
worded,  be  considered  as  abated,  and  will  be  taken  by  Mrs.  Smith  and  Mrs.  Warren, 
whom  the  testatrix  describes  as  residuary  legatees.  I  think  that  by  the  1,0002.  Three 
per  Cents.,  which  she  gives  in  general  terms  to  Mr.  Justice  Taunton,  and  the  1,800/. 
described  as  standing  in  the  joint  names  of  William  and  Elizabeth  Postlethwaite,  she 
must,  on  the  whole  of  the  will,  these  facts  being  considered,  which  may  be  properly 
taken  into  consideration,  be  held  to  have  meant  the  2,530/.  3s.  Three  per  Cent.  Con- 
sols, which  were  subject  to  the  power,  and  that  there  is,  accordingly,  a  specific  dispo- 
sition of  it  between  Mr.  Justice  Taunton  and  his  two  sisters  ;  he  or  his  estate  taking 
ten  twenty-eighths,  and  his  two  sisters  the  remaining  eighteen  twenty-eighths.  The 
two  sisters  took  the  five  canal  shares,  four  of  them  for  their  separate  use  respectively, 
and  also  the  fifth  for  their  separate  use,  or  under  the  appointment  to  them  as  residuary 
legatees  ;  whether  the  one  way  or  the  other,  it  is  not,  I  suppose,  material  to  them. 
As  there  has  not  been  mentioned  to  me  any  authority  for  applying  to  a  case  of  this  kind, 
as  to  costs,  the  general  rule  obtaining  on  that  subject  in  tiie  case  of  the  ordinary  admi- 
nistration suit,  I  must  assume  that  there  is  no  such  authority ;  and  so  assumiftg,  I 
think  the  costs  of  the  present  suit  ought  to  be  borne  rateably  between  the  1,853/.  Is. 
Three-and-a-Half  per  Cents.,  and  2,530/.  Three  per  Cent.  Consols,  and  the  five  canal 
shares ;  and  that  the  contribution  of  the  1,800/.  must  fall  rateably  on  all  entiUed  to 
participate  in  it,  including  the  10/.  legacies  and  the  residuary  legatees.  I  think  I 
may  say  that  this  is  the  mode  of  disposing  of  the  costs  in  such  a  suit  as  the  present; 
assuming  my  view,  in  other  respects,  to  be  correct,  and  my  opinion  has  the  concurrence 
of  more  than  one  of  the  other  learned  judges  of  this  court,  to  whom  I  have  mentioned 
the  matter.  Whether  or  not  the  same  or  similar  point  was  argued  in  Yotmig  v.  Martiu 
{2  Cases  in  Ch.  582),  or  the  case  before  me  in  1843,  I  do  not  clearly  remember. 
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THE  LORD  CHANCELLOR'S  COURT. 

May  28  <md  30,  1845. 

Hbming  v.  Abchbs.  (a) 
In  the  matter  of  the  Act  1  Wm.  4,  c.  47  ;  in  the  matter  of  the  Act  1  Wm.  4>  c.  60. 

Conveyance  of  eitalee  devised  in  settlement  to  purchaser  after  decree  for  sale  of  devised  estates  for 
payment  cf  debts— Act  1  Wm.  4,  c.  47 — TVustee —  Disclaimer  of  first  devisee^Equitable  tenant 
for  life — Executory  devisee. 

Where  testator  devised  real  estates  to  a  trustee  and  his  heirs  during  the  lives  of  certain  other  persons, 

upon  trust  for  the  benefit  qfsuch  other  persons^  with  limitation  over  in  the  event  qfihe  bankruptcy 

or  insolvency  qf  such  person,  or  at  their  deaths,  to  their  children  as  tenants  in  common  in  tail,  with 

reminders  over,  and  the  trustee  disclaimed;  it  was  held,  after  the  sale  qf  the  estates  under  the 

decree  in  a  creditor's  suit,  that  no  order  could  be  made,  under  the  I2th  section  of  I  Wm,  4,  c,  47, 

for  the  conveyance  qf  the  estates  to  the  purchasers;  that  it  was  a  case  omitted  from  the  Act, 

The  heir-at-law  on  whom  the  legal  estate  had  descended  during  the  life  qf  the  equitable  tenants 

for  life  could  not  convey,  because  the  Act  mentions  only  **  estates  devised  in  settlement, *'     The 

equitable  tenant  for  life  had  not  a  complete  limited  interest  within  the  Act,  which  contemplated  per- 

sons  having  limited  interests  in  both  legal  and  equitable  estates;  and  the  children  qf  the  equitable 

tenant  for  life,  who  by  the  failure  of  the  first  devise  took  under  an  executory  devise,  could  not  convey 

as  **  first  executory  devisee"  within  the  Act,  because  they  had  not  the  whole  interest  which  migAt 

pass  by  the  executory  devise,  inasmuch  as  other  children  might  come  into  existence,  who  would  be 

entitled  to  share  equally  with  those  now  in  being. 

THIS  was  a  petition  in  the  ahove  cause,  and  in  the  matters  of  the  two  Acts  of  Par- 
liament above  mentioned,  presented  for  the  purpose  of  obtaining  an  order  for  the 
conveyance  of  certain  real  estates  which  had  been  devised  by  the  will  of  Thomas  Archer^ 
deceased. 

A  suit  had  been  instituted  by  the  plaintiffs,  on  behalf  of  themselves  and  all  other  the 
creditors  of  the  testator,  for  the  administration  of  his  estate. 

In  that  suit  a  decree  had  been  made,  under  which  an  account  of  the  testator's 
personal  estate  had  been  taken,  and  the  personal  estate  being  insufficient  to  discharge 
his  debts,  an  account  of  the  real  estates  devised  by  him  had  also  been  taken,  and  those 
estates  had  been  sold,  the  title  accepted,  and  the  purchase-money  paid  into  coxurt. 
Two  of  the  defendants  in  the  cause,  under  an  order  of  the  Court,  were  the  purchasers 
of  the  real  estates  sold,  and  the  object  of  all  parties  now  was  to  obtain  proper  convey- 
ances, in  order  that  the  fund  in  court  might  be  distributed  amongst  the  testator's 
creditors.  The  question  was,  whether  the  Court  had  power  to  direct  the  conveyance 
of  certain  of  the  real  estates  which  had  been  devised  by  the  will,  the  devisee  in  trust, 
Thomas  Moore,  having  disclaimed.  The  Master  of  the  Rolls  had  made  an  order  under 
the  petition  as  to  two  out  of  five  devises  of  the  will,  but  declined  to  make  such  an  order 
as  to  the  other  three. 

The  clauses  of  the  will  upon  which  the  questions  arose  were  termed  the  first,  second, 
and  fifth  devises* 

The  first  devise  was  in  these  terms  : — "  I  gave,  devised,  and  appointed  all  those  three 
messuages  or  tenements,  with  the  gardens,  and  also  all  those  two  closes  of  pasture  land 
called  tiie  Eaton  Hills,  situate  at  Barleston,  in  the  county  of  Leicester,  with  their 
appurtenances,  unto  and  to  the  use  of  Thomas  Moore  and  his  heirs,  during  the  life  of 
his  (testator's)  wife,  Elizabeth  Archer,  or  until  she  should  marry  again,  and  during  the 
life  of  his  son,  Joseph  Archer,  or  until  his  said  son  should  become  bankrupt  or  insol- 
vent, or  attempt  to  dispose  of,  by  way  of  anticipation,  the  rents  and  profits  of  the  said 
premises,  or  any  part  thereof,  upon  certain  trusts  for  the  benefit  of  his  (testator's)  wife ; 
and  after  the  decease  or  second  marriage  of  his  said  wife,  upon  certain  trusts  for  the 
benefit  of  his  said  son,  Joseph  Archer ;  and  after  the  decease,  bankruptcy,  or  insolvency 
of  his  said  son,  or  any  attempt  by  him  to  dispose  of,  by  way  of  anticipation,  the  said 
rents  and  profits,  or  any  part  thereof,  whichever  should  first  happen,  the  said  testator 
gave,  devised,  and  appointed  the  said  messuages,  lands,  and  premises  unto  and  to  the  use 
of  all  and  every  the  child  and  children  of  his  said  son,  if  more  than  one,  in  equal  shares 
(o)  Reported  by  R.  G.  W£LroRD,  Esq.,  Bamster-at-law. 
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and  proportions,  and  the  beirs  of  the  body  and  respective  bodies  of  all  and  every  sudi 
child  and  children  respectively  issuing,  as  tenants  in  common,  and  not  as  joint  tenants," 
with  remainders  over,  which  are  not  material  to  be  stated  for  the  purpose  of  this 
report. 

The  second  devise  was  in  these  terms :*-"The  said  testator  gave,  devised,  and 
appointed  all  that  newly-erected  messuage  or  tenement,  with  the  garden,  croft,  and 
appurtenances,  standing  and  being  in  Barleston  aforesaid,  and  aU  those  two  doses  or 
parcels  of  land  called  the  Eaton  Hill,  or  Windmill  Close,  and  Brick-kiln  Meadow*  can* 
taining  about  five  acres,  with  the  windmill  standing  thereon,  situate  at  Barleston  afore- 
said, unto  and  to  the  use  of  the  said  Thomas  Moore,  or  his  heirs,  during  the  life  of  his 
said  wife,  or  until  she  should  marry  again,  as  also  during  the  natural  life  of  his  sod, 
Thomas  Archer,  or  until  he  should  become  bankrupt  or  insolvent,  or  attempt  to  dispose 
of,  by  way  of  anticipation,  the  rents  and  profits  of  the  last-mentioiied  premises,  or  any 
part  thereof,  upon  certain  trusts  for  the  benefit  of  his  said  wife ;  and  after  her  decease 
or  second  marriage,  upon  certain  trusts  for  the  benefit  of  hb  said  son,  Thomas  Archer : 
and  after  the  decease,  bankruptcy,  or  insolvency  of  the  said  Thomas  Archer,  or  any 
attempt  by  him  to  dispose  of,  by  way  of  anticipation,  the  said  rents  and  profits,  or  any 
part  thereof,  whidhever  should  first  happen,  the  said  testator  gave,  devised,  and  appointed 
the  said  last-mentioned  messuage,  lands^  and  premises  unto  and  to  the  use  of  all  and 
every  the  child  and  children  of  hie  said  son,  Thomas  Archer,  if  more  than  one,  in  equal 
shares  and  proportions,  and  the  heirs  of  the  body  and  respective  bodies  of  all  and  every 
such  child  and  children  respectively  issuing,  as  tenants  in  oommon,  and  not  as  joint 
tenants,"  with  remainder  over. 

The  fifth  devise  was  this : — "  And  the  said  testator  gave  and  devised,  and  in  ezercise 
of  any  power  in  him  vested,  limited  and  appointed  all  that  messuage  or  tenement,  with 
the  gardens,  outbuildings,  and  appurtenances,  and  all  those  four  doses  and  parcels  of 
land,  containing  about  twelve  acres,  standing  and  being  in  Osbaston,  in  the  said  county 
of  Leicester,  and  then  in  his  own  occupation,  unto  and  to  the  use  of  the  said  Thomas 
Moore  and  his  heirs,  during  the  life  of  his  (the  said  testator's)  wife,  or  until  she  should 
marry  again*  and  also  during  the  life  of  his  son,  Samuel  Archer,  or  until  he  should 
become  bankrupt  or  insolvent,  or  attempt  to  dispose  of,  by  way  of  anticipation,  the  rents 
and  profits  of  tiie  said  premises,  upon  trusts  for  his  said  wife ;  and  after  the  decease  or 
second  marriage  of  his  said  wife,  and  the  decease,  bankruptcy,  or  insolvency  of  his 
said  son,  Samuel  Archer,  or  any  attempt  by  him  to  dispose  of,  by  way  of  antidpatuMi^ 
the  said  rents  and  profits,  or  any  part  thereof,  whichever  shoidd  first  happen,  the  said 
testator  gave,  devised,  and  appointed  the  said  messuages,  lands,  and  premises  to  the 
use  of  all  and  every  the  child  and  children  of  the  said  Samud  Archer,  in  tail  general*  as 
tenants  in  common ;  and  in  case  there  should  be  no  child>  or  descendant  of  a  child,  of 
his  said  son,  Samuel  Archer,  to  inherit  under  the  said  last- mentioned  devise,  the  said 
testator  devised  the  said  last-mentioned  hereditaments  unto  and  to  the  use  of  the  said 
Thomas  Moore  and  his  heirs,  during  the  lives  of  his  (the  said  testator's)  children,  the 
said  Joseph  Archer  and  Thomas  Archer,  Mary,  the  wife  of  Thomas  Thomdve,  and 
Eliza  Archer,  and  the  life  of  the  survivor  of  them,  upon  trust  to  receive  the  rents  and 
profits,  and  divide  the  same  between  his  said  last-named  children,  and  the  survivors  and 
survivor  of  them,  equally  or  wholly,  as  the  case  might  be ;  and  after  the  decease  of  the 
survivor  of  them,  his  said  last-named  children,  the  said  testator  devised  the  said  here- 
ditaments tmto  and  to  the  use  of  all  and  every  his  grandchild  and  grandchildren,  if  more 
liian  one,  in  equal  shares  and  proportions,  and  his,  her,  and  thdr  respective  heirs  and 
assigns,  for  ever,  as  tenants  in  common." 

The  trustee,  Thomas  Moore,  after  the  testator's  death,  disclaimed  the  several  devises 
made  to  him,  the  will  was  therefore  to  be  read  as  if  no  such  devises  had  been  oon- 
tained  in  it,  and  the  legal  estate,  prior  to  the  limitations  to  the  children  of  his  respective 
sons,  descended  to  the  testator's  eldest  son,  Francis  Charles  Archer,  as  his  heir-at-law. 
The  widow  was  dead,  and  the  state  of  the  titles  under  the  will  to  the  real  estates 
respectivdy  comprised  in  the  first  and  second  devises  was  this  :  the  legal  fee  was  in  the 
testator's  heir-at-law,  subject  to  be  divested  by  the  executory  devises  made  to  the 
vespective  children  of  the  testator's  sons,  Joseph  and  Thomas,  in  the  events  of  tfa^ 
respective  parent's  bankruptcy*  insolvency,  or  alienation.     In  the  meantime  Joseph 
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Archer  was  equitable  tenant  for  life  of  the  premises  comprised  in  the  first  devise,  and 
Thomas  Archer  was  equitable  tenant  for  life  of  the  premises  contained  in  the  second 
devise. 

The  state  of  the  title  to  the  premises  contained  in  the  fifth  devise  was  this  :<— >Samuel 
Archer  survived  the  testator  and  his  widow,  and  died,  leaving  one  son,  who  then  became 
tenant  in  tail  of  the  premises  under  the  executory  devise  to  the  child  or  children  of 
Samuel  Archer.  That  son  survived  Samuel  Archer  a  short  time,  and  died  an  infant,  of 
the  age  of  three  or  four  months.  The  legal  estate  in  the  premises  comprised  in  the 
fifth  devise  then  descended  on  the  heir-at-law  of  the  testator,  and  his  other  children, 
Joseph  Archer,  Thomas  Archer,  MaryThomelve,  and  Eliza  Archer,  were  equitable  joint . 
tenants  for  life. 

Joseph  Archer,  named  in  the  first  devise,  had  four  children ;  and  Thomas  Archer, 
named  in  the  second  devise,  had  six  children ;  and  both  Joseph  Archer  and  Thomas 
Archer  were  living.  Francis  Charles  Archer,  the  testator's  heir-at-law,  had  four, 
children,  who  became  entitled,  on  the  death  of  Samuel  Archer's  infant  son,  to  the  pre* 
mises  comprised  in  the  fifth  devise,  subject  to  the  life  interests  of  Joseph,  Thomas^ 
Mary,  and  Eliza,  as  grandchildren  of  the  testator.  Mary  Thomelve  also  had  an  infant 
child.  The  petition  prayed  that  the  testator's  heir-at-law,  and  the  said  Joseph  Archer, 
and  the  four  children  of  Joseph  Archer,  or  such  of  them  as  might  be  necessary  and 
proper  parties  for  that  purpose,  might  be  ordered  to  execute  all  such  conveyances  and 
assurances  as  should  be  necessary  for  conveying  the  fee-simple  and  inheritance  of  and 
in  the  hereditaments  comprised  in  the  first  devise  ;  and  that  the  said  heir-at-law  of  the 
testator,  and  the  said  Thomas  Archer,  and  the  six  infant  children  of  Thomas  Archer,  or 
such  of  them  as  might  be  necessary  and  proper  parties  for  that  purpose,  might  be 
ordered  to  execute  all  such  conveyances  and  assurances  as  might  be  necessary  for  con- 
veying the  fee- simple  and  inheritance  of  and  in  the  hereditaments  comprised  in  the 
second  devise ;  and  that  the  said  heir-at-law  of  the  said  testator,  and  the  said  Joseph 
Archer,  Thomas  Archer,  Thomas  Thomelve,  and  Mary  his  wife,  and  Eliza  Archer,  tiie 
daughter,  and  the  four  children  of  Joseph  Archer,  the  infant  child  of  Mary  Thomelve, 
the  six  children  of  Thomas  Archer,  and  the  four  children  of  the  said  Francis  Charles 
Archer,  or  such  of  them  as  should  be  necessary  and  proper  parties  for  that  purpose, 
might  be  ordered  to  execute  all  such  conveyances  and  assurances  as  might  be  necessary 
for  conveying  the  fee-simple  and  inheritance  of  and  in  the  hereditaments  comprised  in 
the  fifth  devise,  to  the  respective  purchasers,  or  their  appointees. 

The  Master  of  the  Rolls  held  that  this  was  a  case  not  within  the  Act  of  1  Wm.  4, 
c.  47,  "  For  Consolidating  and  Amending  the  Laws  for  facilitating  the  Payment  of 
Debts  out  of  real  Estate."  (a) 

The  sections  of  the  Act,  under  which  it  was  contended  the  conveyance  could  be 
made,  were  the  11th  and  12th,  or  one  of  them« 

The  11th  section  enacts,  "  That  where  any  suit  hath  been  or  shall  be  instituted  in 
any  court  of  equity,  for  the  payment  of  any  debts  of  any  person  or  persons  deceased, 
to  which  their  heir  or  heirs,  devisee  or  devisees,  may  be  subject  or  liable,  and  such 
court  of  equity  shall  decree  the  estates  liable  to  such  debts,  or  any  of  them,  to  be  sold 
for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the  inftmcy  of  any  such  heir  os . 

(a)-  Hie  foUowior  is  the  judgment  delhrered  by  hj  the  Act,  bnt  by  opentioD  of  law,  in  eonaeqiienes 

Lwdl^mgdaie,  M.R. :— Rolls  Court,  Feb.  27, 1845.  of  the  disclaimer  of  the  devisee  in  trust ;  that  is,  by 

Beming  y.  Archer.  ^Tht  Master  of  the  Bolls,  the  act  of  the  devisee  in  trust,  in  contravention  of 

ttfUr  considering  the  win  of  Thomas  Archer,  said,  the  devise.    And  as  to  the  infants,  the  case  does 

"  I  na  of  opinion  that  in  the  event  which  has  not  appear  to  me  to  fall  within  the  11th  section  U 

happened  an   effectual  conveyance  of  the  estate  the  Act,  because  the  conveyance  of  an  infant  under  . 

comprised  in  the  devises,  which  are  called  the  first,  an  order  made  in  pursuance  of  that  section  would 

second,  and  fifth,  cannot  be  made  under  the  statute  pass  no  more  than  the  interest  which  each  infint 

1  Wm.  4,  c.  47,  by  the  equitable  tenant  for  life,  or  himself,  if  of  full  age,  might  have  passed  without 

otherwise  than  with  the  concurrence  of  the  heir-  the  order,  and  would  have  no  effect  whatever  on 

at-Iaw ;  and  that  an  order  made  under  that  statute  the  executory  interests  which  are  afterwards  to 

^nM  not  enable  the  heir-at>law  to  convey  more  take  effect.    Therefore,  I  can  make  no  order  at 


tkam  he  is  able  to  convey  independently  of  the     to  those  devises ;  and  as  to  the  other,  there  is  no 

'  ite.    The  case  does  not  ^pear  to  me  to  ihU 

In  the  12th  section  of  the  statute,  because  the 

te,  which  is  vested  in  the  heir-at-law,  has  be- 

9  vested  in  him  not  by  the  devise  as  intended 


statete.  The  case  does  not  ^pear  to  me  to  ihU  question.  I  think  it  is  very  unfortunate  that  tho 
iilfhin  the  12th  section  of  the  statute,  because  the  Act  does  not  apply  to  such  a  case.  I  should  have 
cilale,  which  is  vested  in  the  heir-at-law,  hae  be-     been  very  glad  tf  I  co«ld  have  given  effect  to  It.'* 
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heirs,  devisee  or  devisees,  an  immediate  conveyance  thereof  cannot,  as  the  law  at  pre« 
sent  stands,  be  compelled ;  in  every  such  case,  such  Court  shall  direct,  and,  if  necessary, 
compel,  such  infemt  or  infants  to  convey  such  estates  so  to  be  sold  (by  all  proper 
assurances  in  the  law)  to  the  purchaser  or  purchasers  thereof,  and  in  such  manner  as 
the  said  Court  shall  think  proper  and  direct :  and  every  such  infant  shall  make  such 
conveyance  accordingly,  and  every  such  conveyance  shall  be  as  valid  and  effectual  to 
all  intents  and  purposes  as  if  such  person  or  persons,  being  an  infant  or  infants,  was  or 
were,  at  the  time  of  executing  the  same,  of  the  full  age  of  twenty-one  years." 

The  12th  section  enacts,  "  That  where  any  lands,  tenements,  or  hereditaments  have 
Jjeen  or  shall  be  devised,  in  settlement,  by  any  person  or  persons,  whose  estate  tinder 
^this  Act,  or  by  law,  or  by  his  or  their  will  or  wills,  shall  be  liable  to  the  payment  of 
any  of  his  or  their  debts,  and  by  such  devise  shall  be  vested  in  any  person  or  persons 
foir  life,  or  other  limited  interest,  with  any  remainder,  limitation,  or  gift  over,  which 
jnay  not  be  vested,  or  may  be  vested  in  some  person  or  persons,  from  whom  a  convey- 
ance or  other  assurance  of  the  same  cannot  be  obtained,  or  by  way  of  executory  devise, 
.and  a  decree  shall  be  made  for  the  sale  thereof,  for  the  payment  of  such  debts,  or  any 
of  them,  it  shall  be  lawful  for  the  Court  by  whom  such  decree  shall  be  made  to  direct 
any  such  tenant  for  life,  or  other  person  having  a  limited  interest,  or  the  first  execu- 
tory devisee  thereof,  to  convey,  release,  assign,  surrender,  or  othermse  assure  the  fee- 
simple,  or  other  the  whole  interest  or  interests  so  to  be  sold,  to  the  purchaser  or 
purchasers,  or  in  such  manner  as  the  said  Court  shall  think  proper ;  and  every  such 
..conveyance,  release,  surrender,  assignment,  or  other  assurance  shall  be  as  effectual  as 
if  the  person  who  shall  make  and  execute  the  same  were  seised  or  possessed  of  the  fee- 
shnple,  or  other  whole  estate  so  to  be  sold.*' 

Daniel  and  Malins,  in  support  of  the  petition,  said  that  the  effect  of  giving  to  the  Act 
such  a  limited  operation  as  that  which  would  result  from  the  construction  of  the  Master 
of  the  Rolls  would  be,  that  the  purchasers  would  not  consent  to  a  distribution  during  the 
lives  of  the  tenants  for  life.  It  was  the  wish  of  all  parties  that  the  fund  should  be  forth- 
with administered.  Moore,  the  trustee,  having  disclaimed,  the  legal  estate,  during  the 
lives  of  the  testator's  sons,  had  descended  to  his  heir-at-law.  The  object  of  the  Act 
1  t^m.  4,  C.47,  was  that  the  person  to  convey  should  be  a  person  having  such  an  interest 
«s  would  induce  him  to  see  that  the  estate  was  properly  sold ;  and  although  the  words  of 
the  Act  were,  that "  where  any  lands,  &c.  have  been  or  shall  be  devised  in  settlement,'* 
the  case  of  an  heir-at-law,  who  took  by  the  failure  of  a  devise,  was  clearly  within  the  spirit, 
and  the  Court  would  hold  it  to  be  within  the  equity  of  the  statute.  They,  therefore, 
asked  that  the  Court  would  direct  that  the  heir-at-law,  as  the  legal  tenant/3o«raic/ret;te, 
should  be  directed  to  convey  the  estate,  under  the  12th  section,  *'  as  a  tenant  for  Cfe, 
or  other  person  having  a  limited  interest."  That  if  the  Court  should  be  of  opinion 
that  the  heir-at-law  could  not  so  convey,  then  they  contended  that  the  equitable  tenant 
for  life  was  a  person  "  having  a  limited  interest,"  within  the  terms  of  the  12th  section. 
It  was  the  Act  of  Parliament  wliich  gave  validity  to  the  conveyance,  without  reference 
to  the  particular  nature  of  the  limited  interest  which  the  person  directed  to  convey 
might  have  ;  and  therefore,  by  force  of  the  statute,  the  equitable  tenant  for  life  might 
well  convey  the  legal  estate  to  the  purchaser.  The  words  of  the  Act  were  sufficient,  and 
there  was  nothing  in  the  Act  to  shew  that  the  person  to  convey  must  necessarily  have 
the  legal  estate.  And  even  should  the  Court  not  accede  to  either  of  those  views,  and 
hold  that  neither  the  heir-at-law  nor  the  equitable  tenant  for  life  could  convey  within  the 
statute,  then  they  contended  that  the  infant  children  of  the  tenant  for  life  might  convey 
the  estate  under  the  joint  operation  of  the  11th  and  12th  sections.  The  11th  section 
directs  that  infant  devisees  may  be  directed  to  convey  the  estate  to  the  purchaser  in 
any  manner  the  Court  may  direct;  and  the  12th  section,  that  "  the  first  executoiy 
devisee"  of  the  estate  may  be  directed  to  convey.  Now  the  children  of  Joseph 
Archer  and  Thomas  Archer,  under  the  first  and  second  devises,  take  executory  devises, 
under  which  they  would  have  the  legal  estate.  They  are,  therefore,  strictly  within  the 
terms  of  the  Act  as  persons  who  may  be  directed  to  convey  the  estate.  That  the  effect 
of  the  disclaimer  of  Moore,  the  devisee  in  trust,  was  to  render  the  limitations  to  die 
children,  say  under  the  first  devise,  an  executory  devise,  is  plain  from  the  case  of 
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Hopldns  V.  Hopkins  (Gas.  temp.  Talbot,  44), (a)  ancl  this  is  most  strongly  illustrated  by 
the  same  case  in  a  subsequent  stage  {Hopkins  v.  Hopkins,  1  Atkyns,  681). (6) 

The  LOIU)  CHANCELLOR.— What  was  the  estate  devised  to  Moore  ? 

Daniel.^'An  estate  pour  autre  vie  ;  the  limitation  to  the  children  cannot  operate  as  a 
remainder,  because  by  the  disclaimer  of  the  trustee  the  particular  estate  has  been 
destroyed,  but  it  is  good  as  an  executory  devise.  Therefore,  if  the  father,  as  equitable 
tenant  for  life,  cannot  convey  within  the  Act,  the  children  can,  as  first  executory  devisees* 
subject  to  the  question  whether  the  12th  section  applies  to  infants.  It  was  thought  at 
one  time  that  it  applied  to  adults  only,  but  that  doubt  is  now  removed  by  2  &  3  Vict» 
c.  60,  8. 1.  Anotiier  difficulty  was  suggested,  namely,  that  the  executory  devise  to  the 
children  was  a  gift  to  a  class,  of  whom  there  might  hereafter  be  other  individuals 
entitled.  Joseph  Archer  had  now  four  children,  who  at  present  constitute  the  whole 
of  the  class  in  existence,  and  the  petitioners  contended  that  an  order  that  all  the  persons 
who  now  formed  the  class  should  convey  the  estate  would  be  a  valid  order  under  the 
Act.  The  circumstance  of  the  possibility  of  other  persons  coming  in  esse^  who  might 
constitute  a  part  of  that  class,  would  not  prevent  the  validity  of  the  conveyance  of 
the  four  who  now  form  the  whole  class. 

The  LORD  CHANCELLOR.— That  is  rather  a  nice  question.  Suppose  the  four 
present  children  of  Joseph  Archer  were  to  execute,  a  conveyance,  and  then  another 
child  was  to  come  into  existence,  the  conveyance  would  not  have  been  made  by 
the  first  executory  devisee  under  the  will.  The  Act  means  that  the  first  complete 
executory  devisee  shall  convey  where  there  are  successive  executory  devises.  If  the 
whole  executory  devisee  should  be  ordered  to  convey,  the  estate  would  pass  under  th^ 
statute ;  but  can  the  present  four  children  convey  the  whole  interest  of  the  first  execu* 
tpry  devisee?  All  who  are  in  existence  can  convey ;  but  in  order  to  render  the  conveyor 
ance  effectual,  all  who  have  the  first  executory  devise,  that  is,  all  the  children  of  Josepn* 
must  concur.     If  more  children  are  born,  what  becomes  of  the  executory  devise  ? 

Daniel. — ^The  purchaser  gets  the  fee  by  force  of  the  statute,  not  by  their  convey* 
ance.     The  persons  who  convey  are  the  mere  machinery  for  carrying  into  efiect  tibe 
intentions  of  the  legislature.     Even  if  there  was  a  doubts  it  would  be  desirable  that  the  . 
Court  should  make  the  order. 

The  LORD  CHANCELLOR. — If  the  purchaser  refuses  to  complete  his  purchase 
under  such  an  order,  I  could  not  compel  him  to  do  so.  On  other  children  being  bom,  I 
tkink  those  children  must  afterwards  convey,  bo  that  it  may  be  necessary  to  come  fior 
successive  orders  during  the  whole  lifetime  of  the  equitable  tenant  for  life.  The 
conveyance  must  be  made  by  all  who  may  be  entitled  to  the  executory  devise,  not  by 
those  who  are  now  the  existing  persons  at  present  so  entitled. 

Daniel, — ^The  effect  of  that  construction  would  be,  that  the  Court  would  have  posa* 
plete  authority  to  direct  a  sale,  but  would  not  have  power  to  direct  a  conveyance;  more 
parties  would  be  wanted  to  join  in  the  conveyance  than  were  necessary  to  the  suit* 
The  possibility  of  future  children  does  not  prevent  the  present  children  constitutii^  a 
complete  executory  devisee. 

liie  LORD  CHANCELLOR. — ^The  present  children  do  not  answer  the  descriptioa 
of  persons  who  take  the  first  executory  devise.  They  do  not  take  the  whole  executory 
devise;  you  must  wait  until  the  event  is  decided,  which  will  determine  whether  they  are 
the  complete  executory  devisee.  Suppose  the  fee  to  be  in  all  the  children  of  A.,  those 
children  who  happened  to  be  in  existence  at  any  time  during  A.'s  life  could  not  convey 
the  fee ;  for  there  might  be  more  children.  I  put  it  as  if  there  were  a  fee,  and  all  the 
children  had  the  fee,  two  who  were  bom  could  not  convey  the  fee.  The  statute  says, 
the  person  who  has  the  first  executory  devise ;  that  means  the  persons  who  have  all 

fa)  BophinM  ▼.  Hopkim  (Cases  in  the  time  of  use  of  tbem  and  their  heirs,  upon  several  trusts 

TuDot,  44).    Notember  10,  1734.    Before  Lord  thereinafter  mentioned.    These  words  are  dedara- 

Talbot.— A  construction  in   favour  of  execatoij  tory  of  his  intention  that  the  legal  estate  so  given 

devises,  to  support  the  intent  of  the  testator,  wiU  should  be  used  to  support  all  these  trusts  and  iimi- 

be.made  either  in  the  courts  of  law  or  equity,  if  tations  after  declared,  part  of  which  were  to  the 

it  may  be  done  consistently  with  the  roles  of  law.  afler-born  sonB  of  J.  H.,  and  the  Court  made  such 

(b)  Hopkins  v.  JETopMiu  (l  Atk.  581).    March  a  constmctioa  as  supported  the  intention^  being  of 

12,  1738.    Before  Lord  Hardwicke.— J.  H.  devised  opinion  it  was  not  ioconsistent  with  the  roles  of 

his  real  estate  to  trustees  and  their  heirs,  to  the  law  and  equity. 
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tJie  exeeotory  devifle,  not  those  who  have  a  part  of  it.    It  is  a  mere  suhstitation  of  die 
executory  devise  for  the  fee. 

Malins. — ^As  to  the  fifth  devise^  the  circumstances  were  somewhat  different*  and  he 
submitted  that  the  heir-at-law  was  the  proper  person  to  convey.  Samuel  Archer,  ffae 
tenant  for  life»  having  died»  leaving  an  infant  son,  who  then  took  as  tenant  in  tail  nnder 
the  executory  devise,  Moore,  the  devisee  who  bad  disclaimed,  would  have  been  tenant 
pomr  autre  vie ;  but  upon  his  disclaiming,  there  was  no  present  devise  of  the  legal  estate* 
oonaeqnently  the  first  gift  of  the  legal  estate  was  an  executory  devise  to  the  children 
of  Samuel,  and  it  descended  on  the  heir-at-law.  If  this  case  was  not  within  the  Act^ 
this  Act  would  not  be  ai^licable  to  any  case  in  which  the  first  gift  is  an  execatorj 
devise,  and  where  the  fee  must  be  in  the  heir-at-law.  The  heir-at-law  would  convey 
an  estate  subject  to  be  defeated  by  the  executory  devise,  therefore  it  was  a  case  deaziy 
within  the  policy  of  the  Act.  Brook  v.  Smith  (2  Russ.  &  Myl.  73)  was  a  case  npon  die 
1 1th  section  of  tiie  Act,  which  directed  that  the  heir  or  devisee  might  be  ordered  to  convey* 
imder  the  Act,  and  it  was  held  that  the  heir  of  a  devisee  was  within  the  meaning  of 
ihe  Act.  That  was  closely  analogous  to  the  present  case,  for  the  heir  of  the  deviaee 
was  neither  the  "  heir  or  devisee  "  of  the  indebted  testator,  who  were  alone  conqse* 
bended  by  the  strictly  Uteral  words  of  the  section. 

The  LORD  CHANCELLOR. — ^Certain  persons  having  limited  interests,  snch  per« 
sons  are  described  in  the  Act  of  Ptoliament.  The  heir-at-law  in  Brook  v.  Smith  was 
comprised  in  such  description.  I  cannot  depart  from  the  words  of  the  Act  of  Ftaiiament. 

Malitts. — The  infant  son  of  Samuel  Archer  took  under  the  executory  devise  an  estate 
tan  in  possession.  (Gore  v.  Gore,  2  Peere  Williams,  28 ;  (a)  Hopkins  v.  Hopkku^ 
snq^ra.)  On  the  first  executory  devise  having  become  vested  in  possession,  all  the  sA» 
sequent  limitations  became  vested  or  contingent  remainders.  The  will  having  then  to 
be  read  as  if  there  was  no  devise  to  Moore,  and  the  limitation  over  to  all  tiie  testa* 
tor's  other  grandchildren,  after  the  fculure  of  the  estate  tail  in  Samuel  Archer^s  cfaO- 
dren,  as  a  contingent  remainder,  supported  by  the  particular  estate  in  Samuel's  ciuld. 
When  that  child  died  in  the  lifetime  of  the  rest  of  the  children  of  the  testator,  the 
contingent  remainder  Sealed,  because  it  could  not  vest  at  the  determination  of  the 
particular  estate,  as  the  testator's  grandchildren  were  not  to  take  whilst  any  of  the 
dutdren  survived.  In  the  case  of  the  fifth  devise,  the  whole  estate,  on  the  death  of 
Samuel's  child,  deseended  upon  the  testator^s  heir-at-law. 

The  LORD  CHANCELLOR.— You  say  the  fee  is  in  the  heir-at-law,  disdiaiged 
of  all  limitations.    Then  what  do  you  want  the  Act  of  Ftoliament  for  ? 

.Ifa/tiw.— -In  equity,  the  heir-at-law  will  be  deemed  a  trustee  for  tbe  testator's  chS* 
dien,  and  afterwiurds  for  his  giandchildren.  The  limitations  have  foiled  as  to  the  legal 
estate. 

The  LORD  CHANCELLOR.— You  want  me  to  make  an  order  as  to  the  equitabfe 
interest.  Then  who  do  you  say  has  the  first  limited  interest  to  entide  me  to  direct  him 
td  convey  under  the  Act  ? 

(a)  Gore  ▼.  Gore  (2  Pr.  Williams^  28).*-A.  tnut  term,  and  to  be  cooiidered  in  eqvi^  as  a 
seued  in  fee  has  two  ions,  B.  and  C,  both  nn-      ieenrity  only  for  money,  was  not  to  be  so  fkr  re- 


married,  and  devises  Us  land  to  trustees  for  500  garded  (at  least  in  equity)  as  to  mak«  tke 

years,  in  tmst  to  pay  502.  per  annum  to  Us  cMest  orer  void, 

son  B.  for  life,  with  power  of  distress,  and  on  After  which  the  eldest  son,  Thomas  Gara,  and 

sereral  other  trusts  (some  of  which  are  remote)  ;  his  brother  Edward,  came  to  an  agreement,  wftlch 

remainder  to  the  first,  and  every  other  son  of  B.  in  was  confirmed  by  tiie  Court. 

taU;  remainder  to  C,  the  second  son,  for  life ;  re-  Afterwards,  Thomaa  Gore  had  a  saa  aaddM  | 

mainder  to  his  iirst  son  in  tail ;  remainder  over.  and  the  son  of  Thomas  Gore  bringing  this  mattsr 

This  came  on  before  I^ord  Chancellor  Macdes-  over  again  in  Chancery,  Lord  Chanedlor  Kfaig  seat 

field,  who  dhiected  it  to  be  nttritA  to  the  four  it  a  second  time  to  the  Court  of  Bang's  Beadb^ 

judges  of  the  King's  Bench  that  then  were,  viz.  where  Lord  Hardwicfce,  C.J.,  Page,  Probya,  and 

Pratt,  C  J.,  Powis,  Eyre,  and  Aland,  Justices,  who  Lee,  Justices,  certified  their  opinton  againat  tbe 


certified  their  opinions  under  their  hands,  ''  That      opinion  of  their  predecessors,  via.  "l^at  this  was 
the  devise  to  the  eldest  son  of  Thomas  Gore  was      a  good  executory  devise,  and  not  too  remio'      ^ 
void ;  that  it  oould  not  be  good  as  a  remainder,  for      that  it  must  in  all  evente,  oneway  or  other,  1 


the  devise  to  the  eldest  son  of  Thomas  Gore  was  a  good  executory  devise,  and  not  too  remote;  fOg 
void ;  that  it  oould  not  be  good  as  a  remainder,  for  that  it  must  in  all  evente,  oneway  or  other,  happeB| 
wtoit  of  a  freehold  to  support  it ;  and  that  it  could      upon  the  death  of  Thomas  Gore,  whether  he  mmd 


not  take  eifeet  as  an  executory  devise,  because  it  have  a  son,  or  not,  and  either  upon  the  birth  of  ft 

was  too  remote,  viz.  after  500  years."    But  Lord  son,  or  upon  his  death  vrithoat  Issue  male,  tkaftae* 

If aodesfield  expressed  some  dissatisftMstion  at  this  hold  must  vcst'^ 

opinion  of  the  judges,  sayfaig,  that  though  the  law  Lord  Raymond  also  was  of  tfaSi  last  opinioa* 
ai^t  be  so,  yet  the  term  of  500  years  being  but  a 
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3fdlM.— -The  eqiotaUe  teomt  for  life.  The  Master  of  the  Roils  did  not  thmk  ihe 
Act  applied  to  equitable  estates,  but  there  are  no  words  in  the  Act  to  confine  its 
operation  to  legal  owners.  If  the  construction  put  upon  the  Act  b^  the  Master  of  the 
Rolls  be  the  r^t  one,  wbererer  the  testator  allows  the  first  estate  to  descend,  it  will 
be  A  case  in  which  no  conveyance  can  be  made. 

After,  for  the  purchaser  ctf  the  estates  which  passed  by  the  first  and  second  devises, 
supputied  the  petition. 

Biaxam,  for  the  pudmser  under  the  fifth  devise,  contended  that  this  was  a  case  not 
provided  for  by  the  12th  section  of  the  Act,  and  that  the  Court  had  no  power  to  make 
the  order  prayed. 

The  LORD  CHANCELLOR.—- The  Master  of  ihe  Rolls  seems  to  have  taken  the 
ssme  view  of  the  Act  as  I  inlsnated  the  other  day.  The  heir-at-law  does  not  take  by 
devise. 

Darnel,  in  reply. 

The  LORD  CHANCELLOR.— Persons  who  have  the  power  of  conveying  to  the 
fmrcfaaser  a  good  limited  title  to  the  legal  estate  under  the  will,  by  virtue  of  a  deviat, 
may,  under  Sie  Act,  be  directed  to  convey.  But  the  heir-at-law  does  not  take  by 
devise ;  and  the  equitable  tenant  for  life  has  not  a  complete  limited  estate.  It  b  it 
case  unfortunately  omitted  from  the  Act,  and  ought  to  be  remedied  by  the  legislature. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
June  2,  1845. 

BUTLBB   v.   PoWIS.(o) 

A,  B,,  ienmUf^r  Kff,  with  nmainder  to  hU  wn$  m  /ct7,  mii  reverHon  to  ktmielfmfii,  with  p^wmr 
to  frmU  huUdm^ka$ei  Jbr  tUntf-mne  ywn,  to  take  effect  in  po9t6i9ian,  entered  into  fii  lyrst- 
siai^  in  1807,  to  grant  to  C.  2>.  a  bmidinff^leaee  for  ninty^nine  yean,  upon  the  expiration  qf  a 
leaee  then  exieting.  At  thai  time  A.  B.,  though  married  twenty -eight  yeart,  had  no  children. 
A.  B,  died  without  istue  btfore  the  expiration  €f  the  firtt  leaee,  in  1826,  and  in  that  year  the 
repreeentoHoee  qfA.  B.  let  the  exeeutore  <tf  C.  D.  into  ponession,  upon  the  terme  of  the  agreemmi* 
J^ton  «  bill  for  a  epeeijie  performance  qf  the  agreement  hemgJUed  by  the  repreoentatioee  ef  C  JD^ 
ilwo$hM^uUikeyw9rem$UMit^%t. 

BY  a  bond  dated  the  23rd  of  March,  1807,  John  Bowater,  for  himself,  his  heird, 
executors,  and  administrators,  became  bound  to  James  £lcock«  his  executors* 
administrators,  and  assigns,  in  the  penal  sum  of  800/.,  that  he  (Bowater),  his  heirs  or 
assigns,  would^  upon  the  determination  of  two  leases  therein  mentioned,  by  surrender 
or  otherwise,  demise  and  grant  unto  James  Elcock,  his  executors,  administrators,  and 
assigns,  two  pieces  of  land,  which  by  two  leases  dated  respectively  the  26th  of  Decem- 
ber, 1 769,  were  demised  by  the  father  of  John  Bowater  to  Hare  and  Salmon  for  ninety- 
nine  years,  to  hold  the  same  two  pieces  of  land  to  James  Elcock,  his  executors,  admi- 
nistrators, and  assigns,  from  the  day  after  the  date  of  such  lease,  for  a  term  of 
mnety-nine  years,  at  the  rent  of  20/.  a  year ;  and  that  such  lease  should  contain  a 
•covenaiit  by  the  lessee  to  lay  out  150/.  within  twenty  years  in  building  a  house  upon 
tlie  land,  and  such  other  covenants  as  were  usually  inserted  in  leases  granted  by  the 
said  John  Bowater.  John  Bowater,  by  his  will  bearing  date  the  10th  of  August,  1809» 
deviaed  all  his  real  estates  to  Powis  and  Lang,  in  fee,  upon  trust  for  the  benefit  c^  his 
three  natural  children,  and  appointed  Powis  and  Lang  and  another  person  executors  of 
hia  will.  This  will  was  re-executed  in  1810,  and  in  June  in  that  year  John  Bowater 
died  without  lawful  issue,  and  his  will  was  proved  by  the  three  executors.  Two  of  the 
exoentors  afterwards  died*  leaving  Powis  the  surviving  executor  and  trustee  under  the 

(«}  Beported  by  Gk  S.  Allnvtt,  Bsq.,  B«nister«st-lsw. 


516  REAL  PROPERTY  AMB  CONTEYANCING  CASES. 

tnll.    James  Eloockdied  in  1812,  and  his  will  was  prored  by  his  executors,  and  the 
plaintiff  Batler  was  the  personal  representative  of  the  survivor  of  them. 

Upon  the  expiration  of  the  two  leases  in  1836,  the  trustees  of  John  Bowater'a  will 
gave  possession  of  the  two  pieces  of  land  to  the  executors  of  James  Elcock,  and  they 
and  the  survivor  of  them,  or  his  representative,  remained  in  possession  up  to  the  time 
of  the  filing  of  the  bill,  and  the  rent  of  20/.  vras  paid  from  1826  to  the  receiver  appointed 
in  a  suit  for  the  administration  of  John  Bowater's  will.  The  present  suit  was  insti- 
tuted to  compel  a  specific  performance  of  the  agreement  entered  into  by  John  Bowater 
by  the  bond  of  1807. 

By  the  answers,  it  was  stated  that,  by  indentures  bearing  date  the  30th  and  dlst  of 
July,  1778,  the  two  pieces  of  land  in  question  were  (mter  tUia)  settled  by  John  Bowater 
to  secure  a  jointure  to  his  wife,  with  remainder  to  the  first  and  other  sons  of  himadf 
and  wife  in  tail,  with  remainder  to  himself  in  fee,  with  power  to  John  Bowater  to  grant 
lease  for  twenty-one  years,  and  that  by  an  Act  of  Parliament  passed  in  1779,  power 
was  given  to  John  Bowater  during  his  life,  and  after  his  death  to  the  guardians  of  his 
issue  male  by  his  said  wife,  during  their  respective  minorities,  to  grant  building* 
leases  for  ninety-nine  years,  to  take  effect  in  possession,  and  not  by  way  of  fotore 
interest. 

Russell  and  Taylor,  for  the  plaintiff. 

Wigram  and  Heberden,  for  the  prindpal  defendants,  argued  that  as  the  bond  was 
given  at  a  time  when  the  estate  was  under  settlement,  and  when  it  was  impossible  to 
say  whether  or  not  Mr.  Bowater  would,  at  the  expiration  of  the  then  leases,  be  able  to 
perform  the  contract,  specific  performance  of  it  could  not  now  be  compelled.  The  con- 
tract could  not  have  had  effect,  if  Mr.  Bowater  had  survived  the  termination  of  the 
leases,  except  under  the  Act  of  Parliament,  and,  as  a  contract  under  that  Act,  it  could 
not  be  supported,  as  it  did  not  conform  to  the  conditions  imposed  by  the  Act.  (Hmmett 
▼.  Yielding,  2  Sch.  &  Lef.  549.)  (a) 

K,  Parlor,  Steere,  and  Beaks,  for  other  parties.  * 

The  Vicb-Chancbllob. — I  am  of  opinion  that  this  instrument  alone,  or  in  combiiia- 
tion  with  the  other  facts  of  the  case,  is  an  agreement,  or  amounts  to  sufficient  evidence 
of  an  agreement,  in  favour  of  the  plaintiff,  for  granting  a  lease  on  the  terms  mentioned 
in  it.  Whether  or  not  the  Court  shall  exercise  its  jurisdiction  in  decreeing  a  spedfic 
performance,  is  another  question.  The  principle  laid  down  by  Lord  RedeacUe  in 
Harnett  v.  Yielding  is  said  to  furnish  an  objection.  In  the  case  now  before  me,  Mr. 
Bowater  was  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  nude,  by 
his  then  wife,  with  remainder — or  rather,  for  he  was  the  author  of  the  settlement*  with 
jreversion^-to  himself  in  fee-simple.  He  had  been  married  to  the  lady  upwards  of 
twenty-eight  years  at  die  time  he  executed  the  instrument,  namely,  on  the  23rd  of 
March,  1807,  and  does  not  appear  ever  to  have  had  any  issue  by  her.  Under  such 
circumstances,  it  was  not  very  unreasonable  in  Mr.  Bowater  to  consider  himself  tenant  in 
fee-simple  of  this  property.  There  does  not  appear  to  be  any  reason  to  suppose  that 
the  tenant  who  took  the  land  from  him  knew  any  thing  of  his  title.  He  describes  him- 
self as  if  he  were  tenant  in  fee-simple.  He  died  before  1826,  the  year  when  the  former 
leases,  on  the  expiration  of  which  the  new  lease  was  to  be  granted,  determined ;  and 
eventually  the  tenant,  or  those  representing  him,  entered  into  or  continued  in  posaes* 
sion ;  that  is  to  say,  continued  in  possession  on  the  former  terms.  The  rent  paid 
on  the  original  lease  was  6/.,  that  reserved  by  the  instrument  in  question  was  20/1, 
and  that  rent  was  regularly  paid,  and  has  been  regularly  paid  up  to  the  present 

(a)  Hameit  ▼.  Yielding.    June  27  and  Novem-  for  twenty-one  yean  ivhen  applied  to ;"    H.  nr- 

her  12|  1805.    liord  Redesdale,  Lord  Chancellor  rendered  the  lease  under  a  cuittse  empowering  Ida 

of  Ireland. — ^Equity  will  not  deeree  a  speelfie  exe-  w  to  do ;  afterwards,  upon  a  new  agreement,  T. 

cation  upon  a  contract,  the  terma  of  w^ch  are  un-  indorsed  on  the  back  of  the  old  lease,  "  I  pranlse 

certain  as  to  its  extent ;  nor  will  equity  decree  and  agree  to  perfect  a  fresh  lease  to  H.  at  any  timo 

specific  execution  against  a  party  not  lawfully  com-  he  shall  demand  the  same,  at  51.  a  year  less  than 


petent  to  execute  the  contract }  therefore,  when  Y.,  the  within  .mentioned  rent."     It  being 

tenant  for  Ufe,  with  power  to  make  leases  for  whether  the  agreement  was  for  more  than  one  tem 

twenty-one  years,  at  the  best  improved  rent,  made  of  twenty-one  years,  and  an  agreement  for  a  fur- 

a  lease  to  H.,  and  thereby  covenanted,  *'for  the  ther  lease  (even  if  clear)  being  in  fraud  of  the 

term  of  his  life,  to  renew  said  lease  to  H .  his  executors,  power,  a  bill  for  a  renewal  of  the  lease  for  a  sceoad 

administrators,  and  assigns,  by  giving  them  a  lease  term  of  twenty-one  years  was  dismissed. 
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tisDie,  to  the  veoeiver  duly  i^ppoiixted  by  the  Court  in  tiie  suit  for  the  administratioil 
of  the  testator's  estate,  and  it  must  also  be  assumed  so  paid  with  the  knowledge  of 
all  parties  eoneemed.  It  has  been  argued  that  there  is  a  want  of  mutuality,  by 
reason  that  the  agreement  is  one-sided»  as  being  only  executed  by  the  testator. 
That  does  not  form  any  sufficient  defence,  for  it  has  long  been  decided  that  an 
i^greement  so  situated  may  be  enforced,  and  if  such  an  agreement  were  available,  there 
has  been  a  part-performance  in  this  case.  If  there  had  not  been  such  part-performance» 
a  difficulty  might  have  arisen  on  that  part  of  tlie  instrument  which  directs  that  the 
leiuie  should  be  subject  to  such  covenants  as  were  usual  in  leases  granted  by  the  said 
Mr.  Bowater.  Thjs  would  have  presented  a  difficulty,  had  the  benefit  of  the 
Statute  of  Frauds  been  prayed,  and  the  part-performance  been  out  of  the  question. 
Situated,  however,  as  tl:^  case  is,  I  am  not  called  on  to  consider  that  point.  The 
plaiatiflf  is  entitled  to  have  it  ascertained  what  are  the  covenants  usually  inserted  in 
leases  granted  by  Mr.  Bowater ;  he  is  entitled  to  his  lease  accordingly,  and  he  must 
have  the  costs  ci  the  suit,  which,  for  all  substantial  purposes,  is  an  undefended  one. 


VICE-CHANCELLOR  KNIGHT  BRUCFS  COURT. 

June  2,  Z,  and  5,  1846. 
Belcher  v.  VABDON.(a} 

Uwrif^LeaHhold  property. 

Where  a  turn  qf  money  it  advanced  by  A.  to  B.,  and  it  ie  agreed  that  J3.,  hit  eaecutort  or  admMe^ 
iratortf  thai!  repay  the  turn  to  A;  hit  ejeeeutort  or  adminittratortf  by  certain  fixed  annual  inttaU 
mentt,  extending  over  a  certain  term  of  yeart,  and  that  each  hutalment  thall  be  acconyfonied  by 
nUereet  due  on  the  bakmce  for  the  time  being,  that  interett  being  paid  by  the  rente  qf  leatehold 
property  at  the  rate  qf  eight  per  cent,,  the  Court  will  contider  tuch  contract  uturiout  and  vM, 
atthaugh  A.  upon  the  agreement  beeomet  Uabk  to  eoHnanttf  contained  m  the  leate,  with  the  hnd'^ 
lord  qf  the  property, 

BY  an  agreement  made  between  the  Marquis  of  Westminster  and  Mr.  Gundy,  the 
former,  in  consideration  of  the  sums  to  be  expended  by  Gundy,  in  building  upon 
tiie  land  therein  described,  agreed  to  grant  leases  of  the  houses,  as  they  should  be 
covered  in,  to  Gundy,  or  his  nominees,  for  ninety-nine  years.  Mr.  Dodd  afterwards 
advanced  8,000/.  to  Gundy,  upon  the  security  of  the  property  coomised  in  the  agree- 
ment ;  and  Gundy  then  entered  into  various  stipulations  as  to  the  Mases  to  be  granted 
by  the  Marquis  of  Westminster.  A  portion  of  the  property  comprised  in  Dodd's  secu- 
rity was  afterwards  released  by  him,  according  to  an  arrangement  between  the  parties, 
and  Cundy,  being  in  want  of  money  to  proceed  with  his  works,  the  defendant,  Mr. 
Vardon,  agreed  to  advance  to  him  2,050/. ;  and  thereupon  the  following  letter  was 
written  by  Cundy  to  Vardon : — 

"  20.  Randagh-street,  IHmlico,  January  10,  1843. 
•*  My  dear  Sir,— I  hereby  acknowledge  that  I  have  received  from  you  the  several  sums 
as  stated  on  the  other  side,  on  account  of  the  eight  houses  which  I  am  building  for  you 
'  in  Burton-street  and  Mmerva-street  I  agree  to  pay  you  rent  at  the  rate  of  eight  per 
cent.,  from  the  date  of  each  advance,  and  to  take  a  lease  of  the  houses  upon  the  usual 
conditions,  or  find  you  a  tenant,  subject  to  your  approval.  It  is  also  agreed  between 
Tis,  that  I  am  to  have  the  option  of  selling  the  houses,  provided  I  repay  you  the  amount 
advanced  on  the  houses,  and  all  rents  due  thereon,  to  the  day  you  assign  the  lease  or 
leases  to  me  or  my  nominee.  I  remun  yours  truly, 

"  Joseph  CmrDT/* 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barriater«>«t-]aw. 
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^    ^n^  hanacB  baling  bem  SEofficieBtly  completed.  Gundy  wrote  to  the  lolicitan  of  the 
Mmrqais  of  Westminster,  u  fellows  : — 

^  May  11,  IMS. 

*'  Gtentkmen,— ^Having  covered  in  eight  houses  upon  the  marquis's  ground,  in  B«r- 
ton-street  and  Minerva-street,  according  to  my  agreement  with  tiie  marquis,  I  sfaaM  be 
glad  for  you  to  grant  the  lease  of  such  houses  to  Mr.  Thomas  Vardon,  of  Chester-sqatR, 
when  required  hjr  him,  to  whom  I  have  disposed  of  Ihem,  at  tiie  tents  agreed  upon,  vii. 
^  per  house.    I  send  you  a  phm  of  the  ground  of  sudi  houses.     I  remain,  &c., 

^Joseph  Ouxirr.** 

To  this  letter  the  following  postscript  was  added  by  Mr.  Vardon : — 

'*  Gentkmen,— Please  to  prepare  the  above  leases  at  your  earliest  convenience. 

^•Thohas  Vaudof,  May  11,  184S.- 

The  leases  were  accordingly  prepared,  and,  as  was  alleged,  were  executed  by  the 
Marquis  of  Westminster ;  but  they  were  never  ddivered,  dther  to  Mr.  Cundy  or  Mr. 
Vardon.  Another  sum  of  350/.  was  afterwards  advanced  by  Vardon,  on  account  of  Ae 
buildings ;  and  one  of  Cimdy's  creditors  having  a  judgment  against  him  for  l,000f., 
Vardon,  at  the  request  of  Cundy,  wrote  to  the  creditor  as  follows  :— 

'*  Sir, — In  consideration  of  your  giving  Mr.  Joseph  Cundy  time  to  discharge  his  ddit 
of  1,000/.,  he  will  give  you  security  for  600/.,  part  thereof,  on  house  No.  76,  Chester- 
square  ;  and  I  hereby  undertake  to  pay  to  you  the  sum  of  500/.,  residue  thereof,  as  soon 
as  that  sum  shall  have  been  laid  out  by  Mr.  Cundy  upon  eight  houses' in  Burton-street 
and  Minerva-street,  the  leases  of  whidi,  from  the  Marquis  <^  Westminster,  are  now  in 
a  course  of  preparation,  and  which  houses  he  is  now  finishing ;  and,  in  the  event  of  the 
last-mentioned  sum  of  500/.  not  being  expended  between  this  time  and  Christmas,  1 
hereby  undertake  to  hold  the  said  leases,  subject  to  my  claim  upon  Mr.  Cundy  for 
2,400/.  and  interest,  for  advances  made  by  me  to  him,  to  build  the  said  houses,  until 
your  demand  be  satisfied.    I  am,  &c. 

"  Thomas  Vaedoit." 

To  this  letter  Cundy  added — '*  I  hereby  approve  of  the  above  arrangement  and  un- 
dertaking, and  agree  to  give  effect  thereto. 

"Joseph  Cundy,  October  11,  1848.** 

These  letters  related  to  that  part  of  the  property  afterwards  denominated  die  *'Bor- 
ton-street  property." 

As  to  the  property  described  as  the  *'  Belgrave-street  property,"  an  agreement,  Aded 
the  24th  of  November,  1841,  was  entered  into  between  Vardon,  of  the  one  part,  and 
Oundy,  of  the  other  part ;  and  thereby,  after  reciting  two  leases  from  Elliott  and  othacB 
to  Cundy,  of  ground  for  seventy  years,  and  that  it  was  the  intention  of  Cundy  to  eiWt 
upon  the  ground  five  houses,  and  that  he,  being  in  want  of  money  to  effect  that  ofajed, 
had  requested  Vardon  to  advance  to  him  such  sums  as  they  might  mutually  agree  upon 
for  that  purpose,  to  which  request  Vardon  had  agreed,  on  the  following  conditioa; 
namely,  that  Cundy  should  assign  unto  Vardon  the  two  leases,  and  the  ground  thenby 
demised,  subject  to  the  ground-rent  and  covenants  reserved  and  contained  in  the  leases; 
that  Cundy,  or  his  nominees,  if  approved  of  by  Vardon,  his  executors  and  adminialia- 
tan,  should  take  under-leases  of  the  ground  from  Vardon,  his  executors  or  adminit* 
trators,  as  soon  as  the  houses,  or  any  one  of  them,  to  be  built  thereon,  was  or  wot 
covered  in  and  complete,  for  the  whole  of  the  said  terms,  wanting  ten  days,  at  a  rcaft 
that  should  amount  to  eight  per  cent,  upon  the  money  to  be  advanced  by  Vardon 
towards  the  erection  of  the  said  houses,  or  house ;  such  rents,  or  rent,  to  commence 
from  the  respective  periods  at  which  the  advances  should  be  made ;  the  proportkaa  oC 
such  sums  to  be  advanced  upon  each  house  so  to  be  erected,  for  the  purpose  of  aaccf- 
taining  the  amount  of  the  rents  to  be  determined  by  Vardon,  Ins  executors,  adnnit- 
trators,  and  assigns ;  the  rents  to  be  payable  quarterly^  with  powers  of  entry  and  distrav* 
for  Vardon,  his  executors,  administrators,  and  assigns  to  recover  payment  of  such  lenfei* 
It  was  agreed  by  Candy,  that  he  would  build  third-rate  houses ;  and  Vardon  agrad 
that  he,  his  executors,  administrators,  and  assigns,  would  advance  such  sums,  vfOB 
the  terms  and  conditions  before  contained,  and  as  and  when  there  should  be  laid  ait 
upon  the  ground  so  much  in  value  as  Cundy  should  require  Vardon  to  advance,  and 
which  Vardon  should  agree  to  advance.    Under  this  agreement,  800/.  was  advanced  faj 
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Vardon.  Candy,  after  these  transaclions,  became  bankrupt,  and  his  assignees  filed  this*' 
Inll  against  Vardon,  praying  that  the  transactions  might  be  decreed  to  be  usurious  and 
void,  but  offering  to  allow  die  defendant  to.  prove  against  the  estate  of  Cundy  for  all 
sums  that  were  justly  due  to  him ;  but  that,  if  the  Court  should  consider  that  the  trans*, 
actions  were,  in  fact,  a  purchase,  then  that  an  account  might  be  taken  of  all  sums  of 
money  laid  out  on  the  premises,  and  an  account  of  what  was  due  to  Cundy  for  his  skill 
and  labour  employed  on  the  premises  for  the  advantage  of  the  defendant. 

By  the  answer  it  was  alleged  that  Vardon  was  a  purchaser  of  the  property,  and  that 
he  had,  throughout  the  transactions,  refused  to  be  a  lender  of  the  sums  mentioned,  or 
any  other  sums  of  money.  It  was  also  by  the  answer  denied  that  the  several  sums  of 
2,400/.  and  800/.  were  intended  to  be  secured  to  the  defendant  by  way  of  charge 
upon  the  premises,  the  defendant  insisting  that  the  sums  were  advanced  by  him  to 
Cundy  to  enable  him  to  build  houses^  of  which  the  defendant  was,  in  hct,  by 
means  of  the  agreements  and  other  documents,  owner,  and  not  mortgagee  ;  but  it  waft 
submitted,  diat  if  the  defendant  ought  not  to  be  considered  as  owner  of  the  houses^ 
towards  erecting  which  he  had  made  the  advances,  the  moneys  ought  to  be  considered 
as  valid  charges,  or  liens  on  the  premises.  It  was  also  denied  that  it  was  the  true 
meaning  and  intention  of  Cundy  and  the  defendant  that  the  money  advanced  should 
be  secured  to  the  defendant,  with  interest  at  eight  per  cent,  upon  the  lands  of  Cundy  ; 
for  the  money  was  advanced  without  any  security  given,  or  intended  to  be  given,  on  the 
lands,  and  with  the  intent  only  that  the  money  should  be  applied  to  the  use  of  the 
defendant  himself,  in  building  the  houses,  of  which  the  defendant  was  the  owner,  and  not 
the  mortgagee.  The  defendant  also  claimed  by  his  answer,  that,  supposing  it  should 
be  held  that  he  was  not  a  purchaser,  he  was  entitled  to  a  charge  on  the  property  for  the 
sums,  by  reason  that  they  were  expended  on  the  buildings. 

RussSll  and  Heberden,  for  the  plaintiff. — ^This  was  an  usurious  transaction,  and  the 
mode  in  which  it  was  made  to  appear  as  a  ban  was  a  mere  colourable  device.  In  the 
case  of  Doe  v.  Chambers  (4  Campbell,  p.  1),  a  similar  attempt  to  conceal  the  usurious 
nature  of  a  transaction  was  made,  for  in  that  case  there  was  an  agreement  that  B» 
fihauld  lend  money  to  A.,  and  that  A.  should  assign  a  lease  of  premises  of  greater  value 
than  the  sum  lent,  with  a  power  of  redemption  on  payment  of  the  money  by  A.,  and 
that  in  the  meantime  B.  should  grant  to  A.  an  under-lease  of  the  premises,  at  a  rent 
greater  than  would  have  been  die  amount  of  the  legal  interest  of  the  money  advanced. 
A.  was  to  insure  the  houses  and  pay  the  ground-rent  and  taxes.  There  the  Court 
held  the  whole  to  be  an  usurious  transaction,  and  the  assignment  made  under  such  an 
agreement  to  be  absolutely  void.  In  that  case  the  learned  judge  observed  that  the 
whole  transaction  was  to  be  viewed  together,  and  that  although,  if  the  covenant  by  B.  to 
re-assign  the  leases  had  been  omitted,  it  would  save  the  transaction  from  being  set 
a^de  at  law  as  usurious,  yet  relief  might  be  granted  by  a  court  of  equity.  In  Doe  y» 
Gooch  (3  Bam.  &  Aid.  664),  a  builder  having  taken  ground  on  a  building-lease,  at  a 
certain  rent,  assigned  the  premises  to  another  person  for  a  sum  greatly  exceeding  their 
valae^  and  then  took  a  lease  from  the  assignee  at  a  rent  nearly  four  times  the  rent  he 
had  originally  agreed  to  pay  the  first  landlord ;  and  in  the  new  lease  the  lessee  entered 
into  covenants  similar  as  to  building  to  those  contained  in  the  original  lease,  and  sti- 
pulated to  be  allowed  to  repurchase  die  lease  at  the  price  for  which  he  assigned  it.  The 
jury  found  that  the  transaction  was  not  a  purchase,  but  an  usurious  loan  of  money,  and 
the  Court  refused  to  disturb  the  verdict.  In  Chillingworth  v.  Chillingworth  (8  Sim. 
404),  a  person  who  had  before  refused  to  lend  money  on  a  mortgage  of  certain  lease- 
hold houses,  agreed  to  pay  400/.  to  the  lessee  of  the  houses  upon  Imving  two  annuities 
for  forty  years  issuing  out  of  the  leases.  The  annuities  for  this  term  certainly  would 
exceed  in  amount  the  legal  rate  of  interest  on  the  400/.,  and  the  Court  accordingly  held . 
the  transaction  to  be  usurious.  In  the  present  case,  as  in  Sevier  v.  Greenway  (19  Ves. 
413),  the  whole  of  these  agreements  must  be  considered  together,  and  if  it  should 
appear  that  they  form  a  mere  device  to  evade  the  usury  law8>  the  Court  must  hold  the 
agreement  void.  The  defendant  here  is,  by  agreement,  to  receive  eight  per  cent,  for 
tiie  money  he  advanced,  firom  the  time  each  advance  is  made,  while  Cundy  is  bound  to 
complete  the  houses,  and  could  be  compelled  by  the  defendant  to  take  the  leases  at  the 
amoant  of  rental  stipulated  (that  rent  or  interest  being  eight  per  cent,  certain),  with- 
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put  reference  to  the  possible  deterioration  in  the  value  of  the  houses.  Supposing, 
however,  that  the  Court  should  consider  the  transaction  not  to  be  usurious,  we  ask  £or 
relief  analogous  to  redemption. 

Anderdon,  Wigram,  and  Fooks,  for  the  defendant. — As  the  plaintiff's  bill  alleges  that 
the  transaction  is  not  a  sale  but  a  loan,  the  ordinary  rule  in  such  cases  ought  to  prevail, 
Viz.  that  parties  are  not  permitted  to  come  to  a  court  of  equity  to  impeach  securities, 
without  tendering  to  the  person  alleged  to  be  a  lender  the  amount  of  the  money  he  has 
advanced.  Here  the  plaintiffs  treat  the  agreements  as  securities,  and  yet  do  not  offer 
payment  of  the  sums  advanced.  The  character  of  assignees,  which  the  present  plain- 
^ffs  fill,  does  not  change  this  rule  of  equity.  (Ex  parte  Scrivener,  3  Ves.  &  Bea.  14 ; 
Benfield  v.  Solomons,  9  Ves.  84.)  The  bill,  therefore,  ought,  for  this  reason,  to  be 
dismissed.  Should,  however,  the  Court  consider  otherwise,  the  defendant  is  entitled 
to  a  lien  on  the  property  for  the  money  he  has  advanced,  which  money  has  been  laid  out 
upon  the  buildings  that  have  been  Erected,  and  he  cannot  be  compelled  to  seek  repay- 
ment by  a  proof  against  Cundy's  estate.  The  agreements,  however,  in  this  case  caa- 
not  be  considered  usurious,  as  the  defendant  became  liable  for  all  the  breaches  of  cove- 
nant,  under  the  original  leases,  which  might  have  been  committed  by  Mr.  Cundy,  and 
he  would  remain  liable  to  the  landlord  after  the  proposed  leases  to  Cundy  had  beea 
granted.  This,  therefore,  could  not  be  considered  as  a  mere  loan,  as  all  the  obligations 
involved  in  a  purchase  (which  in  fact  it  was)  were  taken  by  the  defendant  upon  hun* 
self.  In  this  case,  the  parties  incur  a  much  more  substantial  risk  than  by  an  extraor- 
dinary fall  of  stock.  Upon  the  face  of  the  agreement  it  is  impossible  to  say  that  dght 
per  cent,  is  secured  upon  land,  as  there  is  a  large  ground-rent  to  be  provided  for. 
QSpurrierv,  Mayoss,  1  Ves.jun.  527.)  There  is  no  more  reason  for  saying  that  this 
was  a  loan  than  that  it  was  a  partnership. 

June  5. 

The  Vicb-Chancellob. — I  think  it  consistent  with  principle  and  with  the  authori- 
ties, although  I  do  not  say  with  all  the  authorities,  to  hold,  that  if  A.,  his  necessities 
requiring  an  advance  of  1,000/.,  obtains  it  from  B.,  upon  a  bargain  between  them  that* 
in  consideration  of  such  advance.  A.,  his  executors  or  administrators,  shall  pay  to  B.» 
his  executors  or  administrators,  an  annuity  of  80/.  for  a  term  of  seventy  years,  com^ 
mencing  immediately,  the  annuity  to  he  secured  by  the  covenant  of  A.,  binding  himadf 
personsdly  whilst  living,  and  after  his  death  his  assets  generally,  the  transaction  is 
usurious,  and  upon  that  ground  bad,  unless  protected  by  those  provisions  of  the  l^isla- 
ture  which  have  recentiy,  as  to  certain  cases,  repealed  or  relaxed  the  usury  laws.  The 
term  "  loan "  may  or  may  not  be  a  conect  designation  of  such  a  transaction.  The 
notion  of  a  loan,  in  the  popular  or  generally  received  sense  of  that  expression,  may  not 
have  entered  into  the  minds  of  the  parties.  But  how  in  its  essence  or  substance  does 
shch  a  dealing  differ  from  a  mere  loan  of  money  at  interest,  when,  according  to  the 
contract,  the  principal  shall  be  repaid  by  certain  fixed  annual  instalments  extending 
over  a  great  number  of  years,  each  instalment  being  accompanied  with  interest  due  oa 
tiie  balance  for  the  time  being  ?  I  cannot  see  any  material  difference.  Such  cases  as 
I  have  just  mentioned  are,  I  apprehend,  common.  Generally,  I  believe,  it  is  a  part  of 
such  bargains,  that  any  irregularity  in  payment  of  the  instalments  of  the  principal  or 
interest  shall  give  the  creditor  the  right  of  demanding  immediately  the  whole  sum 
remaining  unpaid ;  but  can  the  presence  or  the  absence  of  such  a  stipulation,  ai  which, 
when  existing,  a  creditor  may  or  may  not  choose  to  avail  himself,  be  a  matter  of  impor- 
tance in  a  question  of  usury  ?  I  think  not.  Forbearance,  whetiier  for  one  year  or  Cor 
several  years,  is  not  to  be  purchased  beyond  a  certain  price.  The  mere  inconvenience, 
or  possible  inconvenience,  arising  from  the  condition  of  a  man's  pecuniary  c^itaL  as 
well  as  the  risk  of  trusting  to  the  solvency  of  another,  is  considered  to  be  unfit  to  be 
compensated  at  a  rate  beyond  a  certain  fixed  limit.  If  this  is  so,  then,  considering  the 
length  of  the  term  of  years,  in  the  present  instance  exceeding  seventy  years,  the  amount 
of  tiie  several  rents  intended  to  be  reserved  to  Mr.  Vardon  being  eight  per  cent,  upon 
his  advances,  and  the  circumstance  that  Mr.  Cundy  personally  during  his  life,  and  his 
•assets  after  his  death,  by  the  form  and  nature  of  the  transactions  in  question,  as  I 
understand  them,  was  or  were  to  be  liable  for  the  rents,  whatever  might  be  the  value 
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or  produce  of  the  property  charged,  I  am  of  opinion  that  such  a  transaction  as  that 
before  the  Court  is  usurious  and  void.  The  rents  were  to  come  out  of  landed  property ; 
landed  property  was  intended  to  be  charged,  and  the  recent  relaxation  of  the  usury  laws 
does  not,  therefore,  help  the  defendant  in  this  case.  At  first  I  doubted  whether  the  liabi* 
lities  incurred,  or  to  be  incurred,  by  Mr.  Vardon  to  the  head  landlord,  and  the  possibDity 
of  the  determination  of  the  head-leases,  re-entry,  or  forfeiture,  or  by  means  of  a  bad 
or  defective  title,  might  not  create  n  material  distinction  in  his  favour ;  but  looking  at 
the  nature  of  these  liabilities  and  contingencies,  so  far  as  they  can  be  considered- 
looking  also  at  the  whole  scheme  and  frame  of  the  transaction — looking  also  at  the  large 
language  of  the  statute  of  Queen  Anne,  I  find  it  impossible  to  say  that  any  substantud 
difference  ought  to  be  held  to  arise  upon  this  ground.  I  must  consider  tiiat  the  con* 
tracts  contained  in  the  under-leases  on  the  part  of  Mr.  Gundy  were  to  be  analogous  to 
those  contained  in  the  head-leases  respectively;  the  breaches  of  them  on  the  part  of  Mr. 
Cundy  would  render  him  liable  to  be  sued  by  tiie  head  landlord,  or  would  render  Gundy 
or  his  representatives  liable  to  be  sued  by  Mr.  Vardon  or  his  representatives,  supposing 
the  under-leases  were  valid,  and  he  would  be  liable  to  make  adequate  compensation  in 
damages.  There  is  no  suggestion  anywhere  against  the  titie  of  either  of  the  head 
landlords,  at  least  I  have  not  observed  it.  With  regard,  however,  to  the  Burton-street 
property,  what  I  have  said  must  be  taken  subject  to  the  qualification  that,  supposing 
liie  totid  absence  of  any  usury  laws,  the  documents  respecting  that  property  are»  as  it 
seems  to  me,  of  such  a  kind  and  so  expressed  as  tp  be  insufficient  for  the  creation  of 
any  lien  on  it.  For  the  purpose  of  coming  to  a  conclusion^  these  documents  ought  to 
he  read  together.  But  if  this  be  erroneous,  they  cannot,  in  my  judgment,  properly 
receive  any  oonstniction  except  that  which  I  have  given,  and  as  they  are  viewed  and 
treated  by  the  defendant  in  the  manner  in  which  his  answer  insists  upon  them.  I  think 
myself  bound  in  this  suit,  notwithstanding  the  observation  of  the  defendants  on  the 
frame  of  the  bill,  to  treat  tiiem  in  the  same  manner  as  those  relating  to  the  Belgrave- 
street  property.  I  have  not  said  specifically  whether,  in  my  view,  these  transactioiiB 
were  intended  as  shifts  and  devices  to  evade  the  usury  laws.  If  it  is  necessary  for  me 
to  give  an  opinion  pointedly  upon  that  specific  question,  I  must  answer  it  in  iht  affir* 
mative,  according  to  my  understanding  of  its  nature.  It  has  been  said,  that  though 
the  plaintiffa  are  here  as  assignees  of  the  bankrupt,  they  are  not  entitied  to  relief  in  tUa 
case  without  paying  the  amount  £airly  due  from  Mr.  Gundy,  or  his  estate,  or  allowing 
the  defendant  to  have  a  charge  for  it  upon  the  property.  I  cannot  accede  to  that  argument. 
It  i^pears  to  me  they  are  entitied  to  relief  upon  the  terms  of  allowing  a  proof  undbr 
the  iiat  against  Mr.  Gundy  for  that  amount.  The  principles  appUcaUe  to  the  case  of 
a  redemption  of  a  valid  security  are  not  in  every  respect  appUcable  to  a  case  of  the . 
present  description,  nor  can  I  properly,  as  it  appears  to  me,  assent  to  the  defendanfa 
demand  of  a  charge  on  the  property  in  respect  of  his  money  expended  in  building.  The 
defendant  must  pay  the  coats  up  to  this  time,  I  was  very  much  struck  by  the  obser^ 
vationa  as  to  the  fozfeitore  of  the  lease,  especially  by  tbose  made  by  Mr.  Fooks.  I 
Oonght  of  them  a  great  deal. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT, 
June  24, 1S45. 

CORNVIBLD  V.   WTNDHAJi.(a) 

Wm^ComtrucfUmr^'*  LegacieM.** 

A  tettaioTf  hy  hii  will,  directed  his  funeral  earpeneet,  ^c,  and  aU  legaeiee  whieh  he  ffbve  hy  Me  wUlr 
or  ehouid  give  by  a  eodicii,  whether  witneeeed  or  not,  should,  ttnleee  he  expreselg  direded  the  tm^ 
trarf,  be  paid  immediately  tffter  hie  deeeaee  out  qf  hie  pereonal  estate;  but  if  that  should  be  um^ 
fUient,  he  charged  hie  real  estate  with  the  deficiency.  He  then  gaste  ammtitiee  to  his  jei  wants,  mi 
charged  them  %qxm  his  real  estates^  By  a  codicil  the  testator  directed  that  hie  executors  should 
pay  certain  annvitiee  "  out  qf  his  pereonal,  or  from  the  income  qf  his  estates."  It  was  held^  that 
these  annuities  were  not  charged  iqfon  the  real  estate. 

GEORGE  WRIGHT,  by  his  will,  dated  the  17th  of  March,  1794,  provided,  amoi^ 
other  things,  as  follows :— "  I  direct  my  faneral  expenses,  and  the  dnzgei  of 
pcDving  this  my  ^nll,  and  all  debts  owing  by  me  at  the  time  of  my  decease,  and  a& 
legacies  which  I  give  by  this  my  will,  or  shall  give  by  any  codicil  or  codicils  tfaezeto,  i 
by  any  writing  or  writings  signed  by  me,  or  in  my  handwriting,  and  whether  i 
or  aot,  shall,  unless  I  ezpresdy  direct  the  contruy,  be  paid  immediately  upoo  or  i 
nsy  decease,  out  of  my  personal  estate ;  but  if  that  shall  be  insufficient  to  i 
same,  I  charge  my  real  estate  with  the  deficiency."  The  testator  then  ga:ve  i 
of  certain  amounts  to  each  of  his  servants  idu>  should  have  lived  with  him  fiv  a  < 
time  before  his  death ;  and  the  same  annuities  were  charged  upon  his  real  estates.  Ha 
.  then  gave  the  principal  part  of  his  property  in  the  manner  therein  described.  Hie  teip 
tator  afterwards  ex^uted  a  first  codicil,  which  did  not  a£fect  the  matters  in  question  m 
the  suit;  and  he  then  executed  a  second  codicil,  which  was  as  follows :«-«" To  Jisiuk, 
Onrwley  and  Samuel  Crawley,  my  executors,  I  direct  the  under«written  uamutieB^  \gp 
me  granted  to  the  names  inclosed,  may  be  paid  half-yearly,  out  of  my  penQnaUor  from, 
the  income  of  my  estates*  George  Cornfield,  30/. ;  Jane  Smith,  50/. ;  R.  Smitii,  dOL; 
William  Hammond  Howell,  20/. ;  Ann  and  Mary  Roberts,  60/. ;  do.  to  Ann  Rdberti*. 
261* ;  Mrs.  Mary  Cook,  interest  on  three  hundred  pounds,  and  annnity,  60/. ;  Aam, 
Nash,  60/. ;  Thomas  Wright  Steward,  50/.~d85/.  All  the  above  annuities  I  lenre  1i>- 
be  paid  as  above  directed.*'  The  vrili  and  codicil  were  duly  proved  by  the  ^f^^^^tm*^ 
This  bill  was  filed  by  George  Cornfield,  one  of  the  annuitants ;  and,  after  stating  Ae 
above  circumstances,  prayed  a  declaration  that  the  real  estates  of  the  testator  were 
duoged  by  the  will  with  the  payment  of  the  annuities  given  by  the  second  codiciL  To 
the  bill,  a  general  demunerwas  pot  in;  and,  by  arrangement,  the  cause  was  set  i~ 
to  take  the  opinion  of  the  Court  upon  tiie  question  whether  tiie  real  estate ' 
able  with  the  annui^  given  by  the  second  codicil  to  the  plaintiff. 

Hodgson  and  J.  Jaaily,  for  the  demurrer,  argued,  that  as  the  word  used  by  the  \ 
tor  was  simply  "  legacies,"  that  did  not  include  annuities.  The  mention  of  payment  at 
a  given  time  was  inconsistent  with  the  payment  of  an  annuity,  and  was  only  applicable 
to  a  legacy.  The  context  also  excluded  the  presumption  of  an  annuity  being  included 
under  the  term  "legacies."  In  Shipperdson  v.  Tower  (1  Y.  &  C.  C.  C.  441),  it  was 
held,  that,  under  the  term  "  legacies,"  the  testator  did  not  mean  to  comprise  annuities. 
Besides  this,  the  charge  of  the  legacies  upon  the  real  estates  vras  not  a  general  charge, 
but  it  was  confined  to  those  legacies  which  the  testator  should  not  direct  not  to  be  so 
charged.  Unless  the  charge  was  general,  it  was  inoperative ;  as  what  the  testator  in* 
tended  was  tantamount  to  reserving  to  himself  a  power  to  charge  his  real  estate  by  an 
unattested  codicil.     (Rose  v.  Cunynghame,  12  Ves.  29.)  (b) 

(a)  Reported  by  G.  S.  Allnttt,  Esq.,  Barrister-  diarged  legacies,  &e.  eifen  by  codidl, 

it-law.  witnessed  or  not,  upon  ms  real  estate :  r~ 

(6)  Rose  V.  Cunynghame.    June  1  and  27,  and  not  a  charge  by  the  will  of  legacies,  but 

Aug.  1, 1805.    Sir  Wm.  Grant,  M.R.— A  charge  tion,  by  a  will  executed  aceoiding  to  the  ttalnta,  of 

by  an  anattetted  codicil  is  void,  though  the  will  a  power  to  charge  by  an  unattested  paper. 
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Swanston  and  W.  R.  Ellis,  for  the  bill.^In  Buckridge  y.  Ingram  (2  Ves.  jun.  665); 
the  Master  of  the  Rolls  said :  "  It  is  now  too  clearly  settled  to  be  disputed,  that  sub* 
sequent  legacies  may  be  introduced  by  an  xmattested  codicil  upon  a  real  estate  charged 
with  legacies  by  an  attested  will;"  and  in  IncMqvin  v.  French  (Amb.  33),  it  was  held» 
that  if  a'  testator,  by  will  properly  attested,  cfaa^s  real  estates  with  legacies  he  shall 
afterwards  give  by  codicil,  a  legacy  by  codicil  not  attested  is  good.  The  cases  of  Stoift  ▼• 
Niuh  (2  Keen,  20),  (a)  and  Stubhs  y.  Sargon  (2  Keen,  255)  (b)  proceeded  upon  a 
similar  principle.  In  the  case  of  Nannodc  y«  Horton  (7  Ves.  402),  Lord  Eldon  says  : 
"The  word  "legacies "  would  take  in  all  sorts  of  legacies;  annuity  is,  in  a  sense,  a 
legacy,  and  annuitants  legatees/' 

The  ViCB-^HANcsLLOJft.— -The  instniments  are  not  folly  be&ve  tiie  Court ;  probabfy^ 
die  case  mamgtn  demmrer,  they  oould  not  be  so ;  but  they  are  sufficiently  before  the 
Cburt.  The  testator  begins  by  directing  as  followB : — "  AU  my  funeral  expenses,  and 
charges  of  proving  this  my  will,  and  all  debts  owing  by  me  at  flie  time  of  my  decease, 
and  all  legacies  which  I  give  by  this  my  will,  or  shall  give  by  any  codicil  or  codicib 
thereto,  or  by  any  writing  or  writings  signed  by  me  in  my  handwriting,  and  whether 
witnessed  or  not,  unless  I  expressly  direct  the  contrary,  be  paid  immediately  upon  or 
after  my  decease,  out  of  my  personal  estate  ;  but  if  that  shall  be  insufficient  to  answer 
the  same,  I  charge  my  real  estate  with  the  defidency ;"  and  after  this,  by  a  co(ticil,  be 
says :  V  To  John  Crawley  and  Samuel  Crawley,  my  executors,  I  direct  tiie  under^ 
written  annuities,  by  me  granted  to  the  names  inclosed,  may  be  paid  half-yeariy,  xsjtt 
€H  my  personal,  or  from  the  ineome  of  my  estates.*  Then  Allows  an  enumeration  df 
cextain  names,  with  amounts  opposite  to  each,  the  first  of  which  is  the  name  of  tiie 
plaintiff,  with  30/.  attached.  The  question  is,  whetiier,  upon  tiiis  will,  the  word  **lega- 
eies"  is  to  be  read  as  including  annuities.  Th&  word  *'  legacies"  is  a  term  under  which 
annuities  bequeathed  may,  without  impropriety,  be  described ;  familiaily  and  coUoqui-i 
ally,  it  has  a  more  restricted  meaning ;  legally,  it  may,  accor£ng  to  circumstances* 
receiye  a  larger  interpretation.  How  tiiis  case  would  have  stood  if  the  will  had  not 
contained  any  thing  explanatory  of  the  sense  in  which  the  testator  meant  to  use  the 
libm,  it  is  unnecessary  to  say.  The  language  of  tiie  will  appears  to  demonstrate  that 
be  cGd  not  use  it  as  indudmg  annuities.  The  words  ''  paid  immediately  after  my  de- 
cease '*'  the  specific  charge  which  the  will  contains  of  the  annuities  given  to  tiie  servants 
upon  the  real  estate ;  the  mode  of  payment  which  the  testator  does  prescribe ;  the  omis- 
sion of  any  repetition  in  the  expression  of  a  diarge  upon  the  real  estate  as  to  the  mere 
pecuniary  legacies,  satisfy  me  of  the  construction ;  nor  if  the  first  codicil  had  been  stated 
isi  the  bill.  Would  my  opinion  have  been  diffisrent.  Tlie  demurrer  must  be  allowed,  but 
without  costs.    Liberty  to  amend  the  bill. 


(a)  &d^v.  JVoi^  July  26, 1837.  LordLaag- 
dBte,  M.R. — A  testator  directed  his  real  and  per- 
iosal  estate  to  be  sold,  and  the  moneys  to  arise 
itam  tbesale  to  be  spptted  in  the  Ant  plaee  to  the 
mment  of  his  debts,  &c.,  and  also  the  legacies 
iridch  he  might  bequeath  by  any  codicil  or  coidicils 
to  his  will.  He  afterwanu  gave  an  annvity  to  his 
vife  by  an  unattested  codicU ;  and  it  was  held 
that  tiie  annuity  was  well  chaiged  upon  the  real 
estate. 

(9)  StuM>9  T.  Sargwi,     Aug.  7,  1837.    Lord 


J<ingdaVt,  M.R. — In  this  eases  testatrix  gave  tea* 
hold  and  leasehold  premises  to  trustees  in  trust, 
after  the  decease  of  a  person  named,  to  dispose  of 
and  divide  the  sane  unto  and  amongst  her  yart« 
•ers,  who  should  be  in  eepartnenbip  with  hsr  at 
the  time  of  her  decease,  or  to  whom  she  might  havo 
disposed  of  her  business,  in  such  shares  und  pro- 
portioBS  ashertmatoea  should  think  fit ;  and  it  was 
held  that  this  was  m  good  devise  to  the  peiaoas  to 
whom  it  was  ascertained  that  the  testatrix  had  dis- 
posed of  her  business  in  herlifeUme. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

June  25,  1845, 

CoHFTOir  V,   BLOZHAM.(a) 

WiU—Cofutrueium—Gift  to  exectUort. 

A  tatatar  poM  eerUun  aunu  of  9toek  to  kU  brotker  and  sister,  whom  he  e^fpomhd  exeefUor  eai 
eseeuiris  qf  hie  willt  and  throughout  the  wiU  the  exeeutor^e  name  wtu  oceompamed  k^  a  dmer^ 
tion  qf  him  ae  the  testator's  brother.  The  sister  alone  proved  :-^Ueld,  thai  the  leffoey  to  tie 
brother  was  not /off  sited  by  his  not  proving, 

JOHN  BLOXHAM,  late  of  Amesbury,  in  the  county  of  Wilto,  made  bis  wiU, 
dated  the  26tbof  July,  1826,  whicb,  so  far  as  it  is  necessary  to  state,  was  as 
follows :— "  As  it  is  probable  I  may  die  before  my  wife,  it  is  my  will,  as  soon  as  I  di^ 
my  sister  Jane  Bloxham,  my  executrix,  my  brother  Charles  Bloxham,  my  executor, 
take  possession  immediately  of  the  oak  chest  of  drawers,  and  the  little  writing-deak 
in  my  usual  sitting-room,  with  all  its  contents.  The  oak  chest  of  drawers  in  the 
dressing-room,  the  middle  room  on  the  ground-floor  fronting  the  street,  with  all  its 
contents,  the  ash  chest  of  drawers  in  my  bed-room,  with  all  its  contents;  the  wearing 
clothes  of  every  description,  to  be  given  to  my  brother,  Charles  Bloxham ;  the  silver 
plate,  being  in  the  oak  chest  of  drawers  in  my  dressing-room,  it  is  my  will  liiat  six 
silver  table-spoons  and  six  silver  tea-spoons  to  be  left  for  the  use  of  my  widow;  at 
her  death,  the  whole  property,  the  house  I  now  live  in,  the  garden  behind  the  house, 
the  little  garden  opposite  the  house,  it  being  all  free  land,  and  goods  and  fiomadtare  of 
every  description,  with  all  my  books  of  every  sort,  to  be  given  to  my  said  sister,  Jans 
Bloxham,  my  executrix,  and  to  my  said  brother,  Charles  Bloxham,  my  executor,  thdr 
heirs  and  assigns  for  ever.  My  moneys  in  the  funds,  1,600/.  in  the  3/.  per  Cent. 
Reduced,  and  1,200/.  in  the  New  4/.  per  Cents.,  to  be  equally  divided  between  my  said 
sister  Jane  and  brother  Charles  Bloxham,  on  condition  my  said  sister  Jane  reddea  in 
my  house  after  my  death,  to  direct  and  manage  all  my  wife's  affairs,  to  reoove  her 
moneys  and  pay  her  debts,  until  my  wife  think  proper,  and  is  capable  of  directing  her 
own  affairs." 

The  testator  died  in  the  month  of  December,  1827,  and  the  will  was  piOTed  by  his 
sister,  Jane  Bloxham,  alone.  This  suit  was  instituted  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  upon  questions  arising  under  the  will,  one  of  which  was  as  to 
the  alleged  forfeiture  by  Charles  Bloxham  of  his  interest  in  the  legacy  of  stock  in  con- 
sequence of  his  not  proving  the  will. 

Shapter,  for  the  plaintiff. — A  bequest  to  a  person  who  is  appointed  executor  or 
trustee  is  prtmd  facte  made  to  him  in  respect  of  his  office,  and  he  cannot  refuse  to 
take  the  obligations  imposed  upon  him,  and  also  receive  the  benefits  given  him  by  the 
wiU.  {Read  v.  Devaynes,  2  Cox,  285  ;  Stackpoole  v.  Howell,  13  Ves.  417  ;  Calvert  v. 
Sebbon,  4  Bea.  222 ;  Piggott  v.  Ghreen,  6  Sim.  72 ;  and  Hanbury  v.  Spooner,  5  Bea. 
630.)  The  same  principle  was  also  clearly  recognized  in  other  cases,  though,  finom 
circumstances  in  those  cases,  it  appeared  tiiat  the  legacies  were  not  connected  with  the 
taking  the  offices  imposed.  (Cockerell  v.  Barber,  2  Russ.  585;  and  Dtx  y.  Reed, 
1  Sim.  &  Stu.  239.)  In  this  case  the  stock  was  given  separately,  and  as  a  specific 
bequest,  and,  therefore,  the  cases  of  Griffith  v.  Brien  (11  Sim.  202),  and  Ckrvftum  v. 
Devereux  (12  Sim.  264),  (which  decided  that  the  gift  of  a  residue  to  an  executor  ii  not 
a  gift  in  respect  of  his  office),  will  not  apply  here.  The  distinction  between  a  residae 
and  a  specific  legacy  for  this  purpose  is  not  so  manifest ;  as  the  principle  decided  by 
the  former  cases  is  that  the  bend&ts  under  a  will  shall  not  be  taken  apart  fiXHn  the 
burdens  imposed  by  the  will. 

The  Vicx-Chancxllob. — The  Court  in  those  cases,  consistently  with  all  the  modem 
decisions,  was  anxious  to  distmguish  cases  out  of  a  rule,  the  existence  of  whidi 
it  regrets. 

(a)  Rqprtod  by  G.  S.  Allnittt,  Esq.,  BsrriBter-st-law. 
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8iapter,^-liere  the  gift  of  the  stock  was  specific ;  it  was  in  a  separate  sentence 
from  &e  gift  of  the  other  property,  which  the  testator  gives  to  his  sister  and  brother 
as  joint  tenants.  The  stock  was  given  to  them  as  tenants  in  common,  and  accom- 
panied by  a  condition. 

W.  P.  Wray,  Glasae,  and  Wray,  for  other  parties. 

The  Vicb-ChancxliiOB.— I  do  not  see  a  single  instance  throughout  this  will  where 
Charles  Bloxham's  name  is  not  accompanied  by  a  description  of  lum  as  the  testator's 
brother.  Looking  at  the  whole  will,  I  think  that  the  testator  did  not  intend  that  the 
assumption  by  Charles  Bloxham  of  the  office  of  executor  should  be  a  condition  pre- 
cedent  to  his  taking  this  legacy.  In  arriving  at  that  conclusion,  I  think  it  immaterial 
whether  the  will  does  or  does  not  dispose  of  the  residue,  and  I  ^ink  it  also  immaterial 
whether  Jane  Bloxham  and  Charles  Bloxham  took  as  joint  tenants  or  tenants  in 
common.  However  these  two  questions  are  decided,  I  am  of  opinion  that,  according 
to  the  terms  of  this  will,  Charles  Bloxham  will  take  this  legacy. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

July  9,  1845. 
Clark  v.  Bua6H.(a) 

Mortgage — ChaiieU  leasehold  qfhutband  in  right  qftoife — Survivorship. 

Where  a  mortgage  contains  no  recital  of  an  intention  to  do  more  thstn  to  make  a  mortgage^  the  Court 
is  inclined  to  believe  that  nothing  more  was  intended  than  what  was  necessary  to  make  the  estate  a 
security  to  the  mortgagee. 

An  assignmeni  by  a  husband  and  wife  to  a  mortgagee  of  chattels  leasehold^  to  which  the  husband  was 
entitled  in  right  qfhis  wife,  with  a  proviso  that  in  the  event  qfthe  husband,  or  his  heirs,  executors, 
or  administrators,  paying  the  mortgage-money  by  a  certain  day,  the  assignment  should  be  void,  was 
held,  under  the  circumstances  qf  the  case,  not  to  affect  the  w^e*s  right  by  survivorship  to  the  pro- 
perty. 

rklHlS  was  a  creditor's  suit,  instituted  against  Sophia  Bishop  Burgh »  the  widow  of 
JL  James  Burgh,  deceased  (the  debtor),  Charles  Pugh,  and  Robert  Dobbing.  In 
December,  1833,  a  decree  was  made,  directing  the  usutd  inquiries,  and  also  that  the 
Master  should  inquire  what  incumbrances  there  were  on  the  leasehold  estates,  and 
state  whether  the  widow  had  any,  and  what,  interest  in  the  same.  The  Master  made 
his  report,  and  by  it  stated  that  he  had  found  the  following  facts  :  By  lease  dated  the 
I4th  February,  1820,  six  houses  in  Balincourt-place  were  leased  to  Thomas  Long,- the 
father  of  Sophia  Bishop  Burgh,  for  seventy  years ;  and  by  lease,  dated  the  10th  Octo- 
ber, 1825,  the  house.  No.  27,  Upper  Bedford-place,  was  leased  to  the  said  lliomas 
Long  for  ninety-nine  years.  Thomas  Long  died  in  1825,  intestate,  leaving  his  widow 
and  five  children  surviving ;  and  thereupon  James  Burgh  (the  intestate  in  this  cause) 
became  entitled,  in  right  of  his  wife,  Sophia  Bishop  Burgh,  to  one-fifth  of  two-thirds 
of  the  leasehold  property,  no  settiement  having  been  made  on  her  marriage.  In  1826, 
Ann  Long,  one  of  the  children  of  the  said  Tbomas  Long,  died,  and  thereupon  James 
Burgh,  in  right  of  his  wife,  became  entitied  to  one-fifth  part  of  her  distributive  share 
of  the  leaseholds.  In  1828,  Mary  Long,  another  of  the  children,  died,  and  thereupon, 
subject  to  a  legacy  of  500/.,  the  widow  of  Thomas  Long,  deceased,  Thomas  Long, 
George  Long,  and  James  Buigh,  in  right  of  his  wife,  became  entitied  to  her  share  of 
the  leaseholds.  By  the  means  aforesaid,  the  widow  of  Thomas  Long,  deceased,  became 
entitied  to  two-fifths,  Thomas  Long  to  one-fifth,  G^rge  Long  to  one-fifth,  and  James 
Burgh,  in  right  of  his  wife,  to  the  remaining  fifth  of  the  leaseholds.  On  the  30th  of 
October,  1828,  an  agreement  was  entered  into,  by  which  it  was  proposed  that  John 
Pocock  should  make  a  partition  of  the  leasehold  and  other  personal  estate  of  Thomas 
Long,  deceased,  so  that  the  same  should  be  held  in  severalty  by  the  parties  interested, 
in  lieu  of  their  then  undivided  shares.  By  two  deeds,  dated  12th  March,  1829,  the 
(a)  Reported  by  G.  3.  Allnutt,  Esq.|  Baiiltter-at-law. 
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laterestB  of  the  aetend  memher^ci  ^tt  finnily  ymrt  aasigiied  to  PDeoek,  ftir  fiie  xwr- 
pese»  of  tire  agycement.  George  Long  died  in  October,  1829,  haring  byMs  n^, 
dftted  the  7^  No>feiDber,  1838,  grreft  the  residae  of  hia  property  to  James  Bargfa  and 
Thomas  May,  upon  trust,  as  to  one  moiety,  for  Mrs.  Long,  the  widow,  for  life ;  then  in 
trust  for  Sophia  Bishop  Burgh,  for  her  separate  nse,  for  life ;  then  for  James  Bni^ 
fbr  life ;  and  alter  his  decease,  npon  trust  taassign  the  same  moiety  as  Sophia  Bishc^ 
Burgh  should  by  deed  appcvnt ;  and  in  deftitdt  of  appdntment,  in  trust  for  her  next  ef 
litt ;  and  as  to  the  other  moiety,  upon  trust  to  assign  one  half  of  it  absolute  to 
Thomas  Long,  Ihe  son,  and  as  to  the  other  half  of  that  moiety,  upon  trust  for  fbe 
separate  use  of  Sophia  Bishop  Bnrgh,  for  her  life,  and  afterwards  upon  the  same  tnnis 
»  the  other  moiety.  By  incfentnre  dated  the  3rd  of  August,  1831,  James  Burgh,  and 
Sophia  Rshop  Burgh  his  infe,  assigned  to  Edwards  all  &e  shares  of  them,  or  of  him, 
in  her  ri^t,  in  the  leasehold  premises,  and  other  the  personal  estate  of  Thomas  hoog, 
and  in  the  personal  estate  ai  Ann  Long,  and  in  the  personal  estate,  undisposed  of,  of 
Mary  Long,  to  hold  the  same  to  Edwards,  his  executors,  administrators,  and  assigns ; 
they  also  granted  and  assigned  to  Edwards  all  the  rents  and  dividends  that,  after  the 
death  of  Mrs.  Long,  the  widow,  should,  during  their  lives,  and  the  life  of  the  survivor 
of  them,  become  payable  in  respect  of  the  one  moiety,  and  a  half  of  the  renuiining 
moiety  of  the  estate  of  Gkorge  Long,  to  hold  the  same  to  Edwards,  his  executors, 
administrators,  and  assigns,  during  their  lives,  and  the  Cfe  of  the  survivor  of  them, 
Sophia  Bishop  Burgh  also,  in  pursuance  of  the  power  given  her  by  the  will  of  George 
Long,  appointed  that,  after  the  death  of  Mrs.  Long,  the  widow,  and  the  survivor  of  them, 
the  mortgagors,  one  half  of  the  other  moiety  of  Qeorge  Long's  estate  should  be 
assigned  by  the  trustees  of  his  will  to  Edwards,  his  executors,  administrators,  and 
assigns.  Then  followed  a  proviso,  that  if  the  said  James  Bnrgh,  his  heirs,  executois, 
or  administrators,  should  pay  to  Edwards,  his  executors,  administrators,  or  assigns,  on 
the  drd  day  of  August,  1832,  the  sum  of  3,000^.,  with  interest  at  five  per  cent.,  then 
and  in  such  case,  and  imme^abely  therenpon,  the  grant,  asaignnMnt,  and  appomtmcat 
thereby  made  should  respectively  cease  and  be  void  to  all  intents  and  purposes. 
Default  was  made  in  payment  of  the  money.  Mrs.  Long,  the  widow,  died  in  1833, 
having  by  her  will,  dated  in  1830,  bequeathed  the  residue  of  her  estate  and  effects  to 
James  Burgh  and  Mr.  Pocock,  upon  trust  to  convert  and  invest  the  same,  and  to  pay 
the  dividends  to  Sophia  Bishop  Burgh,  for  her  separate  use  fbr  Hfe,  with  remainder  to 
Jiunes  Burgh  for  life.  By  indenture  dated  the  24th  of  November,  1834,  James  Bmgh 
assigned  to  Houseman  a  certain  policy  of  assurance  for  2,0001.,  and  also  all  the  shaics 
of  him,  in  right  of  his  wife,  in  the  leasehcdd  property  and  other  personal  estate  of 
Thomas  Long,  deceased ;  and  also  all  like  shares  of  him,  in  right  of  his  wife,  in  tiK 
personal  estate  of  Ann  Long,  and  in  the  undisposed  of  personal  estate  of  Mary  Long,  to 
hold  all  the  same  shares  to  Houseman,  his  executors,  administrators,  and  assigns,  sub- 
ject to  the  agreement  for  a  division,  and  to  the  assignmente  made  to  Pocock,  and  sdb- 
ject  to  the  mortgage  made  •to  Edwards,  and  to  redemption.  After  the  asttgnment  of 
other  property  l^longing  to  James  Borgh,  it  was  provided  that  if  James  Bnrgh,  his 
heirs,  executors,  or  administrators,  should  pay,  on  the  24th  of  November,  1835,  to 
Houseman,  his  executors,  administrators,  or  assigns,  2,000/.,  with  interest  at  fire  per 
cent.,  then  and  in  sudi  case,  and  immediately  thereupon,  ^e  grant  and  assignment 
thereby  made  should  cease  or  be  void  to  all  intento  and  purposes.  Default  was  made 
in  payment  of  the  money.  Pocock  afterwards  made  his  award,  and  allotted  to  Jaaws 
Burgh,  and  Sophia  Bishop  Borgh  his  wife,  in  right  of  the  wife,  in  severalty,  in 
lieu  and  full  satisfaction  of  her  undivided  part  or  share  of  and  in  the  leasehold 
and  personal  estate  or  eifects  of  the  intestate  Thomas  Long,  deceased,  all  those 
the  six  houses  in  Balincourt-place,  eomprised  in  the  lease  of  the  14th  of  February, 
1820,  and  the  house  in  Upper  Bedford-place,  comprised  in  the  lease  of  the  l(Hk 
of  October,  1825,  and  other  leaseholds  for  terms  since  expired.  By  indenture 
dated  the  23rd  of  February,  1837,  indorsed  on  the  mortgage-deed  to  Edwards, 
reciting  (among  other  things)  an  agreement  that  there  shoudd  be  a  substitution 
for  that  security,  and  that  Pocock  had  allotted  and  awarded  to  the  executors  of 
George  Long  certain  leasehold  premises  in  severalty,  in  lieu  <^  the  share  of  Geoige 
Long  in  the  leasehold  and  otiker  pcrsDnal  estate  of  Thomas  Long,  deceased ;    and 


that  the  same  had  been  by  deeds  of  even  date  asdgned  to  them :  James  Burg^ 
and  his  vi&,  and  the  representatives  of  the  deceased  children  of  Thomas  Long, 
and  of  Mrs.  Long,  the  widow,  assigned  the  houses  in  Balincourt-plaoe  and  Upper 
Bedford-place  to  Edwards,  freed  from  the  proviso  for  redemption  contained  in  the  ori- 
ginal mortgage  to  him ;  and  Sophia  Bishop  Burgh,  in  pursuance  of  her  power  under  the 
win  of  Qeorge  Long,  appointed  that  one  moiety  and  one-half  of  the  other  moiety  of 
the  estate  and  interest  of  James  Burgh  and  his.  wife,  or  either  of  them,  in  the  leasehold 
premises  allotted  and  assigned  to  the  executors  of  George  Long,  should  stand  chamd 
with  and  be  a  security  to  Edwards,  in  addition  to  the  security  on  the  houses  in  BeJin- 
court-place  and  Upper  Bedford-place,  for  the  3,000/.  and  interest.  It  viras  then  pro- 
vided, that  if  James  Burgh  and  Sophia  Bishop  Bur^,  or  either  of  them,  their,  his,  or 
her  executors  or  administrators,  or  any  person  or  persons  on  their,  his,  or  her  behalf« 
should  pay  to  Edwards,  his  executors,  administrators,  or  assigns,  on  the  3rd  of  August 
then  next,  3,000/.,  with  interest  at  five  per  cent.,  then  and  in  such  case,  Edwards,  his 
executors,  administrators,  or  assigns,  would  assign  the  premises  to  James  Burgh  and 
Sophia  Bishop  Burgh,  or  either  of  them,  their,  his,  or  her  executors,  administrators, 
and  assigns,  and  rdease  the  shares  allotted  to  the  executors  of  George  Long,  and 
thereby  charged,  from  the  mortgage-debt.  Defieiult  was  made  in  payment  of  the  money. 
By  an  indenture  daited  the  24tii  of  February,  1837,  and  indorsed  on  the  mortgage* 
deed  to  Houseman,  reciting  (among  other  things)  an  agreement  that  there  should  be  a 
substitution  for  that  security,  James  Burgh,  and  Sophia  Bishop  Burgh  his  wife,  assigned 
the  houses  at  Balincourt-place  and  Upper  Bedford-place  to  Houseman,  freed  from  ihe 
proviso  of  redemption  in  the  original  mortgage  to  Houseman,  but  subject  to  Edwards's 
mortgage.  S.  B.  Burgh  also,  in  exercise  of  her  power  under  George  Long's  will, 
mppointed  that  one  moiety  and  the  half  of  the  other  moiety  of  the  messuages  allotted 
to  the  executors  of  that  will  should  stand  charged  (subject  to  Edwards's  mortgage) 
with,  and  be  a  further  security  to  Houseman  for,  2,000/.  James  Burgh  also,  by  the 
same  indenture,  charged  his  reversionary  life-interest  under  the  vrill  of  Mrs.  Long,  the 
widow,  in  certain  leasehold  premises  allotted  to  her  executors.  Then  followed  a  pro- 
viso for  re-assignment  in  the  same  form  as  that  oontuned  in  Edwards's  substituted 
mortgage,  shoijld  the  2,000/.  and  interest  be  paid  on  the  24th  of  November  then 
next.  De&ult  was  made  in  payment  of  the  money.  The  Master's  report,  after  stating 
these  facts,  set  forth  further  charges  and  transfers  of  the  securities  to  Edwards  and 
Houseman ;  that  James  Burgh  died  in  1843,  intestate,  indebted  in  various  sums  besides 
the  sums  due  on  the  said  mortgage  securities ;  and  the  Master  certified  that,  in  consider- 
ation of  the  several  matters  set  forth,  he  found  that  Sophia  Bishop  Burgh  had  not  any 
interest  in  the  leasehold  estates  comprised  in  the  mortgage  securities,  or  any  part 
thereof. 

To  this  report  the  following  exceptions  were  taken  by  Sophia  Bishop  Burgh : — 1st. 
That  the  Master  ought  not  to  have  found  that  she  was  not  entitled,  by  survivorship, 
to  any  interest  in  the  houses  in  Balincourt-place  and  Upper  Bedford- place.  2ndly. 
That  the  Master  ought  not  to  have  found  that  James  Bur^  was,  at  the  time  of  ms 
death,  possessed  of,  or  entitled  to,  those  houses,  subject  to  the  mortgages.  3rdly.  That 
tiie  Master  ought  to  have  found  that  Sophia  Bishop  Burgh  was  entitled  to  the  same 
houses  in  Balincourt-place,  or  some  or  one  of  them,  or  some  part  thereof,  for  the  residue 
of  the  term  therein,  or  for  some  part  of  such  term,  subject  only  to  the  several  charges 
and  incumbrances  afiecting  the  same  in  the  report  stated.  4thly.  That  the  Master 
ought  to  have  found  that  Sophia  Bishop  Burgh  vnis  entitled  to  the  house  in  Upper 
Bedford-place,  or  to  some  parts  or  part  thereof,  for  the  residue  of  the  term  therein,  or 
far  some  part  of  such  term,  subject  only  to  the  several  charges  and  incumbrances 
affecting  t^e  same  in  tilie  report  stated,  and  to  an  underlease  thcareof.  5thly.  That  the 
Master  ought  to  have  found  that  Sophia  Bishop  Burgh  had  some  interest  in  the  lease- 
hold estates  in  the  decree  directed  to  be  sold^  or  in  some  of  them,  or  in  some  part  or 
parts  thereof  respectively. 

Swtmstom  and  Lloyd,  m  support  of  the  exceptions. — ^The  material  question  is,  whe- 
ther the  husband  has  either  assigned  the  whole  interest;  or  has  reduced  the  whole 
interest  absolutely  into  his  own  possession.  The  assignment  in  this  case  is,  at  law,  as 
absolute  against  the  husband  as  against  the  wife.    The  only  sources  from  which  we 
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can  know  what  has  become  of  the  equitable  interest  are  the  acts  of  the  parties  them- 
selves. 

The  Vice-Chancelloe. — ^The  husband  could  alien  the  whole — the  question  is, 
whether  he  has  done  so. 

Lloyd. — ^Now,  in  the  first  deed,  there  is  no  proviso  for  redemption  at  all ;  the  deed 
is  to  be  void  upon  payment  of  the  money.  That  being  the  case,  the  original  interests 
would  return ;  the  husband  and  wife  would  become  entitled  to  the  term  as  before. 
There  is  nothing  here  shewing  a  new  limitation  of  the  interest  subsequent  to  the  nuxt- 
gage. 

The  Vice-Chancelloe. — I  observe  that  there  is  no  act  done  by  the  mortgagor  which 
omits  the  mention  of  the  wife. 

•  Lloyd  cited  the  cases  of  Pitt  v.  Pitt  (Turn.  &  Russ.  180) ;  Bates  v.  Dandy  (2  Atk. 
207)  ;  Watts  v.  Thomas  (2  P.  Wms.  364) ;  the  note  to  Purdew  v.  Jackson  (1  Russ.  33); 
and  Coke  upon  Littleton,  46  b. 

Russell,  for  the  report. — ^The  case  of  Bates  v.  Dandy  is  not  applicable  to  the  present 
case.  In  Co.  Ldtt.  46  b,  it  is  said  that,  "  if  a  husband  grant  the  whole  term,  upon  con- 
dition that  the  grantee  shall  pay  a  sum  of  money  to  his  executors,  &c.,  the  husband  die, 
the  condition  is  broken,  the  executors  enter ;  this  is  a  disposition  of  the  term,  and  the 
wife  is  barred  thereof,  for  the  whole  interest  was  passed  away."  If  the  husband  redeeos 
the  mortgage,  the  estate  is  placed  in  the  same  position  as  it  was  before.  By  Uie  first 
mortgage  here,  which  did  not  include  any  of  the  wife's  separate  property,  the  property 
was  assigned  absolutely,  and  there  was  no  proviso  giving  the  wife  a  right  to  redeem. 

The  Vice-Chancelloe. — Suppose  a  husband  contracts  to  sell,  and  dies,  is  the  wife 
bound  ? 

Russell. — That  approaches  the  case  whether  an  agreement  to  lease  by  the  husband  is 
to  be  treated  as  a  lease. 

The  Vice-Chancelloe. — Then  what  is  to  become  of  the  money  ? 

Russell. — In  Druce  v.  Denison  (6  Ves.  394),  Lord  Eldon  said,  *'  I  am  at  present  dis- 
posed to  decide  this  causTe  upon  a  ground  that  does  not  make  it  necessary  to  determine 
the  points  as  to  an  agreement  for  a  lease  by  the  husband ;  and  if  the  cause  should  be 
reheard  upon  the  point  on  which  I  decide  it,  I  shall  wish  that  a  search  should  be  made 
upon  the  point,  whether  it  ever  has  been  decided  that  an  agreement  will  or  will  not 
bind  the  wife ;  and  if  it  will,  whether  the  rent  is  to  be  paid  to  her  or  her  husband.  Ji 
that  is  untouched  by  decision,  I  think  it  will  be  found  the  analogy  to  other  cases  wJl 
make  out  that  an  assignment  in  equity  is  to  this  purpose  as  good  as  an  assignment  at 
law.  But  I  say  that  without  prejudice.  The  principle  is  stated  without  8a3ring  any 
thing  as  to  the  authority  of  the  case,  towards  the  conclusion  of  Steed  v.  Cragh."(a) 

Speed,  on  the  same  side.— The  same  rule  is  applicable  to  conditional  assignments 
which  is  applied  to  absolute  assignments.  If  the  husband  mortgages  the  wife's  term» 
dnd  the  money  is  paid  by  the  day  appointed,  the  estate  will  go  to  the  old  owners ;  but 
f  default  be  made  in  pa3rment  on  the  day.,  the  estate  will,  upon  payment,  go  to  the 
husband.  The  proviso  here  is,  that  if  the  husband,  his  executors,  administrators,  or 
assigns,  should  pay,  the  mortgage  should  be  void.  This  gives  the  equity  of  redemption 
to  ^e  husband. 

The  Vice-Chancellor  referred  to  Innes  v.  Jackson  (16  Ves.  356),  and  intimated 
his  opinion  to  be  that  the  inclination  of  the  Court  was  to  treat  the  proviso  for  redemp- 
tion as  mere  form. 

Speed. — ^The  wife  was  an  unnecessary  ^Brty,  as  the  husband  was  able  to  make  the 
mortgage  by  himself.  In  the  mortgage  to  Houseman  she  does  not  join.  In  the  otiier 
cases  there  was  separate  property  included,  and  the  principle  alluded  to  by  his  Honour 
as  to  Innes  v.  Jackson  will  apply  to  the  redemption  by  the  husband  alone  of  her  sepa- 
rate property.  The  trusts  also  of  the  money,  after  the  exercise  of  the  power  of  8ale> 
shew  the  intention  to  alter  the  position  of  the  property. 

Rolty  for  other  defendants  in  the  same  interest,  4;ited  a  passage  from  the  judgment  in 
Donne  v.  Hart  (2  R.  &  M.  360). 

Trower  (with  Rolt).^ln  Oglander  v.  Boston  (1  Vem.  396),  the  case  of  Korden  v. 

(«)  9  Mod.  43. 
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LetfettX<0  IS  cited,  "where  the  husband  had  a  texin  in  right  of  his  wife,  and  only  took  a 
covenant  for  further  assurance,  and  it  was  adjudged  that  altered  the  property." 

The  Vice-Chancellob. — When  a  mortgage  is  made  by  an  instrument  not  contain- 
ing a  recital  of  any  intention  of  doing  more  than  making  a  mortgage,  the  Court 
regards  the  instrument  with  an  inclination  to  believe  that  nothing  more  was  intended 
than  that  which  was  necessary  to  make  the  estate  a  security  to  the  mortgagee  for  the 
money  advanced ;  and  the  mere  circumstance  that  the  proviso  for  redemption  points  in 
terms  to  a  mode  of  reconveyance  of  the  interest  not  in  conformity  with  the  tide,  is  generally 
not  sufficient  to  induce  the  Court  to  depart  from  that  presumption.  Perhaps  the  general 
rule  cannot  be  better  stated  than  in  the  words  of  Lord  Redesdale,  in  the  case  of  Innes 
v.  Jackson  (1  Bligh,  127) :  "  It  must  now  be  admitted  as  an  established  principle,  to 
be  applied  in  deciding  upon  the  effect  of  mortgages  of  this  description,  whether  it  be 
the  estate  of  the  wife,  or  the  estate  of  the  husband,  if  the  wife  joins  in  the  conveyance, 
either  because  the  estate  belongs  to  her,  or  because  she  has  a  charge  by  way  of  jointure 
or  dower,  and  out  of  the  estate,  and  there  is  a  mere  reservation  in  the  proviso  for 
redemption  of  the  mortgage,  which  would  carry  the  estate  from  the  person  who  was 
owner  at  the  time  of  executing  the  mortgage,  or  where  the  words  admit  of  any 
ambiguity,  that  there  is  a  resulting  trust  for  the  benefit  of  the  wife,  or  for  the  benefit  oif 
the  husband,  according  to  the  circumstances  of  the  case.  But  here,  it  seems  to  me 
that  the  operation  of  the  deed  as  to  the  mortgage  term,  and  the  operation  of  the  deed 
as  to  the  limitation  of  the  fee,  are  wholly  distinct,  and  do  not  in  any  way  depend  on 
€ach  other.  The  question  does  not  arise  upon  the  interpretation  of  the  proviso  for 
redemption,  but  it  arises  upon  a  distinct  and  subsequent  clause  of  the  deed.  The  term 
is  a  security  for  the  repayment  of  the  money  lent,  and,  when  the  mortgage  should  be 
discharged,  the  intention  of  the  matter  of  the  deed  was,  that  the  term  should  be  com- 
pletely at  an  end.  The  way  in  which  they  proposed  to  effect  this  was,  by  declaring 
that,  upon  payment  of  the  money  due,  the  term  shall  cease.  If  the  money  had  been 
paid  at  the  day,  the  term  ceasing,  there  could  have  remained  nothing  of  the  mortgage 
operating  upon  the  property.  But  there  would  then  have  remained  the  declaration  in 
the  deed,  directing  what  should  be  done  with  the  estate,  subject  to  the  term.  The 
term  being  at  an  end,  the  operation  of  the  deed,  so  far  as  it  declared  the  limitations  of 
the  estate  subject  to  the  term,  remained  perfectly  distinct,  and  had  no  connection  what- 
soever with  the  existence  of  the  term,  which  then  would  have  ceased  to  exist.  A  court 
of  equity  will  so  deal  with  a  declaration,  that,  upon  payment  of  a  sum  of  money  on  a 
given  day,  the  term  shall  cease;  that,  although  the  term  became  absolute  by  non-pay- 
ment of  the  money  at  the  day,  it  is  still  subject  to  redemption.  By  whom  it  may  be 
redeemed,  must  be  discovered  from  the  title,  which,  by  the  deed  itself,  is  declared  to 
be  in  the  husband  and  wife,  for  their  respective  lives,  then  to  the  heirs  of  their  bodies, 
laid  then  to  the  survivors  in  fee.  Upon  the  declarations,  therefore,  and  the  provision? 
of  that  deed,  the  redemption  would  arise  by  implication,  in  case  the  money  was 
not  paid  at  the  day.  The  implication  must  be  drawn  from  the  deed  itself  declaring 
who  were  the  persons  entitled  to  the  estate.  In  all  the  other  cases  decided  upon  th^ 
general  principle,  the  grounds  of  the  decision  were,  that  the  mode  in  which  the  redemp- 
tion was  limited  was  by  mistake  or  improper  contrivance  introduced  into  the  deed.^- 
Ilien  Lord  Redesdale  goes  into  observations  which  were  peculiar  to  that  case,  but  the 
general  rale  is  sufficiently  established  by  this  as  well  as  various  other  decisions,  and 
perhaps  there  may  be  some  other  numerous  authorities  on  the  subject.  Now  the 
present  case  stands  thus :  Various  members  of  a  femily  were  equitably  entitled  in 
undivided  interests  in  certain  chattels  leasehold ;  one  of  those  was  a  married  woman« 
Part  of  her  interest  belonged  to  her  for  her  separate  use,  and  part  absolutely,  and  not 
for  her  separate  use  and  benefit,  and  therefore,  as  to  the  latter,  it  was  her  husband's  in 
her  right,  in  the  sense  in  which  the  law  uses  that  term  in  the  case  of  chattels  lease- 
hold. All  the  parties  interested  in  this  leasehold  property  joined  in  vesting  the  pro- 
perty in  a  trustee,  Mr.  Pocock,  a  gentleman  who  was  intrusted  with  the  duty  of 
making  a  division,  and  allotting  it  in  proportion  to  the  several  interests  of  the  parties. 
At  this  time  the  husband,  Mr.  Burgh,  obtains  a  loan,  and  there  is  the  mortgage  to 

(a)  This  case,  upon  a  reference  to  the  report  of  ment  made  of  it  in  Vernon,  and  did  not  in  fact 
it,  "was  found  to  be  quie  different  from  the  state-     relate  to  the  question  in  dispute. 
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^Edwards,  in  which  she  joins,  and  which  contams  property  that  the  husband  coold 
effectually  dispose  of  without  her,  and  property  which  could  not  be  effectually 'aliened 
without  her  concurrence ;  and  the  proviso  for  redemption  is,  that  if  the  husband  or  his 
executors,  &c.  should  pay,  the  assignment  should  become  void.  Then  the  seooad 
mortgage  is  made  by  the  husband,  the  wife  not  joining,  which,  whether  it  compriacff 
property  which  he  could  dispose  of  ^without  her  consent  or  not,  it  is  .not  material  to 
consider.  It  comprises  only  property  which  he  could  alienate  without  her  consent, 
and  the  proviso  for  redemption  is  the  same  as  in  the  first  instance,  namely,  on  the  pay- 
ment of  the  money  by  the  husband,  hb  heirs,  executors,  &c.,  the  assignment  shall 
become  void.  Then,  after  this  transaction  Focock  makes  the  allotments  for  the  division 
of  the  property,  and  then  other  deeds  are  made  in  favour  of  the  two  mortgagees,  wilia 
respect  to  which,  whether  or  not  they  included  other  property,  is  now  immatenaL 
The  wife  joins  in  each  of  these,  as  do  the  trustee  and  the  husband,  and  the  proviso 
for  redemption  in  the  mortgage  in  favour  of  Edwards  is  then  in  a  different  form ;  not 
that  on  the  payment  of  the  money  the  assignment  shall  become  void,  which  would 
have  had  this  inconvenient  effect,  and  this  might  have  been  the  result,  if  it  did  tooch 
the  legal  estate,  of  vesting  it  in  Pocock.  This  may  be  the  reason  for  a  change  in  the 
form.  The  form  is,  on  payment  by  the  husband  and  wife,  or  either  of  them,  or  his  or 
her  heirs,  executors,  &c.,  or  the  heir,  executor,  &c.  of  either  of  them,  the  property 
shall  be  assigned  to  him,  her,  or  them.  That  was  correct.  There  is  also  a  power  of 
sale,  and  after  the  usual  direction  as  to  appropriation,  the  dear  surplus  is  to  be  paid  to 
the  husband  or  wife,  their  heirs,  executors,  &c.,  according  to  their  respective  interests. 
The  mortgage  to  Houseman,  in  which  she  did  not  join  before,  is  made  in  the  sane 
form  as  if  she  had  joined ;  and  this  may  be  accounted  for  by  the  circumstance  that  m 
the  second  mortgage  was  included  property  which  could  not  be  alienated  without  her 
concurrence  ;  and  the  proviso  for  redemption  and  the  trust  for  sale  were  in  the  snm 
words  as  in  the  first  mortgage.  Now  that  those  alienations  were  absolute  at  law,  no 
one  can  doubt,  for  the  money  was  not  paid  in  dther  case  at  the  time  appointed.  It  is 
quite  clear  from  the  argument  on  both  sides,  as  ^  as  the  mortgagees  were  concerned, 
tiiat  the  assignment  had  never  become  absolute  in  equity.  The  mortgages  are  still 
redeemable  by  some  person  or  persons ;  but  the  question  is,  whether  ali^tioos  oi  the 
nature  which  I  have  mentioned  have  or  have  not  become  absolute  in  equity  in  £KVOiir 
of  the  husband,  or  lus  alienees,  or  any  of  them,  against  the  vnfe,  who  has  survived  the 
husband  ?  This  depends  upon  the  intentions  of  the  husband,  which  are  to  be  ooUected 
from  all  or  some  or  one  of  the  several  instruments  executed  by  him.  As  I  read  the 
instruments,  not  one  of  them  exhibits  such  an  intention  against  the  vnfe  on  the  part  of 
the  husband  as  would  affect  her  rights  further  than  to  give  the  alienees  security  for  the 
money  advanced.  It  does  not  appear  to  me  that  her  rights  in  equity  are  more  pie- 
judiced  than  if  the  mortgages  had  only  been  deposits  of  the  deeds  by  him  to  secme 
money,  and  in  such  a  case  the  legal  estate  would  not  have  been  affected.  The  moit- 
gages  were  mere  pledges,  and  were  intended  to  be  nothing  more.  But  it  was  said  that 
there  was  some  argument  against  the  wife  from  the  circumstance  that  property  to 
which  she  was  entitled  for  her  separate  use  was  included.  I  see  nothing  in  that 
argument  against  her.  I  differ,  with  great  respect,  from  the  conclusion  to  which  the 
learned  Master  has  come ;  but  it  appears  to  me  that  he  did  not  have  before  him  PiU  v. 
Pitt,  and  the  other  cases  now  cited.  But,  however  this  may  be,  I  feel  myself  boad 
to  allow  the  exception. 


im 
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July  15,  1846. 
BtrsKHAK  V,  Bbnnktt.  (o) 

Htubamd  «ul  i(r(^V— CilM«  m  actum — Beduetion  into  ponutum. 

A  wuurried  vfomanf  who  ai  the  time  qf  her  marriatft  woe  enOtled  to  wumey  due  upon  a  promietory 
note  to  her,  and  to  etoeJt  etending  in  her  name,  joined  with  her  kueband  in  executing  a  settlement 
^  the  property,  and  in  Keu  qf  the  promieaory  note  a  bond  woe  gteen  to  the  truetees,  and  the  stock 

Haas  irintferred  into  their  nmnee.  The  truets  qf  the  settlement  were  /or  the  kashand  for  life,  or 
whUat  the  huahand  and  w\fe  Hood  together,'  and  after  hie  decease  or  their  separation,  for  the  w^e 

for  Iffk:  and  efler  her  decease,  for  the  husband  for  i^fei  and  efter  the  decease  of  the  survioor,/fr 
the  children:  and  m  default  qf  children^  for  such  persons  as  the  wife  should  t^oint:  and  in  default, 

for  the  husband  absolutely.  The  husband  hoeing  died  in  the  lifetime  of  the  wife,  it  was  held,  that 
there  had  been  a  su/icient  reduction  into  posseesion  to  exclude  her  right  by  survieorship, 

BY  an  indenture  dated  17th  March,  1813,  and  made  between  William  Stephens 
and  Susanna  his  wife,  of  the  one  part,  and  Montgomery  and  Bumham,  o£  the 
other  part,  after  reciting  that  a  marriage  had  lately  taken  place  between  William  Ste- 
phens and  Susanna  his  wife,  and  that  the  wife  was  possessed  of,  or  entitled,  at  the 
time  of  the  marriage,  to  500/.,  secured  by  the  promissory  note  of  John  Ward,  and  to 
700/.  Four  per  Cent.  Bank  Annuities,  and  that  it  had  .been  agreed  that  Ward  should 
gire  his  bond  to  Montgomery  and  Bumham  for  the  500/.,  and  that  the  700/.  should 
be  transferred  to  them  upon  the  trusts  thereinafter  declared,  and  that  the  wife  had» 
with  the  privity  of  William  Stephens,  her  husband,  so  transferred  the  700/. ;  it  was 
witnessed,  that  it  was  agreed  between  the  parties  thereto,  that  the  promissory  note 
should  be  given  up  and  cancelled,  and  that  a  bond  should  be  given  to  Montgomery  and 
Bumham  in  lieu  thereof;  and  it  was  declared  and  agreed  that  the  bond  was  intended 
to  be  given,  and  the  700/.  stock  had  been  transferred  to  them  upon  trust,  either  to  pay 
to^  or  otherwise  permit,  suffer,  and  empower  the  said  William  Stephens,  and  his  assigns, 
to  receive  and  take  the  dividends  and  interest  thereof  during  his  life,  in  case  he  and  his 
said  wife  should  so  long  continue  to  live  together ;  and  ^er  his  decease,  or  a  sepa- 
ration taking  place  between  them,  upon  trust,  to  pay  the  dividends  and  interest  to 
Susanna  Stephens  for  her  life ;  and  after  her  decease,  upon  trast,  to  pay  the  same  to 
William  Stephens  for  his  life ;  and  after  the  decease  of  the  survivor  of  them,  upon  trust, 
to  pay,  transfer,  and  assign  the  capital  unto  and  amongst  all  and  every  such  one  or 
more  of  the  child  or  children  of  the  said  William  Stephens,  by  the  said  Susanna  his 
wife,  in  such  parts,  shares,  and  proportions,  at  such  times,  in  such  manner' and  form, 
and  subject  to  such  conditions,  restrictions,  and  limitations,  as  the  said  Susanna 
Stephens  at  any  time  or  times,  notwithstanding  her  coverture,  by  deed  or  writing, 
with  or  without  power  of  revocation,  or  by  her  last  will  and  testament  in  writing,  or  by 
any  writing  purporting  to  be,  or  in  the  nature  of  a  will,  to  be  by  her  duly  signed, 
sealed,  and  delivered,  in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible 
witnesses,  should  give,  direct,  limit,  or  appoint  the  same ;  and  in  defiault  of  appoint- 
ment, upon  trust,  to  divide  the  same  among  the  children  equally ;  and  in  default,  or  on 
failure  of  children,  to  divide  the  same  unto  or  amongst  such  person  or  persons,  and  in 
such  parts,  shares,  and  proportions,  at  such  times,  and  in  such  manner  and  form,  and 
subject  to  such  conditions,  restrictions,  and  limitations,  as  the  said  Susanna  Stephens, 
at  any  time  or  times  during  and  notwithstanding  her  coverture,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation,  or  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be,  or  in  the  nature  of  a  will,  to  be  by 
her  duly  executed  in  manner  aforesaid,  should  give,  direct,  limit,  or  appoint  the  same ; 
and  in  default,  upon  trust  for  the  said  William  Stephens  absolutely.  In  pursuance  of 
this  indenture,  the  bond  therein  mentioned  vras  given,  and  the  stock  transferred  to  the 
trostees.  William  Stephens,  by  his  will  dated  18th  May,  1813,  after  giving  some 
specific  legacies,  proceeded  as  follows  :— '*  I  appoint  my  uncle,  Richard  Galliers,  who 
(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barrister-at-law. 
VOL,  I.  X 
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nfarried  my  aunt,  Sarah  Edwards,  residuary  legatee,  to  receive  the  interest  of  aU  my 
remaining  money  or  property,  not  willed  as  before  mentioned,  for  and  during  his  life, 
at  his  decease  to  go  equally  amongst  his  children  living  at  his  decease,  the  before- 
mentioned  Hannah  only  excepted.  I  also  appoint  my  wife  executrix,  Mr.  Edward 
Budgeworth  and  William  Bennett  before  mentioned,  legatees,  executors  to  this  my 
last  will  and  testament."  William  Stephens  died  in  1819,  and  his  will  was  proved 
by  the  executrix  and  executors.  Montgomery,  one  of  the  trustees  of  the  settlement, 
died,  leaving  John  Bumham,  his  co-trustee,  surviving.  Susanna  Stephens,  during  the 
lifetime  of  her  husband,  made  her  will  as  follows : — "  On  this  day,  August  the  20th. 
1816,  this  is  to  certify,  that  I,  Susanna  Stephens,  now  wife  of  William  Stephens*  of 
the  parish  of  Courteenshall,  in  the  county  of  Northamptonshire,  being  of  sound  mind, 
and  authorized  and  empowered  by  deed  to  give  and  bequeath  my  property  as  follows : 
I  give  and  bequeath  to  my  brother,  J.  Ward,  of  the  parish  of  St.  Stephens,  in  the 
county  of  Hertfordshire,  500/.,  for  which  my  trustees  of  the  aforesaid  deed  have  his 
bond,  for  his  natural  life,  on  condition,"  &c. ;  and  the  testatrix  then  made  further  £s- 
positions  of  the  500/.,  and  proceeded :  "  2ndly,  I  will  and  bequeath  to  my  brother-ia- 
law,  Greorge  Jubber,  the  700/.  in  Four  per  Cent.  Annuities,  mentioned  in  the  trust  deed, 
now  in  the  possession  of  the  Rev.  Mr.  Montgomery  and  John  Burnham,  trustees,  fo 
the  benefit  of  his  three  other  daughters,  Ann,  Emma,  and  Louisa,  to  be  equally  divided 
between  them  ;  Srdly,  I  do  hereby  request  that  John  Ward  and  George  Jubber  do  see 
that  this  vrill  be  duly  executed,  with  power  to  appoint  successors.  This  is  my  last 
will  and  pleasure,  to  the  exclusion  of  every  other ;  as  witness  my  hand  and  seal  the 
date  before  mentioned. — Susanna  Stephena»  Morris  Ward,  J.  Ward."  In  1840; 
Susanna  Stephens  executed  another  paper,  purporting  to  be  a  codicil,  and  making  other 
dispositions  of  her  property,  and  appointing  Robert  Stone  sole  executor.  Conflictiiig 
claims  having  been  made  to  the  500/.  and  700/.  by  William  Bennett,  as  the  surviving 
executor  of  the  will  of  William  Stephens,  by  the  several  persons  named  in  the  wiH 
of  Susanna  Stephens,  and  by  several  other  parties,  some  alleging  that  the  latter 
will  was  a  valid  execution  of  the  power,  and  others  that  it  was  not,  this  bill  was  filed 
by  John  Bumham,  the  surviving  trustee  of  the  deed  of  settlement,  for  the  purpose  of 
having  the  rights  and  interests  of  the  parties  ascertained  under  the  decree  of  liie 
Court. 

Russell,  for  the  plaintiff. 

The  Vicb-Chancbllor  said,  that  the  questions  were,  whether  the  property  had 
been  reduced  into  possession,  and  whether  iJie  will  of  Mrs.  Stephens  was  a  valid  exe- 
cution of  the  power,  and  directed  that  those  who  supported  the  will  should  begin,  and 
for  the  purpose  of  the  argument,  it  might  be  assumed  that  the  will  was  executed 
during  the  coverture,  and  that  the  witnesses  saw  her  do  what  she  did. 

Teed  and  Fooks,  for  the  defendant  Stone,  the  executor  of  Susanna  Stephens, 
appointed  by  the  codicil. — ^The  settlement  includes  choses  in  action,  which  were  not 
sufficiently  reduced  into  possession  by  the  husband  by  the  transactions  at  the  time  die 
settlement  was  executed,  and  they  therefore  survived  to  the  ^i-ife.  (Smith  v.  RfUmi, 
1  Myl.  &  Cr.  53  ;(a)  Wall  v.  Tomlinson,  16  Ves.  413  \{b)  and  Wildman  v.  Wildmai. 
9  Ves.  174).(c)  The  stock  was  merely  transferred  into  the  names  of  trustees,  and  die 
effect  of  such  a  transfer  is  not  to  destroy  the  wife's  right  by  survivorship.  A  husband 
could  not  compel  the  transfer  of  his  wife's  stock  by  a  trustee,  without  a  settlement,  and 
therefore,  where  it  is  obtained  by  him  to  be  transferred  into  the  name  of  a  new  trustee, 
the  wife  is  still  entitied  to  a  settiement,  and  this  right  of  the  wife  is  not  affected  by  a 

(a)  Smith  w.  Ryland.    Nor.  10  and  11,   1835,         (6)  Wall  ▼.  Tomliuon.    March  5  and  6,  ISie. 

and  Jan.  13,  1836.    Sir  C.  C.  Pepys,  M.R.— A  Sir  Wm.  Grant,  M.R.~Stock,  the  property  oT  a 

married  woman  entitled  under  a  will  to  stock  and  married  woman,  not  reduced  into  poBtearion  »o  at  to 

to  cath,  her  husband  wrote  to  one  of  the  executors  be  Tested  in  her  husband,  by  a  transfer  to  hi« 

requesting  that  the  stock  should  be  transferred  into  merely  as  a  trustee. 

the  names  of  certain  trustees  for  the  wife's  separate         (c)  WUdman  v.  WUdmoH,    Nor.  15  and  91,  1808. 

use,  and  that  the  cash  should  be  paid  to  himself.  Sir  Wm.  Grant,  M.R. — Stock  transferred  into  tkc 

These  requests  were  complied  with,  and  the  husband  name  of  a  married  woman  as  next  of  Icin  of  aa  la- 

afterwards  became  bankrupt  and  died.    Held,  that  testate,  upon  the  death  of  her  husband  withoot 

the  stock  was  not  reduced  into  possession  by  the  having  done  any  act  with  reference  to  it  escspt 

husband,  and  therefore  belonged  to  the  wife  by  signing  partial  transfers  by  her,  sunriTes  to  her. 
sunriTorship. 
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setdement  of  the  property  which  gives  her  an  interest  short  of  what  the  Court  would 
give  her.  They  cited  also  Wombwell  v.  Laver  (2  Sim.  360)  ;  (a)  and  Scawen  v.  Blunt 
(7  Ves.  294).(5) 

Chandless,  for  a  party  in  the  same  interest,  cited  Holland  v.  Calliford  (2  Vem. 
662).  (c) 

Schomberg  and  Sidebotham,  for  other  parties,  were  not  heard. 

Tl^e  Vice-Chancellor. — ^The  facts  of  this  case  are  these  :  A  woman,  being  the 
payee  of  a  promissory  note,  or  at  least  holding  a  promissory  note,  and  having  a  legal 
title  to  receive  the  money,  and  having  a  legal  title  to  stock,  or  having  stock  standing  in 
her  name,  marries  without  any  settlement  being  executed.  After  the  marriage,  the 
husband  determines  on  this  course :  that  a  settlement  of  both  the  promissory  note  and 
the  stock  shall  be  made ;  that  the  person  from  whom  the  money  on  the  note  was 
due  should  give  a  bond  in  lieu  of  it,  and  that  such  bond  should  be  given  to  trustees, 
the  money  secured  by  it  to  be  held  upon  the  trusts  of  the  settlement,  and  that  the 
stock  should  be  transferred  for  those  trusts.  This  is  done.  The  bond  is  given  to  the 
trustees.  The  husband  also  transfers,  or  causes  to  be  transferred,  the  stock  into  the 
names  of  the  same  trustees ;  the  settlement  is  executed,  and  the  trustees  accept  the 
trust.  I  am  of  opinion,  from  the  whole  of  the  facts  of  this  case,  the  circumstances 
must  be  considered  as  forming  one  entire  transaction  ;  and  treating  them  as  forming 
one  transaction,  I  consider  that  it  is  a  complete  reduction  into  possession  as  against 
the  wife's  right  by  survivorship.  It  is  stated  that  the  note  has  not  been  destroyed ; 
but  I  think  that  circumstance  is  immaterial.  The  bond  was  given  in  satisfaction  of 
the  note,  and  no  action  could  afterwards  be  sustained  upon  the  note ;  because  if,  in  one 
sense  of  the  term,  it  was  gone  or  extinguished  by  merger,  it  was  gone  by  satisfaction* 
The  fact,  if  it  be  one,  that  the  mere  paper  is  undestroyed,  is  nothing,  if  it  does  not 
exist  as  a  promissory  note.  It  can  hardly  be  said  that  the  husband,  having  a  right  to 
receive  the  money  and  to  transfer  it  into  his  own  name,  could  not  effectually  cause  the 
money  to  be  transferred  to  another  person.  Such  a  proposition  could  scarcely  be 
advanced,  and  has  not  been  advanced.  The  mere  hand  to  receive  the  money  is  imma- 
terial, the  mere  transfer  is  immaterial.  I  quite  agree  that  a  woman  having  a  chose  in 
action,  the  mere  legal  title  being  changed,  that  does  not  affect  her ;  as,  for  instance,  if 
in  the  case  of  an  agreement  for  a  settlement,  the  husband  had  had  in  his  mind  an 
uncertain  and  flQating  idea  of  making  a  settlement,  or  intending  at  some  time  or  othev 
to  make  a  settlement,  and  with  this  view  had  oftused  the  debtor  to  give  the  bond  to 
A.B.  and  CD.,  and  before  any  trust  was  declared,  had  died,  the  wife's  right  by  survivor- 
ship would  not  be  defeated,  because  only  the  legal  title,  and  not  the  beneficial  owner- 
ship, had  been  affected,  and  possibly  a  case  of  difficulty  might  have  arisen,  such  as  that 
mentioned  by  Mr.  Fooks.  For  instance,  if  the  husband  had  changed  the  legal  title 
without  changing  the  beneficial  ownership, — ^nothing  changed,  nothing  affected  but  the 
legal  title, — ^and  then  by  a  totally  distinct  transaction,  had  made  a  declaration  of  trust, 
there  being  a  plain,  sensible  chasm  between  the  two  transactions,  then  the  wife's  title 
would  not  be  affected.  But  that  is  not  this  case.  Here  the  whole  of  the  circum- 
stances form  one  certain,  single,  and  complete  and  entire  transaction.  The  husband 
might  have  released  the  debt,  but  he  did  not ;  he  determined  to  have  a  bond  in  lieu  of 
the  promissory  note,  and  he  had  it.    All  this  is  done,  and  there  is  a  declaration  of  trust, 

(a)  WomhweUy.  Laver,     June  19,  1828.    SirL.  of  tnutees  witlumt   any  decUiation  of  tnut  or 

Shaawell,  V.C— Husband  and  wife  made  a  poet-  agreement  as  to  the  application,   nor   was   any 

nuptial  settlement  in  1821  of  moneys  due  to  the  notice  of  this  fund  taken  in  the  wills  of  B.  and  her 

wrife,  and  the  moneys  were  received  by  the  trustees  husband.    B.,  being  the  sunrivor,  made  a  general 

'    ioTested   in  their  names.     The  husband,  a  disposition  of  aU  her  personal  estate  in  favour  of  A.^ 


trader,  liad  committed  aets  of  bankruptcy  prior  to  and  it  was  held  that  A.,  though  still  unmarried,  was 

the  settlement,  and  in  1823  he  was  declared  bank-  absolutely  entitled  to  the  stock. 
rapt.     Held,  that  the  assignees  were  entitled  to  the         (e)  Holland  ^9,  CaUtford,     July  10,  1710.— A. 

funds.  on  his  marriage  gave  a  bond  to  leave  his  wife  6001., 

(6)  Scawen  ▼.  Bhtnt.    July  9  and  12,  1802.    Sir  or  a  third  of  his  personal  estate,  at  her  election. 

W.  Grant,  M.R.— A.,  tenant  for  life,  in  case  she  A.  became  bankrupt,  and  it  was  decreed  that  the 

•honld  so  loog  continue  unmarried ;  in  case  of  her  vrife  should  come  in  as  a  creditor  on  the  bond,  and 

marriace,  to  her  in  fee ;  in  case  of  her  dying  un-  that  what  should  be  paid  in  respect  thereof  should 

married,  to  her  sister  B.  in  fee.    A.  and  B.  and  the  be  put  out  at  interest,  which  was  to  be  received  by 

basband  of  B.  joined  in  a  sale  by  fine.    The  pur-  the  creditors  during  A.'s  life,  and  the  principal  to 

chase- money  was  laid  oat  in  the  funds  in  the  names  be  paid  to  the  wife  u  she  survived  A. 

x2 
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and  I  am  of  opinion  that  it  ia  a  complete,  biufing.  and  effectual  tianaaction,  i 
80  as  if  he  had  received  the  monej  himself.  With  the  case  and  judgment  of  Semmn 
V.  Blunt  I  entirely  agree.  With  the  mode  in  which  the  cases  of  Wail  t.  TomUmsm 
and  Rylamd  v.  Smith  were  decided  I  also  agree — ^whether  with  every  thing  reported  to 
be  said  by  the  Court  on  either  occasion,  I  need  not  say :  with  the  substantial  result  I 
agree.  Tagree  with  the  judgment ;  for  as  I  understand  thooe  cases,  prq)erty  had  lieai 
made  to  chuige  hands  with  a  view  to  an  intended  settlement,  and  the  drcomataBDeB 
which  happened  were  such  that  if  the  settlement  was  treated  as  effectual,  the  wife  wai 
entitled ;  if  not,  there  was  no  settlement,  no  trust,  and  nothing  but  the  legal  tide 
changed,  and  therefore  in  that  view  the  wife  was  entitled.  With  reference  to  Wcmh- 
well  V.  lAwer,  it  is  not  necessary  to  express  any  opinion.  I  decide  this  case  as  if 
Wambwell  v.  Lover  had  never  existed. 


VICE-CHANCELLOU  KNIGHT  BRUCE'S  COURT. 

Jultf  17  and  24,  1845. 
Twining  v.  PowBLL.(a) 

WiUr^Comiruction — Ademption — Charity, 

A  tiitatrix  gave  to  A.  her  home  at  C,  and  all  therein^  to  hold  fir  her  Ufif  and  ^er  ker  deaikeki 
gave  "  the  house,  Sfc,  8ce.,  to  D,  and  hie  heirs/*  Held^  that  the  furniture  and  artidee  » tit 
house  at  the  teetatrix^s  death  passed  to  A.  fir  Ufi,  and  rfter  her  death  to  D, 

A  testatrix  by  her  will  gave  to  A,,  an  adopted  child,  10,000/. ,  and  directed  that  if  A.  should  leave  m 
children  at  her  death,  the  property  so  Iqft  to  her  should  be  given  in  charity.  After  the  date  of 
the  unit  the  testatrix  traa^ferred  into  the  joint  names  qf  herse(f  and  A.  the  sum  ef  ISr^Wl 
stock.  Held,  that  the  legacy  of  10,000/.  was  adeemed,  and  thai  it  fell  into  the  residua  «*•»- 
lutely, 

ELIZABETH  WELCH,  by  her  will,  dated  the  6th  of  October,  1841,  after  givii^ 
certain  pecuniary  legacies  and  appointing  executors,  gave  "  to  her  dear  adopted 
chQd,  Lydia  Mosse,  if  residing  with  her  at  her  death,  or  not  permanently  absent 
10,000/.  money,  the  house  in  Gamden^place,  and  all  therein,  to  hold  for  lier  life;'*  and 
upon  the  decease  of  Lydia  Mosse,  the  testatrix  *'gave  and  bequeathed  the  house,  &c.  &c 
to  her  nephew  and  godson,  Richard  Twining,  and  his  heirs."  The  testatrix  thea 
gave  several  legacies  to  specified  charities,  and  proceeded  as  follows:—"  To  all  the  rest 
of  my  real  and  personal  property  to  my  brother  and  niece,  James  and  Mary  P6w^; 
and  should  Lydia  Mosse  or  Mary  Powell  leave  no  children  at  their  death,  I  wish  the 
property  I  have  so  left  to  be  given  in  charity."  After  the  date  of  the  will,  the  testa- 
trix, at  different  times,  purchased  sums  of  stock,  and  had  them  transferred  into  the 
names  of  herself  and  Lydia  Mosse,  and  at  the  time  of  her  death,  which  occurred  in 
1843,  the  sums  standing  in  the  joint  names  amounted  to  12,000/.  The  legacy  of 
10,000/.  was  struck  out  of  the  will,  and  a  memorandum  added  to  the  will  in  the 
testatrix's  handwriting,  but  these  alterations  were  not  admitted  to  probate.  Jan^ 
Powell  survived  the  testatrix  and  afterwards  died,  and  Mary  Powell  became  his  per- 
sonal representative.  This  suit  was  instituted  for  the  purpose  of  administering  the 
estate  under  the  decree  of  the  Court. 

The  questions  which  arose  upon  the  will  were  the  following: — 1st.  Whether  in  the 
gift  over  of  the  "  house,  &c.  &c.**  to  Richard  Twining  and  his  heirs,  the  furniture  and 
other  articles  in  the  house  were  included?  2ndly.  Whether  the  legacy  of  10,000/.  to 
Miss  Mosse  was  adeemed  by  the  transfer  of  the  12,000/.  stock?  And  drdly.  Whether, 
if  the  legacy  were  so  adeemed,  it  was  still  subject,  in  the  event  of  Miss  Mosse'a  dyin^ 
without  children,  to  the  direction  in  the  will  that  it  should  be  given  to  charity  ? 

Wtgram  and  C  Hall,  for  the  plaintiff. 

Russell  and  Toller,  for  Miss  Powell,  contended  that  the  words  "  &c.  &c."  bad  no 

(a)  Bqported  by  G.  S.  Allnvtt,  Esq.,  Bamster-at-law. 
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Kference  to  the  words  "  and  all  therein;"  but,  as  in  Baker  y.  Newton  (2  Bea.  112),(a) 
must  be  rejected  for  uncertainty.  The  testatrix  would  not  have  bequeathed  chattels  to 
Mr.  Twining  "  and  his  heirs"  as  she  must  be  presumed  to  have  been  acquainted  with 
tlie  law. 

The  Vice-chancellor. — I  am  of  opinion  that  it  is  perfectly  clear,  on  the  construc- 
tion of  this  will,  that  the  words  "  the  house,  &c.  &c."  mean  the  house  in  Camden- 
place  and  all  therein. 

Simpfdnson  and  Hood,  for  Richard  Twining. 

Swanston,  Haldane,  Temple,  and  Wray,  for  other  parties. 

Thursday,  July  24,  1845. 

The  Vice-Chancellor. — In  this  case  I  have  already  stated  my  opinion  during  die 
argument,  that  the  residuary  personal  estate  of  the  testatrix  belongs  to  Miss  Powell 
absolutely,  either  in  her  own  right,  or  both  in  her  own  right  and  that  of  Mr.  James 
Powell,  whose  personal  representative  she  is,  subject  to  this»  that  a  moiety  of  it,  so 
far  as  it  is  capable  of  being  given  for  charitable  purposes,  will,  in  the  event  of  Miss 
Powell's  dying  without  leaving  children,  be  applicable  for  charitable  purposes,  and 
subject  to  the  question  relating  to  the  10,000/.,  of  which  I  am  now  to  dispose.  The 
claim  of  the  Attorney- General,  ^n  respect  of  the  10,000/.,  is  one  which  created  some 
difficulty  in  my  mind.  I  have  stated  my  opinion  as  to  Miss  Mosse  that  the  legacy 
was  adeemed  or  satisfied,  and  that  Miss  Mosse,  surviving  the  testatrix,  was  intended 
by  her  to  become,  and  accordingly  is  absolutely  entitled  to  the  stock,  by  means  of 
which  it  was  adeemed  or  satisfied.  The  question  is,«»whether  the  stock,  being  exempt 
from  any  provision  in  favour  of  charitable  purposes,  and  Miss  Mosse  being  dispossessed 
of  the  interest  claimed  under  the  wiU,  as  to  10,000/.,  there  is  still  an  effectual  testa- 
mentary provision  in  favour  of  charity  as  to  that  sum  in  the  possible  event  of 
her  dying  without  leaving  a  child,  as  I  think  there  would  have  been  had  there  been  no 
ademption  or  satisfaction.  This  question  appeared  to  me  one  of  some  embarrassment, 
but  I  have  come  to  the  conclusion  that  the  testatrix  cannot  be  held  to  have  intended 
that  in  the  event  of  the  legacy  of  10,000/.  being  in  her  lifetime  adeemed  or  satisfied 
(she  having  placed  herself  before  the  vrill  and  considered  herself  at  the  date  of  the  will 
as  in  loco  parentis  towards  Miss  Mosse),  that  it  should  not  be  held  as  extinguished  for 
every  purpose  and  as  falling  into  the  residue.  I  think  I  decide  in  conformity  with  the 
intentions  of  the  testatrix,  and  that  I  am  not  contravening  any  rule  of  law,  when  I  say 
that  the  legacy  of  10,000/.,  as  a  legacy,  is  extinguished,  and  has  fallen  into  the 
residue. 

Declare  that  Miss  Mosse  is  entitled  for  her  life  to  the  house  in  CaTnden^place,  and  to 
the  furniture  and  household  effects  therein  at  the  tin%e  of  the  death  of  the  testa^ 
trix;  that  Miss  Powell  is  entitled  to  the  residuary  personal  estate  of  the 
testatrix  absolutely ;  and  that  in  the  event  of  her  death  without  leaving  a  child,  one 
moiety  of  the  residitary  estate  will  from  that  time  be  applicable  to  charitable 
purposes.  Declare  that  the  legacy  of  10,000/.  is  to  be  considered  as  extin- 
guished and  fallen  into  the  residue. 
The  charity  will  have  an  interest  in  it  as  to  a  moiety,  because  it  is  a  part  of  the 
residue. 

•     (a)  Baker  v.  Netoton.       July  4,   1839.       Lord  K.  R.— in  short,  the  whole  of  his  property,  nt  hjs 

Langdale,  M.R.— A  testator,  by  his  will,  garethe  decease,  except  carriage  and  hoHes  and  his  gold 

residue  of  his  estate  to  his  wife.    By  a  codicil,  repeater;  and  it  was  his  farther  wish,  that  she 

'*  instead  of  giving  the  whole  of  his  property,  after  might  continue  in  either  house,  but  not  to  cbanee, 

the  legacies  were  paid,  to  his  wife,*'  he  bequeathed  and  having  the  use  of  the  same  during  her  life, 

10,000^,  the  interest  of  which  to  be  paid  her  for  wines,  spirits,  &c.  included:"  Held,  that  the  gift 

life,  **and  then  to  go  to  his  daughter;  and  his  by  the  codicil,  beyond  the  10,000i.,  was  void  for 

house  and  furniture,   plate   and  wines,   &c.,    at  uncertainty. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
July  19,  1845. 
Ros8  v.  Ros8.(a) 

WiU — Conihuetion — "  Conditiom  and  reiirictiont.^' 

A  iettator  gone  3,000/.  stock  to  his  nephew  for  li/et  and  ^fter  his  death  without  istue,  directed  that 
the  same  should  **  be  equally  divided  amonget  hit  three  nieeee,  under  the  same  condiiiona  and 
restrictions  as  were  thereinqfter  mentioned  rejecting  the  several  bequests  thereinefter  meniioned 
to  them  respeetivelg  given"  He  then  gave  to  trustees  12,000/.  stock  upon  trust  as  to  third  parts 
/or  his  three  nieces/or  life  for  their  separate  use,  and  qfterwardsfor  their  children.  Jt  waa  held, 
that  the  3,000/.  was  subject  to  the  same  limitations  as  the  12,000/. 

THOMAS  GALLY,  by  his  wiU  dated  in  1807,  gave  and  bequeathed  to  his  nephew, 
George  Ross,  3,000/.  Three  per  Cent.  Consolidated  Bank  Annuities ;  and  also 
from  and  after  the  death  of  his  (the  testator's)  sister,  1,000/.,  part  of  his  stock  of 
Four  per  Cent.  Bank  Annuities.  The  will  then  proceeded  thus : — "  And  in  case 
of  his  death  in  my  life,  without  lawful  issue,  my  will  is,  that  the  said  two  sums 
be  equally  divided  amongst  my  three  nieces  hereinafter  named,  under  the  same 
conditions  and  restrictions  as  are  hereinafter  mentioned  respecting  the  severa  1  bequests 
mentioned  to  them  respectively  given."  After  making  a  further  bequest  to  his 
nephew,  the  testator  gave  to  Richard  Grant  and  Charles  Chdly  12,000/.  lliree  per 
Cent.  Consolidated  Bank  Annuities,  upon'  trust,  to  pay,  apply,  and  dispose  of  one- 
third  part  of  the  dividends  thereof,  as  and  when  the  same  should  become  due»  unto 
and  for  the  benefit  of  his  niece,  Christian  Ross,  for  and  during  her  natural  life, 
for  her  sole  and  peculiar  use  and  benefit,  and  not  to  be  subject  to  the  debts,  con- 
trol, or  engagements  of  her  present  or  any  after-taken  husband ;  and  her  receipt 
alone,  to  be  signed  by  her  after  such  dividends  should  become  payable  and  not  by 
way  of  anticipation,  to  be  the  only  effectual  release  and  discharge  for  the  same ;  and 
after  the  decease  of  his  said  niece.  Christian  Ross,  then,  upon  trust,  as  to  the  said 
4,000/.  Three  per  Cent.  Consolidated  Bank  Annuities,  one-third  part  of  the  said  sum  of 
12,000/.  like  annuities,  to  transfer,  pay,  and  dispose  of  the  same  unto  and  for  the 
benefit  of  all  and  every  the  child  and  children  of  the  said  Christian  Ross,  who  should 
be  living  at  the  time  of  her  decease,  and  of  the  issue,  if  any,  then  living,  of  such  of 
her  children  as  might  have  died  in  her  lifetime,  each  of  her  said  surviving  children  to 
take  an  equal  share,  and  the  issue,  if  more  than  one,  of  such  of  her  children  as  might 
have  died  in  her  lifetime,  to  take  equally  among  them  the  part  or  share  which  their 
parent  would  have  been  entitled  to  if  he  or  she  had  survived  the  said  Christian  Ross ; 
and  if  but  one,  then  to  take  a  child's  share.  The  testator  then  declared  certain  trusts, 
as  to  the  other  two  third-parts  of  the  12,000/.  Consols,  in  favour  of  his  two  other  nieces, 
and  their  children  and  issue,  to  the  same  effect  as  before  mentioned  with  regard  to 
the  one-third  given  to  Christian  Ross  and  her  children  or  issue.  The  testator  then 
directed,  that  upon  the  death  of  one  niece,  without  leaving  any  child,  or  issue  of  a 
child,  her  surviving,  the  dividends  of  her  one-third  should  be  paid  to  the  two  other 
nieces  for  their  lives  equally ;  and  that  if  two  nieces  should  die  without  leaving  any 
child,  or  issue  of  a  child,  respectively  them  surviving,  the  dividends  of  their  respective 
thirds  should  be  paid  to  the  other  niece  during  her  life,  such  accruing  or  surviving 
dividends  or  interest  to  be  paid  to  such  surviving  nieces  or  niece  during  their  or  her 
lives  or  life,  for  their  or  her  separate  or  peculiar  use,  and  upon  such  receipts,  and  in 
such  manner  as  was  therein  before  directed  respecting  their  or  her  original  shares  or 
share  of  the  dividends,  interest,  or  annual  proceeds  of  the  said  12,000/.  Three  per  Cent. 
Consolidated  Bank  Annuities.  The  testator  then  gave  various  directions  as  to  the  appli- 
cation of  the  dividends  of  the  12,000/.  Consols,  in  the  event  of  the  nieces  dying  and 
leaving  children  or  issue  during  the  lifetime  of  the  others  or  other  of  them,  &c. ;  and 
provided  that,  in  the  event  of  the  death  of  all  the  nieces  without  leaving  a  child,  or  i&sue 
of  a  child,  at  their  respective  deaths,  the  fund  should  sink  into  and  become  part  of  his 

(a)  Reported  by  O.  S.  Allnutt,  Esq.,  Barrister-at-law. 
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residuary  personal  estate.  The  testator  then  appointed  the  said  Richard  Grant  and 
Charles  Gaily  his  executors.  The  testator  died  in  1810,  and  the  will  was  proved  by 
both  the  executors.  George  Ross,  the  nephew,  died  in  the  lifetime  of  the  testator, 
without  issue,  but  the  three  nieces  survived  the  testator.  The  dividends  on  the  said 
sums  of  3,000/.  and  12,000/.  stock  were  paid  equally  among  the  three  nieces  until  the 
death  of  one  of  them,  leaving  children,  when  the  executors  tremsferred  1,000/.,  one- 
third  of  the  3,000/. ;  and  4,000/.,  one-third  of  the  12.000/.,  to  the  children  of  that 
niece;  and  on  the  death  of  another  niece,  leaving  children,  they  transferred  1,000/., 
another  third  of  the  3,000/. ;  and  4,000/.,  another  third  of  the  12,000/.,  to  the  children 
of  that  niece.  The  last  surviving  niece.  Christian  Ross,  having  obtained  letters  of 
administration  to  the  surviving  executor  of  the  testator's  will,  required  that  the  1,000/., 
the  remaining  third  of  the  3,000/.,  should  be  transferred  into  her  name  by  the  Bank 
of  England,  as  she  claimed  to  be  absolutely  entitled  to  it  under  the  circumstances 
which  had  happened.  DOnald  Ross,  one  of  her  children,  accordingly  filed  this  bill, 
praying  that  it  might  be  declared  that  the  1,000/.  Consols  was  subject  to  the  same 
trusts  as  by  the  will  were  declared  of  the  first- mentioned  one-third  of  the  12,000/. 
Consols,  and  that  the  same  might  be  transferred  into  the  name  of  the  accountant- 
general,  and  that  the  trusts  of  the  will,  so  far  as  the  same  regarded  the  1,000/. 
Consols,  and  the  dividends  thereof,  might  be  performed  under  the  directions  of  the 
Court. 

To  this  bill  a  demurrer  was  filed  by  Christian  Ross,  in  order  to  take  the  opinion  of 
the  Court  upon  the  construction  of  the  will. ' 

Wigram  and  Toller ,  for  the  demurrer. — The  terms  of  the  wiD,  with  regard  to  this 
one-third  of  the  3,000/.,  are,  that  it  shall  1)6  held  subject  to  the  same  conditions 
and  restrictions  subsequently  mentioned  concerning  the  other  bequests  given  to  the 
nieces.  Now  these  conditions  and  restrictions  are,  simply,  that  the  dividends  shall  be 
paid  to  the  nieces  for  life,  for  their  separate  use,  and  that  the  payments  shall  not  be 
anticipated.  The  testaUnr  does  not  say  that  the  3,000/.  shall  be  subject  to  the  same 
limitatians  as  the  12,000/.,  which  he  would  have  done  in  an  instrument  so  carefully 
drawn  as  this  is,  had  he  intended  that  the  gift  of  the  3,000/.  should  not  be  an  absolute 
gift,  subject  merely  to  such  conditions  and  restrictions  as  attached  to  the  interests  of 
the  nieces  in  the  12,000/.  The  care  and  skill  with  which  this  will  is  drawn  should 
prevent  any  inference  being  drawn  as  to  the  testator's  intention  different  from  what 
he  has  so  clearly  expressed. 

Russell  and  Montague,  for  the  bill,  were  not  heard. 

The  Vice-chancellor. — If  the  will,  in  bequeathing  the  3,000/.,  had  stopped  at  the 
words  "  be  equally  divided  amongst  my  three  nieces  hereinafter  named,"  it  would  have 
heen  equivalent  to  the  gift  of  a  fee-simple,  and  out  of  that  no  limitation  cuuld  have 
been  made.  The  will,  however,  proceeds,  "  under  the  same  conditions  and  restrictions 
as  are  hereinafter  mentioned  respecting  the  several  bequests  hereinafter  mentioned  to 
them  respectively  given."  The  words  '*  conditions  and  restrictions"  place  the  former 
gift  under  the  same  limitations  as  are  declared  of  the  12,000/.  The  word  "  bequests" 
means  the  whole  bequest  of  the  absolute  interest,  and  that  absolute  interest  in  the 
12,000/.  is  subject  not  only  to  the  conditions  and  restrictions,  but  to  the  limitations 
mentioned  in  the  will,  which  equally  apply,  therefore,  to  the  3,000/.  It  is  impossible 
to  know  how  any  difference  in  the  language  of  the  different  parts  of  the  will  occurred, 
but  it  seems  probable  that  the  contingency  occurred  to  the  testator's  mind  after  the 
will  was  prepared,  and  additional  words  were  then  inserted.  However  this  may  be,  I 
am  of  opinion  that  the  1,000/.  is  subject  to  all  the  same  provisions  as  relate  to  the 
4,000/.,  one- third  part  of  the  12,000/.,  and  that  Mrs.  Ross  is  not  absolutely  entitled. 
The  demurrer  must,  therefore,  be  overruled. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

July  31,  1845. 
Bbllzng  V,  Eluse.  (a) 

Under  a  general  begueai  to  eervanh,  the  farm  bailiff  qf  the  home  farm  was  held  to  be  entitled, 

THE  plaintiff  in  this  case  had  been  the  fann  bailiff  of  the  home  farm  at  Holkbam 
belonging  to  the  late  Earl  of  Leicester.  By  his  will  the  earl  bequeathed  to 
each  of  his  servants  who  had  lived  with  him  five  years  a  twelvemonth's  wages.  The 
executors  having  disputed  the  right  of  the  plaintiff  under  this  bequest,  as  not  ootDing 
within  the  description  of  a  servant,  this  suit  was  instituted  to  determine  the  question. 
It  appeared  that  the  plaintiff  had  held  the  situation  for  twenty-eight  years,  and  that 
he  had  no  interest  in  the  farms  other  than  his  salary,  which  was  350/.  per  annum ;  aad 
that  he  took  pupils  in  farming. 

Sfoanston  and  Pittnum,  for  the  plaintiff.— In  CMlcot  v.  Bromley  (12  Ves.  114)  it 
was  held  that  under  a  general  bequest  to  servants,  a  coachman  provided  with  the 
carriage  and  horses  by  a  job-master,  according  to  the  usual  course  of  that  busineaa,  was 
not  entitled  :  but  the  Master  of  the  Rolls,  in  giving  judgment  in  that  case,  stated  tint 
there  was  no  contract  between  the  testator  and  the  coachman,  out  of  which  dx 
relation  of  master  and  servant  could  grow^-the  contract  being  between  the  teatatar 
and  the  job-master.  From  the  case  of  T^wnsend  v.  Windham  (2  Vera.  546)  it 
appeared  that  it  was  not  necessary  for  a  person  claiming  to  be  within  die  description  of 
a  servant,  so  as  to  obtain  the  benefit  of  such  a  bequest  as  this,  to  live  in  the  testatnr^s 
house,  or  to  have  diet  from  him.  The  plaintiff,  in  the  present  case,  was  clearly  within 
the  bequest,  as  his  whole  time  was  devoted  to  the  service  of  the  testator. 

Russell  and  /.  Bailey,  for  the  executors,  contended  that  a  farm  bailiff  was  not 
a  servant  within  the  description  given  in  the  testator's  will.  He  was  rather  an  agent 
than  a  servant,  and  particularly  as  he  was  in  the  habit  of  taking  pupils  in  fiunrnqg. 
The  testator  limited  his  bequest  to  the  servants  living  with  him,  and  the  plaintiff  & 
not  reside  in  the  testator's  house*  They  cited  Laugher  v.  Painter  (5  Bara. 
&  Cres.  547). 

The  Vice-Chancellob. — It  is  perfecUy  dear  that  the  plaintiff  was  a  servant  of 
Lord  Leicester,  living  with  him  at  the  time  of  his  death ;  and  having  lived  with  him  kt 
five  years  before  his  death ;  he  is,  therefore,  entitled  to  the  year's  wages  of  3502., 
and  interest  at  41.  per  cent,  from  the  time  when  the  legacy  is  directed  by  the  will  Id 
be  paid. 

(a)  Reported  by  Ou  S.  Allkutt,  Esq.,  Bwrister-at-law. 
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THE  LORD  CHANCELLOR'S  COURT. 

January  11,  23,  31 ;  Feb.  1,  and  July  22,  1845. 
H1X.L8  V,  Crolx..(«) 

Specific  petfttrmanee^Unilateral  ttffreement-^PaHiMlpetfornuue^^I^fun^ion. 

W^ert  ike  Court  emnoi  pttfwrm  the  whole  of  im  tiffreemenif  it  wUl  not  ettforee  U  p^ctH^.  Tkue^ 
Oh  a  bill  filed  to  ettforce  the  epeeifie  performance  qf  an  agreement^  by  which  the  d^endani  eon* 
traeted  to  purchaee  all  the  maieriale  reguiredjbr  a  patent  manufacturing  proeeeefrom  the  plain' 
Hf^  the  Court  r^fueed  to  et^oree  the  contract  epeeifieally,  becauee  it  had  no  means  qf  conceiting 
the  plaintiff  to  tupply  the  material  to  the  defendant. 

Wheru  the  Court  eeea  from  the  nature  qf  the  cate  thai  there  can  be  no  decree  for  a  epecffle  per* 
formanee  at  the  hearing f  it  wilt  not  grant  an  interlocutory  ii^unetion. 

An  agreement  which  will  be  eitforeed  ts  equity  muet  be  one  qf  which  the  Court  eon  decree  a  ecmpkte 
pei^fbf'mance* 

npHIS  was  an  appeal  motion  by  the  plaintiff  that  the  order  made  by  the  Vioe- 
Jl  Chancellor  of  England,  refusing  the  plaintiflTs  application  for  an  injmictioii» 
might  be  discharged ;  and  that  the  defendant  might  be  restrained  by  injunction  from 
violating,  infringing,  or  evading  an  agreement  dated  the  22nd  day  of  March*  1841^ 
in  the  bill  mentioned,  or  the  same  agreement  as  varied  or  modified  by  a  letter  written 
and  sent  by  ^e  plaintiff  to  the  defendant,  dated  the  5  th  day  of  September,  1842 ;  and 
in  particular  from  entering  into  any  contract  or  contracts,  agreement  or  agreements, 
with,  and  from  granting  any  license  or  licenses,  permission  or  permissions,  to  any 
person  or  persixiB,  company  or  companies,  in  violation  of  the  terms  of  the  said  agree* 
ment,  so  varied  as  aforesaid ;  and  from  grantmg  any  license  or  licenses  to  use,  exercise, 
or  vend  the  said  inventions  in  die  said  bill  mentioned,  or  either  of  them ;  and  from 
ptDchasing  or  receiving  any  quantity  of  the  acids,  or  either  of  them,  in  the  said  agree- 
ment and  in  the  sidd  biU  mentioned,  from  any  person  or  persons  other  than  the 
plaintiff;  and  from  selling,  disposing  of,  or  delivering  unto  any  person  or  persons, 
company  or  companies,  otiier  than  the  plaintiff,  any  quantity  of  muriate  of  ammonia, 
or  Milphate  of  ammonia,  produced  by  the  patented  processes  mentioned  or  referred 
to  in  die  agreement  dated  the  22nd  day  of  March,  1841,  and  in  the  bill  mentioned. 
The  bill  stated  that  letters  pateut,*dated  the  29th  of  July,  1840,  had  been  granted 
to  the  defendant  Croll  for  an  invention,  described  as  "  certain  improvements  in  the 
manufacture  of  gas,  for  the  purposes  of  illumination,  and  for  the  preparation  or  manu» 
fectnre  of  matenals  to  be  used  in  the  purification  of  gas  for  the  purpose  of  illumina- 
tion ;"  that  other  letters  patent,  dated  the  2nd  day  of  November,  1839,  had  also  been 
granted  to  Croll  for  an  invention,  described  as  "  certain  improvements  in  the  manu- 
&ctnre  of  gas,  and  in  reconverting  the  salts  used  in  purifying  gas,  and  improvements 
in  the  manufacture  of  ammoniacal  salts;"  that  these  two  inventions  required  an 
introduction  into  public  use ;  and  that  bejfore  the  same  had  been  ascertained  to  be  of 
general  utility,  and  in  the  year  1841,  the  defendant  Croll  had  applied  to  Hills,  the 
plaintiff,  to  join  him  (Croll)  in  bringing  the  same  into  notice,  widi  which  request  the 
plaintiff  had  complied.  That  the  parties  had  accordingly  entered  into  the  following 
agreement : — 

"  Memorandum  of  agreement  made  this  22nd  day  of  March,  in  the  year  of  our  Lord 
1841,  between  Alexander  Angus  Croll,  of  Brick-lane,  in  the  parish  of  St.  Luke, 
Old- street,  in  the  county  of  Middlesex,  manager  of  the  Chartered  Company's  Gas- 
works, of  the  one  part,  and  Frank  Clarke  Hills,  of  Deptford,  in  the  county  of  Kent, 
manufacturing  chemist,  of  the  other  part. 

•'Whereas  the  said  A.  A.  Croll  hath  lately  obtained  two  several  letters  patent  for 

manufacturing  and  purifying  gas,  called  respectively  '  for  certain  improvements  in  the 

manufacture  of  gas'  for  the  purposes  of  illumination,  and  for  the  preparation  or  manu- 

fru^ure  of '  materials  to  be  used  in  the  purification  of  gas  for  the  purpose  of  illumination,' 

(a)  Reported  by  R«  6.  Welford,  Esq.,  Barriater-at-Iaw. 
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and  '  for  certain  improvements  in  the  manufacture  of  gns,  and  in  reconverting  the 
salts  used  in  the  purifying  gas,  and  improvements  of  ammoniacal  salts.'  And 
whereas  the  said  A.  A.  Croll  hath  proposed  and  agreed  to  and  with  the  said  Frank 
Clarke  Hills,*in  consideration  of  the  sum  of  200/.  to  he  paid  to  him,  the  said  A.  A.  CroU, 
hy  the  said  F.  C.  Hills,  to  grant  unto  him,  the  said  F.  C.  Hills,  for  the  term  of  fourteen 
years  from  the  date  of  the  sfud  several  letters  patent,  the  exclusive  right,  at  the  optum 
of  him,  the  saidF.  C.  Hills,  of  supplying  him,  the  said  A.  A.  Croll,  and  all  and  every 
other  person,  or  company  of  persons,  whomsoever,  within  ten  miles,  measuring  from  St. 
Paul's  cathedral  church,  in  the  city  of  London,  to  whom  under  this  agreement  he,  the 
said  A.  A.  Croll,  may  hereafter,  during  the  said  term  of  fourteen  years,  grant  any  license 
or  licenses  to  use  the  said  patent  processes,  all  the  acids  necessary  for  the  manufacture 
of  muriate  of  ammonia,  and  sulphate  of  ammonia,  on  the  principle  of  the  said  patent 
processes,  or  either  of  them,  the  said  F.  C.  Hills  supplying  the  said  acids  at  the  ave- 
rage price  of  the  day  on  which  the  same  shall  be  sold  by 

Brandon,  Farmer,  and  Groves,  or  the  three 

most  respectable  manufacturers  thereof,  in  or  near  London.     And  the  said  A.  A.  CroD 
hath  also,  as  a  further  consideration  for  the  said  sum  of  200/.,  proposed  and  agreed  to 
^nt  unto  the    said  F.  C.  Hills  (subject  to  the  option  of  the  said  F.  C.  Hills)  the  . 
4e!S:clusive  right  of  purchasing  the  whole  of  the  muriate  of  ammonia  and  sulphate  of 
..amnDnia  that  may  be  produced  by  the  said  patent  processes,  and  each  of  them,  at 
•the  2noes  hereinafter  mentioned;  and  in  consideration  of  the  premises,  and  of  the 
«  covenants  and  agreements  herein  contained  on  the  part  of  the  said  A.  A.  Croll,  he,  the 
said  F.  C.  Hills,  hath  agreed  to  become  the  purchaser  of  the  several  rights  aforesaid,  at 
the  said  sum  of  200/.    Now  these  presents  witness,  that  in  consideration  of  the  premises, 
afid  in  consideration  of  the  sum  of  200/.  of  lawful  money  of  Great  Britain,  to  him,  the 
said  A  A.  CroD,  in  hand  well  and  truly  paid  by  the  said  F.  C.  Hills,  at  or  before  the 
sealing  and  delivering  hereof,  the  receipt  whereof  he,  the  said  A.  A.  Croll,  doth  hereby 
acknowledge,  and  of  and  from  the  same,  and  every  part  thereof,  doth  hereby  acquit, 
xelease,  and  for  ever  discharge  the  said  F.  C.  Hills,  his  heirs,  executors,  administrators, 
«xid  assigns,  and  every  of  them,  he  the  said  A.  A.  Croll  doth  hereby  covenant,  pro- 
mise, and  agree  to  and  with  the  said  F.  C.  Hills,  his  executors,  admiDistrators,  and 
assigns,  that  he,  the  said  A.  A.  Croll,  shall  and  will  henceforth,  for  the  period  of  four- 
teen years,  to  be  computed  from  the  day  of  the  date  of  the  said  letters  patent  respec- 
tively, purchase  of  the  said  F.  C.  Hills,  and  of  no  other  person  or  persons  whomsoever, 
without  the  consent  in  writing  of  the  saidK  C,  Hills  first  had  and  obtained^  all  the  acids 
that  he,  the  said  A,  A,  Croll,  and  all  and  every  other^person  and  persons,  or  companies  of 
persons,  within  ten  miles  of  St.  PauVs  cathedral,  whom  he,  the  said  A.  A.  Croll,  may 
hereafter,  during  the  said  term  of  fourteen  years,  permit  or  authorise,  or  grant  license 
'  tor  licenses  to  use  the  said  patent  processes,  or  eitJier  of  them,  may  require,  or  may  be 
Heedful  or  necessary  for  the  manufacture  by  him  or  them  of  muriate  of  ammonia,  or 
-  siflphate  of  ammonia,  in  pursuance  of  the  said  patent  processes,  or  cither  of  them : 
sAnd  shall  and  will,  during  all  the  time  aforesaid,  pay  the  said  F.  C.  Hills  for  the  same 
^in  the  regular  course  of  the  trade  amongst  manufacturers,  at  the  average  price  of  the 
'^day  on  which  the  same  may  be  sold  by  Brandon, 

pATixLer,  and  Groves,  or  the  three  most 

respectable  manufacturers  thereof  in  or  near  London.  And  the  said  A.  A  Croll,  for 
the  considerations  aforesaid,  doth  also  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  F.  C.  Hills,  his  executors,  administrators,  and  assigns,  that  he,  the  said  A.  A. 
Croll,  shall  and  will,  during  the  like  period  of  fourteen  years  from  the  date  of  the  said 
letters  patent  respectively  (unless  the  said  F.  C.  Hills  shall  refuse  to  purchase  the  same), 
§ell  and  deliver  unto  the  said  F,  C  Hills,  and  to  no  other  person  or  persons  whomsoever, 
without  the  consent  in  writing  of  the  said  F.  C.  Hills  first  had  and  obtained,  the  whole 
of  the  muriate  of  ammonia  and  sulphate  of  ammonia  which  may  be,  during  the  said  teim 
of  fourteen  years,  produced  by  the  said  patent  processes,  or  either  of  them,  by  the  said 
A.  A.  Croll,  and  by  every  person  and  persons,.aDd  company  of  persons,  within  the 
distance  of  ten  miles  from  St.  Paul's  cathedral,  to  whom  the  said  A.  A.  Croll  shall  or 
may  hereafter,  during  the  said  term,  permit,  or  authorize,  or  grant  license  or  licenses 
to  use  the  said  patent  processes,  or  either  of  them,  at  the  following  prices;  that  is  to 


HILLS  V.  GBOLL.  dig 

say*  if  fkx)m  two  to  four  tons  per  week  only,  then  at  the  rate  of  3/.  10s.  per  ton  below  the 
market  price ;  if  from  four  to  eight  tons  per  week,  then  at  the  rate  of  3/.  per  ton  below 
the  market  price ;  if  from  eight  to  ten  tons  per  week,  then  at  the  rate  of  H.  10s.  per 
ton  below  the  market  price  ;  and  if  any  quantity  above  ten  tons  per  week,  then  at  21, 
per  ton  below  the  market  price.  But  if,  from  any  cause  whatever,  the  said  Alexander 
Angus  Croll  shall,  at  any  time  during  the  said  term,  not  be  able  to  obtain  a  like  sum 
of  3/.  10s.  per  ton,  3/.  per  ton,  2/.  lOs.  per  ton,  and  2/.  per  ton,  then,  and  in  that  case, 
and  as  often  as  it  shall  so  happen,  the  said  F.  C.  Hills  shall  be  entitled  to  purchase  all 
the  said  muriate  of  ammonia  and  sulphate  of  ammonia  at  the  same  sum  per  ton  below 
the  market  price  as  will  leave  to  the  said  A.  A.  Croll  an  equal  sum  per  ton  benefit 
thereon.  And  it  is  hereby  mutually  agreed  by  and  between  the  said  parties  hereto, 
that  he,  the  said  F.  C.  Hills,  shall  be  at  liberty  to  supply  to  the  said  A.  A.  Croll,  and 
all  and  every  other  person  and  persons,  and  company  or  companies  of  persons,  within 
the  distance  aforesaid,  to  whom  the  said  A.  A.  Croll  shall  or  may  hereafter,  during  the 
said  term  of  fourteen  years,  permit,  or  suffer,  or  authorize,  or  grant  license  or  licenses* 
to  use  the  said  patent  processes,  or  either  of  them,  either  muriatic  acid  or  sulphuric  acid* 
to  be  used  in  the  said  patent  processes,  from  time  to  time,  according  as  the  said  F.  C. 
Hills  shall  deem  fit,  and  shall  consider  whether  muriate  of  ammonia  or  sulphate  of  ammonia 
is  most  in  demand.  And  further,  the  said  A.  A.  Croll  doth  hereby  agree  to  and  with 
the  said  F.  C.  Hills  to  deliver  the  said  muriate  of  ammonia  and  sulphate  of  ammonia,  to 
or  for  the  said  Frank  Clarke  Hills,  at  such  place  and  places  in  London  and  its  vicinity 
as  he,  the  said  Frank  Clarke  Hills,  shall  from  time  to  time  appoint.  And  the  said 
Frank  Clarke  Hills  doth  hereby  covenant  and  agree  to  and  with  the  said  Alexander 
Angus  Croll,  to  sell  and  deliver  to  him,  the  said  Alexander  Angus  Croll,  and  to  such 
other  person  and  persons,  and  company  or  companies  of  persons,  within  the  distance 
aforesaid,  to  whom  he,  the  said  Alexander  Angus  Croll,  shall  or  may  hereafter,  during 
the  said  term  of  fourteen  years,  permit,  or  suffier,  or  authorize,  or  grant  license  or 
licenses  to  use  the  patent  processes,  and  each  of  them,  at  their  respective  place  or  places 
of  business,  in  or  near  London,  fdl  the  acids  they  and  each  of  them  may  require  for 
the  maufacture  of  muriate  of  ammonia  and  sulphate  of  ammonia,  in  pursuance  of  the 
said  patent  processes,  or  either  of  them,  he,  the  said  Alexander  Angus  Croll,  and  such 
other  person  and  persons,  paying  him,  the  said  Frank  Clarke  Hills,  for  such  acids  in 
the  regular  course  of  trade,  at  the  average  price  of  the  day  of  sale  thereof,  to  be  ascer- 
tained in  the  manner  aforesaid.  And  the  said  Frank  Clarke  Hills  doth  hereby  further 
agree  to  and  with  the  said  Alexander  Angus  Croll,  that  he,  the  said  Frank  Clarke 
Hills,  shall  and  will  from  time  to  time,  during  the  said  term  of  fourteen  years,  pay  for 
the  said  muriate  of  ammonia  and  sulphate  of  ammonia  in  the  regular  course  of  trade  to 
the  said  Alexander  Angus  Croll,  or  such  other  person  and  persons  from  whom  he  shall 
receive  the  same,  at  the  average  price  of  the  day  of  sale  thereof  by  Crane* 

Bush,  and  Company,  of  Bow  Common,  and  the  Chartered  Gas  Company,  or 
the  three  most  respectable  manufacturers  thereof  in  or  near  London.  And  the  said 
Alexander  Angus  Croll  doth  hereby  further  covenant  and  agree  to  and  with  the  said 
Frank  Clarke  Hills,  that  he,  the  said  Alexander  Angus  Croll,  will  not  use,  in  the  manu- 
facture of  muriate  of  ammonia  or  sulphate  of  ammonia,  in  pursuance  of  the  siud  patent 
processes,  or  either  of  them,  or  purchase  of  any  other  person  or  persons  whomsoever* 
■during  the  said  term  of 'fourteen  years,  to  be  used  therein,  any  acid,  except  add 
obtained  from  the  said  Frank  Clarke  Hills,  or  bought  by  him  of  the  said  Frank  Clarke 
Hills,  without  the  consent  in  writing  of  the  said  Frank  Clarke  Hills  for  that  purpose 
first  had  and  obtained.  And  further,  that  the  said  Alexander  Angus  Croll  shall  not,  nor 
shall  or  will  any  person  or  persons  on  his  behalf,  within  the  distance  aforesaid,  during  the 
said  term  of  fourteen  years,  sell  or  dispose^of  any  muriate  of  ammonia  or  sulphate  of 
ammonia,  which  may  be  produced  by  such  patent  processes,  or  either  of  them,  to  any 
person  or  persons  whomsoever,  except  to  him,  the  said  Frank  Clarke  Hills,  without 
the  consent  in  writing  of  the  said  Frank  Clarke  Hills  for  that  purpose  first  had  and 
obtained.  And  he.  the  smd  Alexander  Angus  Croll,  doth  hereby  covennnt  and  agree 
to  and  with  the  said  Frank  Clarke  Hills,  that  he,  the  said  Alexander  Angus  Croll,  shall 
not  nor  will  sell  or  dispose  of  the  said  letters  patent  or  patent  processes,  or  either  of 
them*  or  of  his  estate,  right*  or  interest  therein*  or  any  part  thereof*  without  the  con« 
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MS&t  in  vrriting  of  the  sud  Frank  Clarke  Hills  for  that  purpose  first  had  and  ohtained. 
And  it  is  hereby  mutnally  agreed  by  and  between  the  said  several  parties  hereto,  tint 
each  of  them  shall  and  will  use  his  best  eDdeavours  and  exertion  to  promote  the  use  of  tiie 
said  patent  processes,  and  to  prevail  on  the  several  gas  companies  in  and  near  Loadn 
to  adopt  the  same ;  and  that  he,  the  said  FVank  Clarke  Hills,  will  endeavour  to  pvendk 
on  the  said  gas  companies  to  give  unto  the  said  Alexander  Angus  CroU  some  pie- 
mium  for  the  use  of  the  said  patent  processes.  And  the  said  Alexander  Angus  GioU^ 
for  the  considerations  aforesaid,  and  in  consideration  of  the  endeavours  agreed  to  be  nnd 
by  the  said  Frank  Clarke  Hills  to  promote  the  use  of  the  said  patent  processes,  and  to 
prevail  on  the  gas  companies  in  and  near  London  to  adopt  the  same,  doth  hereby  further 
covenant,  propiise,  and  agree  to  and  with  the  said  Frank  Clarke  Hills,  that  aU  and  evoy 
permission  or  authority,  grant  or  grants,  license  or  licenses,  that  may  be  made  by  faim, 
the  said  Alexander  Angus  Croll,  during  the  said  term  of  fourteen  years,  to  any  peison  or 
persons,  and  company  or  companies  of  persons  whomsoever,  within  the  distance  of  tes 
miles  fh>m  St.  Paurs  cathedral,  to  use  the  said  patent  processes,  or  either  of  them, 
shall  be  made  and  prepared  in  all  things  by  such  solicitors  as  the  said  Frank  darite 
Hills  and  Alexander  Angus  Croll  shall  mutusily  agree  upon,  at  the  costs  and  expenaei 
of  the  said  Alexander  Angus  Croll,  or  of  the  person  or  persons  requiring  the  same. 
And  that  to  every  such  permission  or  authority,  grant  or  license,  to  use  the  said  patent 
processes,  or  either  of  them,  the  said  Frank  Clarke  Hills  shall  and  must,  in  order  i$ 
make  the  same  effectual,  be  a  necessary  and  signing  or  executing  party,  where  the  mi 
permission,  authority,  grant,  or  license  shall  he  for  the  purification  of  gas  on  tkesni 
patent  processes ;  and  that  all  and  every  such  person  and  persons,  or  company  or 
companies  of  persons,  shall,  if  the  said  F.  C.  Hills  shall  so  require  it,  be  bound  byooie- 
nant  in  such  permission,  authority,  grant,  or  license,  to  purchase  of  the  said  F.  C.Bffli 
all  the  acids  they  and  each  of  them  may  require  in  the  manufacture  of  muriate  of 
ammonia  and  sulphate  of  ammonia,  in  pursuance  of  such  patent  processes,  or  either  of 
them,  and  to  pay  him  for  the  same  at  the  average  price  oi  the  day,  to  be  ascertained  af 
aforesaid,  according  to  the  usual  course  of  the  trade,  and  to  sell  and  deliver  to  llttsaid 
Fhmk  Clarke  Hills  all  the  muriate  of  ammonia  and  sulphate  of  ammonia  that  maj  be 
produced  by  such  patent  processes,  and  each  of  them,  in  manner  aforesaid,  at  the  prices 
aforesaid,  subject  to  the  deductions  aforesaid,  to  be  paid  for  by  the  said  ErankClaxke 
Hills,  in  the  like  usual  course  of  trade.  And  further,  he,  the  said  Alexander  Angat 
GroU,  doth  hereby  covenant  and  agree  to  and  with  the  said  Frank  Clarke  Hills,  that  he» 
the  said  Alexander  Angus  Croll,  shall  and  will,  from  time  to  time,  and  at  all  times  dur- 
ing the  sud  term  of  fourteen  years,  when  thereunto  requested  by  the  said  FVank  Gfaske 
Hills,  grant  permission,  authority,  and  license  to  use  the  said  patent  processes  andeadi 
of  them,  to  all  and  every  person  and  persons,  company  and  companies  of  persons,  ^ritUa 
the  distance  aforesaid,  to  whom  he,  the  scud  Frank  Clarke  Hills,  shall  or  may  reqast 
the  same  may  be  given  or  granted.  And  it  is  hereby  also  mutually  agreed  by  and 
between  the  said  several  parties  hereto,  that  if  any  dispute  shall,  at  any  time  or  tinea 
during  this  agreement,  arise  as  to  what  may  be  called  or  known*  or  considered,  as  tiie 
average  price  of  the  said  several  articles  of  acid  and  ammonia,  that  the  same  shaH  be 
referred  to  the  arbitration  of  two  indifferent  persons,  manufacturers  of  the  said  seven! 
articles,  or  either  of  them,  who  shall  decide  what  is  or  was,  ^t  the  time  to  whidi  sod 
reference  shall  refer,  the  average  price  of  the  articles  in  these  presents  mcntioiiBd; 
and  which  arbitrators  shaU,  previous  to  entering  on  such  arbitration,  jointly  nominal^ 
and  appoint  an  umpire,  to  decide  the  matter  in  difference  between  the  parties,  in  oaK 
they,  the  said  arbitrators,  shall  not  be  able  to  agree  therein,  withui  six  days  after  audi 
reference;  and  that  the  decision  of  the  said  arbitrators,  or  their  umpire,  to  be  n» 
within  ten  days  after  his  appointment,  shall  be  conclusive  on  the  subject-matter  in  &* 
ference,  and  so  as  often  as  the  case  shall  happen.  And  lastiy,  the  said  A.  A.  Ciw 
doth  hereby  covenant  and  agree  to  and  with  the  said  F.  C.  Hills,  that  in  case  he,  the 
said  A.  A.  Croll,  shall  make  breach  or  default  in  all  or  any,  or  either  of  the  covenant 
and  agreements  herein  contained  on  the  part  of  him,  the  said  A.  A.  Croll,  to  be  p^» 
done,  or  performed,  then  and  in  that  case,  that  he,  tiie  said  A.  A.  Croll,  shall  and  w 
immediately  thereupon  forfeit  and  pay  unto  the  said  F.  C.  Hills,  his  executors,  adDU- 
nxstrators,  and  assigns  to  be  recovered  of  and  from  the  sakl 
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A.  A.  CroU,  ia  an  action  of  debt,  in  her  Majesty's  Court  of  Queen's  Bench  at  Weat-* 
minster*  as  and  for  Hquidated  damages." 

The  bill  then  stated,  that  the  plaintiff  had  paid  to  the  defendant  the  sum  of  200/. 
mentioned  in  the  agreement,  and  that,  in  part  performance  of  the  agreement,  the  plain- 
tiff had  supplied  to  the  defendant,  and  to  other  persons  to  whom  he  had  granted 
licenses  to  use  the  patent  processes,  large  quantities  of  sulphuric  acid,  which  were 
chaiged  and  paid  for  at  the  prices  agreed  upon  in  the  above  agreement. 

*'That  on  the  17th  August,  1842,  James  B.  Bevington,  who  had  some  interest 
in  said  patent,  did,  by  the  desire  and  as  the  agent  of  the  said  A.  A.  Groll,  write  and 
send  to  plaintiff  a  letter,  the  material  parts  of  which  are  in  the  following  words  : — : 
*  I  have  appointed  to  meet  Mr.  CroU  at  his  residence  in  Brick-lane,  on  Friday  next, 
at  three  o'clock,  where  he  hopes  to  see  you  at  the  same  time  to  arrange  for  the  future, 
and  to  settle  the  present  account  as  it  now  stands.  The  inventor  is  so  encumbered  with 
Tatious  drawbacks  and  expenses,  that  he  has  no  sufficient  interest  to  stimulate  him  to 
the  exertion  which  is  necessary  to  press  his  improvements  upon  the  London  Gas  Works* 
particularly  as  you  wish  to  put  him  to  all  the  charges  of  it.  I  am  persuaded  it  will 
be  much  more  to  my  interest,  as  well  as  to  your  own,  if  your  agreement  with  Mr. 
Croll  could  be  modified  in  a  way  for  him  to  feel  that  he  w^ould  have  no  hindrance  to  the 
profitable  working  of  his  patent,  and  I  therefore  suggest  whether  it  would  not  be  politic 
to  simplify  your  interest  to  a  twenty  per  cent,  charge  above  the  market  price  on  all 
the  sulphuric  or  muriatic  acid  used  by  Croll  with  the  London  companies,  and  leave 
him  free  to  sell  to  others,  or  yourself,  the  ammonia  produced.  I  believe  such  an  agree* 
ment  would  bring  you  a  better  revenue  than  the  present  complicated  arrangement,  and 
in  case  of  a  fall  in  the  value  of  ammonia,  would  far  better  secure  to  him  a  beneficial 
interest.  If  you  can  send  to  Brick-lane  a  copy  of  the  account,  it  will  facilitate  the 
business  in  hand.' 

"  That  on  Friday,  the  19th  of  August,  1842,  the  said  James  B.  Bevington  did  (by 
the  desire,  as  the  agent  of  defendant)  write  and  send  to  the  plaintiff  a  letter,  the 
material  parts  of  which  are  in  the  words  and  figures  following,  that  is  to  say  : — '  I 
£Bd  that  Mr.  Croll  cannot  conveniently  leave  the  Brick-lane  works  in  the  middle  of 
the  day ;  he,  therefore,  proposes  to  accompany  me  to  Deptford  on  Monday,  at  half-past 
Hve  o'clock.  I  observe  you  make  a  balance  against  Mr.  Croll  on  the  evaporating 
account ;  as  he  has  paid  about  80/.  for  the  carriage  of  the  liquor,  and  several  smaller 
aums,  that  add  gready  to  the  loss,  it  shews  a  most  unfortunate  account  for  him.' 

"  That  fhe  meeting  alluded  to  in  the  last- stated  letter  took  place  on  Monday,  the 
22nd  of  August,  1842,  at  the  plaintiff's  chemical  works,  at  Deptford,  and  at  a  long  con- 
ference, then  and  there  held,  between  the  plaintiff,  the  defendant,  and  the  said  J.  B, 
Bevington,  respecting  the  terms  of  the  agreement  then  existing  between  the  plaintiff 
and  the  defendant,  with  reference  to  the  supply  of  acids  for  the  purposes  aforesaid, 
and  other  the  matters  in  said  memorandum  of  agreement  mentioned,  and  that  after, 
and  in  consequence  of  such  conference,  the  defendant,  on  the  same  22nd  of  August, 
1842,  wrote  to  the  plaintiff  the  following  letter  : — '  Instead  of  the  arrangements  con- 
templated in  former  agreement,  I  propose  to  remunerate  you,  for  your  advance  of 
two  hundred  pounds,  in  the  following  way,  viz. — ^To  pay  yon  for  all  the  sulphuric  or 
mnriatic  acid  required  twenty-five  per  cent,  above  market  price,  and  be  at  liberty  to 
dispose  of  the  product  to  yourself  or  others,  as  I  may  find  to  my  advantage ;  but  in 
<aae  the  inroice  price  of  sulphate  of  ammonia  is  above  15/.  per  ton,  then  the  charge 
fior  acid  shall  be  thirty  per  cent,  above  the  market  value.' 

'*  That  on  Wednesday,  the  24th  of  August,  1 842,  plaintiff  wrote  and  sent  to  the  said 
James  B.  Bevington  a  letter  containing  a  sketch  of  the  then  proposed  alteration  m 
said  agreement,  but  vrithout  agreeing  or  binding  himself  thereto,  which  letter  is  in  the 
poesession  or  power  of  the  defendant,  without  a  discovery  from  whom  phdntiff  k 
unable  further  or  otherwise  to  set  forth  the  contents  thereof. 

"  That  in  consequence  of  the  receipt  of  the  last-mentioned  letter,  the  said  James 
B.  Bevington  did,  on  the  25th  of  August,  1842  (by  the  desire  and  as  the  agent  of  - 
the  defendant),  write  to  plaintiff  the  following  letter : — '  I  have  to  acknowledge  your 
favour  of  the  24th,  with  dcetch  of  the  proposed  alteration  agreement  with  Mr.  CroU. 
I  will  endeavour  to  see  you  on  Monday,  say  two  o'clock ;  in  the  meantime  will  compare 
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notes  with  Mr.  Croll,  and  endeavour  to  complete  the  outline  for  solicitors,  if  you  deem 
it  essential  to  employ  them/ 

"That  on  Monday,  the  29th  of  August,  the.  meeting  alluded  to  in  the  last-stated 
letter  took  place  between  the  plaintiff  and  said  James  B.  Bevington,  acting  by  the 
desire  and  as  the  agent  of  the  defendant,  at  which  meeting  there  was  a  discussion 
respecting  the  terms  of  said  memorandum  of  agreement,  and  some  modification  thereof 
was  proposed  by  said  James  B.  Bevington  in  favour  of  defendant,  but  no  conclusive 
or  binding  arrangement  was  entered  into  at  such  meeting. 

"That  afterwards,  and  on  Monday,  the  oth  bf  September,  1842,  the  plaintiff  wrote 
and  sent  to  said  A,  A.  Croll  the  following  letter: — '  Without  intending  to  recede  from 
our  agreement  otherwise  than  I  may  do  by  this  letter,  as  you  seem  to  consider  it  has  not 
turned  out  sufficiently  beneficial  to  you,  I  have  no  objection,  as  you  desire  it,  to 
permit  you  to  make  contracts  with  the  gas  companies  in  and  near  London,  for  the  use 
of  your  patent  processes,  without  my  being  a  necessary  party  to  such  contracts,  you 
taking  care  that  such  companies  are  bound  to  use  no  other  acid  in  the  carrying  out  of 
your  patent  processes  than  what  I  supply  ;  and  that  as  you  have  given  me  to  imder- 
stand  that  you  only  intend  to  use  sulphuric  acid  in  the  said  processes,  in  consideration 
of  your  paying  to  me,  when  sulphate  of  ammonia  is  under  15/.  per  ton,  25/.  per  cent, 
above  the  market  price  for  my  sulphuric  acid,  and  when  sulphate  of  ammonia  is  above 
15/.  per  ton,  then  thirty  per  cent,  above  the  market  price  for  my  sulphuric  acid,  and 
I  have  no  objection  to  recede  to  you  my  right  of  purchase  by  our  said  agreement  of 
all  the  sulphate  of  ammonia,  on  the  terms  mentioned  in  the  agreement.  The  market 
price  of  the  sulphate  of  ammonia  shall  be  the  average  price  at  which  the  Chartered 
Oas  Company,  Mr.  Grove,  of  Stratford,  and  I  am  selling  at,  and  which  shall  now  be 
fixed  at  16/.  per  ton  for  the  next  twelve  months ;  and  the  price  of  my  sulphuric  acid 
shall  be  the  average  price  at  which  thie  same  is  sold  by  Farmer,  of  Kennington 
Common,  and  Brandrams,  of  Size-lane,  and  which  shall  now  be  fixed  at  onepeoiij 
per  pound,  with  20  per  cent,  discount,  for  the  next  twelve  months,  the  acid  to  be  paid 
for  in  the  following  manner ;  that  is  to  toy,  what  is  had  in  one  month  shall  be  paid 
for  in  the  course  of  the  next  following  month.  This  proposition  is  of  course  made  by 
me  without  prejudice  to  our  agreement,  and  if  you  deviate  from  it  in  any  respect,  Qfm: 
original  agreement  is  to  remain  as  it  is,  notwithstanding  any  thing  I  have  proposed  to 
you  herein  to  the  contrary.' 

"  That  the  defendant  acceded  to  said  modification  of  said  agreement,  and  that  tiie 
plaintiff  and  the  defendant,  on  and  froxa  the  5th  of  September,  1842,  acted  upon  and 
dealt  together,  pursuant  to  and  in  part  performance  of  said  agreement,  so  modified  as 
aforesaid;  but  that  the  defendant  was  so  irregular  in  his  payments,  having  in  &£t 
made  no  payment  whatever  to  the  plaintiff  for  acids  supplied  to  him,  pursuant  to  said 
agreement,  between  the  17th  of  May,  1842,  and  the  1st  of  November,  1842,  that  tbe 
plaintiff  became  alarmed  and  refused  any  longer  to  supply  said  acids  to  defendant,  or 
take  his  bills  of  exchange,  unless  payment  was  in  some  manner  secured  by  said  James- 
B.  Bevington. 

"  That  said  James  B.  Bevington  did.  at  the  request  of  defendant,  ofier  to  become  secu- 
rity to  plaintiff  on  behalf  of  defendant,  and  did  thereupon  write  and  send  to  plaintiff 
a  letter,  dated  4th  November,  1842,  the  material  parts  of  which  are  in  the  words  and 
figures  following,  that  is  to  say : — '  The  anxiety  attendant  upon  the  failure  in  business- 
of  my  brother-in-law  is  my  apology  for  not  writing  to  you  before.  I  have  considered 
oyer  the  subject  of  becoming  security  for  Mr.  Croll,  and  have  concluded  to  become  Iub 
^arantee  for  the  due  payment  of  a  bill  you  may  draw  upon  him  for  acid  delivered  to* 
the  tenth  of  October,  providing  you  date  the  bill  to  become  due  in  the  middle  of  May. 
At  the  same  time  I  will  become  security  for  the  payment  of  acid  which  you  may 
deliver  in  future,  until  cancelled  by  a  written  notice  firom  me,  providing  you  will  engage 
that  your  profit  charge  of  30  per  cent,  shall  not  exceed  250/.  in  any  twelvemonS, 
reckoned  from  the  1st  January  to  the  1st  January  following.  There  is  no  reason  why 
the  payment  for  acid  should  not  be  made  sooner  than  May,  except  that  it  will  tend 
to  lower  the  price  of  ammonia  by  requiring  him  to  sell  to  the  trader  rather  than  to 
the  farmers,  whose  consumption  is  in  spring.  My  property  is  small  for  this  ventuie, 
and  perhaps  you  may  deem  it  insufiUcient  for  your  security.     I  estimate  it  at  2,800/., 
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mnd  shall  feel  myself  bound  to  satisfy  you  on  this  point  at  any  interview  you  may' 
appoint  at  Deptford/ 

*'  That  the  plaintiff  never  agreed  to  or  acted  upon  the  proposal  contained  ib  the  last- 
atated  letter,  that  the  profit  charge  of  30  per  cent,  should  not  exceed  250/.  in  any 
twelvemonth ;  but  the  said  James  B.  Bevington  did,  after  the  date  of  said  last-stated 
letter,  indorse  as  security  for  the  defendant  some  bills  of  exchange  drawn  by  the  plain- 
tiff upon  and  accepted  by  the  defendant,  for  sums  due  to  the  plaintiff  for  acids  sup- 
plied by  the  plaintiff  to  the  defendant,  in  pursuance  of  the  said  agreement,  and  in 
particular  did  indorse  such  a  bill  of  exchange  as  aforesaid,  bearing  date  the  16th 
November,  1842,  and  payable  on  the  19th  February,  1843,  and  made  for  the  sum  of 
362/.  Is.  5d. 

•'That  between  the  16th  November,  1842,  and  the  month  of  February,  1843,  the 
defendant  continued  to  be  irregular  in  his  payments  to  the  plaintiff  on  account  of 
acids  supplied  by  the  plaintiff  to  the  defendant,  or  persons  licensed  by  defendant 
according  to  the  terms  of  said  agreement,  the  defendant  having  in  fact  never  paid 
any  money  to  the  plaintiff  on  that  account  during  the  last- mentioned  period  of  time,, 
in  consequence  of  which  non-payment  the  plaintiff  was  afraid  to  supply  to  him  the 
said  acids. 

"  That  James  Harling  was  and  is  a  servant  of  the  defendant,  and  principally  acted* 
in  superintending  the  supply  of  said  acids  to  the  persons  and  concerns,  who  by  the 
permission  of  the  defendant  used  the  said  patent  invention,  and  that  the  said  James 
Harling  did,  as  the  agent  and  in  the  name  of  the  defendant,  write  to  the  plaintiff  the 
following  letter,  dated  the  17th  of  May,  1843  : — *  With  reference  to  keeping  a  stock 
of  acid  at  the  different  stations,  it  would  be  very  inconvenient  to  do  so  at  some  of  them ; 
considerable  loss  from  breakage  hgs  been  sustained  at  Brick-lane  from  having  too 
much  crowded  in  at  one  time.  Could  yoa  not  meet  us  in  this  accommodation  by 
reserving  a  supply  ready  for  delivery  in  a  day  or  so  from  being  ordered  ?  You  give 
me  no  definite  statement  of  your  price  of  acid.  The  company  have  contracted  for  ti^eir 
supply  at  this  station  at  one  penny  per  pound  net,  27^  discount,  together  with  the 
usual  discount  for  cash  at  three  months.  Are  you  willing  to  accede  to  the  terms,  as  I 
cannot  submit  to  pay  you  more  than  the  current  market  price,  or  than  I  can  be  sup- 
plied elsewhere  ?  I  may  remark  that  you  are  not  sending  acid  as  wanted  compels  me- 
to  seek  other  sources  of  supply,  in  order  to  diminish  the  articles  herein  named.' 

"  That  the  plaintiff  was  greatly  surprised  at  the  contents  of  the  last-stated  letter,. 
and  insisted  on  the  performance  of  the  said  a^ement,  so  modified  as  aforesaid. 

"That  the  plaintiff,  on  the  31st  July,  1848,  wrote  to  the  defendant  a  letter,, 
requiring  payment  of  the  money  then  due  and  owing  to  the  plaintiff,  from  the 
defendant  for  acids  supplied  by  the  plaintiff  to  the  defendant,  pursuant  to  said  agree- 
ment, which  letter  is  in  the  possession  or  power  of  the  defendant,  and  that  the 
defendant  did,  in  consequence  of  the  receipt  of  the  last-mentioned  letter,  wTite 
and  send  to  plaintiff,  dated  the  3rd  of  Angust,  1843,  the  following  letter : — '  £ 
have  yours  of  the  3l8t  ultimo,,  with  inclosure  referring  to  which.  What  was  meant 
by  "if  you  can  agree  upon  terms,  &c."  was  simply  the  amount  of  discount  for  caslk 
payment,  instead  of  bill  at  two  or  three  months,  six  months  being  the  usual  credit. 
I  expect  the  advantage  of  the  bill  discount,  for  cash  payment.  I  inclose  you  a  check  fos- 
200/.,  which  please  credit  and  acknowledge.  You  know  that  the  acid  required  for  my 
process  is  considerably  less  now  than  during  the  winter  months ;  moreover,  I  am 
obliged  to  have  small  quantities  elsewhere,  having  suffered  great  inconvenience  and  loss 
from  your  supply  failing  when  wanted,  and  consequently  compelled  to  seek  a  supply  from 
another  quarter,  to  procure  which  I  was  obliged  to  contract  for  a  certain  number  of 
carboys  in  a  given  period,  and  it  is  in  completion  of  this  contract  that  I  am  receiving 
it  elsewhere.  You  must  be  aware  that  it  would  not  do  for  me,  nor  could  I  relieve  you 
from  your  surplus  stock  now,  and  be  deprived  of  a  supply  in  winter,  when  the  article  is 
generally  scarce  ;  it  was  owing  to  this  that  I  preferred,  instead  of  25  per  cent,  on  the 
acid,  giving  you  50/.  per  quarter,  and  being  at  liberty  to  contract  with  you  and  others 
to  insure  a  regular  supply,  and  prevent  a  repetition  of  the  inconvenience  and  loss  I  have 
sustained  by  the  want  of  it.* 
.  "That  after  the  date  of  the  last-stated  letter,  the  plaintiff  did,  either  at  a  personal 
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>  interview,  or  by  letter,  refuse  to  lelinquish  his  contract^  or  to  receive  instead  of  tlie 
25/.  per  cent,  on  the  said  acids  50/.  per  quarter,  and  permit  defendant  to  contract 
with  persons  other  than  the  plaintiff,  as  proposed  by  the  Uist-stated  letter. 

*'  That  on  the  8th  of  December,  1843,  the  plaintiff  wrote  the  following  letter  to  the 
defendant,  which  he  did  not  send  until  the  30th  of  December  : — '  As  you  have  taken  2U> 
notice  of  my  letters,  and  I  find  you  continue  to  receive  acid  of  other  parties*  cpntrwy 
to  the  agreement  existing  between  us,  and  in  your  agreement  with  the  Phcsnix  Gas 
Company  you  have  not  bound  them  to  have  acid  of  no  one  but  myself,  which  by  our 
last  agreement  you  were  bound  to  do :  I  therefore  beg  that  you  will  consider  ^is 
as  notice  to  you  (that  as  you  have  broken  your  agreement  above  referred  to  of  the 
5th  of  September,  1842)  that  I  shall  insist  on  my  right,  under  our  original  agreemiOKlt 
of  being  a  signing  party  to  any  agreements-  you  may  make  with  any  gas  companies, 
that  I  may  see  that  my  interests  are  taken  care  of.  In  pursuance  of  the  agreement  in 
my  letter  to  you  of  the  5th  of  September,  1842,  as  the  price  of  sulphate  of  ammcxua 
has  not  been  below  15/.  per  ton,  I  shall  charge  you  for  the  last  quarter  30  per  cent 
on  the  acid  I  have  supplied,  and  I  also  hold  you  liable  to  the  same  per-centage  on  aU 
the  acid  you  have  had  of  other  parties  during  the  last  quarter,  I  have  left  a  blank  in 
the  inclosed  account  for  you  to  fill  up  the  quantities,  which  if  you  refuse  to  do,  I  shall 
immediately  get  an  injunction  to  stop  your  proceedings  altogether.  I  shall  be  veiy 
sorry  to  be  obliged  to  take  legal  proceedings,  to  enforce  my  right,  as  I  always  wished 
to  be  on  terms  of  friendship  with  you,  but  which  proceedings  I  shall  immediatdy 
institute,  if  after  this  notice  you  commit  breaches  of  your  agreement.  I  shall  be 
obliged  for  a  cheque  for  the  amount  of  the  last  quarter's  acid  at  your  earliest  con- 
venience, as  our  agreement  is  monthly  payments/ 

"  That  a  meeting  subsequently  took  place  between  the  plaintiff  and  defendant 
which  terminated  by  the  plaintiff  stating  that  he  would  compel  the  defendant  to 
perform  the  contract,  and  the  defendant  declaring  that  he  had  purchased  acids  from 
persons  other  than  the  plaintiff,  and  would  continue  to  do  so." 

The  bill  then  pray&l  that  it  might  be  declared  that  the  plaintiff  was  entitled 
to  have  the  said  original  agreement,  dated  the  22nd  of  March,  1841,  or  the  same 
agreement  as  varied  or  modified  by  the  said  letter  dated  the  5th  day  of  S^tena- 
ber,  1842  (if  the  same  was  in  fact  thereby  varied  or  modified),  specifically  per- 
formed, and  that  the  aforesaid  agreement  might  be  specifically  performed  accordin^y; 
and  that  an  account  might  be  taken  of  all  quantities  of  the  aforesaid  acids  sopplwd 
by  the  plaintiff  to  the  defendant,  or  his  order,  «r  for  his  use,  from  the  22nd  daj  of 
March,  1841,  up  to  the  then  present  time,  and  the  like  account  of  all  quantities  of  the 
said  acids  supplied  by  manufactorecs  other  than  plaintiff  to  the  defendant,  or  his  oarder, 
or  for  his  use,  or  to  any  person  or  persons  using  the  said  patented  processes,  or  either 
of  them,  under  or  by  virtue  of  any  licenses  or  license  granted  by  the  defendant,  firom 
the  22nd  day  of  March^  1841,  up  to  the  then  present  time,  and  that  all  proper  and 
needful  accounts  might  be  taken,  regard  being  had  to  the  terms  of  the  said  agree- 
ment ;  and  that  the  defendant  might  be  ordered  to  pay  to  the  plaintiff  snch  sums  as 
should  be  found  due  and  coming  to  the  plaintiff  from  the  defendant,  upon  the  taking 
of  such  accounts  as  aforesaidp  and  that  all  such  further  or  other  directions  might  be 
made,  and  directions  given*  as  the  circumstances  of  the  case  might  require ;  and  that 
the  defendant  might  be  restrained  by  injunction  from  violating,  infringing,  or  evn£ag 
the  aforesaid  agreement*  dated  the  22nd  day  of  March,  1841,  or  the  same  agreemettt 
as  varied  or  modified  in  manner  aforesaid ;  and  in  partieular  from  entering  into  vf 
contract  or  contracts,  agreement  or  agreements,  with,  and  for  granting  any  licenaa  or 
licenses,  permisaion  or  permissions,  to,  any  person  or  persons,  company  or  companicn* 
in  violation  of  the  terms  of  the  said  agreement ;  and  from  granting  any  license  and 
licenses  to  any  person  or  persons,  company  or  companies,  to  nse,  ezerdae,  or  vend  tike 
•aid  inventions,  or  either  of  them ;  and  from  purchasing  or  receiving  any  quantitj  of 
the  said  acids,  or  either  of  them,  from  any  person  or  persons  other  than  the  plaintiff; 
and  from  selling,  disposing  of,  or  delivering  unto  any  person  or  persons,  company  or 
oompanies,  other  than  plmatiff,  any  quantities  of  muriate  of  ammonia  or  aolphate  of 
ammonia  produced  by  the  said  patented  processes,  or  either  of  them. 

Upon  this  biU,  the  plaintiff  moved,  before  the  Vice-Chancellor  of  Kng'^l^^^^  f^^  m 
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iiijmictian,  upon  notice  framed  in  ftccordance  widi  the  prayer  of  the  biQ.    Before  the  * 
motion  was  heard,  the  defendant  put  in  his  answer,  whereby  he  stated^  so  far  as  is 
material  for  the  pnrpoaes  of  this  report :— - 

^  lliat  before  be  obtained  said  patents,  defendant  made  a  great  many  experimenta 
for  tike  purpose  of  improving  tiie  processes  of  purifying  gas,  and  for  removing  ammonia 
and  other  impurities  from  coal  gas ;  and  since  he  had  obtained  the  said  patents,  he  had 
also  made  very  nnmerons  trials  of  the  said  patent  processes  in  various  places  and  upcm 
a  considerable  scale,  and  had  ascertained  that  by  the  application  of  his  said  patent 
process  to  the  purification  of  coal  gas,  and  by  the  evaporation  of  the  liquor  which  had 
been  used  in  such  purification,  a  great  improvement  has  been  effected  in  the  manufiic- 
tore  of  gas,  and  the  neutral  salts,  sulphate  of  ammonia  and  muriate  of  ammonia,  had 
been  obtuned  in  a  dry  and  Ingfaly  concentiated  state,  and  fitted  for  the  purposes  of 
commerce  and  mrt* 

**  Hiat  the  invention  was  simple  and  its  value  was  obvious  to  any  person  acquainted 
with  the  business  of  a  manu&cturing  chemist,  and  as  soon  as  the  defendant  had 
obtained  the  said  patents,  there  existed  no  doubt  that  said  patent  processes  would  be 
adopted  in  all  extensive  gas  manufBCtories ;  but  defendant  being  in  1840  and  1841 
employed  by  the  dhectors  of  tiie  Chartered  Gkts  Company,  as  superintendent  of  their 
works,  be  believed  that  he  should  be  unable  to  devote  so  much  time  and  attention  to 
tiie  management  of  his  said  patent  processes  as  they  required. 

"  That  before  he  had  entered  into  any  negotiation  or  arrangement  with  the  plaintifT, 
lie  (the  defendant)  had  been  offered  large  sums  of  money  for  one-third  share  of  his 
said  patents. 

^  That  before  he  had  entered  into  any  arrangement  with  t}ie  plaintiff,  the  defendant 
had  brought  the  said  patent  processes  under  the  notice  of  the  directors  of  the 
Chsrtered  Ghis  Company,  who  directed  that  said  processes  should  be  tried  at  their 
gas-works,  and  that  afber  such  processes  had  been  so  tried,  the  directors  received  a 
report  from  their  consulting  engineer,  which  stated  the  valuable  character  of  said 
pirocesses,  and  that  in  consequence  of  such  trials  and  report  the  said  directors  caused 
permanent  and  expensive  apparatns  to  be  erected  at  their  gas-works  for  the  purpose 
of  carrying  into  operation  tiie  said  patent  processes. 

''  That  in  or  about  January,  1841,  and  after  said  apparatus  had  been  erected  by  said 
Erectors,  defendant  was  permitted  by  said  directors  to  put' up,  and  defendant  did  put 
up,  at  said  gas-works,  in  Brick-lane  afioresaid,  pans  and  other  apparatus  for  evapo- 
rotxDg  the  ammoniacal  liquor  obtained  in  purifying  the  gas  by  the  defendant's  patent 
processes. 

*'  That  he  caused  a  large  quantity  of  sudi  sulphate  liquor  to  be  evaporated,  and 
produced  many  tons  of  t£d  neutral  salt,  sulphate  of  ammonia,  and  he  thereby  ascer^ 
tamed  the  expense  of  evapmratwg  such  Kquor,  and  the  quantity  of  ammonia  which  might 
be  obtained  from  a  defined  portion  of  sulphate  Kquor  of  a  definite  specific  gravity. 

^  That  the  permission  given  by  the  directors  to  tii«  defendant  to  evaporate  sulphate 
l^iior  at  the  gas-works  in  Bride-lane  was  intended  by  tiie  directors  to  be  only  tem* 
porary,  and  until  the  defendant  had  fully  ascertained  the  results  of  such  evaporation, 
and  was  able  to  make  a  permanent  arrai^ment  with  some  person  for  evaporating 
Biicli  liquor. 

**  That  the  defendant  had  for  some  time  dealt  with  the  plaintiff,  a  manu&cturing 
ehenaifit,  by  purchasing  of  him  sulphuric  and  other  acids,  and  selling  to  him  muriate 
of  ammonia  and  other  salts ;  the  defendant  was  induced,  in  consequence  of  conver- 
aations  with  the  plaintiff  respecting  the  means  of  evaporating  the  said  sulphate  liqnor, 
and  of  the  hopes  which  the  plaintiff  held  out  to  the  defendant  of  getting  the  patent 
processes  adopted  by  the  different  gas  companies  through  the  assistance  and  influence 
of  the  plaintiff,  and  by  the  necessity  under  which  the  defendant  believed  himself  to 
be  of  obtaining  the  assistance  of  some  person  in  the  trade  to  conduct  tiie  said  patent 
processes  and  the  business  rdating  to  defendant's  said  patents,  he  (defendant)  entered 
into  a  negotiation  with  the  plaintiff  for  evaporating  said  sulphate  liquor,  and  for 
extending  the  use  of  patent  processes,  and  also  for  sdling  and  disposing  of  the  neutral 
salts  produced  from  said  liquor.** 

Hie  answer  then  denied  that  the  invention  wanted  any  introduction  beyond  that 
-which  any  man  engaged  in  such  a  trade  as  the  plaintiff  could  afford ;  and  stated  that 
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,  the  defendant's  object  in  negotiating  with  the  plaintiff  was  to  procure  the  liquor  to  be 
evaporated,  and  the  salts  thereby  produced  to  be  disposed  of,  and  the  means  which  tbe 
plaintiff  represented  himself  to  possess,  from  the  nature  of  his  establishment  and 
business,  formed*  as  the  plaintiff  well  knew,  the  defendant's  main  inducement  for 
entering  into  an  arrangement  with  the  plaintiff.  The  answer  then  set  forth  a  letter 
written  by  the  plaintiff  to  the  defendant  pending  their  negotiation,  in  which  the 
object  of  the  agreement  was  said  to  be  "  for  working  up  and  managing  the  prodacts, 
if  not  daae  on  the  gas-works ;"  and  alleged  that  the  agreement  was  prepared  by  the 
plaintiff's  solicitors,  and  did  not  truly  express  the  arrangement  made  between  die 
parties,  and  that  under  such  circumstances  the  agreement  ought  not  to  be  enforced  in 
equity.  The  answer  then  went  on  to  say,  that  the  plaintiff  had  not  used  any  exertion 
to  procure  any  of  the  gas  companies  in  and  near  London  to  use  the  patent  inventions. 

*'  That  both  before  and  subsequently  to  the  date  of  said  agreement  of  the  22Dd 
March,  1841,  the  plaintiff  supplied  the  defendant  with  acids  for  the  purposes  of  hii 
said  patent  processes  at  the  various  gas-works  at  which  the  same  had  been  adopted, 
and  the  plaintiff  received  from  the  ddiendant  sulphate  liquor  which  had  resulted  km 
the  use  of  said  patent  processes  up  to  the  month  of  May,  1842,  for  the  purpose  of 
being  evaporated,  according  to  the  arrangement  made  between  them. 

"That  in  or  about  said  month  of  May,  the  plaintiff  delivered  to  defendant  an 
account  current  of  the  transactions  which  had  taken  place  between  defendant  and  said 
plaintiff  in  respect  of  said  arrangement*  up  to  the  Tith  May,  1842,  when  defendant 
found  that  such  account  contained  on  the  one  side  charges  for  acids  supplied  by  the 
said  plaintiff  to  the  defendant,  and  on  the  other  side  an  account  of  sulphate  of 
ammonia  purchased,  and  the  sulphate  liquor  which  had  been  received  by  said  plaintif 
from  the  defendant,  and  that  there  were  many  charges  made  against  the  ddfendant 
which  were  not  authorized  by  the  arrangement  made  between  them,  and  particdarij 
that  the  sum  of  200/.  was  charged  as  a  salary,  paid  to  Thomas  Hills,  the  brother  of 
the  plaintiff,  which  payment,  if  in  fact  made  at  all,  the  pluntiff  was  not  authorized  to 
charge  against  the  defendant ;  and  there  were  also  various  charges  made  for  evaporatioj^ 
the  said  sulphate  liquor  which  were  improper,  and  contrary  to  the  arrangement  made 
between  the  defendant  and  the  plaintiff,  and  the  balance  shewn  by  that  account  against 
the  defendant  amounted  to  59/.  Ss.  4d. 

"  That  when  the  costs  of  the  carriage  of  the  said  ~  sulphate  liquor  to  the  phintiS^s 
works  at  Deptford  had  been  added  to  the  charges  made  by  the  plaintiff  in  his  said 
account,  the  defendant  found  that  he  had  been  a  considerable  loser  by  the  said  pro- 
cesses, upon  the  terms  charged  in  the  said  account  for  evaporating  the  said  liquor, 
whereas  the  defenduit  had  proved,  by  evaporating  the  sulphate  liquor  produced  by  the 
said  patent  processes  at  the  gas-works  in  Brick-lane,  that  a  large  profit  ought  to  bsTe 
been  derived  therefrom. 

"  That  the  plaintiff  returned  to  defendant  a  quantity  of  sulphate  of  ammonia  as  the 
produce  of  the  sulphate  liquor  received  by  said  plaintiff  from  defendant,  much  less  dian 
the  defendant  had  proved,  by  his  own  evaporation  of  the  liquor,  ought  to  have  been 
produced  from  such  liquor,  and  that  this  deficiency  in  the  quantity  of  sulphate  of 
ammonia  returned  by  the  plaintiff  as  his  produce,  amounted  to  upwards  of  nine  tons, 
whereby,  as  the  said  sulphate  of  ammonia  was  then  selling  at  17/.  per  ton,  thedefoi- 
dant  sustained  a  loss  of  153/.  7s, 

"  That,  upon  an  examination  of  the  said  account,  the  defendant  found  that  the  plain- 
tiff had  charged  as  liis  profit  the  sum  of  3/.  10^.  upon  all  the  sulphate  of  ammonia 
evaporated  by  him,  whereas,  according  to  the  charges  made  by  the  plaintiff  for  sndi 
evaporation,  there  was  no  profit  resulting  to  the  defendant. 

"  That  by  the  terms  of  the  arrangement  between  the  defendant  and  the  plaintiff,  he 
ought  not  to  have  charged  any  profit  to  himself  until  the  defendant  had  been  allowed 
an  equal  amount  of  profit. 

"  That  the  defendant  objected  to  the  account,  and  to  many  of  the  charges  made  by 
the  plaintiff  therein,  and  complained  of  the  small  quantity  of  sulphate  of  ammooi* 
which  the  plaintiff  accounted  for  as  the  produce  of  the  sulphate  liquor  evaporated  by 
him,  and  the  defendant  ol^ected  to  pay  said  balance  of  59/.  Zs.  Ad,  claimed  by  die 
plaintiff  to  be  due  to  him  upon  said  account,  and  the  plaintiff  ultimately  abandoned  Ui 
daim  to  such  balance. 
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*'  That  after  said  account  had  been  delivered  to  and  examined  by  the  defendant,  he* 
oeased  to  send  to  the  plaintiff  any  of  the  sulphate  liquor  produced  by  the  use  of  the 
patent  processes,  and  the  defendant  was  obliged  to  hire  premises  and  employ  other 
persona  to  perform  the  work  of  evaporating  the  liquor,  and  was  also  obliged  to  find  & 
market  for  the  sale  of  sulphate  of  ammonia ;  and  that  from  thus  having  a  large  quantity 
of  sulphate  of  ammonia  thrown  upon  his  hands,  and  being  personally  much  occupied  in 
his  ordinary  avocations,  and  not  having  then  any  established  connection  in  the  trade 
which  would  enable  him  to  dispose  of  so  large  a  quantity  of  sulphate  of  ammonia,  he 
was  obliged  to  sell  upwards  of  100  tons  at  the  reduced  price  of  13/.  per  ton ;  and  the 
defendant  has  since  ascertained,  by  his  own  evaporation  and  that  of  other  manufac- 
turing chemists  to  whom  he  has  since  sold  large  quantities  of  the  sulphate  liquor,  that 
^he  sulphate  liquor  of  a  definite  specific  gravity  always  yields  a  much  larger  product 
of  sulphate  of  ammonia  than  was  returned  by  the  plaintiff  as  the  result  of  his  eva- 
poration. 

"That  the  plaintiff  has  been  for  many  years  a  manufacturing  chemist,  in  a  large 
•way  of  business,  and  is  much  engaged  in  making  and  selling  sulphate  of  ammonia,  and 
that  if  he  had  intended  to  have  acted  &irly  up  to  the  arrangement  made  with  the  defen- 
^dant,  might  have  sold  and  disposed  of  all  the  sulphate  of  ammonia  produced  by  said 
;patent  processes. 

"  That  the  plaintiff  did,  from  time  to  time,  from  the  beginning  of  1841  down  to 
^arch,  1844,  supply  the  defendant,  and  to  several  other  persons  and  concerns,  who, 
by  defendant's  permission,  or  license,  used  defendant's  inventions,  some  considerable 
•quantities  of  sulphuric  acid  necessary  for  the  manufacture  of  sulphate  of  ammonia  ou 
the  principle  of  defendant's  patented  process^;  but  the  plaintiff  furnished  the  required 
supply  of  acids  very  irregularly,  and  of  inferior  quality,  whereby  much  vexation  and 
loss  were  occasioned  to  the  defendant,  and  he  was  also  obliged,  in  consequence  of  the 
ivegular  supply  of  acids,  to  make  contracts  with,  and  purchase  acids  of,  other  persons, 
»aften  at  a  cost  greatly  above  the  ordinary  price." 

The  answer  denied  "  that  the  plaintiff  supplied  such  acids  in  pursuance  and  part 
performance  of  said  agreement  of  22nd  March,  1841,  as  in  the  bill  alleged,  inasmuch 
as  the  stipulations  contained  in  said  agreement  had  never  been  acted  upon  by  the 
defendant  or  the  plaintiff,  and  the  same,  if  it  had  ever  been  binding  upon  them,  had 
been  waived  by  mutual  consent,  neither  of  them,  the  defendant  or  the  plaintiff,  having 
at  any  time  abided  by  the  same ;  and  that  various  other  agreements  and  arrangements 
were,  from  time  to  time,  discussed,  and  at  different  times  partially  acted  upon  by  the 
defendant  and  the  plaintiff. 

"  That  during  the  months  of  July,  August,  and  September,  1842,  much  corre- 
spondence took  place  between  said  plaintiff  and  Mr.  James  B.  Bevington,  in  the  bill 
named,  acting  on  the  behalf  of  the  defendant,  and  between  the  plaintiff  and  the  defen- 
dant, and  various  meetings  took  place  between  the  plaintiff  and  James  B.  Beving- 
ton, and  between  the  defendant  and  James  B.  Bevington  and  the  plaintiff,  in  which 
loorrespondence,  and  at  which  meetings,  various  proposals  were  made  by  and  on  the 
part  of  the  defendant,  and  by  the  plaintiff,  for  a  complete  settlement  of  the  questions 
and  disputes  which  had  arisen  between  them,  in  relation  to  the  patent  processes,  and 
for  a  final  arrangement  of  the  terms  upon  which  they  should  continue  their  transac- 
tions ;  but  no  definite  and  binding  agreement  was  then  made,  and  the  dealings  and 
transactions  between  them  in  respect  of  the  purchase  and  sale  of  sulphuric  acid  were 
thenceforth  continued,  in  part  upon  the  footing  of  the  arrangement  originally  made 
between  them,  and  in  part  upon  the  terms  of  some  or  one  of  the  various  proposals  made 
between  them  as  aforesaid. 

"  That  during  such  meeting  and  conference  the  defendant  never  admitted  that  said 
agreement  of  22nd  March,  1841,  was  a  valid  and  subsisting  agreement,  binding  on  him 
or  on  the  plaintiff,  but  on  the  contrary,  said  agreement  was  treated  by  both  the  defen- 
dant and  the  plaintiff  as  an  inoperative  agreement. 

*'  That  the  letter  of  the  5th  of  September,  1842,  called  in  the  bill  a  modification  of 
the  agreement,  was  merely  a  proposal,  like  many  others  which  had  passed  between  the 
defendant  and  the  plaintiff,  and  some  of  the  terms  contained  therein  had  been  pre- 
viously acted  upon,  and  afterwards  continued  to  be  acted  upon,  by  the  defendant  and 
the  phdntiff,  while  other  of  the  terms  coatained  therein  were  never  acted  upon,  either 
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by  the  defendant  or  tlie|»Iaiiitiff ;  and  saiveas  thereia  appealing,  defendant  denied  tiitt  he 
did  accede  to  such  modificatioa  of  said  agfeenent  of  22nd  Mardi,  1841,  as  in  the  Ul 
alleged. 

**  That  after  the  5th  Sq>tember,  1842»  the  defendant  and  die  plaintifF  dak 
tc^etber  in  part  upon  terms  similar  to  those  contuned  in  and  contemplated  hj  didr 
original  arrangement,  and  in  part  upon  terma  which  had  been  subsequently  discoaied, 
and  partially  acted  npon  by  them,  some  of  which  terms  the  plaintiff  had  inserted  ia 
his  said  letter  of  5th  September,  1842 ;  but  that  after  said  5th  September  the  plai&tiff; 
who  had  been  previously  irregular  in  supplying  the  defendant  and  the  companies  whkfa 
had  adopted  Uie  defendant's  patent  inventions  with  sulphuric  acid,  became  moie 
irregular  in  furnishing  the  supplies  of  acid,  and  continued  to  be  so  irregolar  during  the 
remainder  of  the  year  1842  and  for  the  greater  portion  of  the  year  1843 ;  and  tint 
in  consequence  of  such  irregular  supply  ^  acid,  the  said  patent  process  vras  on  flennl 
occasions  stopped  at  the  Chartered  Gas  Company's  various  works,  and  the  comphdnls 
of  the  mani^rs  of  which  works  began  to  assume  a  serious  aspect,  and  the  defeodant 
was  rendered  liable  for  loss  and  dainage  occasioned  to  the  company  by  tiie  stoppiogof 
sndi  process,  and  became  liable  for  breaches  of  contract." 

The  answer  then  stated  particular  instances  of  mkdiief  sustained  by  reasmi  of  the 
plaintiff's  irregular  supplies  of  add ;  and  set  out  various  correspondence  vrith  the 
plaintiff,  in  which  he  made  excuses  for  such  irregularity,  as  being  accidental  sad 
temporary.  The  defendant  also  set  forth  the  accounts  between  the  plaintiff  ani 
himself  to  shew  that  the  allegation  in  die  bill  of  irregularity  in  payment  on  the 
defendant's  part  was  unfounded ;  tiwtt  besides,  the  defendant  had  offimd  to  snpplf 
the  plaintiff  with  sulphate  of  ammonia,  so  that  he  might  have  always  had  in  b» 
hands  a  quantity  of  that  commodity  of  gxeater  value  than  tiie  amount  of  the  balaaoe 
of  the  current  account. 

The  answer  further  stated,  as  evidence  that  the  agreement  of  March,  1841,  Ind 
never  in  fact  been  acted  upon  by  the  defendant,  or  insisted  on  by  the  plaintiff,  tint 
(m  the  2nd  of  October,  1841,  the  defendant,  with  the  knowledge  and  assent  of  tbe 
plaintiff,  had  granted  a  license  to  tlie  Chartered  Oas  Company  to  use  patent  prooen ; 
and  that  in  July,  1842,  the  defendant,  also  witii  the  phuntiflrs  knowledge,  granted  a 
similar  license  to  the  Phoenix  Gas  Company,  and  that  the  jdiaintiff  was  not  a  party  tft 
either  of  the  instruments  by  which  such  licenses  were  granted,  and  there  was  so 
agreement  on  the  part  of  either  of  those  companies  to  purchase  the  acid  required 
of  die  plaintiff,  or  to  sell  to  him  all  tlie  sulphate  of  ammonia  they  produced. 

On  the  hearing  of  the  motion,  tiie  Vice- Chancellor  observed  that  he  must  iMt 
only  compel  the  defendant  to  sell  to  the  plaintiff  the  sulphate  of  ammonia,  batlie 
must  also  compel  the  plaintiff  to  sell  aeids  to  the  defendant.  That  was  an  agreemedfc 
the  Court  could  not  perform  specifically,  and  the  motion  vras  refused  wiUi  costi. 
FVom  that  decision  the  pUuntiff  appealed  to  the  Lord  Chancellor. 

Wakefield,  James  Parker,  and  Tbrrkmo,  for  the  appeal  motion.— They  only  asked 
in  the  present  stage  of  the  cause  to  restrain  breaches  of  the  agreement  as  varied  by 
the  subsequent  letter  of  September,  1842.  That  agreement  vras  one  of  which  tiie 
Court  would  decree  a  specific  performance.  It  was  in  substance  a  qualified  part- 
nership  in  consideration  of  200/.  It  was  an  agreement  that  the  defendant  voaM 
buy  of  the  plaintiff  all  the  acids  used  in  his  patent  processes ;  and  though  the  Vice* 
Ciumcellor  of  England  had  endeavoured  to  discountenance  such  agreements,  th^ 
w^ere  clearly  vaKd.  As  for  instance,  an  agreement  to  buy  all  malt  used  from  a  par- 
ticular person  (Weaver  v.  Sesw>n8,  6  Taunton,  153).  (a)  Morris  v.  ColemoH  (IS 
Ves.  437)  (b)  is  an  authority  for  the  present  motion. 

(a)  Weaver  t.  Sessions  (6  TftnntoB,  153).    Mar,  porchmie  malt  of  any  others.  Ia  an  action  forhtfl^ 

1Q15.      Commoa    Pleaa.      Gibbs,  C.J. ;   Heath,  malt  of  others,  a  plea  that  the .  plaintiff  for  a  loK 

duunbre,  Dallas,  jasttcea.— The  leisee  of  a  public-  time  would  not  deliver  good  malt,  but  deliTern 

house  covenanted  to  buy  of  the  lessor  all  the  malt  diTers  quantities  of  bad  malt,  whereby  the  ddtej 

he  should  brew  into  ale  or  beer,  or  otherwise  use  dant  was  in  danger  of  losing    bis  cnatom,  ^ 

therein,  and  the  lessor  covenanted  to  deliver,  on  therefore  bought  malt  of  others,  was  held  iH  s> 

request,    sufficient  good,    well -dried,    marketable  demurrer. 

malt  for  the  use  of  the  defendant  in  the  demised         (6)  MormT.Co2eiium(18Ves.437).   JaanaryH, 

premises,  and  that  at  a  market  price;  but  if  the  1812.    Eldon,  L.C.— A  oontraet  with  theprop^ 

plaintiff  should  neglect  so  to  do,  the  defendant  might  tors  of  a  theatre  not  to  write  draaatie  pieeei  lor 
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The  LORD  CHANCELLOR.— Does  the  agreement  say  the  defendant  shi^not  grant' 
ficenses  without  covenants  to  purchase  acids  only  from  the  plaintiff  ? 

Wakefield. — Yes.  The  plaintiff  waived  his  claim  to  be  a  party  to  licenses,  but  not 
to  have  a  covenant  from  the  licensees.  Kemhle  v.  Kean  (6  Sim.  333)  (a)  was  a  case 
in  which  the  yice-Chanoellor  held  that  where  the  Court  cannot  enforce  the  positive  part 
of  a  contract,  it  will  not  restrain  by  injunction  the  breach  of  the  negative  part ;  but  it 
was  in  opposition  to  Lord  Eldon's  decisions,  and  could  not  be  supported. 

The  LORD  CHANCELLOR ^That  case  relates  to  the  personal  act  of  an  individual. 

The  Court  cannot  make  a  man  act,  or  write.  The  case  in  Taunton  takes  it  for 
granted  that  a  sum  may  be  given  to  bind  a  person  to  purchase  all  his  materials  of  an 
individual  at  certain  prices.  What  is  the  ordinary  case  of  a  brewer  ?  Have  those 
cases  been  under  the  consideration  of  this  Court  ? 

Wakefield.— In  Barrett  v.  Blagrave  (5  Ves.  555).  (6) 

The  LORD  CHANCELLOR.— The  Vice-Chancellor  puts  it  thus  :  "  How  can  I  make 
the  party  sell  all  the  acids  the  defendant  may  require  ?  That  if  I  am  called  upon  to 
decree  a  specific  performance  of  the  agreement  by  the  defendant,  how  can  I  make  the 
plaintiff  sell  ?"  You  must  be  able  to  decree  specific  performance  of  the  whole  agree- 
ment,  or  this  Court  will  not  interfere. 

Parker. — The  Vice-Chancellor  says,  "  Because  I  can't  enforce  the  afkmative,  I 
won't  the  negative  part  of  the  contract."  Now  that  is  done  every  day,  as  in  the  >  case 
of  agricultunil  covenants.  If  that  position  be  maintained,  it  will  go  to  a  great  part  of 
the  jurisdiction  of  this  Court.  The  agreement  was  acted  upon  by  both  parties  up  to 
August,  1842,  when  the  defendant  proposed  a  modification. 

The  LORD  CHANCELLOR.— It  is  a  cosBplicated  agreement.  There  is  no  obligation, 
as  I  understand  it,  on  the  part  of  Hills.  All  with  him  is  optional.  You  must  take 
the  whole  agreement  together,  and  the  result  is  that  Hills  has  alone  the  option  whether 
he  will  supply  the  acid  or  purchase  the  ammonia.  How  can  you  compel  him  to  sell 
the  acids  ? 

Parker, — If  the  Vioe-Chancelloi's  dedsion  be  supported,  it  would  go  to  this,  that 
no  agreement,  of  which  a  part  is  executory,  could  be  enforced  in  this  court.  They 
cited  and  mentioned  also  Bryson  v.  Whitehead  (1  Sim.  &  Stu.) ;  (c)  Whittaker  v. 
Howe  (3  Beavan) ;  (d)  Keppel  v.  Bailey  (2  Myl.  &  Keene,  517) ;  (e)  Davis  v.  Matm 

any  other  theatre  wai  held  to  be  legal,  at  a  similar  by  a  solicitor,  for  a  valuable  oonrideration,  not  to 

pertoaal  restraint  of  a  peifomer  would  be ;  and  praetfie  as  a  loUdtor  in  any  part  of  Great  Britain 

that  it  did  not  reaeMb&e  a  oovenant  restraialng  for  twenty  yean  was  held  valid. 

tmie  generally.  .  An  tignaetion  was  granted  to  restrain  such  a  aolU 

(a)  Kembler.  Kean  (6SUn.333).    Dec.  1,  1820.  dtor,  who  had  sold  his  business  on  those  tcraa. 

Sir  L.  Sfaadwell,  V.C— The  proprietors  of  Covent-  from  practising  in  any  part  of  Great  Britain,  and 

Qatden  Theatre  agreed  with  an  actor,    that   he  flecm  endeavouring  to  induce  any  persons  who  worn 

thoald  net  for  twenty-lour  nights,  daring  a  certain  clients  of  the  fonacr  and  present  firm  to  cease  to 

period  of  time,  at  their  theatre,  and  tbat,  in  the  emjploy  the  latter  as  their  attorneys  or  solicitors, 

meaatime,  he  should  not  act  at  any  other  place  in  (e)  Keppei  t.  BaUe$f  (a  Myl.  &  Keene,  517).  Ja* 

liOndoa.    Held,  that  the  Cout  cannot  enforce  the  mnry  99,  1834.     Brougham,  L.G.  —  The  Mon. 

pstfitive  part  of  the  eoDtract,  and,  therefore,  it  will  mouthshire  Canal  Act  (33  Geo.  3,  c.  102)  provided 

Bot  restrain  by  injunction  a  breach  of  the  negative  that  upon  auxiliary  railroads  maic  by  private  indi- 

part.  viduals  under  the  authority  of  the  Act,  the  toOs 

<d)  Barrett  v.  Bla§rmt  (5  Vet.  565).    August  8,  should  not  exceed  the  rate  charged  by  the  Canal 

1800.    Loughborooc^,  L.C.  -*  Inunction  granted  Company,  which,  for  the  articles  of  ironstooe  and 

to  restrain  a  breach  of  covenant  by  tbe  dcf^dants  limestone,  was  restricted  to  a^d.  a  ton  per  mUe; 

not  to  carry  on  the  trade  of  a  vietuaUer  and  retailer  and  it  also  empowered  the  Canal  Company,  by 

-^neandc^^     ^^ ■  *      *  '  ' 


of  wine  and  other  trades  specified  in  the  ooveaant,  agreemcBt  with  the  laad«owner8,  itself  to  constmet 

to  the  damage  of  the  proprieton  of  Yauzhall-  auxiliary  raiiroads,^on  which  tolls  not  exceeding  Sd. 

gardens.    The  lease  to  the  defendants  had  been  a  ton  per  mUe  might  be  charged.    Certain  land- 

graated  by  the  proprietors  of  the  gardens.    The  bill  ownen  and  owners  of  iron-works,    and,  among 

was  filed  by  the  survivors.    The  defendants  did  not  -otiKrs,  the  lessees  of  the  Beaufort  worlcs,  formed  a 

appear,,  and  the  injunction  was  granted  without  ioint-stocfc  company,  and,  under  the  powcn  given 

aianment.  by  the  Act,  constructed  a  railroad 


e)  Brysony.  YTTU/eAeod  (1  Sim.&Stu.74).  No-     lime-quarry,  called   the  Trevil  quarry,   with 
35,  1823.    Sir  John  Leaeh,y.C.— A  trader     several  iron-works  and  with  the  railroads  of 


.wnoer  __    

nsn  sell  a  secret  in  his  trade,  and  restrain  him-  Canal  Company.    In  the  partncrsbip-deed  of  tks 

sen  generally  from  the  use  of  it.    Specific  perform-  railroad  eompaoy,  the  lessees  of  the  Beaufort  works 

anee  of  an  agreement  to  sell  the  good-will  of  a  covenanted  for  themsehres,  their  heirs,  exeeuton, 

trade,  and  the  exclusive  use  of  a  secret  in  dyeing,  administrators,  and  assigns,  with  the  other  share- 

was  decreed.  holders,  their  executors,  adndoistraton,  and  asslgnav 

(cQ  Whittaker  y.  Howe  (3  Beav.  383).    January  as  long  as  thecovenanten,  their  executors,  adminis- 

18, 1841.    Lord  Langdale,  M.R.~An  agreement  trators,  and  assigns,  should  oeoopy  tbe  Beaufort 
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(5  Term  Rep.) ;  (a)  Robinson  v.  Lord  Byron  (1  Bro.  C.  C.  588)  ;  (b)  Clarke  v.  Frict 
(2  John  Wilson's  Ch.  Ca.  157).  (c) 

Bethell,  Romilly,  and  Welford,  opposed  the  motion. — There  was  nothing  to  ehev 
that  the  defendant  had  hound  himself  in  any  way  to  the  varied  agreement.  This  was 
not  a  case  for  an  injunction ;  there  was  no  pretence  of  irreparable  mischief;  and  an 
injunction  now  wolild  operate  as  a  decree  of  all  the  bill  seeks  to  obtain  at  the  hearing. 
It  would  indirectly  compel  the  performance  of  an  agreement  up  to  the  hearmg.  That 
would  be  an  evil  to  one  party  without  any  corresponding  benefit  to  the  other.  The 
Court  will  not  do  mischief  by  compelling  the  negative  when  it  cannot  perform  the 
affirmative.  (Bell  v.  The  Hull  and  Selby  Railway  Company,  1  Railway  Cases.)  (d) 
Applications  for  injunction  are  made  to  the  discretion  of  the  Court,  and  it  will  not 
work  mischief  by  its  order.  The  present  agreement  cannot  ultimately  be  enforced  m 
equity :  Ist,  because  the  nature  of  the  subject-matter  does  not  admit  of  a  specific  per- 
formance; 2nd,  the  Court  has  no  jurisdiction,  for  want  of  mutuality.  The  proper  remedy 
for  the  plaintiff  on  this  agreement,  if  he  have  any,  is  by  action  at  law  for  loss  he  may 
have  sustained  from  the  breach  of  it.  The  Court  will  not  decree  a  specific  performance 
for  mere  chattels,  or  where  the  damage  may  be  assessed  by  money.  (Harnett  v.  YaU&igr 
2  Sch.  &  Lefr.  549.)  (e)  There  is  no  mutuality.  Where  one  party  comes  toquitr 
to  assert  his  right  to  a  specific  performance,  he  will  only  succeed  where  the  other 
party  can  have  a  like  remedy  against  him ;  not  where  one  party  is  under  a  disability. 
or  where  some  parts  of  the  contract  cannot  be  performed.  Here  Croll  has  no  power 
to  compel  Hills  to  supply  him  with  acid ;  there  must  be  a  continuing  decree,  and  the 
Court  would  take  upon  itself  to  superintend  the  plaintiff's  manufactory.  The  invention 
is  one  of  great  value,  and  will  soon  be  adopted  by  all  the  gas  companies,  and  all  these 
companies  are  to  be  bound  to  obtain  their  supplies  of  acid  so  long  as  he  pleases  from  the 


works,  to  procure  all  the  limestone  used  in  the  said 
works  from  the  Trevil  quarry,  and  to  convey  all  such 
limestone,  and  also,  all  the  ironstone  from  Uie  mines 
to  the  said  works  along  the  Trevil  Railroad,  and  to 
pay  a  toll  of  5d.  a  ton  per  mile  for  the  same. 

Upon  a  bill  filed  by  the  shareholders  of  the  rail- 
road to  enforce  this  coreuant  against  a  person  who 
bad  purchased  the  Beaufort  worlcs,  with  notice  of 
the  partnership-deed,  it  was  held. 

First,  that  the  covenant  did  not  run  with  the 
land  so  as  to  bind  assignees  at  law;  and  that  a 
court  of  equity  would  not,  by  holding  the  eon* 
sdence  of  the  purchaser  to  be  alfected  by  the  no- 
tice, give  the  covenant  a  more  extensive  operation 
than  the  law  allowed  to  it.  Secondly,  that  the 
covenant  securing  a  toU  of  5d.  a  ton  per  mile  to 
the  shareholders  of  the  Trevil  Railroad,  was  a 
fraud  upon  the  Canal  Company  and  the  le^slature, 
and  therefore  ought  not  to  be  specifically  enforced 
by  iiynnctinn. 

(a)  Davit  V.  Mason  (5  Term  Rep.  118).  January 
S5,  1793.  King's  Bench.  Lord  Kenyon,  C.J.~ 
In  consideration  that  A.  would  take  B.  asan  assist- 
ant in  his  business  as  a  surgeon,  for  so  long  a  time 
as  it  should  please  A.,  B.  agreed  not  to  practise  on 
bis  own  account  for  fourteen  years  within  ten  miles 
of  the  place  where  A.  lived,  and  gave  a  bond  for  this 
purpose  ;  this  bond  was  held  good  in  law. 

(6)  Robinson  v.  Lord  Byron  (1  Br.  C.C.  688). 
May  7,  1785.  Loughborough,  L.C.— An  injunc- 
tion granted  to  restraio  the  defendant  from  pre. 
venting  water  flowing  in  regular  quantities  to  a  mill. 

(c)  Clarke  v.  Price  (2  John  Wilson's  Cba.  Cas. 
167).  July  22,  1819.  Eldou,  L.C.— The  Court 
cannot  specifically  perform  an  agreement  wherrby 
A.  agrees  to  compose  and  write  reports  of  cases 
determined  in  a  court  of  justice,  to  be  printed  and 
published  by  a  particular  individual  for  a  stipulated 
remuneration ;  nor  interfere  by  injunction  to  re- 
strain the  party  from  permitting  reports  written  by 
him  to  be  published  by  another  person.  The  re- 
medy, if  any,  is  at  law. 


(d)  Bell  V.  Hull  and  Sdby  JlaOicwy  Cmftof 
(1  Railw.  Cas.  6 16).  February  8,  1839.  Viee- 
Chancellor. —The  railway  was  made  topass  iaftoat 
of  a  wharf  belonging  to  the  plaintiff,  separatiif  the 
frontage  thereof  from  the  water ;  but  the  conpaaj, 
instead  of  making  a  new  wharf  as  con?eoient  ts  the 
old  wharf,  under  6  Wm.  4.  c.  80,  s.  69.  bad  oMfdr 
made  a  jetty  or  communication  leauiingfromthevstir 
to  the  wharf.  The  plaintiff  obtained  an  i^nsetlos 
ex  parte,  restraining  the  company  from  proseeotbp 
any  works  which  would  render  the  plsintiirs  vbuf 
inconvenient  for  its  purposes,  until  they  had  noii 
another  good  and  sufficient  wharf  as  eooTeoient  h 
the  old  wharf,  or  as  near  thereto  as  might  be. 

It  was  held,  on  a  motion  to  dissolve  the  iojsse* 
tion,  that  the  injunction  should  be  continued  utf 
after  the  trial  of  an  action  at  law,  on  the  qsotiOB, 
whether  the  plaintiff  was  entitled  to  have  ayhnf 
such  as  he  claimed  made  for  him,  in  which  actioaS 
was  to  be  admitted,  that  the  company  had  msdea 
jetty,  as  represented  on  a  model  prodoced  1? 
them. 

That  the  Court  would  not  in  the  meantiaie  per- 
mit the  defendants  to  proceed  with  their  voifcs, 
unless  it  was  clear  that  the  Court  would  hate  jbb«- 
diction  to  deal  with  such  works  as  it  should  tUas 
proper  after  a  trial  at  law. 

That  the  plainUff,  in  such  a  ease,  is  entitkdto 
an  injunction  restraining  the  prosecution  of  wooOt 
notwithstanding  these  works  are  so  far  Bdvsncejr 
that  such  further  prosecution  thereof  would  sot  be 
prejudicial  to  the  plaintiff,  and  the  only  effect  of  tke 
injunction  would  be  to  restrain  the  company  W* 
C(  mpleting  the  railway.  . 

(e)  HcTAeffv.  r«W»ny  (2Scholes&Lef^oy,549^• 
Novcmbc^  12,  1805.  Redesdale,  L.C.  of  Ir«^- 
— Equity  will  not  decree  specific  execution  of » 
contract,  the  terms  of  which  are  uncerUin  as  to  to 
eztf-nt ;  nor  will  equity  decree  a  specific  c*''"^! 
against  a  party  not  lawfully  competent  to  execaSa 
the  contract. 
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plaintiff's  manufactory.    An  agreement,  of  which  specific  performance  will  be  enforced,  < 
must  be  performed  once  for  all.    Thus  the  Court  will  not  enforce  a  building  contract. 
It  is  clear,  the  right  construction  of  the  agreement  is,  that  the  plaintiff  has  an  option 
whether  he  will  supply  acids  or  not.     That  option  goes  through  the  whole  agreement. 
How  is  the  defendant  to  sell  ammonia  if  the  plaintiff  does  not  supply  him  with  acid  ? 

The  LORD  GHANC£LLOR.~Did  Mr.  Wakefield  insist  on  the  performance  of 
the  agreement,  whether  binding  on  the  plaintiff  or  optional } 

^e^^//.-— Ghranting  Hills  is  bound  to  supply,  even  then  the  Court  cannot  compel  him 
to  do  so.  (Flight  v.  Bolland,  4  Russell ;  (a)  Gervais  v.  Edwards,  2  Drury  h  Warren» 
80.)  {b)  Then  the  varied  contract  is  baid  by  the  Statute  of  Frauds.  In  this  court 
the  parties  must  have  a  mutual  remedy.  The  Court  must  be  able  to  enforce  the  con- 
tract if  the  parties  change  sides ;  and  unless  it  can  do  complete  justice,  the  Court  will 
not  act.     How  can  the  plaintiff  be  compelled  to  supply  acids  ? 

The  LORD  CHANCELLOR.— He  cannot  be  compelled  to  supply  the  acids.  Then 
if  he  do  not  supply  them,  the  defendant  will  be  at  liberty  to  go  elsewhere ;  but  he  must 
take  them  only  from  the  plaintiff,  if  he  will  supply  them  ;  that  is  the  agreement. 

BethelL — ^lliat  is  a  unilateral  agreement,  which  is  never  specifically  enforced  in 
equity. 

The  LORD  CHANCELLOR  (to  the  plaintiff's  counsel).— What  kind  of  decree  do 
you  ask  for  on  the  final  hearing  ? 

Wakefield. — An  injunction  for  fourteen  years,  and  an  account  for  the  past ;  with  a 
proviso  that  the  plaintiff  is  willing  to  supply  the  defendant  with  acids. 

The  LORD  CHANCELLOR.— Is  there  any  instance  of  such  a  contingent 
injunction  ? 

Bet  hell. -^^The  agreement  may  or  may  not  furnish  ground  for  an  action,  but  it  can 
never  be  specifically  enforced. 

The  LORD  CHANCELLOR.— Mr.  Wakefield  cited  the  case  of  an  ancient  mill. 
Was  the  miller  bound  to  grind  ? 

Jos.  Parker. — An  action  will  lie  against  the  miller  for  not  having  the  mill  in 
order. 

Bethell. -^There  is  a  distinction  between  a  matter  which  concerns  a  mere  chattel* 
and  real  estate.  In  that  case  the  covenant  by  the  tenant  is  one  touching  real  estate. 
The  Court  will  protect  real  estate  on  the  ground  of  irreparable  mischief;  as  in  the  case 
of  timber.     All  such  relief  is  incident  to  the  tenure  or  enjoyment  of  real  estate. 

The  LORD  CHANCELLOR.— If  an  injunction  be  granted,  there  would  be  this  difli- 
Gulty ;  it  must  be  on  condition  that  the  plaintiff  give  proper  notice  that  he  is  will- 
ing to  supply  acids,  in  proper  quantity  and  of  proper  quality ;  it  would  not  stop  many 
applications  to  the  Court. 

Bethell  read  the  notice  of  motion,  to  shew  how  strongly  that  observation  applied  in 
this  case.  An  injunction  would  still  leave  all  the  questions  only  raised.  {Ripon  v. 
Hobart,  3  Myl.  &  Keen,  169  (c)  ;  Smith  v.  Fromont,  2  Swanston ;  (d)  Clarke  v.  Price, 

(a)  Flight  ▼.  Bolland  (4  Russell,  298).    March,  which  lay  in  fieri,  would  not  he  a  specific  perform- 

2828.     Sir  John  Leach,  M.R.~An  infant  cannot  aoce. 

sustain  a  suit  for  the  specific  performance  of  a  con.  (c)  Ripon  y.  Hobart  (3  Myl.  &  Keen,  169).     Ja- 

tract,  hecause  the  remedy  is  not  mutual.  nuarr  29,  1834.    Brougham,  L.C.— Injunction,   at 

(&)  Oervaiav.  Edwards  (2  Dm.  &  War.  80).  Ja-  the  instance  of  parliamentary  comroissioners  for 

nnary  29,  1842.     Sir  Edward  Sugden,  Chan,  of  cleansing  and  imnroving  the  rirerWitham  and  its 

Ireland.— The  Court  of  Chancery  will  not  interfere  navigation,  and  the  drainage  of  the  adjacent  lands, 

to  compel  the  specific  performance  of  an  agreement,  against  the  erection  or  use  of  a  steam-engine  hy 

unless  it  can  itself  execute  the  whole  contract  in  parliamentary  trustees  for  draining  a  particular  dis- 

the  terms  specifically  agreed  upon.  trict,  applied  for  on  the  ground  of  probable  damage 

Accordingly,  where  a  bill  prayed  the  specific  per-  to  the  banks  of  the  river,  into  which  an  increased 

formance  of  a  contract,  one  of 'the  terms  of  which  body  of  water  was  thereby  expected  to  be  thrown ; 

was  to  the  effect,  tiiat  if  any  damage  should  result  and  also  on  the  ground  of  apprehended  injury  to 

to  the  defendant  ft'om  certain  works,  the  erection  of  the  drainage  of  the  lands  within  the  jurisdiction  of 

which  had  been  agreed  upon  between  the  parties,  the  commissioners,  refused. 

the  plaintiff  would  give  to  the  defendant  an  eqniva-  The  principles  upon  which  the  Court  proceeds  in 

lent  in  land  ;  the  amount  of  the  damage,  and  the  interposing  by  injunction  between  public  companira 

C|uaatity  of  the  compensatory  land  to  be  ascertained  or  trustees,  in  cases  of  apprehended  mischief  or 

by  certain  arbitrators :  and  it  was  held,  that  the  nuisance,  stated. 

Court  had  no  jurisdiction  to  grant  such  relief;  and  (d)  Smith  t.  Fromont  (2  Swanston,  330).    July 

that  the  execution  of  a  deed,  containing  covenants  18,  1818.  Eldon,  L.C.— Two  persons  haTing  agreed 

for  the  performance  of  that  part  of  the  contract,  to  work  a  coach  from  Bristol  to  London,  one  pro- 
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*fiupTa ;  Kemhk  t.  Kean,  sapra ;  Baldwin  v.  Useful  Knowledge  Society^  9  Sim.  39^.(a) 
In  the  last  case  such  a  modified  injunction  as  is  here  asked  for  might  have  been  framed, 
but  none  was  granted.  There,  also,  the  agreement  might  have  been  performed  once 
foraD. 

The  LORD  CHANCELLOR.— There  is  this  distinction.  There,  both  parties  wen 
to  do  certain  acts,  and  the  Court  held  it  would  not  compel  one  if  it  could  not  compel 
the  other.     Here  Hills  is  not  bound  to  do  any  thing. 

BethelL — ^That  distinction  strougly  shews  that  this  is  not  a  case  in  which  the  Court 
will  interfere  by  injunction.  Injunction  is  not  performance  of  the  agreement ;  it  is 
merely  ancillary  to  relief.  Damages  abne  can  be  the  plaintiff's  remedy.  Hooper  t. 
Brodrick  (11  Sim.)(i)  shews  that  there  will  be  no  partial  interference;  ^/orf  ion,  there 
will  be  no  conditional  injunction  granted.  {Kimherley  v.  Jennings,  6  Sim.  340  ;(c) 
Shackle  v.  Baker,  14  Ves.)  (d)  This  agreement  is  unilateral,  and  therefore  bad,  both  at 
law  and  in  equity.     (Young  v.  Timmins,  1  Tyrwhit.)(tf) 

The  LORD  CHANCELLOR.— There  was  no  consideration  in  that  case.  It  was  in 
substance  the  same  as  this,  leaving  out  the  200/.  consideration. 

BethelL — According  to  the  case  made  by  the  bill,  the  plaintiff  had  broken  the  ag;ree- 
ment,  for  he  states  that  he  was  afraid  to  supply  the  acids;  and  coming  here  for  a  specific 
performance,  he  cannot  justify  a  departure  on  his  part  from  the  agreement.  Read  the 
letters  of  plaintiff  to  the  defendant  making  excuses  for  irregular  supplies. 

The  LORD  CHANCELLOR.— Suppose  HQIs  has  the  option,  has  he  a  right  to 
say  "  I  will  not  supply  you  now,  for  I  am  unable  to  do  so,  but  I  will  next  month :" 

Wakefield,  in  reply,  referred  to  the  accounts  stated  in  the  answer,  to  shew  that  the 
defendant  had  settled  accounts  upon  the  footing  of  the  varied  agreement. 

The  LORD  CHANCELLOR.— There  is  nothing  but  that  payment  to  shew  the 
varied  agreement  has  been  acted  upon.  The  difficulty  here  is  on  one  side ;  the  defend- 
ant is  to  purchase  acids  exclusively  from  HiUs.  What  is  Hills  to  supply  ?  Uncertain 
quantities  of  acid  at  uncertain  times. 

Wakefield  mentioned  the  instance  of  timber. 

The  LORD  CHANCELLOR.— The  timber  existed  as  a  specific  quantity  of  vood. 
Here,  the  supply  of  acid  appears  to  be  the  main  point  of  the  case. 

Tiding  hones  for  a  put  of  the  road,  and  the  other  was  the  same,  in  effect,  as  orderini^  him  to  kcfp  u 

for   the  remainder,  and   in  coo^eqaence   of   the  ino,  and  no  intention  having  bean  shewn  on  tke 

horses  of  one  of  the  party  having  been  taken  in  part  of  the  defendant  to  violate  the  negadrepaitaf 

execution,  and  the  other  party  having  provided  the  covenant. 

horses  for  that  part  which  had  been  nndertalcen  by  the  (c)  Kimberley  v.  JentungB  (6  Simons,  340).  Jis. 

first,  and  claiming  the  whole  profits  of  the  joomey ;  98,   1836.     Sir  L.   Sbadwell,  V.  C.  —  Who*  • 

the  Court  refused  an  injunction  against  the  party  party  sgrees  not  to  do  a  particular  act,  and  tbm 

contiQuinp:  to  provide  horses.  are  other  terms  in  the  agreement  which  are  sovsgw 

(a)  Baldwin  v.  Usefta  Knowledge  Society  (9  Sim.  that  the  Court  cannot  enforce  them,  it  vUl  sot 

393).  Norember  19, 1838.  Sir  L.  Sbadwell,  V.C—  grant  an  iojunctioa  to  restimia  the  breach  of  the 

By  ao  agreement  between  the  plaintiffs  and  the  negative  term. 

defendants,  the  former,  in  consideration  of  certain  The  Court  will  not  give  any  assistance  to  a  putT 

payments  to  be  made  by  them  to  the  latter,  were  to  seekiog  to  enforce  a  lurd  bargain, 

have  the  exclusive  right  of  engraving  and  publish-  (d)  Shackle  v.  Baker  (14  Ves.  468).     Feb.  6, 

ing  a  series  of  maps  from  drawings  to  be  furnished  1808.     Eldon,  L.  C. — ^Undertaking,  upon  sale  of 

to  them,  from  time  to  time,  by  the  latter.    The  the  good*wiU  of  a  trade,  not  to  carr>'  on  the  saiie 

Court  refused  to  restrain  the  defendants  from  act-  business,  and  to  use  the  best  endeavours  to  assist 

ing  in  violation  of  the  agreement,  as  it  could  not  the  purchaser,  See. 

compel  the  defendants  to  furnish  the  drawings ;  The  remedy  for  a  breach  is  an  action,  or  i^ 

and,   therefore,  could  not  decree  a  specific  per-  quantum  damnifieatus ;  and  an  injunction  agaio't 

formancc  of  the  agreement.  proceeding  under  a  judgment  for  the  considersouft 

(2>)  Hooper  Y,  Brodrick  (il  Simons,  47).    May  upon  affidavits  before  answer  was  refused. 

27,  1840.     Sir  L.  Sbadwell,  V.  C— The  lessee  of  (e)  Young  v.  Timmins  (I  Tyrwhit,  336).  1  Wai.« 

an  inn  covenanted  to  use  and  keep  it  open  as  an  (1831).      Exchequer. — ^An    affreement    in  pavtai 

inn,  during  the  term,  and  not  to  do  any  act  where-  restraint  of  trade  can  only  be   supported  hj  u 

by  the  licenses  might  become  forfeited.    The  lessee  adequate  consideration.     Thus  an  agreement  i>y 

having  threatened  to  do  certain  acts  inconsistent  which  a  brass -founder  was  to  work  exciosivelf  for 

with  the  first  branch  of  the  covenant,  the  lessor  certain  factors  for  his  and  their   lives,  they  not 

obtaioed  an  ex  parte  injunction,  restraining   him  undertaking  to  find  him  Aill  employ,  bnt  oo  tbe 
from  discontinuing  to  tise  and  keep  open  the  pre- 
mises as  an  inn,  and  from  doing  any  act  whereby 


contrary,  reserving  liberty  to  employ  othen  ta 
execute  their  orden  in  his  trade  if  they  shesM 


the  licenses  might  become  forfeited  or  be  refused,  think  fit,  and  to  put  an  end  to  the  agreemeat  at 

But  the  injunction  was  afterwards  dissolved,  the  three  months'  notice,  is  bad,  though  Londoo  vai 

Court  having  no  jurisdiction  to  restrain  a  penon  six  miles  roand  were  left  open  to  the  party  to  take 

from  discontinuing  to  use  premises  as  an  inn,  which  orders  from. 


muji  m  cnnix. 


«7 


Wakefield  cited  Bmatiem  v.  Lmter  (8  Atk.  88S) ;  («)  Ar//  v.  Co^^r*  a  Bro.  P.  C. 
140) ;  {h)  Martm  ▼.  NMm  (3  Peere  WUKanu)  ;  (e)  Une  v.  Newdigate  (10  Yes. 
192) ;  (cO  Rickardmm  ▼.  C^|m»  (2  Bam.  &  Cres.) ;  (e)  Duke  of  Nwfoik  v.  Jt/yer*  (4  Mad. 
^}  ;  (/)  Walnddey  y.  Merskali  (cited  in  4  Mad.  105,  111)  ;  (^)  Lady  Petre  ▼.  Ciarft- 
Ma  (in  notes  to  the  last  caae) ;  (h)  Meuat  ▼.  MeiUhy  (2  Swanat.  277) ;  (i)  Williame  t. 
IFittow  (2  Swanat.).(i^) 

Beihell  replied  on  the  new  \ 


Jttdfment.^-'^uly  22,  1845. 

The  LORD  CHANCELLOR.— In  this  case  of  HiOe  v.  Croll,  Crdl  had  obtained 
two  patents  for  the  purpose  of  purifying^  gas,  and  the  result  of  the  purification  of  gas 
was  the  manufacture  of  muriate  of  ammonia  and  sulphate  of  ammonia.  He  entered 
into  a  contract  with  Hills,  who  is  the  plaintiff  in  this  suit,  and  the  contract  was  to  this 
effect :  Mr.  Croll  was  to  purchase  all  &e  acids  that  he  was  to  use  in  his  process  under 
his  patent  from  Mr.  Hills ;  Mr.  Hills,  on  his  side,  was  to  have  the  right  of  purchasing 
aU  the  ammonia  that  should  be  produced  as  the  result  of  those  processes,  at  certain 
prices  as  to  the  one  and  as  to  the  other.     In  addition  to  this,  there  was  a  stipulation 


(•)  BuxtoH  ▼.  LUter  (3  Atkyss,  383).  Jaly  15, 
1746.  Hardvicke,  L.  C— In  seBarsl  the  Court  of 
Chancery  'will  not  entertain  a  bfil  for  a  BpecBLc  per- 
formance of  contractB  ftnr  ebattels,  or  which  re- 
lates to  merehandiae,  bat  leave  it  to  law,  where  the 
ffVDiedy  is  much  more  expedltioas ;  bat  In  the  pre- 
sent case  the  R^reement  not  being  final,  but  to  be 
made  complete  by  subsemient  acts,  a  bill  to  carry  it 
into  execution  will  be  aJiowed.  Every  agreement 
of  this  sort  ought  to  be  certain,  fiiir,  and  jast  in 
all  its  parts,  or  this  Court  will  not  decree  a  specific 
performance. 

iP)  Boil  V.  Coggt  (1  Brown's  P.  Cases,  140). 
April  3,  1710.— <Tbe  partners  in  certain  brass- 
-works  enter  into  articles  with  A.  that  he  shall  serve 
them  as  their  manager  and  overseer,  during  his 
nfe  ;  and,  besides  a  stipulated  yearly  salary,  he  was 
to  have  3s.  6d.  for  every  hundred-weight  of  brass 
wire  made  by  him  or  any  other  person  during  his 
life.  A.  was  afterwards  discharged  by  the  partners 
from  their-service ;  and  on  a  bill  brought  for  a  spe- 
cific performance  of  these  articles,  it  was  decreed, 
that  the  plaintiff  was  entitled  to  all  the  advantages 
thereby  stipulated  for  him,  except  the  38.  fid.  p«y- 
iAle  to  him  for  every  hundred-wdgfat  of  brass  wire 
made  at  the  mills ;  which  Lord  Ck>wper  conceived 
was  intended  as  a  reward,  attending  the  produce  of 
the  work*,  during  such  time  only  as  the  plaintiff 
•apervised  the  same.  But  this  part  of  the  decree 
was  reversed,  and  he  was  held  to  be  entitled  to  this 
allowance  during  liis  life. 

(c)  MaHin  v.  Nutkm  (2  P.  Wms.  3fi6).  Lords 
Commissioners  Gilbert  and  Raymond.  Hilary 
Term,  1724. — The  plaintiff's  house  being  so  near  the 
church  that  the  five  o'clock  bell  rung  in  the  morn- 
ing disturbed  her,  the  plaintiff  came  to  an  agree- 
ment in  writing  with  the  eharchwardens  and  inha- 
bitants at  a  vestry,  that  the  plaintiff  would  erect  a 
cupola  and  clock  at  the  church,  and  in  considera- 
tion thereof,  the  five  o'clock  bell  shoold  not  be  rung 
in  the  morning ;  this  is  a  good  agreement,  and  de- 
creed to  be  binding  in  equity. 

(</)  Lane  v.  Neicdigate  (10  Ves.  192).  Nov. 
13,  1804.  Eldon,  L.  C.  *—  Order  spedfteally  to 
repair  the  banks  of  a  caaal,  and  stop-gates  and 
other  works,  refused.  But  the  effbct  was  obtained 
by  an  order  to  restrain,  impeding  the  plaintiff  from 
navigating,  using,  and  enjoying,  by  contlnaing  to 
keep  the  canals,  banks,  or  works  out  of  repair,  by 
diverting  the  water,  or  preventing  it,  by  the  use  of 
lock 9,  from  remaining  in  the  canals,  or  by  con- 
tinning  the  removal  of  a  stop-gate. 

(tf)  Rickardson  v.  Oipes  (2  Barn.  &  CKa.  841). 


5  (Sec.  4.  King's  Bench.— Where  the  lord  of  a 
manor  had  two  mills,  and  two  tenants  and  resiaats 
were,  by  custom,  bound  to  grind  all  thdr  malt, 
which  they  used  in  thdr  dwellings,  at  the  said 
mills,  but  might  take  it  to  either  at  their  option :; 
Hdd,  that  the  lord,  having  pulled  down  one  of  the 
mills,  had  thereby  suspended  the  custom. 

(/)  Duke  qf  Norfolk  v.  Jfyerj(4  Mad.  83).  Feb. 

9,  1819.  Sir  John  Leaeh,  V.  C— This  Court 
has  Jnrisdiction  to  decree  toll,  due  by  custom,  in 
respect  of  a  mill,  although  the  custom  was  estab- 
lished in  a  former  suit.  It  appearing,  however,  in 
this  case,  that  the  ancient  mills  were  destroyed, 
aad  another  mill,  of  a  different  kind,  erected,  and 
that  other  legal  objections  were  taken,  the  Court 
retained  the  blB,  with  liberty  to  the  plaintiffs  to 
bring  sndi  actton  or  actions  at  law  as  they  should 
be  advised. 

(g)  Waimtaley  ▼.  Marshall  (dtcd  in  note  4  Mad. 
105,  111).  Hilary  Term,  3  Cbas.  1.— It  was 
decreed  that  the  inhabitants  of  Selby  should  bring 
all  their  corn  to  be  ground  at  the  plaintiff's  mill, 
and  if  it  should  lie  ungroundfor  twenty-four  hours, 
the  owners  of  the  com  might  take  it  away  to  be 
ground  at  any  other  mill. 

(A)  Lady  Petre  v.  Clarkton  (cited  4  Mad.  105). 
Exchequer,  Hilary  Term,  1726.— In  that  case  a 
similar  decree  vras  made  in  favour  of  the  owner  of 
amiU. 

(t)  Meux  V.  Malibp  (2  Swanst.  277).  July  10, 
1818.  Sir  Thomas  Plumer,  M.R. — A  joint-stock 
company,  established  by  Act  of  Parliament,  vesting 
in  tiMm  all  property  then  bdonging  to  them,  and 
authorizing  them  to  bring  actions  io  the  name  of 
their  treasurer  for  the  time  being,  having  purchased 
an  estate  pending  a  suit  against  the  vendors,  to 
coBBpd  the  spedfie  performance  of  an  agreement  to 
grant  a  lease  of  part ;  on  a  bill  by  the  vendee 
against  the  treasurer  and  directors,  the  plaintiffs 
were  declared  entitled  to  a  lease,  and  the  treasurer 
waa  enjoined  ftom  disturbing  thdr  possession, 
though  the  rest  of  the  proprietors,  leiug  very 
numerous,  were  not  psrties ;  out  no  decree  could 
be  made  for  the  execution  of  a  lease. 

(k)  WiOiamsY.  WiUiaais  (2  Swanst.  253).    June 

10,  1818.  Eldon,  L.C. —  A  coach-master  having 
sold  his  share  of  the  budness  to  his  partner,  with 
an  undertaking  not  to  be  concerned  in  any  coach 
mnnfaig  firom  Reading  to  London,  or  prcjudidal  to 
the  business  which  he  had  sold  ;  an  injunction  waa 
granted,  restraining  him  from  running  a  coach  from 
T.  throogh  IL  to  London. 
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that  in  all  the  licenses  that  were  granted  for  using  those  patents,  the  parties  to  ^om 
those  licenses  were  to  be  granted  should  be  bound  to  purchase  all  the  acids  which  were 
used  in  the  processes  from  Mr.  Hills,  and  that  Mr.  Hills  should  have  the  same  option 
that  he  had  in  the  qase  of  CroU,  of  purchasing  from  them  all  the  ammonia  that  should 
be  produced  in  the  course  of  the  processes.  It  was  also  stipulated  that  Mr.  Hills  should 
have  the  option  tb  supply  either  muriatic  acid,  or  sulphuric  acid,  as  he  should  think 
proper,  regulating  his  option  by  the  market  prices  of  the  muriate  of  ammonia  and  the 
sulphate  of  ammonia.  I  think  this  is  the  substance  of  the  original  agreement  between 
these  parties.  The  agreement  was  entered  into  in  the  month  of  March,  1841.  It  was 
found,  on  the  part  of  Mr.  Croll,  that  the  mode  of  payment  and  other  arrangements 
with  respect  to  this  agreement  were  inconvenient,  in  consequence  of  which,  a  corre- 
spondence takes  place  between  him  and  Mr.  Hills  in  the  month  of  September,  1842, 
and  the  agreement  was  modified  according  to  the  terms  of  a  letter,  dated,  I  think,  in 
September,  written  by  him*  One  of  the  stipulations  in  the  original  agreement  was, 
that  Mr.  Hills  should  be  a  signing  party  in  all  the  licenses  that  were  granted  hy  Mr. 
Croll  for  the  use  of  the  patent.  The  first  stipulation  in  the  letter  of  September  was, 
that  he  should  not  be  required  to  be  a  signing  party ;  but  it  provided  that  there  should 
be  a  covenant  in  all  those  agreements,  a  covenant  to  the  effect  stated  in  the  original 
agreement,  namely,  that  the  parties  to  whom  the  licenses  were  granted  should  pnr* 
chase  their  acids  from  Hills,  and  give  Hills  the  right  to  purchase  the  ammonia.  Regu- 
lations were  also  made,  altering  the  terms  on  which  the  acids  were  to  be  purchased  and 
the  ammonia  to  be  sold.  There  were  some  other  subordinate  stipulations  to  which  il 
is  not  necessary  at  present  to  advert,  lite  letter,  however,  concluded  with  a  stipu* 
lation  to  this  effect,  that  if  Mr.  Croll  was  in  any  particular  to  depart  from  the  agree- 
ment so  modified,  the  original  agreement  was  to  be  enforced.  I  think  those  t^'o  docu- 
ments, the  original  agreement  and  the  letter,  formed  the  substance  of  the  contract 
between  the  parties,  as  it  existed  after  September,  1842. 

Some  doubt  was  expressed  as  to  whether  or  not  the  contract  so  modified  has  been 
acted  upon  in  that  shape.  It  appears  beyond  all  doubt  that  it  was  so  acted  upon, 
because  the  accounts  were,  from  time  to  time«  rendered  on  the  footing  of  the  moSfied 
agreement,  and  it  is  also  clear,  from  the  letter  of  Mr.  Hills  of  the  8th  of  December,  in 
which  he  refers  expressly  to  the  prices  that  were  regulated  by  the  letter  of  September, 
1842.  Another  question  arose  in  the  course  of  the  discussion,  as  to  whether  or  not  that 
second  agreement— the  modified  agreement — had  been  put  an  end  to  by  the  operation 
of  the  clause  by  which  it  was  stipulated,  as  I  have  already  said,  that  in  case  of  any  den- 
ation  from  that  agreement,  the  original  agreement  should  be  enforced.  It  was  said  that 
considerable  deviation  had  taken  place,  and  that  Mr  Hills  had  availed  himself  of  those 
deviations  to  put  an  end  to  the  agreement,  and  the  letter  of  the  8th  of  December  was 
relied  on  for  that  purpose ;  but  1  think  the  letter  of  the  8th  of  December  cannot  be 
relied  on  entirely  for  that  purpose,  for  this  reason,  that  it  only  gave  notice  to  put  aa 
end  to  one  term  of  the  modified  agreement,  namely,  that  which  related  to  its  being 
required  that  Mr.  HiUs  should  be  a  signing  party  to  the  agreement  for  the  licenses. 

Now  Hills  had  no  right  to  put  an  end  or  depart  from  that  modified  agreement ;  the^^ 
fore,  I  consider  that  notice  in  December  as  not  having  the  effect  of  putting  an  end  to 
the  subsequent  agreement  of  September. 

But,  however,  at  a  subsequent  period,  it  appears,  by  a  letter  from  Croll,  that  be 
refused  to  act  on  the  footing  of  that  agreement ;  he  insisted  on  paying  for  the  acids  at 
the  market  prices,  and  there  is  a  letter  from  Mr.  Hills'  attorney,  in  which  he  insists  oo 
the  agreement  of  March,  the  original  agreement  of  March,  1841.  Now  taking  all 
these  documents  together,  if  it  was  necessary  for  me  to  come  to  any  conclusion  upon 
the  subject,  I  should  conclude  that  the  substituted  agreement  had  been  put  an  end  to 
before  the  institution  of  this  suit — that  is,  provided  there  has  been  a  deviation  from^ 
original  agreement ;  but  it  would  be  a  question  of  fact  to  be  decided.  However,  it  u 
unnecessary  for  me,  for  the  purpose  of  the  present  question,  as  I  apprehend,  to  cooe 
to  any  conclusive  decision  on  that  point ;  it  will  be  material  on  the  hearing  of  the 
cause,  because  on  taking  the  accounts,  if  there  should  be  a  decree  in  favour  of  the  plaii^' 
tiff  on  those  accounts,  those  accounts  will  be  regulated  according  to  the  conclnsioo  ai 
to  whether  or  not  the  subsequent  agreement  had  been  binding.     Those  are  the  f*cts 
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of  the  case  for  the  purpose  of  raising  the  narrow  question,  as  it  appears  to  me,  which 
the  Court  has  to  decide.  The  hill  was  filed  for  the  purpose  of  calling  on  the  Court  to 
declare  that  that  agreement  should  he  specifically  performed. 

Now  there  is  no  principle  of  the  Court  which  I  understand  to  he  more  clearly  esta- 
hlished  than  this,  that  the  Court  will  not  decree  an  agreement  to  be  specifically  per- 
formed unless  it  can  execute  the  whole  of  the  agreement.  The  question,  therefore,  in 
this  case  will  be,  whether  the  Court  has  power,  from  the  nature  of  this  agreement,  to 
execute  the  whole  of  it,  every  part  of  it.  Part  of  the  prayer  which  is  consequent  upon 
a  specific  performance  is,  that  the  defendant  should  be  restrained  from  purchasing  acids 
from  anybody  but  Mr.  Hills,  and  also  that  he  should  be  restrained  from  granting  licenses 
except  according  to  the  agreement  that  was  in  force  between  the  parties. 

Now,  then,  with  respect  to  the  first  of  these  points,  there  is  a  stipulation  on  the  part 
of  Hills,  that  he  will  supply  the  acids ;  there  is  a  stipulation  on  the  part  of  Mr.  CroU, 
that  he  will  purchase  acids  from  Hills,  and  from  no  other  person.  Has  the  Court  any 
power  whatever  to  compel  Mr.  Hills  to  comply  with  that  ?  Can  the  Court  order  Mr. 
Hills  to  continue  the  manufacture  of  acids  for  the  purpose  of  supplying  Mr.  Croll  ? 
Can  the  Court  call  upon  him,  if  he  should  not  manufacture  acids,  and  require  him  to 
purchase  acids  for  the  purpose  of  supplying  Mr.  Croll  ?  It  is  clear,  I  apprehend,  that 
the  Court  has  no  such  power.  There  are  cases  in  which  the  Court  will  do  indirectly 
what  it  cannot  do  directly.  A  case  commonly  cited  for  that  purpose  is  the  case  of  a« 
nuisance.  The  Court  would  not  compel  a  party  who  had  erected  a  wall  to  the  nuisance 
of  another— would  not  compel  the  party  by  any  direct  order  to  pull  down  that  wall ;. 
but  the  Court  can  make  an  order  requiring  him  not  to  continue  the  nuisance,  which 
would  have  the  efiect  of  compelling  him  to  puU  down  the  wall.  In  the  case  of  Morris 
v«  Coleman,  the  Court  restrained  Mr.  Coleman  from  writing  for  any  other  theatre, 
inferring  from  that,  that  the  order  would  compel  Mr.  Coleman,  or  have  the  tendency 
to  compel  Mr.  Coleman,  to  write  for  the  Haymarket  Theatre ;  but  in  this  case  the 
Court  has  no  power  to  compel  Mr.  Hills  to  supply  acids,  by  ordering  him  not  to  supply 
acids  to  any  other  person ;  that  is  not  the  agreement^  nor  was  it  ever  intended  that  it 
should  be  the  agreement.  Therefore,  unless  the  Court  can  compel  him  by  a  direct 
order  to  supply  Mr.  Croll,  from  time  to  time,  with  the  acids  that  Mr.  Croll  requires, 
it  is  quite  clear  that  this  Court  cannot  execute  all  the  parts  of  this  contract ;  the 
Court  cannot,  therefore,  compel  the  party  specifically  to  perform  the  contract. 

It  was  thrown  out,  in  the  course  of  the  argument,  that  this  Court  might  compel  one 
party  to  perform  his  part  of  the  contract,  and  leave  the  other  party  to  his  remedy  at 
law.  No  such  principle  has  ever  been  acted  on  in  this  Court ;  it  has  been  so  laid  down 
over  and  over  again ;  and  in  a  recent  case  that  was  cited  at  the  bar.  Sir  Edward 
Sugden  held,  that  unless  this  Court  can  execute  every  part  of  the  contract,  this  Court 
will  not  compel  a  specific  performance  of  a  part.  When  this  cause,  therefore,  comes 
to  a  hearing,  I  am  of  opinion  that,  according  to  the  facts  as  they  at  present  stand,  and 
according  to  the  statement  of  the  principle  I  have  mentioned,  this  Court  cannot  restrain 
Mr.  CroU  from  purchasing  acids  elsewhere,  because  it  cannot  compel  Mr.  Hills,  on  his 
side,  to  frimish  all  the  acids  that  may  be  necessary  for  the  manufacture  carried  on  by 
Air.  Croll.  If  the  Court  cannot  do  this,  it  cannot  restrain  the  parties  at  the  bearing. 
It  is  quite  clear  that,  upon  this  interlocutory  application,  the  Court  cannot  restrain  Mr. 
Croll  from  purchasing  acids  elsewhere.  I  apprehend,  therefore,  that  the  decision  of  the 
Vice- Chancellor,  which  proceeded  on  the  principle  I  have  stated,  and  rightly  on  the 
grounds  I  have  stated,  and  which  I  believe  is  the  principle  of  this  Court,  and  the  prin- 
ciple on  which  the  Vice-Chancellor  acted,  as  to  that  part  of  the  case,  is  correct ;  and 
equally  applies,  as  it  appears  to  me  it  does,  to  that  part  of  the  notice  of  motion  with 
respect  to  the  licenses,  because  that  forms  a  part  of  the  contract,  the  general  contract. 
If  the  Court  cannot  execute  the  whole  of  the  contract,  it  cannot  execute  the  contract  in 
^art ;  therefore  I  am  of  opinion  that  in  this  case  the  motion  must  be  refused,  and 
lefiwed  with  costs. 
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THE  LORD  CHANCELLOR'S  COCJRT. 
December  U,  14,  and  IB,  IM3,  and  July  10,  1845. 

BuUUtf  V.   JACK80ir.(ff) 

GrmU  qf  admtmisiraHon  eonehuive  evidence  qf  HiU  to  pergonal  etMe. 

ni  ffrani  of  Uiten  of  admmuiraiion  ifier  a  eonUti  m  the  Bedetiiutieal  Cowrt  betmeett  iw9  penm 
each  claiming  to  be  next  of  kin,  is  eoneluiive  evidence  that  the  party  to  whom  the  grai  Mr 
been  made  ie  eole  newt  of  tin;  and  the  decition  of  the  Beciariaatieal  Ontrt  cannot  be  quetHad 
m  a  euit  in  this  court  for  the  ditMhUion  of  the  hduiai^e  eeiaie. 

The  point  having  been  expreetfy  decided  dy  the  Hmaae  c/  Lerde^  thejfnai  eottrt  efappetAy  intern 
qf  Bouehier  ▼.  Tajflor,  thit  Court  i$  precluded  from  eonaiderinff  it  ae  ome  optm  to  be  detamnd  m 
general  prineipleem 

THE  defendant  in  this  case  appealed  against  the  decree  made  by  Vlce-Clnmedar 
Knigfat  Braces 

The  bill  was  filed  in  January,  1841,  by  John  Bam  and  Sarah  Harriet  his  wife 
against  Richard  Jackson,  the  administrator  of  Harriet  Martindale  Smith,  Trho  had  died 
intestate  and  unmarried;  and  alleged  that  Charles  Smith  had  married  Mary  Pember- 
ton  at  Shoreditch  on  the  10th  of  October,  1776,  of  which  marriage  there  vras  mt 
one  child,  Robert  James  Smith,  who  was  the  fiither  of  the  plaintifF,  Sarah  H.  Bam; 
and  that  Mary  Pemberton  died  in  June,  1777,  and  in  August  of  the  same  year  Chda 
Smith  married  Mary  Martindale.  The  intestate,  Harriet  Martindale  Smith,  was  the 
issue  of  this  second  marriage,  and  she  died  on  the  19th  of  April,  1839.  The  defendant 
Riehard  Jackson,  was  her  second  cousin.  Upon  her  death,  the  plaintiff^  Mrs.  Bsn^ 
and  the  defendant,  Jackson,  both  applied  to  the  Prerogative  Court  of  the  Archbbhc^flf 
Canterbury  as  sole  next  of  kin  of  tiie  intestate;  the  former  claiming  as  her  niece  of 
the  half  blood,  and  the  latter  as  her  second  cousin.  The  question  turned  upon  tbe 
legitimacy  of  Robert  James  Smidi,  the  plaintiff's  father. 

The  cause  in  the  Prerogatire  Court  was  heard  in  July,  1840,  when  sentence  vaspw- 
Bounoed ;  it  was  declared  that  the  judge,  having  read  the  evidence,  heard  theadvoota 
and  proctors  thereon  on  both  sides,  by  his  final  interlocutory  decree,  bavmg  the  few 
and  effect  of  a  definite  sentence  in  writmg,  pronounced,  that  as  far  as  it  appealed  frooi 
the  evidence  in  the  cause,  Harriet  Martindale  Smith,  the  deceased,  died  a  spinster. 
without  a  parent,  brother  or  sister,  uncle  or  aunt,  nephew  or  niece,  or  cousin  gennffl. 
and  intestate,  leaving  Richard  Jackson  her  lawful  second  cousin  and  next  of  kin.  and 
that  Sarah  Harriet  Barrs  had  failed  in  proof  that  she  was  the  lawful  niece  and  next  of 
kin  of  the  said  deceased ;  and  decreed  letters  of  administration  of  all  and  singohr 
the  goods,  chattels,  and  credits  of  the  said  deceased,  to  be  committed  and  granted,  ntider 
the  usual  security,  to  the  said  Richard  Jackson,  the  lawful  second  cousin  and  nexto^ 
kin  of  the  said  deceased. 

This  bill  was  then  filed,  stating  that  the  intestate  had  died  possessed  of  3,800/.  Nev 
South  Sea  Annuities,  and  the  letters  of  administration  to  the  defendant,  and  prajed 
the  usual  accounts  and  the  administration  of  the  intestate's  estate.  It  also  prated  tfait 
the  defendant  might  be  restrained  by  injunction  from  selling  out  or  transferring  tbe 
stock,  and  that  the  Soutli  Sea  Company  might  also  be  restrained  from  permitting  sdJ 
such  sale  or  transfer. 

The  defendant  by  his  answer  relied  on  the  proceedings  in  the  Ecclesiastical  Coart 
as  conclusive  against  the  plaintiff's  claim,  and  alleged  tSat  Robert  James  Smith  w» 
illegitimate. 

The  plaintiffs  went  into  evidence  to  prove  the  relationship  of  Mrs.  Barrs  to  tbei^tc^ 
tate,  and  that  she  acknowledged  such  relationship ;  and  also  to  prove  the  legitimacy  of 
the  female  plaintiff's  father. 

Simpkinson  BXid  Heathfield,  for  the  plaintiffs,  referred  to  the  statutes  31  Edw.  3,  c.  I 
and  21  Hen.  8,  c,  5,  and  contended  that  the  Ecclesiastical  Court  had  not  followed  the 

(a)  Reported  by  R.G.Wblford,  Esq.,  BarrUter-at-law. 
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statotes.  They  oantended  that  the  grant  of  administration  was  eridence  of  the  defat. 
danf  s  legal  tiUe,  bat  tiiat  in  this  court  the  administrator  would  be  held  a  trustee  for 
tte  panons  who  should  be  proved  to  be  in  ftict  next  of  kin.  (BUu;kboro¥ffk  ▼.  DwU» 
1  Peeie  WiUiaas,  41:(a)  mackham's  case,  1  Salkeld,  290;(»)  David  v.  Frowd, 
1  Mvl.  &  Keen,  200;(c)  Long  ▼.  Wakeling,  I  Beavan,  400 ;(d)  RMn9  ▼.  CrvteJUey, 
3  WOson,  1 22,  127 ;  (e)  JBlmley  ▼.  Ytnmg,  2  Myl.  &  Keen,  780 ;  (/)  Withy  v.  Mtmgha, 
4Beav.  358.)  (^)  The  present  case  before  the  Vice-Chanoellor  is  reported  1  You. 
&  CdU.  C.C.  535.  The  oases  to  the  contiarj  contained  dicta  only.  The  Duchesaof 
Kingston's  case  (Howell's  State  Trials); (A)  Doe  v.  Seaton  (Crompton,  Meeson,  & 
Boseoe's  Rep.  728).(t) 

The  LORD  CHANCELLOR.— The  Ecclesiastical  Court  finds  pardcnlar  facts ;  the 
question  is,  whether  the  facts  so  found,  as  the  ground  of  the  judgment  of  that  Court,  are 
conalnsiTe  upon  the  parties  in  all  other  proceedings  ? 

Heathfidd  referred  to  1  Williams  on  Executors ;  Bridges  y.  Duke  of  Newcastle 
<3Fhill.381);  roua^  v.  Pttfrce  (1  Freem.  496) ;  2  Smith's  Leading  Cases,  424;  note 
to  Duchess  of  Kingston's  case  ;  Vooght  v.  Winch  (2  Bamewall  &  Alderson.  662).  (ib) 

Purvis  and  Hubback,  for  the  defendant,  contended  that  the  sentence  of  the  Eccle« 

(a)  Blaekhortmgh  ▼.  DwoU  (1  Peere  Williams, 
41).  Banco  Regis.  Holt,  C.  J.,  1701.— One  dies 
istestate,  leaving  an  aimt  and  a  grandmother  his 
ocot  of  kin ;  the  grandmother  is  nearer  of  kin  than 
th«  aunt,  and  is  entitled  to  administration  in  pre- 
ference to  her;  neither  is  the  latter  to  come  in  for 
a  dSstribntory  share.  See  the  same  point  deter- 
jaSned  in  the  case  of  Woodroffy*  WUkworth,  upon 
the  strength  of  this  resolatioB.  Precedents  in 
Chan.  5^. 

(6)  BUiekham''»  case  (1  Salkeld,  290).  Hilary 
Term,  7  Anne.  Before  Holt,  C.  J. — At  nisi  prius, 
in  Middlesex.  Sentence  of  the  Spirltnal  Court  in 
m.  osnse  within  their  inrisdiction  is  conclusive  evi- 
dence in  the  point  tried ;  otherwise  of  a  collateral 


(c)  David  ▼.  FroiDd  (1  Myl.  &  Keen,  300).  Be- 
fore Sir  John  Leach,  M.K.  Januarv,  1838. — 
Where  an  intestate's  estate  has  heen  distributed, 
under  a  decree  in  an  administration  suit,  among 
persons  found  by  the  report  to  be  Us  next  of  kin,  a 
person  claiming  to  be  the  sole  next  of  kin  of  liie 
Intestate  is  not  precluded  from  filing  a  bill  against 
the  persons  alleged  to  have  been  erroneously  fbund 
to  be  tile  next  m  kin,  for  the  purpose  of  obtaining 
restitution  of  the  fond  so  distributed ;  and  if  the 
7%ht  of  the  plaintiir  so  claiming  be  established,  the 
persons  amonir  whom  the  fhnd  has  been  distributed 
wUl  be  compeUed  to  repay  it  to  the  plaintiir,  but  the 
plaiatlir  win  be  bound  by  the  accounts  taken  in  the 
adiniiristraition  suit. 

(d)  Longr.  WakeUng  (1  Beavan,  400).  Before 
Lord  Langdale,  M.R.  May,  1839,— A.  B.  being 
eatitited  to  a  fond  in  court,  died,  and  admioistratioa 
WIS  muted  to  a  person,  as  "  the  natural  and  law- 
fU  Sster**  of  A.B.  It  appearing  from  the  pro- 
ceedings in  the  cause,  that  A.B.  was  illegitimate, 
the  Court  refosed  to  pay  the  fond  to  the  adminis- 
tratrix, but  directed  it  to  be  carried  over  to  a 
separate  account,  with  directions  that  it  should  not 
be  paid  out  of  court  without  notice  to  the  Crown. 

(e)  Ro&insr,  CnUchUy  (2  Wilson,  122).  33  Geo. 
3, 1700.  dive,  Bathurst,  and  Nod,  justices.  Dower. 
—Marriage  must  be  tried  by  bishop's  certificate. 

(/)  JBlmsku  V.  TowHf  (2  Myl.  &  K.  780).  Be- 
fore Hie  Lords  Commissioners,  May,  1835. — ^A. 
assigned  a  fond  to  trustees,  upon  trust,  to  pay  the 
interest  to  B.  for  his  lifo,  and  after  his  decease  to 
pay,  transfer,  and  assign  tiie  same  among  B.*s  chil- 
ditti ;  and  if  no  child  of  B.,  from  and  immediately 
after  tile  deeease  of  B.,  upon  trust,  to  pay,  transfer. 
and  assign  the  same  as  A.  should  appoint ;  and 
in  dcAutlt  of  appointment,  to  pay,  transfer, 
aad  assign  the  same  to  such  person  or  persons 
TOIi.  I.  T 


as  should  at  the  time  of  the  decease  of  A.  be 
A.'s  next  of  Un.  A.  died  in  the  lifetime  of  B. 
without  having  made  any  appointment,  and  B. 
died  without  issue.  B.  is  not  ezdnded  from  the  be- 
nefit of  the  limitatioD  to  A.'s  next  of  kin.  AfSrmed 
on  appeal.  B.  was  the  only  surviving  brother  of 
A.,  and  there  were  children  of  a  deceased  bro« 
ther  of  A.  Held,  by  the  Lords  Commissioners, 
overruling  PkUlqts  v.  Gattht  BinckUy  v.  If ac2areiir, 
and  the  decision  in  the  present  case  at  the  Rolls, 
that  the  words  '*  next  of  kin,*'  used  simpUdtert 
are  to  be  taken  to  mean  "  nearest  of  kin,"  and 
that  consequently  B.'s  personal  representatives  were 
entitled  to  the  whole  fund. 

{g)  WW^  V.  Mangkt  (4  Beavan,  358).  July, 
1841.  Before  Lord  Langdale,  M.R.— By  the  set* 
tlement  made  on  the  marriage  of  £.  M.,  the  ulti- 
mate limitation  of  personal  property  was,  **  to  such 
person  or  persona  as  at  the  time  of  the  death  of 
E.M.  should  be  her  next  of  kin."  E.M.  died, 
leaving  a  father,  mother,  and  a  child.  Held,  that 
under  this  limitation,  this  father,  mother,  and  child 
took  as  her  next  of  kin  in  joint  tenancy. 

By  a  marriage  settlement,  the  wife's  portion  waa 
limited  to  the  wife  for  her  Ufe,  with  ressainder 
to  the  husband  for  life,  with  remainder  to  the 
children  of  the  marriage,  to  be  vested  at  twenty* 
one,  or  marriage ;  and  in  case  none  should  attaiB 
that  age  or  marry,  then  in  trust  for  the  brothers 
and  sisters  of  the  wife,  or  their  issue,  as  she  should 
appoint ;  and  in  defoult  of  appointment,  in  trust  for 
her  next  of  kin.  Held,  that  the  children  of  the. 
marriage  were  not  exduded  from  taking  under  tha 
ultimate  limitatioD. 

(A)  Duchess  of  Kingston'' s  ease  (20  Howell's  State 
Trials,  355).  In  the  House  of  Lords.  Monday, 
April  15, 1776.— A  sentence  of  jactitation  of  mar- 
riage is  not  condudve  evidence  of  its  validity ;  and 
may  be  impeached  as  having  been  obtained  by  fraud* 

(t)  Doe  4.  Strode  v.  Seaion  and  Others  (2  Cromp- 
ton, Meeson,  &  Rosooe's  Reports,  728).  Ex- 
chequer of  Pleas,  1835.  Lora  Abinger,  C.B., 
Parke,  B.,  Alderson.  B.— A  judgment  recovered  by 
the  defendant  in  a  former  ejectment  is  admissible 
in  evidence  against  the  lessor  of  the  plaintiff  on  tiia 
trial  of  a  second  cgectment,  where  t^  lessor  of  the 
plaintiff  and  the  defendant  are  the  same  parties. 

(k)  Vooght  V.  Winch  (2  Baraewall  &  Alderson, 
662)1  Banco  Regis,  1819.  Abbott,  C. J.,  Bavlev, 
J.,  Hohroyd,  J.— A  verdict  obtained  by  the  defend- 
ant in  a  former  action,  and  which,  if  pleaded  in 
bar,  would  be  an  estoppel,  when  given  in  evideneo 
under  the  general  issue,  is  not  condudve  sgainit 
the  plaintiff,  but  only  eiddencc  to  go  to  the  jury. 
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BiaBtical  Court  was  conclusive  as  to  the  title  of  the  next  of  kin.  (24  Hen.  8,  c.  1 2,  s.  9* ; 
13  Edw.  3,  c.  8  ;  Heusloe's  case,  9  Coke.)(a)  Lord  Hardwicke  says  the  Statute  of  Dis* 
tribudons  is  to  be  construed  by  the  rules  of  the  civil  law.  (Edwards  ▼.  FreemoM, 
2  Pr.  Wilhns.  441 ;  WaUis  v.  Hodson,  2  Atk.  117 ;  (6)  Carter  v.  Crawley,  Lord  Ray- 
mond, 496 ;  Palmer  v.  Elliot,  3  Mod.  58.) 

The  LORD  CHANCELLOR. — Accoiding  to  your  argument,  the  administrator 
would  have  a  right  to  retain  the  property  for  himself.  It  is  to  be  distributed  amongst 
a  class,  and  if  there  be  only  one  of  that  dass,  that  person  must  take  it.  The  adminis* 
trator  is  a  trustee;  that  is  the  way  I  should  interpret  the  statute. 

The  letters  of  administration  cannot  be  questioned ;  the  question  is  whether  the  fiicts- 
found  by  the  Ecclesiastical  Court  leading  to  that  conclusion  are  conclusive  upon  parties 
in  equity,  in  another  proceeding  ? 

Purvis, — The  cases  of  Thomas  v.  Kettericke  (1  Ves.  sen.  333),  (c)  and  Bouchierr. 
Taylor  (d)  (4  Bro.  Par.  Cas.  708,  Toml.  ed. ;  Hargrave's  Law  Tracts,  473),  are  decisive. 

The  LORD  CHANCELLOR.— 5<wcAiVt  v.  Taylor  seems  to  be  an  authority  directly 
in  point.  How  does  the  Vice-Chancellor  deal  with  that  case  ?  How  does  he  get  rid 
of  the  effect  of  it } 

Purvis. — He  referred  to  Blackham's  case.(e) 

(a)  Beruloe's  cue  (9  Coke,  64).  Trin.  42  Eliz. 
Reg. — In  debt  against  several  executors,  they  may 
plead  in  abatement  another  execator,  not  named  in 
the  writ  who  bad  administered,  although  such 
executor  refused  before  the  ordinary  to  proTe  the 
will. 

When  many  are  named  executors,  and  some  of 
them  refuse,  and  some  prove  the  will,  they  who 
refose  may  afterwards  at  their  pleasure  admi- 
nister, although  the  refusal  is  before  the  ordinarv ; 
but  if  all  refuse  before  the  ordinary,  and  the  ordi- 
nary commits  Bdmlai^tration  to  another,  they  ean- 
not  afterwards  administer. 

In  debt  against  an  executor,  he  may  plead  that 
the  testator  made  him  and  another  executor,  wlio 
liaa  administered,  and  is  aUve,  without  saying  that 
the  will  is  proved;  lor  after  the  executors  have 
administered,  and  so  have  once  taken  upon  them 
the  eharge  of  the  executorship,  they  cannot  after- 
wards rduse. 

When  the  Ecclesiastical  Court  has  proved  a  will, 
their  authority  is  executed,  and  they  have  no  power 
to  take  any  rdfasal  afterwards. 

{b)  WaiU$  V.  HodwM  (2  Atkins,  117).  January, 
1740.  Before  Lord  Chancellor  Hardwicke,  who,  la. 
giving  judgment,  expressed  the  following  as  bis 
opinion : — **  Everybody  knows,  w!iat  gave  rise  to 
the  Statute  of  IKstribntiona  was  the  contentioa 
between  the  common  law  and  the  Ecclesiastical 
Courts.*'  See  a  very  good  account  of  this  dispute 
in  Ptdmer  ▼•  JBUM ,  3  Mod.  68 ;  Carter  v.  Ormoley, 
lUiym.  496. 

The  third  and  fifth  sections  of  the  Statute  of  Dis- 
tributions shew  tiie  nain  seope  of  it  was  to  make 
the  jurisdiction  of  the  Ecdesiastioid  Court  more 
extensive  than  is  allowed  by  the  eommon  law. 

In  2  Williams,  441,  Sir  Joseph  Jekyl  states  at 
large,  in  the  case  of  Edwards  v.  meman^  the 
occasion  of  making  the  Statute  of  DiaCiibutions ; 
and  I  now  take  it  to  be  fully  settled,  that  this 
Act  is  to  be  construed  by.the  rules  of  the  civil  law. 

(e)  Thomas  ▼.  Kettericke  (1  Ves.  sen.  383). 
Before  liord  Chancellor  Hardwicke.  December, 
1749.— Distribution— ^and-daughter  of  the  sister 
and  the  daughter  of  the  aunt  of  the  intestate  are 
in  equal  degree. 

The  Court  of  Equity  to  determine  by  same  rules 
as  to  distribution  and  legacies  as  the  Court  Eeele- 
siasiical. 

The  rules  of  computing  degrees  different  in  the 
dvil  from  the  canon  law ;  our  courts  compute  by 
the  fomer. 


(d)  Bouehier  v.  TapJar  (4  Bro.  Par.  Cases,  708 
Toml.  ed.).  7th  March,  l776.^After  a  sentence  in 


the  Ecclesiastical  Court,  determining  the 
of  who  are  the  next  of  kin  of  an  intestate,  and 
granting  letters  of  administration  to  the  peraon. 
found  to  be  such  next  of  kin,  the  Court  of  Cbaa^ 
eery  is  precluded  from  directing  any  issue  to  Uj 
that  question. 

(e)  The  following  passages  (torn  the  judgment  of 

Vice -Chancellor  Knight  Bruce  form  the  reply  tothr 

Lord  Obaneellor's  question.    After  reading  sevcnl 

lassages  from  the  opiidon  of  Chief  Justice  De  Grey, 

'\  the  Duc?iess  of  Kingston's  case,  his  Honour  oddt 

In  Outram  v.  Moreioood,  we  find  LordEUeaboroogk 

laying  it  down  that  a  judgment  is  final  only  for  Its 

own  proper  purpose  and  object,  and  no  fbrthcr.    la 

Blaekham*s  esMe,  Iiord  Holt  long  before  had  i 

speaking  of  the  Ecclesiastical  Courts,  '  A  i 

which  has  been  direetly  determined  by  theirs 

cannot  be  gainsaid ;  their  sentence  is  oondu&ve  ia 

such  cases,  and  no  evidence  shall  bo  admitted  to 

1>rove  tiie  contrary.  But  that  is  to  be  intended  onlf 
n  the  point  directiy  tried ;  otherwise  it  is  II  a  eoDa. 
teral  matter  be  collected  or  inferred  from  their  sen- 
tence, as  in  this  case ;  because  the  administratkm  Is 
granted  to  the  defendant,  therefore  they  infer  tint 
the  plaintiff  was  not  the  intestate's  hnsband,  as  he 
could  not  have  been  taken  to  be,  if  tha  point  tiisre 
tried  had  been  married  or  unmarried,  and  their  sea* 
tencehad  been  not  married.' "  And  In  a  subseqaeat 
part  of  his  judgment,  the  ^ce-Ohnncellor,  sAer 
reading  the  sentence  dT  the  Eodeaiafltical  Comtla 
this  case,  went  on  to  say,  '*  I  see  no  substantial  dif* 
Cersace  (from  the  sentence  of  the  EoeleriasttaL 
Court  in  the  Duchess  qf  Kingston's  case)  for  the  pre- 
sent purpose ;  nor  does  it  seem  unrcasonnhle  thai 
n  pnrtv,  where  the  only  contest  is  for  adndnlstratiaB^ 
should  be  allowed  not  to  put  forward  the  whole 
strength  of  his  case,  but  should,  espedally  if  lie  be- 
lieve his  opponent  honest  or  solvent,  be  abAe  to  retizs 
early  with  a  half-proved  case,  from  sudi  a  preBnI- 
nary  dispute  for  an  office,  without  forfeiting  his 
right  of  distribution.  The  defendant's  counsel  have, 
in  effiBct  admitted,  that  it  is  competent  to  any  per- 
son who  did  not  engage  in  that  proceeding  to  akv 
that  he  is,  if  in  truth  he  is,  the  intestate's  husbandv 
or  sole  next  of  kin,  to  the  absolute  exdnsion  of  bolk 
the  present  parties  from  distribution;  and  have 
almost,  if  not  quite,  conceded  that,  without  appeal- 
ing or  questionmg  the  soundness  of  what  the  Eccle- 
siastical Court  did  when  the  case  was  before  it,  tha 
present  plaintiffs  may  adopt  a  proceeding  in  that 
jurisdiction,  under  which  they  may  be  let  in  to  shew, 
for  the  effectual  purpose  of  distribution,  the  rdntlon* 
ship  which  they  allege,  if  they  truly  allege  it.  But 
the  defendant  contends,  that  it  is  an  essential  pn- 
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The  LORD  CHANCELLOR. — There  the  point  was,  married  or  not  married,  and 
no  express  decision  on  the  point. 

Purvis. — The  Ecclesiastical  Court  has  competent  jurisdiction  not  only  to  grant 
administration  hut  to  decree  distribution.  The  sentence  of  the  Ecclesiastical  Court 
might  have  been  pleaded  in  bar. 

The  LORD  CHANCELLOR. — I  have  been  inquiring  what  further  evidence  is 
admissible  in  the  Ecclesiastical  Court.  The  inclination  of  opinion  seems  to  be,  that  it 
may  be  admitted. 

Simpkinson,  in  reply,  referred  to  Anon.  Cases,  temp.  Hardw.  12. 

The  LORD  CHANCELLOR. — I  have  made  some  inquiries  from  a  high  source  as 
to  the  admission  of  additional  evidence  in  the  Ecclesiastical  Court,  and  the  inclination 
of  opinion  seems  to  be  that  it  may  be  received.  It  is  a  very  important  case.  But  for 
the  decisions,  I  should  have  some  difiSiculty  in  saying  additional  evidence  in  another 
proceeding,  with  another  object,  should  not  be  received*  I  will  give  the  argument  my 
best  consideration. 

JudgmenL'-^uly  10. 

The  LORD  CHANCELLOR. — In  this  case  Harriet  Martindale  Smith  died  unmarried 
and  intestate,  and  a  suit  was  instituted  in  the  Prerogative  Court  for  the  adminstratioxr 
of  the  intestate's  estate ;  the  defendant  Jackson  in  &at  suit  claimed  as  second  cousin 
and  next  of  kin  of  Harriet  M.  Smith,  the  intestate,  and  the  pkintifT,  Mrs.  Barra, 
daimed  as  her  niece  and  next  of  kin.  The  Prerogative  Court  decided  in  favour  of  the 
claim  of  Jackson,  the  sentence  of  the  Court  being  that  he  should  have  a  grant  of 
administration  as  the  next  of  kin  of  the  intestate.  A  suit  was  then  instituted  in  this 
court  by  Mrs.  Barrs,  claiming,  as  niece  and  next  of  kin,  to  be  entitled  to  the  residuary 
estate  of  the  intestate,  Harriet  Martindale  Smith*  The  defendant  Jackson  by  his  ahswev 
insists  that  the  sentence  of  the  Ecclesiastical  Court,  by  whidi  administration  wa9 
awarded  to  him,  is  conclusive  of  his  title  as  next  of  kin,  the  vety  same  question  put 
in  issue  in  this  suit  having  been  decided  by  the  sentence  of  the  Ecclesiastical  Court. 
Tlie  sole  question  in  this  suit,  therefore,  is,  whether  the  same  point  which  is  put  in  issue 
in  this  cause  has  been  decided,  by  the  Ecclesiastical  Court,  in  favour  of  the  defendant 
Jackson  ?  and  then  comes  the  furtiier  question,  whether  the  point  having  been  so  decided 
in  another  suit,  the  sentence  is  conclusive  in  this  court  in  favour  of  the  tide  of  the 
defendant  Jackson  ?  The  Vice-Chancellor  directed  an  issue,  and  against  that  decision 
the  defendant  has  appealed  to  this  Court.  It  was  stated  in  argument  at  the  bar,  both  at 
the  hearing  and  in  this  court  and  before  the  Vice-Chancellor,  that  the  point  hod  been 
expressly  decided  by  the  Houee  of  Loids,  in  the  year  1776,  in  the  case  of  Bouchier  v. 
Tsylor,  reported  in  the  4th  vol.  of  Brown's  Parliatnentary  Cases.  If  the  point  has 
been  raised  and  decided  in  that  case  by  the  House  of  Lords,  the  ultimate  Court  of 
Appeal,  I  am  in  this  court,  without  any  reference  to  general  reasoning,  bound  by  that 
decision.  It  becomes  material,  therefore,  to  consider  with  attention  the  case  of 
Bouchier  v.  Taylor.    These  are  the  facts  of  that  case.    Alice  Merchant,  who  claimed 

limlxiary,  ia  each  case,  to  obtain  a  rerocatioa  or  any  repeal  or  reroealion  of  tht  letters  of  adminia- 

repeal  of  the  eiditiog  grant  of  adxniniBtratioo,  and  tnHon,  an  admhiiatrator  has  been  coBit»elled  to  ae- 

that  tiioogb  such  a  re:? ocation  or  repeal  might  givB  oonnt  and  distribute  in  a  manner  at  varianee  with 

the  plainUiiB  a  title  to  sue  in  this  eoart,  they  have  the  alleged  title  under  which  he  obtained  that  eha- 

none  previously.     To  this  position  I  cannot  agree,  racier.    «    *    «    Upon  the  several  eoosideratlons 

"Withoat  giving  any  opinion,  indeed  without  know-  to  wfaieh  I  have  alluded,  and  being  of  opinion  that 

Ing  what  woold  be  the  partienlar  coarse  or  formali-  it  ia  not  neoessarUy,  and  ought  not  without  neeessity, 

ties  in  the  Ecclesiastical  Court,  were  the  plaintiffs  to  be  inferred  from  the  judgment  of  the  House  of 

agun  to  resort  to  that  jurisdiction,  it  is  sufficient  for  Lords  in  Taylor  v.  BouchieTf  that  the  House  judl- 

me  to  be  satisfied  that  the  eonewreni  jurisdiction  dally  held  the  sentence  then  in  question  conclusive; 

toJdeh  I  am  now  adminittering  is  not,  in  matters  of  being  also  of  opinion  that  the  decree  in  T^omot  v. 

foann.  and  procedure,  bound  by  the  regulations  of  Ketterieke  and  my  present  decision  may  well  stand 

other  tribunals,  and  that  to  compel  an  administrator  together,  I  fed  it  mv  duty  to  incur  the  charge  of 

to  perform  an  obligation  and  trust  whidi  the  legis-  differing,  if  I  am  differing,  from  the  high  and  vene- 

lature  has  strictiy  commanded  him  to  perform,  is  rable  authority  of  Lord  Hardwicike  and  Lord  Mans- 

not  less  the  duty  of  this  Court,  because  the  allega-  fidd,  than  in  contradiction  to  my  fixed  belief  of  what 

tions  by  means  of  which  he  obtained  that  office  were,  the  law  of  this  country  is,  to  say  that  the  sentence 

if  they  were,  false.    In  Blaekham*$  case  no  such  of  the  Ecdesiastical  Court,  though  unrevoked,  is 

diSBculty  seems  to  have  oceurred  to  the  mind  of  Lord  in  the  present  suit  condusite  on  the  question  of 

Holt;  and  I  am  mistaken  if  instances  eannot  be  distribution."    (1  You.  &  Col.  Cha.  Cas.  pp.  591 1 

found  in  the  Court  of  Chancery,  where,  without  600,  Coi.) 
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to  be  next  of  kin  of  Mrs.  MiQington,  an  intestate*  as  first  cooain,  and  Dr.  Boodiier,  nbo 
claimed  as  first  cousin  once  removed,  had  been  competitors  for  administration  in  tb^ 
prerogative  Court.  Alice  Merchant  died  during  the  suit  in  the  Beclefflastical  Coort, 
nhich  was  continued  by  her  executors,  and  sentence  was  pronounced  declaring  that  the 
executors  had  failed  to  prove  Alice  Merchant  to  have  been  the  next  of  kin  of  fiie 
intestate*  and  directing  administration  to  be  granted  to  Dr.  Bouchier.  The  queatkn, 
therefore*  turned  solely  on  the  point  of  the  title  to  administration,  and  it  was  deeidied 
in  favour  of  Dr.  Bouchier.  Several  years  afterwards  a  suit  was  instituted  in  this  oonit 
by  Taylor,  who  was  residuary  legatee  under  the  will  of  Alice  Merchant,  claiming  under 
title  as  next  of  kin,  against  Dr.  Bouchier,  for  a  distribution  of  the  effects  of  Mrs.  MH- 
lington,  and  he  pleaded  his  tide  as  next  of  kin,  under  the  sentence  of  the  Ecclesiasticd 
Court.  Taylor  had  been  no  party  to  the  suit  in  the  Prerogative  Court,  and  one  ques- 
tion was»  whether  the  sentence  of  that  Court  was  conclusive  in  another  suit  not 
between  the  same  parties.  The  question  came  on  before  the  Master  of  the  Rolls,  and 
an  order  was  made,  "  that  the  parties  should  proceed  to  a  trial  at  law  on  the  issue. 
whether  Francis  Millington,  father  of  the  intestate,  Alice  Merchant,  was  brother  of  Sfr 
Thomas  Millington  in  the  pleadings  mentioned ; "  and  the  plaintiff  there  was  to  be  the 
plaintiff  at  law,  and  the  Sppdlant,  Dr.  Bouchier,  was  to  be  the  defendant.  From  diat 
decree  an  appeal  was  made  to  Lord  Bathurst,  Ghaneellor,  who  varied  the  order  ol  the 
Master  of  the  RoUs,  by  directing  that  the  terms  of  the  issue  should  be  "  whether  tks 
testatrix,  Alice  Merchant,  was  tibe  cousin  german  and  next  of  kin  of  Ann  MSlingliQB 
in  tiie  pleadings  mentioned,  at  the  time  of  the  death  of  the  said  Ann  Millington/' 
From  tins  decree  also  Dr.  Bouchier  appealed,  as  it  was  said  for  the  appeal  that  then 
were  two  general  grounds  on  which  tike  issues  to  try  whether  Alice  Merchant  w«s  tiM 
cousin  german  and  next  of  kin  of  the  intestate,  Ann  MiUington,  ought  to  hav«  been 
refused :  one,  that  the  sentence  of  the  Ecclesiastical  Court,  by  whidi  the  letters  ef 
administration  were  granted  to  the  appellant*  Dr.  Bouchier,  excluded  the  Court  of 
Ghaneery  from  the  power  of  directing  an  issue ;  the  oMer*  that  if  the  Court  had  the 
power,  it  ought  not,  under  the  circumstances  of  the  case,  to  have  be^i  exercisedl  m 
fn/feai  of  the  respondents.  The  precise  point  was,  therefore*  raised  in  that  csml 
There  were  two  points  in  controversy  :  one*  whether  the  sentence  of  ^e  Eorkpitrtical 
Cknurt  was  conclusive  of  the  title  as  next  df  kin ;  the  o&er  turned  on  special  dxcani^ 
stances*  on  the  merits.  The  Master  of  the  Rolls  directed  an  issue,  as  in  the  preseil 
case,  to  try  whether  Alice  Merchant  was  next  of  kin ;  and  his  order,  on  aj^pesL  was 
oonfomed  by  Lord  Chancellor  Bathurst.  The  question  was,  whether  the  deciflDka  in 
ib»  suit  for  administration  in  the  Ecclesiastical  Court  was  conclusive  and  bsadiBg^a 
the  parties  in  the  suit  in  this  court.  It  was  not  a  suit  between  the  same  parties  whn 
contested  the  administration*  but  a  siut  against  one  of  those  parties  b7  %  p«Tssn 
cbdraing  under  the  other,  wUidi,  in  effect*  was  the  same  thing.  The  deeiston  im  Asl 
case  proceeded  solely  upon  the  same  point  as  in  this  case,  namely,  wMob  of  the  tva 
parties  was  next  of  kin.  When  that  suit  came  on*  the  sontence  o£  the  Flrrlrrrinetifnl 
Court  was  pleaded  in  bar.  The  plea  was  ordered  to  stand  for  an  answer*  with  libev^ 
to  except.  Exceptions  were  taken  to  the  answer.  From  this  decree  Dr.  Bouchier 
appealed  to  the  House  of  Lords,  and  before  them  also  two  points  were  made :  the  one 
beiBg  whether  the  sentence  of  the  Ecclesiastical  Court  was  or  was  not  condusive ;  the 
other,  whether,  under  the  special  circumstances  of  the  case,  an  issue  was  not  improper. 
When  the  case  was  heard  on  appeal  by  the  House  of  Lords*  Lord  Bathurst  was  stiB 
Chancellor.  Lord  Mansfield  was  present,  and  delivered  the  judgment  of  thr  Hotmc  in 
fact*  was  the  only  person  who  took  any  part  in  the  discussion ;  and  the  House  of  Lords 
reversed  the  decree  of  the  Lord  Chancellor  Bathurst  upon  both  grounds  in  his  present* 
If  this  point  was  raised  and  dedded  in  that  case,  it  condudes  tins  Court,  and  is  binding 
on  the  present  case.  It  was  said  that  nothing  appears  upon  the  feice  of  the  decree  to 
shew  the  grounds  upon  which  the  House  of  Lords  decided  th^t  case*  As  to  that*  it  is 
not  the  usage  of  the  House  of  Lords  to  state  in  their  orders  the  grounds  of  their 
decisions.  In  order  to  know  the  grounds  of  their  decisions,  the  reports  of  the  aj-guments 
on  hearing  in  the  House  of  Lords  and  the  language  usetd  in  pvonouncing  judgment 
must  be  looked  into.  In  1776,  there  were  no  reports  of  cases  in  the  House  of  Lords. 
Mr.  Brown  only  collected  and  abstracted  the  appeal  cases  lying  on  the  table  of  the 


licrase;  and  therefore,  if  there  ^was  nodung  more  than  ^Brown's  report,  we  could  only 
csoDJectuxe  wlM  were  the  groimds  of  the  dedeion.  But  it  so  happens  that  we  h«fe 
distinct  proof  Hat  ^e  House  of  Lords  decided  upon  both  grounds,  in  the  evidence  of 
Mr.  Hargmrt;  who  wm  eonnsel  in  the  -cause,  took  pert  in  the  azgument  and  was 
present  when  judgment  rsvernng  Lord  BatUurst^s  decree  weamoved  by  Loid  Mansfic^, 
^0  was  ^e  onfy  person  that  spoke.  There  con  be  no  better  evidence  than  Mr. 
Hsrgmve's  on  the  matter,  and  be  distinttly  says  the  judgment  proceeded  upon  bolli 
grounds.  This  appears  in  Mr.  Hatgnnre's  Law  Tracts,  and  it  is  material  that  I  should 
advert  to  the  account  of  the  case  which  he  has  given  in  a  note  at  p.473,  of  the 
grounds  on  whidi  the  House  of  Lords  decided  the  case.  I  will  read  Mr.  Hargrave's 
note :  *'  There  were  two  grounds  on  wliidi,  as  ^  appeyaots  conceive,  the  issue  to  tQr 
whether  Alice  Merchant  was  the  cousin  german  and  next  of  kin  to  tiie  intestate.  Aim 
Mfllington,  ought  to  have  been  refeved.  One  is,  that  the  sentence  of  the  Ecclesiastical 
Court*  by  which  the  letters  of  administration  were  granted  to  tiie  appellant.  Dr.  Bou- 
chier,  excludes  the  Court  of  Chancery  from  the  power  of  directing  an  issue ;  the 
other  is,  that  if  the  Court  had  the  power,  yet,  under  the  particular  ctnmmstances  of 
the  present  ease,  it  ought  not  to  &ve  been  exercised  in  favour  of  the  respondent." 
And  he  afterwards  states  that,  "  on  the  hearing,  the  decree  was  reversed  upon  both 
grounds,  and  without  the  least  opposition  by  tlie  Chancelbr  or  any  otiierlord."  And 
Lord  Mansfield,  who  was  the  only  speaker  on  the  subject,  in  his  reasons  against  tiie 
decree,  was  dear  diat  the  sentence  was  conclusive,  notwidistanding  the  difference  in 
point  of  o\^ects  between  the  two  smts ;  and  tiiat  tiie  Court  of  Chancery,  in  exercising 
its  concurrent  jurisdiction  as  to  distribution,  was  concluded  by  the  sentences  of  the 
Ecclesiastical  Court  in  granlang  administration,  and  not  at  liberty  to  examine  the  points 
decided  in  the  ezereise  of  that  peculiar  jurisifictioii.  From  tiiese  reasons  it  is  plain 
that  the  decision  vrould  be  the  same,  although  the  objects  of  ^be  two  suits  were 
different,  the  one  being  for  administration,  the  other  for  distribution.  It  appears, 
dterefore,  that  the  case  of  Bauekier  v.  IZbylor  came  before  the  House  of  Lords  on  the 
same  point,  and  if  I  am  satisfied  that  the  representatbn  made  of  the  grounds  upon 
which  tiiot  ease  was  decided  is  correct,  and  I  have  no  reason  to  doubt  it,  the  point 
arising  in  this  case  has  been  decided  by  the  House  of  Lords,  the  ultimate  court  of 
appeal,  and  I  «m  bound  by  it. 

It  was  also  said  that  the  contrary  opinion  was  expressed  in  the  same  year  (1776)  by 
die  judges,  in  the  Duchesi  of  Kingitm'9  case,  in  the  judgment  delivered  on  their 
behalf  before  the  House  of  Lords ;  but  that  opinicMi  was  deKvored  three  months  before 
tiie  decision  in  Bouekier  t.  Hiylor,  and  no  opinion  of  the  judges  can  be  put  in  compe- 
tition with  a  judgment  of  the  House  of  Lords,  nnless  that  opinion  was  adopted  by  the 
House.  That  ease  is  a  cyfierent  one  horn  that  of  Usac^Mr  v.  Ikyl^r.  The  Duokms 
of  Kingston's  case  in  the  Bcdesiastical  Court  was  a  suit  for  jactitation  of  marriage ; 
it  was  decided  between  Mr.  Harvey  and  the  Duchess  of  Kingston.  Hie  ecdesiastioal 
suit  vras  not  between  tite  Crown  and  the  Dudicss  oi  Kingston;  bat  there  wasa  proseou* 
tion  for  bigamy,  which  was  at  the  suit  of  the  Grown  against  the  Duchess  of  Kingston ; 
and  the  only  point  decided  in  that  case  was,  that  the  sentence  of  the  Ecclesiastical 
Court  in  a  salt  for  jaotitaftion  of  manriage  was  not  oonolusive  on  a  prosecution  for 
bigamy ;  that  was  a  orimmal  ease,  (a)  There  is,  therefore,  nothing  in  the  opinion  of  the 
judges  in  the  Duchess  of  Kingston's  case  at  variance  with  the  decision  in  Bouehier  v. 
D^hr,  I  have  read  tine  <^inion  of  Chief  Justice  De  Gr^»  and  there  is  in  that  opinion 
no  position  contrary  to  the  deeieion  in  Bonekier  t.  1\»yior, 

(«)   DueKm   9/    KiMg$ton*9    csM,    1776    (90  Crown  msw  be  admitted  to  afoid  the  effect  of  sach 

HoweU's  State  Trials,  p.  637»  note),  oontalne  the  aenienee,  by  proYiag  tbe  auMe  to  have  been  ob- 

questions  put  to  the  judges,  and  their  opinion  tiure-  tained  by  fraud  and  coUoaion  ? 

00  as  dcUTcred  by  Lord  Chief  JnaticeDe  Grey,  iraa  Lord  CUcf  Juatice  De  Orty«— Wbat  hae  been 

whUtk  the  following  passages  are  extraeta :—  said  at  the  bar  ia  «ertain)y  tne  ss  a  general  prin- 

Question  1.  Whether  a  sentence  of  the  Spiritnal  dple,  that  a  transactfaMi  betwnen  two  parties,  in 

Court  against  a  marriage  in^  a  suit  for  jactitation  iudicial  proeeedings,  oqght  not  to  be  binding  on  a 

third.       —       -       - 


of  marriage  is  eonclasive  eiideneey  eo  aa  to  atop  the     third.       4e       »       »       There  are  some  exoep« 
oenasel  for  the  Crown  from  proving  the  said  mar*     tions  to  thia  nde,  ftmnded  apon  particvlar  reasc 
riage  in  an  indictment  for  polygamy  ?  which  itre  not  appUcaUe  to  the  present  subject. 


oeuasel  for  the  Crown  from  proving  the  said  mar*     tions  to  thia  nde,  ftmnded  apon  particvlar  reasons, 
lage  in  an  indictment  for  polygamy  ?  which  itre  not  oppUcaUe  to  the  present  subject. 

2.  Whetheri  admitting  such  sentence  to  be  eon-  From  the  variety  of  eaaes  nlatlT^  to  jndgai«nts 


dniiTe  on  soch  iadictment,  the  counsel  for  the     bdng  given  in  evidence  in  dvil  soits,  these  two 
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It  was  then  said,  that  from  the  form  of  the  sentence  in  this  case  it  could  not  be 
conclusiye.  The  sentence,  after  stating  the  controversy  between  the  parties,  dedaied 
that  Mrs.  Barrs  had  failed  in  her  proof  that  she  was  next  of  kin  of  the  intestate ;  that 
is  the  usual  form  of .  sentence  in  the  Ecclesiastical  Court.  Jackson  had  proved  that  he 
was  next  of  kin,  and  administration  was  granted  to  him,  and  the  form  of  the  sentence 
is  the  same  as  in  Bouchier  v.  Taylor,  so  that  if  any  argument  is  built  upon  the  fonn  of 
the  sentence,  the  question  has  been  decided  by  that  case.  I  think  nothing  turns  upon 
tiie  form  of  the  sentence,  which  was  a  decision  founded  upon  the  facts  proved  before  the 
Ecclesiastical  Court ;  it  is  a  mere  technical  form  of  expression  on  the  fects  proved  for 
the  purpose  of  obtaining  administration.  It  was  material  to  observe  that,  before  the 
case  of  Bouchier  v.  Taylor,  the  same  point  had  been  decided  in  the  same  way  by  Lord 
Hardwicke  in  the  case  of  Thomas  v.  Kettericke,  In  that  case  a  contest  arose  in  the 
Ecclesiastical  Court  between  the  plaintiff  and  defendant  for  administration  to  Silvester 
Andrews,  who  died  intestate ;  the  plaintiff  was  grand-daughter  of  his  sister,  and  tlie 
defendant  daughter  of  his  aunt.  The  sentence  of  the  Prerogative  Court  was,  that  the 
defendant  was  one  of  the  next  of  kin  to  the  intestate,  and  in  equal  degree  with  the 
plaintiff;  and  administration  was  granted  to  the  defendant,  who  was  of  full  age.  It 
was  argued  that  the  plaintiff,  Thomas,  was  nearer  of  kin  than  the  defendant,  and  thal^ 
notwithstanding  the  sentence  of  tbe  Ecclesiastical  Court,  the  Court  of  Chancery  would 
investigate  the  title  in  a  suit  for  distribution,  and  that  the  plaintiff  was  sole  next  of 
kin.  Lord  Hardwicke  said  :  "  The  first  question  is,  whether  I  am  not  condaded  by 
what  the  Ecclesiastical  Court  has  done  ?  and  I  think  I  am,  and  cannot  deteimine 
the  contrary."  I  think  this  a  stronger  case  than  Bouchier  v.  Taylor,  Lord  Hardwicke 
puts  this  case  :  "  If  I  determined  the  plaintiff  to  be  nearer  of  kin^it  is  directly  contiaiy 
to  the  foundation  of  this  sentence,  which  would  make  it  erroneous,  and  to  be  reversed. 
The  consequence  of  which  would  be,  that  by  choosing  to  come  here  for  a  distributioc 
you  would  change  the  rule  relating  thereto;  for  the  suit  might  have  been  in  tbe 
Ecclesiastical  Court  for  distribution  as  well  as  here ;  and  that  Court  could  not  have 
contradicted  the  sentence  by  which  administration  was  granted ;  then  I  am  equally  bound 
thereby."    There  are  conflicting  decisions  upon  the  effect  of  a  sentence  of  the  Ecdesus- 

deductions  seem  to  foUow  as  generally  true :  first, '    been  recdved  as  conclusive  evidence  on  a  qneitioB 
that  the  judgment  of  a  Court  of  concurrent  Juris-     of  legitimacy  arising  inddentallj  upon  a  '  ~  ' 


diction,  directly  upon  the  point,  is  as  a  plea,  a  bar,  a  real  estate, 
or  as  evidence,  conclusive,  oetween  the  same  parties,  A  sentence  in  a  cause  of  jactitation  has  been  le- 
upon  the  same  matter  directly  in  question  in  ceived,  upon  a  title  in  qectment,  as  evidence  agaiHt 
another  court ;  secondly,  that  the  judgment  of  a  a  marriage,  as  in  like  manner  in  personal  actloBi^ 
Court  of  exclusive  jurisdiction,  directly  upon  this  immediately  founded  on  a  supposed 
point,  is  in  like  manner  condusive  upon  ue  same  »  «  »  q^^  |q  3^  these  1 
matter,  between  the  same  parties,  coming  indden-  parties  to  the  suits,  or  at  least  the  parties  1  ^ 
tally  in  question  in  another  court  for  a  different  whom  the  evidence  was  received,  were  parties  ts 
purpose.  But  neither  the  judgment  of  a  concur-  the  sentence,  and  acquiesced  under  it ;  or  daimei 
rent  or  ezdusive  jurisdiction  is  evidence  of  any  under  those  who  were  parties,  and  had  aoqufieseed. 
matter  which  came  collaterally  in  question,  tiiough  But  although  the  law  stands  thus  with  regard  ts 
within  thdr  jurisdiction  ;  nor  of  any  matter  ind-  dvU  suits,  proceedings  in  matters  of  crime,  a^ 
dentally  cognizable ;  nor  of  any  matter  to  be  in-  espedally  of  felony,  ftU  under  a  different  con- 
ferred by  argument  from  the  judgment.  rideration :  first,  llecause  the  parties  at«  not  thi 
Upon  the  snlrject  of  marriage  the  Spiritual  Court  same ;  for  the  king,  In  whom  the  trust  of  proseeot- 
has  the  sole  and  exclusive  cognizance  of  questions,  ing  public  offences  is  vested,  and  which  is  ezeoM 
and  dedding  directly  the  legiality  of  marriage,  and  by  his  immediate  orders,  or  in  his  name,  by  sobb 
of  enfordng  spedfically  the  rights  and  obligations  prosecutor,  is  no  party  to  such  proceediaes  in  the 
respecting  personsdependingupon  it;  but  the  Tem-  Eicclesiastical  Court,  and  cannot  be  adimtted  to 
poral  Courts  have  the  sole  cognizance  of  examining  ddbnd,  examine  witnesses,  or  in  any  mftn^^f^  iater- 
and  dedding  upon  all  temporal  rights  of  property ;  vene  or  appeal ;  secondly,  such  doctrines  wooU 
and,  so  far  as  such  rights  are  concerned,  they  have  tend  to  give  the  Spiritual  Courts  an  immnmAia^  i^. 
the  inherent  right  of  dedding  incidentaUy,  either  fluence  in  trials  for  offences,  and  to  draw  the  ded- 
upon  the  fact  of  the  legalitv  of  marriage,  where  non  from  the  course  of  the  common  Iscw  to  wUc^it 
they  lie  in  the  way  to  tiie  decision  of  the  proper  soldy  belongs.  *  «  ■ »  y^^  ar«,  thenibre, 
objects  of  thdr  jurisdiction.  »  «e  »  »  unanimously  of  opinion,  first,  that  •  sentence  of 
Where,  in  dvil  causes,  they  (the  Temporal  Courts)  the  Spiritual  Court  against  a  marriage  in  a  snifc  of 
found  the  question  of  marriage  directiy  determined  jactitation  of  marriage  is  not  condusive 


by  the  Ecclesiastical  Courts,  they  received  the  soas  to  stop  the  counsd  for  the  Crown  from  piofis^ 

sentence,  though  not  as  a  plea,  yet  as  proof  of  the  the   marriage  in  an  indictment   fbr  polygsmy; 

fact;  it  bdng  an  authoritv  accredited  in  a  judicial  second,  that  the  sentence  might  be  nvoi£d  by 

proceeding  by  a  Court  of  competent  jurisdiction,  proving  that  it  was  obtafaied  by  frmud  and  eoU 

*       *       *       Hence  a  sentence  of  nullity,  ludon. 
and  a  sentence  in  afibmance  of  marriage,  have 
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tical  Court,  but  I  have  infomed  myself  by  communication  with  one  of  the  highest  autho* 
rities  in  that  Court,  and  I  learn  that  a  sentence  of  the  Ecclesiastical  Court,  unappealed 
from,  is  conclusive.  It  is  true  that  Lord  Hardwicke,  in  Thomas  v.  Kettericke,  agreed 
with  the  Ecclesiastical  Court  upon  the  merits ;  but  it  is  clear  from  his  judgment,  that 
if  he  had  differed  in  opinion  he  would  still  have  felt  himself  bound  by  the  sentence. 

Blackham's  case  was  adverted  to  in  the  course  of  the  argument;  that  case  is  reported 
in  1  Salkeld,  290,  and  was  before  Lord  Holt :  "  In  trover  the  plaintiff  proved  the 
goods  to  be  in  his  possession,  and  to  be  taken  away  by  the  defendant ;  the  defendant 
shewed  that  these  were  the  goods  of  Jane  Blackham,  in  her  lifetime,  and  that  the 
defendant  had  taken  out  letters  of  administration  to  her,  and  so  was  entitled  to  the 
goods.  Upon  this  the  plaintiff  proved  that  some  few  days  before  her  death  she  was 
actually  married  to  him ;  and  in  answer  to  that,  it  was  insisted  that  the  Spiritual  Court 
had  determined  the  right  to  be  in  the  defendant,  for  they  could  not  have  granted  ad- 
ministration to  the  defendant,  but  upon  supposing  there  was  no  such  marriage,  and  that 
this  sentence,  being  of  a  matter  within  their  jurisdiction,  was  conclusive,  and  could  not 
be  gainssud  in  evidence  ;'*  and  Lord  Holt  says :  "  A  matter  which  has  been  directly 
determined  by  their  sentence  cannot  be  gainsaid.  Their  sentence  b  conclusive  in  audi 
cases,  and  no  evidence  shall  be  admitted  to  prove  the  contrary ;  but  that  is  to  be 
intended  only  in  the  point  directly  tried.  Otherwise  it  is,  if  a  collateral  matter  be 
collected  or  inferred  from  their  sentence,  as  in  this  case,  because  the  administration  is 
granted  to  the  defendant ;  therefore,  they  infer  that  the  plaintiff  was  not  the  intestate's 
husband,  as  he  could  not  have  been  taken  to  be,  if  the  point  there  tried  had  been 
married  or  unmarried,  and  their  sentence  had  been  not  married."  It  is  remarkable 
that  Lord  Mansfield,  in  delivering  the  judgment  of  the  House  of  Lords  in  Bouchier  ▼• 
Taylor,  relied  on  and  read  the  language  of  Lord  Holt  out  of  the  report  in  Salkeld. 

I  will  not  enter  into  the  general  arguments  which  have  been  addressed  to  the  Court 
upon  this  question,  because  if  the  pomt  was  decided  in  the  case  of  Bouchier  ▼.  Taylor, 
I  am  bound  by  that  decision,  whatever  opinion  I  might  entertain.  This  case  so 
closely  resembles  that  of  Bouchier  v.  Taylor,  that  I  think  I  am  bound  by  that  decinon. 
For  these  reasons,  the  appeal  against  the  Vice-Chancellor^s  decree  must  be  allowed. 


ROLLS   COURT. 

JUay  26,  and  August  9,  1845. 

LovB  V,  Oazx.  (a) 

JFUl^Cimtiruetum-^StaL  11  Geo.  4  8fl  Wm.  4,  e.  40,  operation  of^Reeidue,  ejiprea  diepoei^ 

A  testator  bequeathed  certain  houses  to  G.  G„  **  and  all  rents  due  at  my  death  qfall  my  houses  I  will 
and  bsqueath  to  G.  G.  and  C.  G.,  my  two  sxeeutors ;  to  them  Idogwe  all  my  money  on  mortgage, 
Sfe.f  aU  my  clothes,  ^e.t  all  I  am  worth  at  my  deaths  for  you  to  pay  all  as  JbllowSf"  and  then  be* 
gueaihed  seseral  legacies.  It  was  held,  that  the  residue,  ^fter  payment  qf  legaeiee,  ^-c,  did  not 
oelong  to  the  executors  beneficially,  but  that  they  must  be  deemed  trustees  qfit/or  ths  next  qfkm^ 
Wider  the  11  Geo.  4  ^  I  Wm.  4,  c.  40,  there  being  no  manifestation  qf  intention  by  the  testator  to 
gioe  it  to  ths  executors  beneficially* 

WILLIAM  WISEMAN  duly  made  his  will*  bearing  date  the  21st  day  of  April, 
1842,  as  follows :— "  St  Pancras,  Middlesex,  April  21st,  1842,  in  the  year  of 
our  Lord.  I,  '^iVllliam  Wiseman,  being  of  a  sound  disposing  mind  and  memory,  God  be 
praise  for  it,  I  do  make  and  ordain  this  to  be  my  last  will  and  testament  in  manner 
and  form  as  following,  that  is  to  say :  I  do  consecrate  and  appoint  George  Gaze  and 
Charles  Gaze  to  be  my  two  ezecutorB  of  this  my  last  will  and  testament ;  I  will  and 
bequeath  20/.  a  year  to  be  paid  to  my  nephew,  Kelah  Love,  out  of  the  rents  of  my  houses 

(a)  lUported  by  J.  MACAV&ATt  Esq.,  BanistOMiMaw. 
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10  York-place,  OsBulston-street,  Somen  Town,  Middlesex*  as  long  as  he  Uvea ;  I  inSL 
and  bequeath  all  my  houses  in  York-street  to  my  nephew,  John  Gaze,  and  all  rents 
that  aie  due  at  the  time  of  my  death  of  all  my  houses  in  York*place,  Ossulstan^stree^ 
Somers  Town,  Middlesex,  I  will  and  bequeath  Greorge  Qaze  and  Charles  Oaze  sy 
two  executors  to  them  I  do  give  all  my  money  on  mortgage,  bonds  on  houses  or  lands» 
aitl  my  money,  close,(a)  I  am  with  (6)  at  my  death ;  that  is  to  say,  for  you  t»  pay  all  as 
follows ;  and  I  will  and  bequeath  "  a  number  of  legacies  to  diffinrent  persons,  among 
others*  10/.  to  the  plaintiff,  his  nq>hew,  Kelah  Love ;  and  then  he  adds,  "  I  wish  aS 
this  to  be  paid  in  six  months  after  my  death ;  I  here  declare  this  my  last  will  and  tes» 
tament  in  all  our  presents."  (e)  In  September,  1842.  I^e  testator  died*  and  ontha 
20th  April,  1843,  the  executors,  Greorge  and  Charles  Gaae,  proved  the  will,  9/ad  aftn: 
paying  expenses,  legacies,  &c.,  there  remained  in  their  haads  a  balance  of  atif 
322/.  7s.  8d.,  to  which  they  claimed  to  be  beneficially  entitled  under  the  will.  It 
appeared  that  Kelah  Love,  the  plaintiff,  had  been  the  testator^s  agent,  and  had  recesved 
Ins  rents  for  him  for  some  time  previously  to  his  death ;  but  on  the  1st  of  October* 
1842,  he  ceased  to  do  so,  and  John  Graze,  the  devisee,  entered  into  possession  of  the 
bouses,  with  the  consent  c^  the  executors.  On  the  5th  of  December,  1842,  a  meetni^ 
was  appointed  by  the  executors  for  the  23rd  of  the  same  month,  to  obtain  a  aetUemeiit 
of  the  plaintiff's  accounts,  but  the  plaintiff  wrote  to  say  he  could  not  attend,  atatinf^ 
however,  that  the  balance  due  by  him,  after  deducting  his  legacy  of  10/.,  was  only 
16/.  9s.  6d.,  whereas  it  was  said  to  be  a  larger  sum.  Nothmg  more  was  done  till* the 
36th  of  March,  1844,  when  the  plaintiff  filed  his  bill  against  the  executors,  Geoi^  and 
Charles  Gaze,  and  agaiost  Elizabeth  Wiseman,  and  Charles  Smith  and  Susanna  hk 
wife,  Elizabeth  Wiseman  and  Susanna  Smith  being  nieoes,  and  two  of  the  next  of  kia 
of  the  testator.  The  bill  stated  the  will  and  death  of  the  testator,  and  alleging  that  the 
plaintiff  and  Elizabeth  Wiseman  and  Susanna  Smith  were  entitled,  as  next  of  kin  of  the 
testator,  to  the  residue  of  his  estate,  after  payment  of  expenses,  legacies,  &c.,  prayed 
for  an  account  of  the  personal  estate,  including  leasehold  houses,  &c. ;  also  an  aooogot 
of  what  was  received  by  the  first  two  defendants ;  that  the  plaintiff  should  be  declared 
to  be  entitled  to  an  annuity  of  20/.  and  a  legacy  of  10/.,  and,  as  one  of  the  next  of  knu 
to  one-third  of  the  residue ;  that  the  construction  of  the  will  should  be  declared ;  and 
that  a  receiver  should  be  appointed ;  and  for  an  inquiry,  &c.  The  defendants  (the  exe- 
cutors),  by  their  answer,  submitted,  that  by  the  true  construction  of  the  will  they  were 
themselves  beneficially  entitled  to  the  residue.  Several  witnesses  also  deposed  to  having 
heard  the  testator  say  "  he  had  left  all  his  money,  mortgage  lands,  and  every  thing 
he  was  possessed  of,  to  George  and  Charles  Gaze,  whom  he  had  made  his  executors,  for 
them  to  pay  all  bills,  &c.',  and  legacies,  and  what  was  left  would  belong  to  them  ;  he 
intended  they  should  have  more  than  the  others,  because  they  would  have  more  trouble ;" 
but  there  was  no  corresponding  •allegation  in  the  answer.  The  executors  were  the  sons 
of  John  Gaze,  the  devisee,  who  was  not  really  the  nephew  of  the  testator,  though  by 
him  so  called.  The  cause  now  came  on  to  be  heard,  and  it  appearing  that  there  hsd 
been  no  inquiry  (by  the  consent  of  the  parties)  as  to  who  were  the  next  of  kin*  the 
Court,  nevertheless,  though  reluctantly,  allowed  it  to  be  proceeded  with*  as  the  fund  in 
question  was  so  small. 

Turner  (with  him  G,  L,  RueseU),  for  the  {daintiff.-^^The  question  in  this  case  timis 
on  the  construction  to  be  put  upon  the  1 1  Geo.  4  &  1  Wm.  4,  e.  40,  the  first  aso* 
tion  of  which  is,  that,  where  executors  are  appointed,  "  such  executor  or  executors  shall 
be  deemed  by  Courts  of  Equity  to  be  a  trustee  or  trustees  for  the  person  or  persons  (^ 
any)  who  would  be  entitled  to  .(he  estate  under  the  Statute  of  Distributions*  in  rmfgtt 
of  any  residue  not  expressly  disposed  of,  tmless  it  shall  appear  by  the  will*  or  any  codk3 
thereto,  that  the  person  or  persons  so  appointed  executor  or  executors  was  or  w«e 
entitled  to  take  such  residue  beneficially."  Now  the  words  of  the  will  are,  *'  to  them 
I  give  &c.,  for  you  to  pay  all  as  follows ;"  and  clearly  no  intention  is  shewn  by  tint 
language  to  give  the  residue  to  the  executors  beneficially.  Before  the  statnte*  tlie 
words  "  for  you  &c."  would  convert  the  defendants  (the  executors)  into  trustees,  as 
appears  from  the  case  of  Braddon  v.  Farrand  (4  Russell,  87),  where  a  testatrix  appointed 
a  person  to  be  her  executor  to  see  her  will  put  in  force,  and  the  executor  was  held  ta 
(a)  CHotiistw  (»)  Woith.  (^  FraiRiM. 
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be  a  trustee  for  the  next  of  Idn.  So  here,  the  purpose  of  the  bequest  being  "  to  pttjr 
an  as  follows/'  the  same  principle  will  hold.  [The  Master  of  the  Roixs.-^If  the 
'words  were  *'  to  pay  &c.,  and  for  no  other  purpose/'  would  it  make  any  ditierence  ? 
l>Des,  or  not,  the  expression  of  those  purposes  exclude  all  other  purposes  ?  You  say 
there  is  no  intention  at  all  expressed  as  to  the  residue,  but  only  as  to  the  particular 
l^acies,  and  dierefore  the  statute  applies.]  Yes;  partial  purposes  do  not  exclude 
other  purposes,  and  none  such  being  expressed  as  to  the  residue,  it  is  a  trust  for  the 
next  of  kin.  (Robinson  v,  Taylor,  2  Bro.  C.  C.  589 ;  Mtdlen  v.  Bowman,  1  Coll.  C.  C. 
197.)  The  statute  says  the  intention  is  to  appear  from  the  will,  and  therefore  it  mtuit 
depend  on  the  construction  of  the  will  and  not  on  the  extrinsic  evidence.  The  evidence 
of  the  witnesses  is  therefore  inadmissible ;  and  it  is  also  inadmissible  on  another  ground, 
viz.,  because  there  is  no  corresponding  allegation  in  the  answer. 

Moore,  for  the  other  next  of  kin. 

Kindersley  (with  him  Terrell),  for  the  executors. — ^The  will  is  to  be  read  as  if  the 
trcRxls  "  George  Gaze  and  Charles  Gtize»  my  two  executors,"  belonged  and  were  to  be 
added  to  the  antecedent  gift,  viz.  the  rents  of  the  houses  in  York^place;  and  the 
sentence  would  then  run  thus : — "  and  all  rents  that  are  due  at  the  time  of  my  death 
of  all  my  houses  in  York-place,  Ossulton-street,  Somers-town,  Middlesex,  I  will  aad 
bequeath  [to]  George  Gaze  and  Charles  Gaze,  my  two  executors."  What  the  testator 
has  done  is  to  give  to  John  Gaze  only  the  leaseholds,  but  the  rents,  &c.,  to  the  exeeu*- 
tors.  That  is  the  proper  division  of  the  sentences,  but  it  may  be  otherwise.  The  only 
object  of  the  Act  of  Pailiament  was  to  prevent  the  executor  from  taking  merely  afi 
srach,  for  by  the  old  law  the  mere  appointment  of  an  executor  gave  him  the  legal  estate ; 
and  unless  there  was  something  to  shew  he  was  intended  to  be  a  trustee  for  the  nert 
of  kin,  there  was  no  way  of  depriving  him  of  the  property,  which  he  tiierefore  retained 
beneficially.  But  in  this  case  the  property  is  in  terms  given  to  the  executors,  and 
liicrefore  the  Act  does  not  apply.  Now,  the  testator  here  "  consecrates  and  appoints'* 
the  defendants  his  executors,  and  it  would  have  been  useless  to  give  them  afterwards 
"vrhat  they  would  have  taken  by  virtue  of  their  office,  unless  he  had  intended  the 
bequests  to  be  beneficial.  In  Braddon  v.  Farrand,  there  was  no  gift  at  all  to  the  execu- 
tor, and  in  the  other  cases  cited  by  die  other  side,  the  property  was  given  "  in  trust." 
Here  there  is  no  bequest  in  trust.  [The  Master  of  the  Rolls. — ^Does  not  the  appoint- 
ment of  them  as  executors  give  them  a  fiduciary  character  ?]  Yes ;  but  die  gift  is  not  to 
them  as  such.  The  Act  only  applies  where  there  is  no  express  gift  of  the  residue. 
[The  Master  of  the  Rolls. — This  Act  is  thus  excluded,  if  the  gift  is  (^  a  residue  on 
trusts  which  do  not  exhaust  it  all.  If  there  be  a  giffc  on  condition  to  pay,  do  yon 
VBY  that  if  the  fund  was  insufficient  to  pay  the  legacies,  the  executors  must  pcy 
them  themselves  ?]  The  property  is  more  than  enough  to  pay  all ;  and  besides,  a  tes- 
tator could  not  suppose  his  property  was  exacdy  sufficient  to  pay  the  specified  smnti. 
The  first  point  we  contend  for  is,  that  the  Act  does  not  apply  to  this  case,  because  it 
only  comes  into  operation  where  the  "  residue  is  not  expressly  disposed  of,"  and  here 
there  is  a  gift  of  it  to  the  executors ;  and,  secondly,  this  is  not  a  gift  to  the  executors 
on  trust,  but  a  gift  of  the  property,  bnrthened  with  certain  charges  on  it.  In  the 
clause  •'  for  you  so  to  pay  all"  &c.,  the  word  "  all"  means  all  the  following  gifts;  not 
all  the  property  in  the  following  manner.  [The  Master  of  the  Rolls. — ^You  wailt 
to  get  inserted  after  the  words  **  pay  all,"  the  words  "  and  keep  all  the  rest."]  Bveb 
if  the  Act  does  apply,  still  we  contend  we  are  right ;  for,  if  not,  what  is  the  meaning 
of  "  consecrating"  them  executors,  and  then  making  them  a  gift  ?  If  he  did  not  mean 
a  bounty  to  them  by  the  gift,  there  was  no  use  in  making  it ;  they  therefore  take  bene- 
ficially. The  evidence  on  our  behalf  makes  the  thing  quite  clear,  for  it  is  distincdy 
Bwom  that  the  testator  intended  to  give  his  executors  a  benefit,  and  not  merely  to 
impose  a  duty  upon  them.  Parol  evidence  is  admissible  to  rebut  or  support  a  pre- 
sumption, and  there  is  nothing  in  the  Act  to  exclude  evidence  which  was  before  admis- 
sible ;  and  the  case  of  Lynn  v.  Beaver  (1  Tur.  &  Russ.  QQ)  is  an  authority  that  evi- 
dence may  be  admitted  without  any  charge  in  the  answer.  And  though  the  Act  says 
the  intention  is  to  be  shewn  by  the  will,  still  it  is  by  the  will  as  explained  by  the  evi- 
dence. There  being  then  an  express  bequest,  that  takes  the  case  out  of  the  Act,  and 
it  must  be  construed  as  it  would  have  been  before  the  Act.    Gifts  are  definite  or 
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indefinite :  if  indefinite,  it  is  not  unreasonable  to  suppose  the  testator  thought  the 
indefinite  purpose  would  exhaust  the  whole;  but  if  definite,  then  it  would  be 
otherwise. 

Turner,  in  reply.— 'The  Act  is  not  to  be  limited  as  it  is  alleged  it  ought  to  be.  In 
some  cases  the  Court  of  Chancery  had  held  executors  to  be  trustees ;  and  the  pre- 
amble of  the  Act  is,  that  it  is  expedient  to  extend  that  principle,  and  the  enactment  is 
general.  The  subject  dealt  with  by  the  Act  is  any  residue  not  expressly  disposed  Of, 
and  the  object  was  to  shut  out  aU  cases  where  the  will  does  not  express  intention. 
But  if  the  argument  on  the  other  side  be  right,  we  shall  have  all  the  same  cases  ofver 
again.  The  words  "  my  two  executors  "  bring  the  case  within  Braddon  y,  Fammd. 
Besides,  the  sentence  in  every  other  case  begins  with  "  I  will  and  bequeath,"  and  there- 
fore those  words  are  the  commencement  of  this  sentence ;  so  that  the  testator  begins 
by  appointing  Greorge  and  Charles  Qaze  his  executors,  then  he  bequeaths  them  his  exe- 
cutors, and  then  gives  "  all,  &c."  In  again  naming  them  executors  he  cannot  mean  to 
repeat  the  appointment  of  them  as  executors,  but  must  be  considered  to  make  the  gift 
to  them  as  executors,  and  for  that  purpose  mentions  their  office.  Then  again  he  gives 
"  all  his  money,  &c."  "  for  them  to  pay  all;'*  the  last  "  all "  must  agree  with  the  same 
substantives  with  which  the  previous  "  all "  agreed,  and  not  a  new  substantive.  Tliis 
reading  makes  the  sentence  grammatically  correct,  and  it  means  "  to  pay  all  in  manner 
following ;"  whereas  if  the  lunited  meaning  be  given  to  i^,  the  sentence  ought  to  be, 
"  to  pay  all  that  follows."  Besides,  the  evidence  is  wholly  inadmissible.  In  the  old 
cases  the  next  of  kin  might  bring  evidence  to  raise  a  presumption  in  their  favour,  and 
for  that  reason  similar  evidence  was  allowed  on  the  part  of  the  executor  to  meet  this 
evidence ;  and  this  is  still  allowed.    But  that  is  a  very  different  case. 

The  Mastbb  of  the  Rolls. — Whatever  may  be  the  extent  of  the  operation  of  die 
statute,  it  will  be  very  small  indeed,  and  its  application  very  narrow,  if  the  constroo- 
tion  contended  for  by  the  defendants  (the  executors)  be  established.  The  statute  says, 
executors  shall  be  deemed  trustees  for  the  persons  entitled  under  the  Statute  of  Distd- 
butions,  in  respect  of  any  residue  not  expressly  disposed  of,  unless,  &c.  What  is  meant 
by  an  express  disposition  of  the  residue  ?  It  is  said  that  a  gift  of  all  the  testator's 
property,  after  certain  payments  to  be  made  thereout,  imports  and  involves  a  gift  of  the 
residue,  and  no  doubt  it  indirectiy  does  so.  Here  the  testator  gives  an  annuity  of  202., 
•And  the  sum  of  10/.  to  his  nephew,  the  plaintiff;  then  he  gives  the  houses  to  John 
Gaze ;  and  then  he  bequeaths  all  he  is  worth  at  his  death  to  his  two  executors,  "  for 
ryou  to  pay  all,"  &c.,  and  then  he  bequeaths  legacies  to  several  persons.  Is  then  that 
idisposition  "  an  express  disposition  of  the  residue  ?"  It  is  said  the  Act  is  confined  to 
Ncases  where  the  executor  takes  only  by  his  appointment  as  executor,  and  by  virtue  of 
■his  office.  If  that  be  so,  the  legislature  has  not  saved  much  of  the  public  time  in  cases 
joi  this  sort.    I  will  consider. 

Saturday,  August  9. 

The  Mastbr  of  the  Rolls,  after  stating  the  case,  observed,  that  the  intention  of  the 
testator  that  the  executors  should  take  beneficially  must  necessarily  appear  before  they 
could  be  entitied  to  do  so  under  the  Act,  and  that  he  was  unable  to  discover  sudi 
manifestation  of  intention  in  this  case.  He  was  of  opinion,  therefore,  that  the  case 
came  clearly  within  the  operation  of  the  Act,  and  the  executors  must  be  held  not  to  be 
entitied  beneficially,  and  consequently  they  were  to  be  deemed  trustees  of  the  residua 
for  the  next  of  kin. 
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ROLLS  COURT. 
Naoember  10,  12,  and  14,  1845. 

JODRBLL  v.   JoDRSLL.(a) 

JSu9b€aid  end  toffe-^QuaJified  eohabitaiion — Deed  of  arrangemeni—Poliey  qf  the  law — Separate 
u»e — Mutuality  qf  eoiUraet'-^Coneideration. 

JR.  /.  ciMveyed  a  home,  and  thefttmiture,  Sfe.  therein,  to  trtuteee  on  trust,  to  permit  hie  wife  to 
inhahit,  occupy  ^  and  enjoy  the  same,  and  to  provide  for  hereeff  and  children  therein ;  he  also  con- 
veyed  certain  lands,  Sfc.  to  the  trustees  for  a  term,  to  secure  the  payment  qf  a  sum  qf  money  to 
Mis  wife,  partly  a»  pin-money  and  partly  to  keep  up  an  establishment  for  the  benefit  qf  herself  and 
children,  on  such  a  scale,  and  regulated  in  such  a  matmer,  as  she  should  think  fU,  within  the  limiis 
of  the  allowance,  wMch  was  to  be  to  her  separate  use,  free  from  the  debts,  8fe.  qf  her  husbands 
and  /.  R.  was  to  have  the  surplus  not  expended  in  keeping  up  the  establishment,  and  to  be  ai 
liberty  to  come  to  the  house  and  et^oy  all  the  advantages  qf  the  establishment,  *<  so  long  as  he 
should  conform  to  the  spirit  and  intention  of  the  deed  qf  arrangement,*'  Previous  to  the  arrange* 
ment,  the  wife  had  instituted  a  suit  in  the  Ecclesiastical  Court  for  a  divorce  on  account  qf  cruelty; 
emd  it  was  with  a  view  to  its  discontinuance,  a$ul  in  consideration  thereof,  that  the  arrangement 
was  proposed  and  entered  into.  The  suit  was  accordingly  discontinued  after  the  execution  qf  the 
deed;  but  22./.  having  afterwards  refused  to  continue  the  payments  thereby  stipulated  for,  the 
voife  filed  her  bill  to  eijforce  the  due  execution  of  the  trusts,  and  JR.  /.  having  demurred  on  the 
ground  of  the  invalidity  qf  the  deed,  as  being  contrary  to  the  policy  of  the  law,  Sfc,  the  demurrer 
was  overruled. 

2%e  petformanee  of  duties  which  do  not  iirfringe  any  maxim  or  rule  of  law  may  he  annexed  to  a 
grant  to  the  separate  use  qf  a  married  woman,  and  it  seems  the  Court  would  eitforee  it, 

SIR  Richard  Paul  Jodrell  and  Lady  Jodrell  were  married  soon  after  the  date  of 
their  marriage  settlement,  which  was  in  Decemher,  1814,  and  continued  to  live 
together  till  the  year  1836,  when,  unhappy  differences  having  for  some  time  existed 
between  them.  Lady  Jodrell  instituted  a  suit  in  the  Ecclesiastical  Court  for  a  divorce, 
on  the  ground  of  cruelty.  To  prevent  publicity  being  given  to  the  circumstances  of 
Uie  case,  in  the  prosecution  of  the  suit.  Sir  Richard  made  proposals,  which,  after  some 
negotiations  and  discussion,  ended  in  a  deed  of  arrangement,  bearing  date  the  28th  of 
May,  1836,  whereby,  after  reciting  that  he  was  possessed  of  the  messuage  or  tenement^ 
No.  64,  Portland-place,  Regent's  Park,  and  entitied  in  fee  or  for  life  to  certain  manors* 
lands,  &c.,  in  the  counties  of  Norfolk,  Oxford,  and  Derby,  and  reciting  that  Lady 
Jodrell  had  instituted  a  suit  for  a  divorce,  and  was  intending  to  take  other  steps  for  con- 
sequential relief,  and  that  he  was  desirous  that  the  suit  should  be  discontinued,  it  was 
witnessed,  that  for  the  purpose  of  the  suit  being  discontinued,  and  in  consideration 
thereof,  be,  the  said  SirR.  P.  Jodrell,  did  thereby  assign  to  the  trustees  therein  men- 
tioned the  said  messuage  or  tenement  in  Portland-place,  for  all  his  term  therein, 
together  with  all  the  household  furniture,  &c.  (except  plate),  on  trust  to  permit  Lady 
JodieU,  during  their  joint  lives,  to  inhabit,  occupy,  and  enjoy  the  said  messuage, 
famiture,  and  premises  respectively,  and  accommodate  and  provide  for  her  children 
tiieiein,  without  paying  any  rent  or  other  remuneration  for  the  same,  and  without 
being  liable  or  answerable  for  any  loss,  damage,  or  accident  which  might  happen  to  the 
Bune  respectively ;  and  from  and  after  the  decease  of  either,  on  trust  for  Sir  Bichard. 
And  Sir  Richard  thereby  also  conveyed  to  the  same  trustees  all  the  said  manors,  lands, 
&e.,  for  ninety-nine  years,  if  be  and  his  wife  should  so  long  live,  on  trust,  out  of  the 
rents  and  profits  thereof,  to  pay  the  costs  of  the  said  suit,  &c.,  and  also  to  pay  to  Lady 
Jodrdl,  by  half-yearly  payments,  the  sum  of  300/.  for  pin-money,  and  the  sum  dt 
3,700/.  to  keep  the  household  establishment,  &c.,  or  so  much  thereof  as  she  should 
book  time  to  time  order  or  require  for  that  purpose,  the  same  to  be  for  her  own  separate 
and  absolute  use,  independent  of  Sir  Richard,  and  not  to  be  subject  to  his  control, 
debts,  or  engagements  ;  and,  alter  satisfying  those  claims,  to  pay  &e  surplus  of  the 
rents,  &c.  to  Sir  Richard.  Out  of  the  3,700/.  thus  allowed,  it  was  provided  that 
Lftdy  Jodrell  should  maintain,  keep  up,  and  pay  all  the  expenses  of  die  household 

(«)  BcporM  br  J,  Macavlat,  Esq.,  Btnistor-aiUaw. 
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establishment  in  or  upon  the  said  messuage  and  premises  in  Portland-place,  for  tiie 
benefit  of  herself  and  her  children,  which  establishment  should  be  **  upon  such  a  scaler 
and  regulated  in  such  a  manner,  as  Lady  Jodiell  should  think  fit,  within  the  limifeB 
thereby  provided  for  maintaining  the  same/'     And  it  was  thereby  also  proTided  that 
out  of  the  same  fund  should  be  paid  all  expenses  which  Lady  JodreU  should  incur  dunng^ 
her  residence  at  any  watering-place,  and  the  additional  expenses  which  should  be 
incurred  at  any  seat  or  country  residence  of  Sir  Richard  during  any  sojourn  of  Lady 
JodreU  therein ;  and  also  the  ground-rent,  the  assessed  and  other  taxes,  necessacy 
repairs,  and  other  outgoings  payable  in  respect  of  the  house  iu  Portland- place ;  and 
also  the  wages  of  servants,  the  salaries  of  masters  and  governesses  for  Miss  Jodrd], 
and  clothes  for  Edward,  one  of  her  two  sons,  **  but  no  further  or  other  ezpenaes  fiv 
either  of  her  sons."    And  it  was  also  provided  that  the  trustees  should  pay  over  the 
surplus  of  the  3,700/.,  after  satisfying  the  purposes  for  which  it  was  given,  to  Sir 
Bidiard.     "  And  it  was  thereby  declared  that  it  was  the  intention  of  the  indentve, 
and  of  the  parties  thereto,  that  so  long  as  Sir  Richard  JodreU  should  be  desirous  ta 
leade  in  the  said  messuage  in  Portland-place,  and  to  conform  to  the  spirit  and  inten- 
tion of  the  said  deed  of  arrangement,  and  to  partake  of  the  benefit  of  the  estaUtth- 
ment  to  be  kept  up  therein  by  Lady  JodreU  as  aforesaid,  he  should  be  at  liberty  so 
to  do.*'    This  deed  was  duly  executed,  and  Sir  Richard  paid  quarterly,  and  in  advance* 
into  the  bank  of  Messrs.  Drummond  and  Co.,  the  sum  of  1,000/.  to  die  account  of 
the  trustees,  and  Lady  JodreU  drew  out  from  time  to  time  such  sums  as  she  required* 
and  applied  the  same  in  maintaining  and  keeping  up  the  household  establishment.    A 
summary  of  the  accounts  was  also  duly  rendered  by  Lady  JodreU  to  the  truetees,  wfao 
aubmitted  it  to  Sir  Richard's  inspection.     This  state  of  things  went  on  till  tiie  28tk  tf 
February  last,  when  Sir  Richard  refused  to  pay  the  aUowance  tiU  the  accoonta  woe 
flpedficaUy,  and  not  in  a  summary  way,  set  out,  and  vouchers  for  aU  the  several  ifcoas 
of  expenditure  produced ;  and  on  Lady  JodreU  refusing  to  do  this,  he  signified  his 
intention  to  discontinue  altogether  the  payments  stipulated  for,  and  to  dispute  the 
TaHdity  of  the  deed  of  arrangement.     In  consequence  of  that  intimation,  Isdf 
JodreU  fil^d  her  biU,  stating,  among  other  things,  the  provisions  of  tiie  deed;  and 
aUeging  that  the  rents  of  the  manors,  lands,  &c.  so  conveyed  to  the  trustees,  were  auHre 
than  sufficient  to  pay  the  said  sum  of  4,000/.  so  agreed  to  be  paid ;   and  that  Sr 
Richard  had  partaken  of  the  benefit  of  the  household  establishment  in  Portland-pLaa^ 
and  had  not  been  caUed  upon  to  pay,  nor  had  paid,  any  of  the  expenses  thereof  s  aai 
that  accounts  had  been  rendered  by  her  to  the  trustees*  and  by  them  to  Sir  BidMrd» 
And  the  bill  prayed  that  the  trusts  of  the  deed  might  be  carried  into  execution ;  timt 
Sir  Richard  might  be  decreed  to  pay  to  the  plaintiff,  or  the  trustees  of  the  deed  d 
arrangement,  what  was  due  and  owing  on  account  of  the  arrears  of  the  two  sevenl 
yearly  sums  of  300/.  and  3,700/.  respectively ;  and  that  proper  provisions  might  be 
made  for  insuring  punctual  pa3^ent  of  such  two  several  sums  for  the  future ;  and 
that  for  that  purpose  some  proper  person  might  be  appointed  by  the  Court  to  zeoeiie 
Hie  rents  of  tiie  estates  comprised  in  the  deed ;  and  for  all  proper  accounts ;  and  for  m 
ii^junction  to  restrain   Sir  Richard  from  preventing  the  plaintiff   fipom  inhabiting 
occup3ring,  and  enjoying  the  house  and  premises  at  Portkmd-plaoe,  according  to  Ae 
provisions  of  the  deed.    To  this  biU  Sir  Richard  put  in  a  demurrer,  which  now  cane 
on  to  be  argued. 

Kindersley,  for  the  demurrer. — In  the  first  place,  it  is  to  be  observed  that  this  is  not  a 
Separation  deed ;  on  the  contrary,  it  is  a  deed  providing  for  the  continuance  of  the 
marriage  state,  but  transposing  the  relative  situations  of  husband  and  wife,  and  pladqg 
the  former  in  a  position  in  which  the  policy  of  the  law  wiU  not  permit  him  to  be  placed. 
Among  all  the  cases  which  have  occurred  in  refierence  to  separation  deeds,  there  is  aoot 
so  extraordinary  as  this,  which  indeed  proceeds  on  a  supposition  contrary  both  to  the 
ordinary  relation  between  husband  and  wife,  and  to  that  existing  under  a  deed  of  ai^ 
ration  ;  for  in  the  eye  of  the  law  the  husband  is  the  master  of  the  house  and  of  ewf 
member  of  the  family,  and  has  complete  control  over  aU  the  domestic  arrangemieBti^ 
tliough  the  vrife  may  have  the  disposal  of  the  funds ;  and  though  a  aeries  <tf  j«4f 
ments  have  estabUshed  the  exception  which  exists  in  the  case  of  separation  deeds,  yet  m 
relation  of  husband  and  w%,  as  such,  is  not  at  all  altered,  for  there  is  in  that  case  no 


hoiifdiold  evtaUiflhmeiit,  no  cobaUtatiaii,  no  familj*  but  entire  separation ;  and  the 
lapRT  still  maintains  tiie  general  principle  that  the  husband  is  master,  and  the  wife  is 
merged  in  tiie  husband ;  audit  is  etoential  that  it  should  be  so.  Now  here  there  is  no 
agrament  for  a  sepaiation,  but  the  circumstanoes  of  the  case  are  such  as  mipht  lead 
to  it»  and  certainly  leave  it  in  the  power  of  the  lady  to  enforce  it ;  and,  in  iiact,  it  would 
hardly  be  possible  to  avoid  it.  But  further,  it  is  provided  that  Sir  Richard,  so  long  as 
he  thinks  fit  and  conforms  to  the  spirit  and  intention  of  the  deed»  shall  be  at  liberty  to 
resort  to  the  establishment,  &c.';  that  is,  cease  to  be  husband,  and  become  wife.  It 
is  an  humble  companion  to  his  wife  he  is  to  be,  a  mere  lodger,  at  her  will  and  pleasure ; 
he  is  to  be  in  the  nouse,  but  in  whatever  room  she  may  please  to  direct.  I  am  speak- 
ing of  the  possible  consequences  arising  from  such  a  state  of  things ;  I  do  not  say  what 
were  the  reasons  for  filing  the  bill,  nor  does  the  bill  itself;  and  I  ask  that  the  deed  be 
declared  void  only  on  the  ground  of  its  being  against  the  policy  of  the  law.  [The 
Master  of  the  RoLLa.—-Just  consider;  she  is  to  have  a  house  without  paying  rent* 
and  a  certain  income,  and  she  is  to  keep  up  an  establishment  on  a  scale  not  exceeding 
that  income.  What  is  the  spirit  of  the  arrangement  ?  Is  it  not  that  she  is  to  be  vrithout 
rent,  and  to  keep  up  the  establishment  out  of  the  income,  but  not  that  Sir  Richard  is 
not  to  be  at  liberty  to  enter  the  house  if  she  refuses  to  give  him  leave  ?]  No  ;  but  if 
the  husband  asks  a  friend  to  dine  with  him,  she  may  refuse,  to  admit  him.  Besides, 
the  establishment  is  not  necessarily  to  be  kept  up  in  London,  but  may  be  transferred 
to  a  watering-place ;  for  she  is  only  to  keep  it  up  for  the  benefit  of  herself  and  the 
children.  But  secondly,  this  arrangement,  though  it  does  not  in  words  amount  to  a 
covenant  to  give  up  the  children  to  the  wife,  does  so  in  spirit ;  for  she  is  to  provide  for 
the  children  in  the  house,  and  she  is  to  pay  all  salaries  of  masters  and  governesses  for 
her  daughter,  and  to  provide  clothes  for  one  of  her  sons.  Now  this  is  such  a  mode  q£ 
giving  a  benefit  to  the  children  as  puts  them  under  the  control  of  the  mother.  In  the 
ttdrd  place,  she,  not  he,  can  enforce  the  due  execution  of  the  trusts  of  the  deed,  con<« 
Izary  to  what  is  usual  in  the  case  of  separation  deeds.  The  trustees  have  the  leffal 
estate  in  the  house  in  Portland-place,  and  the  freehold  estates  conveyed  to  them,  for 
die  purposes  declared  by  the  deed,  and  that  is  all ;  they  have  no  control  over  the 
property,  or  over  Lady  JTodrell,  nor  has  Sir  Richard  any  means  of  recovering  over  if 
she  gets  into  debt,  for  there  is  no  covenant  by  the  trustees  to  indemnify  him  against 
her  debts,  lliere  is,  therefore,  no  mutuality  of  contract  in  such  an  arrangement* 
Nor,  lastly,  is  there  any  consideration  for  executing  the  deed,  as  there  is  no  covenax^ 
by  ^e  trustees  to  secure  Sir  Richard  from  the  debts  she  may  contract.  The  demurrera 
therefore,  ought  to  be  allowed. 

Romiily  and  Hardy,  on  the  same  side. — ^This  is  a  new  case.  There  are  two  sorts  of 
deeds  between  husband  and  wife  which  are  equally  valid :  first,  a  deed  of  separation  ; 
and  second,  a  deed  by  the  husband  making  a  provision  for  the  wife.  Hie  deed  now  in 
question  is  neither,  but  partakes  of  the  nature  of  both  those  deeds.  It  cannot  be 
intended  to  be  a  separation  deed,  for  a  deed  in  contemplation  of  future  separation  is 
void  {Hindley  v.  Lord  Westmeath,  6  B.  &  Or.  200)  ;  (a)  and  even  the  bill  itself  shews 
tikis,  for  it  is  filed  by  the  wife  to  enforce  the  execution  of  the  trusts  which  provide  for 
cohabitation.  Now  let  us  look  to  the  other  class  of  deeds  by  whieh  a  provision  is 
made  for  the  wife  by  the  husband.  Now  this  deed  would  be  void  if  it  had  been  made 
on  ^e  marriage  of  the  parties,  for  it  may  be  put  so  high  even  as  that.  (St,  John  v, 
St,  John,  1 1  Yes.  534.)  If  the  provisions  of  this  deed  had  existed  in  the  original 
marriage  settlement,  they  could  not  be  supported,  for  they  enable  her  to  avoid  all  the 
duties  of  the  marriage  state  ;  they  enable  her  to  act  as  if  there  were  no  provisions  at  alL 
She  need  not  keep  up  the  establishment  at  Portland-place;  and  if  she  does  not,  there  is 
no  redress  at  law,  for  the  legal  estate  is  in  the  trustees,  and  if  redress  should  be  sought 
in  this  Court,  it  would  be  necessary  to  inquire  into  the  affairs  of  married  life,  which 
belong  to  the  Ecclesiastical  Court.  If  the  husband's  fortune,  moreover^  was  exhausted 
by  tiie  allowance  of  4,000/.,  see  to  what  a  state  he  would  be  reduced.    It  is  necessary 

•   (^  la  fitMOky  V.  Xorct  Wcihiieaiht  a  dMd  b*-  ration,  but  in  fiiet  no  Hpaiatkm  that  took  jUm^ 

imtm  kMbaad  m4  ii1Ib»  and  tnutMS,  profidkir  a  nor  imM  ifttendsd  to  tske  plaoe  at  tbat  time,  iras 

leptnte  maintenance  for  the  wifo»  and  mporomg  held  foid* 
to  be  made  in  contemplation  of  an  immediate  sepa- 
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to  look  to  the  reasonableness  of  the  thing,  and  not  to  the  contract,  which,  in  such  a. 
case,  would  be  absurd,  and  not  to  be  supported.  (Beard  v.  Beard,  3  Atk.  72 ;  (a) 
Worrall  v.  Jacob,  3  Mer.  268.) 

Turner,  for  Lady  Jodrell,  and  in  support  of  the  bill. — ^I  shall  consider  the  four 
objections  to  the  deed  in  the  order  in  which  they  have  been  raised ;  and  first,  as  to  it& 
being  against  the  policy  of  the  law.  The  grounds  on  which  this  is  contended  for  are» 
that  it  places  the  husband  under  the  control  of  the  wife,  and  enables  her  to  efl^sct 
separation  whenever  she  pleases.  But,  in  the  first  place,  it  may  be  asked  how  hatt  in 
fact,  can  such  control  be  exercised,  if  Sir  Richard  has  another  mansion  and  more 
income  than  is  required  to  pay  the  allowance  ?  The  other  side  must  contend  that  the 
whole  of  the  property  is  under  the  control  of  Lady  Jodrell,  but  that  is  not  tiie  case. 
Then  as  to  the  nature  of  the  payments  to  be  made  to  her;  suppose  she  contracted  debts, 
or  became  liable  for  rates  and  taxes,  woiild  Sir  Richard  be  liable  ?  [The  Mastx&  of 
the  Rolls. — ^They  say  he  would.]  Yes,  because  the  wife  is  the  agent  of  the  husband 
in  respect  of  liabilities ;  and  if  so,  is  it  against  the  policy  of  t^e  law  for  a  deed  of 
arrangement  to  do  what  the  law  itself  would  do,  viz.  constitute  the  wife  an  agent  liar 
making  payments,  &c.  How  often  does  it  happen  in  this  great  metropolis  tibat  the 
husband  makes  an  allowance  to  the  wife  for  necessaries,  and  even  where  she  has  saved 
money  out  of  the  allowance,  a  Court  of  Equity  makes  it  separate  estate  of  the  ^nfie. 
(Slanning  v.  Style,  3  P.  Wms.  337 ;  (()  Calmady  v.  Calmady,  2  Eq.  Ca.  Ab.  156.  n.; 
Feire  v.  Espiwuse,  2  Myl.  &  K.  496.)  And  as  to  the  settlement  being  voluntary,  what 
objection  is  there  to  a  party,  being  solvent,  settling  the  whole  or  a  great  part  of  his 
property  to  the  use  of  his  wife  and  children  ?  and  if  such  a  settlement  be  valid  as 
against  creditors,  why  may  not  Sir  Richard  execute  such  a  deed  as  this  ?  [The  Maszbe 
of  the  Rolls. — ^The  invali^ty,  they  say,  is  founded  on  the  latter  clause,  as  to  Sr 
Richard  acting  in  conformity  to  the  spirit  and  intention  of  the  deed.  Tliat,  they  WKf, 
leaves  it  to  her  to  judge  of  what  is  so  in  conformity.]  Yes;  if  there  be  any  restriction* 
it  is  imposed  by  the  last  clause ;  but  what  is  the  meaning  of  "  spirit  and  intention  P*^ 
clearly  that  the  household  establishment,  &c.  should  be  placed  nnder  Lady  JodrdTa 
control ;  and  why  should  not  Sir  Richard  conform  to  the  trusts  which  he  has  himidf 
made?  There  is  no  arrangement  for  future  separation.  [The  Master  of  the  Rollsw— 
They  say  it  is  implied.]  I  say  no.  How  far  does  their  argument  shew  that  it  it  in 
the  election  of  Lady  Jodrell  to  say  what  is  the  spirit  and  intention  of  the  deed?  B 
Sir  Richard  is  excluded  firom  the  house,  has  he  no  remedy  ?  Where  is  the  pronaofla 
that  declares  he  shall  not  reside  there,  if  in  Lady  Jodrell's  opinion  he  violates  the  mrit 
and  intention  of  the  deed  ?  Suppose  the  trustees,  through  whom  Lady  Jodrell  can  uooe 
act,  should  say  to  Sir  Richard,  "  You  have  not  conformed ;  you  must  therefore  leave  tin 
house ; "  would  not  a  bill  by  him  lie  to  shew  that  he  had  acted  in  conformity  ?  Who 
have  the  rights  of  both  parties  in  their  hands  ?  The  trustees ;  and  the  Court  woaH 
not  permit  them  to  defeat  those  rights,  and,  therefore,  it  is  not  in  Lady  Jodrell's  power 
to  enforce  separation  at  any  time.  Secondly,  as  to  the  &ther  being  deprived  of  tlie 
control  over  his  own  children ;  what  possible  construction  of  the  deed  is  to  ^^/dnfe 
Sir  Richard  ?  [The  Mastkr  of  the  RoLLs.-^They  say  it  is  inferentially  to  be  drawn 
from  the  last  dause.]  Lady  Jodrell  is  to  pay  the  masters  and  governesses,  but  ahe  is 
not  to  appoint  them ;  Sir  Richard  may  himself  do  so.  The  provision  as  to  paying 
those  expenses,  therefore,  and  the  expenses  of  clothing  for  one  of  the  sons,  does  not 
interfere  with  his  parental  control ;  nor  does  the  clause  of  the  deed  in  question,  for  it 
is  only  an  equitable  right,  reserved  to  him,  as  against  the  trustees,  to  enter,  observing 
the  spirit  and  intention  of  the  deed,  and  the  Court  would  grant  an  injunction  is 
restrain  the  prevention  of  his  entry.  The  clause  introduces  him  to  the  children,  as  it 
does  to  Lady  Jodrell  herself,  and  he  may  exercise  every  control  over  them,  and  he 

(a)  In  Beard  r.  Beard,  it  washeld  that  ahasband  what  was  used  ia  the  fSunUr,  out  of  which  the  wife 

coold  not  maka  a  grant  to  his  wife  in  his  Ufetime,  saved  lOOl.,  which  the  hnsband  borrowed,  aad^dbt; 

nor  wonld  the  Coort  snffer  her  to  have  the  whole  of  the  Court  allowed  the  agreement,  to  eneovncelht 

Us  estate  whUe  he  is  Hting.  wife's  fmgaUtf,  and  she  was  admitted  a  <     ^ 


Jb)  In  SiamUng  ▼.  Stjfle,  a  hashand  volnntarlly,      the  husband's  estate,  especiallj  at  there  was  M  ^ 
I  after  marriage,  allowed  the  wife  for  her  separate      tfdeaer  of  assets, 
ase  to  make  pioflft  of  aU  batter,  qggs,  &c  beyond 
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may  take  tliem  back  to  himself  if  he  pleases.  (Lyons  v.  Blenkin,  Jac.  245  ;  (a)  Hilt  r^ 
Gomme,  1  Beay.  540.)  These  cases  shew  that  if  the  status  of  the  child  would  be 
greatly  injured  by  being  given  up  to  the  lather,  the  Court  would  restrain  the  delivery. 
Each  case  must  be  governed  by  its  own  particular  circumstances.  Thirdly,  it  is  said 
there  is  ao  mutuality  of  contract.  Now  Lady  Jodrell  is  a  trustee  for  the  maintenance 
of  an  establishment  for  herself  and  her  children ;  and  suppose  she  gets  the  money  for- 
that  purpose,  and  then  shuts  up  the  house,  leaving  a  servant  to  keep  it,  is  that  perform- 
ing the  trust  ?  She  could  be  compelled  by  bill  in  equity  to  perform  it,  and  there  is  no 
ground  for  saying  that  Sir  Richard  has  no  remedy ;  and  if  Lady  Jodrell  contracts  so 
as  to  make  her  husband  liable,  he  can  repay  himself  out  of  the  pin-money ;  and  for 
recovering  the  surplus,  after  satisfying  the  trusts,  he  may  file  a  bill  to  make  her  dis- 
close and  account,  and  to  restrain  the  trustees  from  paying  her.  They  say  on  the 
other  side,  that  he  can't  have  a  fiill  remedy  against  her  as  trustee,  inasmuch  as  she  ia 
a  /erne  coverte;  but  he  himself  made  her  trustee,  and  cannot  complain.  Fourthly,  aa 
to  consideration,  none  b  needed,  for  we  are  here  on  a  legal  title,  and  the  bill  praya 
for  the  execution  of  the  trusts.  But  supposing  a  consideration  was  needed,  abandon- 
ing the  suit  in  the  Ecclesiastical  Court  is  sufficient  consideration.  [The  Master  of 
the  Rolls. — It  is  not  disputed  that  Sir  Richard  might  give  the  3,700/.  a  year  to  hia 
wife,  to  her  separate  use ;  have  you  any  case  to  shew  that  the  husband  may  mount  a  trust 
upon  that  gift  ?]  No ;  but  it  is  a  mere  pecuniary  arrangement,  which  it  is  competent  for 
the  parlies  to  make,  while,  at  the  same  time,  the  personal  relation  of  husband  and 
wife,  and  father  and  children,  is  not  altered. — ^He  cited  and  relied  on  St,  John  v.  St.  John 
(11  Ves.  526) ;  Hohhsv.  Hull  (1  Cox.  147)  ;  (6)  Nunn  v.  WUlsmore  (8  T.  R.  521).  (e) 

Freding,  on  the  same  side,  cited,  on  the  first  and  second  points,  the  following 
authorities :— 2  Rop.  Hus.  &  W.  136,  137  ;  Fitzer  v.  Fitzer  (  2  Atk.  511) ;  HUl  y. 
Gmnme  (1  Beav.  554) ;  Colstonv.  Morris  (1  Jac.  257,  n.) ;  Courtois  v.  Vincent  (1  Jae. 
268»  n.).  On  the  thhrd  point,  he  contended  that  no  objection  of  the  kind  was  ever 
xaiaed  in  the  case  of  an  executed  trust,  except  in  Ehoorthy  v.  Bird  (2  Sim.  &  Stu« 
372);  (d)  and  in  support  of  his  views,  he  dted  Cooke  v.  Wiggins  (10  Ves.  191)  \{e)  Sea* 
grave  y.  Seagrave  (13  Ves.  439) ;  Bateman  v.  Ross  (1  Dow.  235)  ;  Westmeath  v.  West- 
meath  (Jac.  126)  ;  WUson  v.  Wilson  (14  Law  J.  N.  S.  204) ;  Framptany.  Frampton  (4 
Beav.  287)  \{f)  Ross  v.  WUhughby  (10  Price,  22)  ;  Chugh  y.  Lambeth  (10  Sim.  174)  ;. 
Murray  v.  Barlee  (2  Myl.  &  K.  209). 

Kindersleg,m  reply. 

The  MASTsaof  the  Rolls.^— When  a  deed  of  arrangement  between  husband  and  wife 
is  entered  into,  which  has  for  its  object  very  materisdly  to  alter  that  relation  usually 
subsisting  between  them,  and  which  the  law  itself  establishes,  the  construction  of  such 
a  deed  by  a  court  of  justice  is,  undoubtedly,  attended  with  a  great  deal  of  difficulty.  The 
drcumstances  are  often  very  distressing,  and  certainly  of  a  very  serious  nature,  as  th^ 
tend  to  disturb  that  relation  in  which  the  parties  are  placed,  and  in  which  they  lo^ 
for  comfort  and  happiness.  The  observations,  however,  which  I  shall  feel  it  my  duty 
to  make,  will  not  be  directed  to  that  point ;  such  observations  have  been  frequently 
made,  and  are  in  accordance  with  the  general  feeling  of  mankind.  When  you  talk  of 
the  evil  consequences  of  an  arrangement  entered  into  by  such  a  deed  as  this,  and  con- 
trast it  with  the  provisions  of  the  law  in  similar  cases  (though  there  is  no  case  exactly 

(a)  In  Lwnu  ▼.  BUnkim  it  wm  decided  tbat  the  then  to  ray  his  debts,  and  to  settle  the  surplus  to 

Cmut  has  jorisdiction  to  eontrol  tike  authority  of  the  wife's  separate  use,  for  her  niaintenanee.    All 

a  fsther  over  his  infsDt  ehiMreu  ;  and  the  apnttca-  the  creditors  who  wen  known  were  paid,  and  the 

tion  of  a  father  for  dettTeiy  of  his  chfldren  by  an  deed  waa  held  good. 

aunt,  who  was  thefar  guannan,  and  had  a  discre-        (d)  In  Slwortky  ▼.  Wrd  the  consideration  for  the 

tionary  trust  for  their  maintenanee,  was  refused,  deed  was  the  compromise  of  indictments  preienred 

the  ftither  hufinff  permitted  them  to  reside  with  the  by  the  wife  against  the  husband, 
aant  for  a  long  time.  (e)  In  Cooke  ▼.  Wiggins  a  decree  was  made  for 

(ft)  Hobbs  T.  HuU  was  a  case  in  which,  the  bus*  arrears  and  growing  payments  upon   a  bond  for 

band  ttvinar  in  adultery,  separation  ensued,  and  he  an  annuity  upon  separation  between  husband  9aA 

•sttied  rem  estate  to  tike  value  of  3002.  a  year  on  wife,  the  trustee  reftiaing  to  enforce  the  bond.with* 

the  wife  for  her  separate  maintenance,  and  that  of  out  an  indemnity. 

the  ehOdren  of  tiie  marriage,  and  it  waa  held  not         (/)  In  Frampion  ▼.  Frampton  a  deed  of  sepaia* 

frndutentundertheSBHs.  tion  waa  held  to  be  valid,  though  containing  no 

(e)  In  Nunn  v.  WilUmore  there  was  a  convevanoe  covenant  on  the  part  of  trustees  to  indemnify  the 

"*         '     ars,  which  had  been  the  wife's,  to 

and  pay  the  husband  a  fiaed  lum. 


«f  a  tenn  of  years,  which  had  been  the  wife^s,  to     husband,  or  other  valuable  consideration. 
triiteei  to  seO, 
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enjoy  it,  and  provide  for  her  children  therein ;  and  that  ehe  was  to  have  inoome  fortfae 
purpose  of  keeping  it  up.  Now  it  is  said,  and  said  most  truly,  that  an  arrangement 
of  this  sort  very  much  alters  the  ordinary  relation  between  husband  and  wife.  No 
doubt  it  does  so ;  but  if  it  is  said,  therefore,  that  it  entirely  destroys  the  ordinary  duties 
between  husband  and  wife,  I  think  the  proposition  cannot  be  maintained.  Wat 
personal  relation  is  directly  affected  by  this  ?  If  indeed  the  parties  do  not  endeavour 
to  accommodate  themselves  to  this  state  of  things,  and  are  determined  not  to  agrees 
then  undoubtedly  there  is  foundation  enough  for  difference,  and  foundation  moogii 
imfortunately  for  great  misery  taking  place  between  them ;  but  that  this  arrangement 
might  go  on  harmoniously  without  any  breach  of  duty  whatever,  and  in  perfect  con- 
formity with  all  the  ordinary  duties  of  husband  and  wife,  I  think  there  can  be  no 
doubt.  If  they  quarrel  about  these  things ;  if  they  do  not  maintain  good  temper,  ani 
do  not  manifest  mutual  forbearance ;  if  they  allow  occasions  of  irritation  and  quaneOiag 
to  arise,  no  doubt  the  means  are  found ;  but,  unfortunately,  they  also  exist  in  tiie 
ordinary  relation  of  married  life,  for  if  the  parties  are  determined  not  to  conform  to  one 
another's  humour  and  temper,  even  in  that  state  there  is  occasion  enough  for  qnand 
I  have,  therefore,  felt  very  great  difficulty  in  coming  to  the  conclusion  that  tins  deed 
is  illegal,  and  contrary  to  the  policy  of  the  law,  and  that  it  places  the  hmbaod 
altogether  in  the  power  of  the  wife,  contrary  to  the  provisions  of  the  law.  As  to  die 
last  point,  it  may  be  observed,  that,  on  the  ordinary  principles  of  this  Court  in  refer- 
ence to  married  women,  it  has  not  been,  and  cannot  be,  disputed,  that  a  woman  mj 
have  property  settled  on  her  to  her  sole  and  separate  use,  which  means  no  more  tfan 
this,  that  she  has  it  independently  of  her  husband.  It  has  relation  to  the  maritd 
powers,  independently  of  which  she  holds  the  property ;  and  it  matters  not  whedier 
the  husband  has  or  not  the  means  of  supporting  himself.  He  may  rely  on  her  from  daj 
to  day  for  his  sustenance,  and  may  be  dependent,  as  it  is  said,  on  her  will  and  caprice* 
and  no  bad  reliance  that  is.  For  let  us  look  at  what  the  experience  of  this  Court  proves. 
We  all  know,  from  constant  experience,  that  when  property  is  settled  to  the  sepezile 
use  of  a  married  woman  free  from  the  control  of  her  husband,  the  protection  is  of  no 
value  unless  a  fetter  be  annexed  to  it.  The  absolute  and  free  control  which  she^ 
over  it  enables  her  to  give  it  to  her  husband,  and  the  husband  and  wife  live  together;  ao 
that,  notwithstanding  this  extreme  dependence  on  the  wife  in  which  the  separate  estate 
places  the  husband,  he  has  the  whole  control,  and  he  prevails  upon  her  continnally  to 
part  with  that  separate  estate  which  she  has.  And  hence  it  is  a  common  saying  in 
this  Court  by  counsel  in  these  cases,  that  this  woman  unfortunately  has  no  protectxa 
at  all,  because  there  is  no  fetter.  Lord  Thurlow  it  was  who  imposed  this  fetter,  pR- 
venting  anticipation ;  and  it  is  that  alone  which  affords  the  only  protection  a  mirned 
woman  has,  notwithstanding  her  fortune,  and  the  want  of  it  in  her  husband,  against  hii 
influence  over  her.  I  do  not  think,  therefore,  that  is  a  matter  quite  so  much  to  be 
relied  on  as  it  seems.  Now  it  does  not  appear  that  if  the  parties  had  conducted  tben- 
selves  properly,  the  arrangement  would  have  led  to  any  dispute ;  but  I  have  no  reason 
to  say  any  thing  of  misconduct,  nor  even  to  suggest  that  such  a  thing  existed,  as  then 
is  no  allegation  respecting  it,  and  I  shall  not  ^er  to  it  at  all,  nor  is  it  material  that  I 
should.  I  cannot,  however,  think  that,  in  the  view  I  take  of  this  case,  there  is  anj 
thing  illegal  in  the  provisions  of  the  deed.  They  may  turn  out»  by  after-conduct,  to  be 
inconvenient,  and  may  afford  the  means  of  exasperating  the  parties'  quarrela,  not 
arising  out  of  the  provisions  themselves,  but  such  as  might  have  arisen  oatoftbe 
4nrdinary  relation  of  husband  and  wife.  The  next  objection  to  this  arrangements.  ^ 
it  takes  away  the  control  which  the  father  ought  to  have  over  his  children.  It  ia  ^ 
much  the  same  argument  as  in  the  other  case.  She  is  to  provide  for  them  in  the  hooA 
that  being  the  duty  aimexed  to  the  separate  estate.  She  has  to  pay  salaries  of  masters 
4md  governesses  for  her  daughter,  and  provide  clothes  for  one  son,  and  for  doing  that  be 
gives  her  an  income.  What  is  there  illegal  or  improvident  in  this  ?  They  may  ba^ 
di£Rerences  about  these  matters,  and  the  arrangement  is  or  may  be  inconvenient, «» 
is  inconvenient  that  the  wife  should  have  a  large  separate  estate  and  the  hnabatfl 
nothing;  but  I  do  not  see  that  it  is  therefore  illeg^.  With  regard  to  the  otherpomte. 
$vaat  of  mutaality  and  want  of  consideration,  I  do  not  think  they  ought  to  have  OT 
influence,  or  that  they  have  any  thing  to  do  with  the  matter.    This  is  not  a  qoeitKA 
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as  to  consideration,  but  a  family  arrangement,  a  compromise  of  rights  between  the 
parties.  It  appears  that  this  dispute  took  place  more  than  twenty  years  after  the 
marriage,  and  the  acquaintance  with  one  another,  which  they  must  have  had  in  that 
time,  might  well  enough  enable  Lady  Jodrell  to  know  what  sort  of  protection,  in  her 
particular  circumstanoes,  she  required,  and  might,  at  the  same  time,  enable  her  bus* 
band  to  know  whether  she  was  a  person  who  could  in  prudence  be  trusted  with  the 
performance  of  those  duties  he  imposed  upon  her.  Then,  with  this  mutual  knowledge, 
and  to  prevent  farther  disputes,  as  is  stated  in  the  deed,  with  a  provision  made  for 
cohabitation,  or  at  least  for  living  together,  which  in  the  case  of  married  people  would 
imply  cohabitation,  with  a  provision  that  even  if  they  were  not  in  that  house,  they 
might  be  together,  and  with  no  one  provision  depriving  either  party  of  any  right  to 
the  peiformance  of  a  conjugal  duty  by  the  other,  and  with  nothing  to  shew  that  a 
breach  of  conjugal  duty  wiU  arise  except  by  a  remote  inference  not  necessarily  arising 
from  the  provisions  of  the  deed,  it  is  said  that  this  is  illegal.  I  do  not  think  it  neces- 
sary to  go  into  the  question  of  want  of  mutuality  and  the  absence  of  remedy,  and  for 
this  reason,  that  if  it  is  once  ascertained  that  Lady  Jodrell  had  a  duty  to  perform* 
whatever  difficulty  there  may  be  in  form  about  the  matter,  I  am  quite  satisfied  that  this 
Ck>urt  will  take  care  she  has  not  the  continued  means  of  committing  the  like  breaches 
of  duty.  It  is  absurd  enough,  to  be  sure,  to  suppose  that  there  could  be  a  bill  by  a 
husband  against  his  wife  to  compel  payment  of  money ;  and  Mr.  Kindersley  disclaimed 
that  part  of  the  argument.  It  is  admitted  that  if  there  was  any  right  as  to  past  mis- 
application of  the  money,  it  would  only  be  a  right  against  the  pin-money ;  but  the  pin- 
money  was  also  something  which  had  a  duty  annexed  to  it,  and  is  not  to  be  thrown 
away,  to  the  total  neglect  of  those  things  to  which  it  is  to  be  applied.  And  Sir  Richard 
would  be  in  this  situation,  that  while  his  remedy  would  lie  against  the  pin-money,  he 
would  have  to  pay  all  the  expenses  which  would  be  occasioned  by  the  want  of  it ;  and 
Aerefore  it  could  not  be  much  of  a  remedy.  But  the  money  is  in  the  hands  of  trus- 
tees, and  I  have  no  doubt  this  Ck>urt  would  reach  the  moneys  in  their  hands ;  and  if  she 
■shewed  by  her  conduct  that  she  was  not  fit  to  be  intrusted  with  the  performance  of  the 
duty  committed  to  her,  would  take  care  that  she  should  not  have  the  means  of  com- 
mitting any  further  breach.  That,  however,  is  not  a  question  which  can  properly  be 
taken  into  consideration  now.  Looking  at  the  whole  of  this  case,  I  cannot,  on  this 
demurrer,  consider  this  deed  illegal,  and  therefore  I  must  overrule  the  demurrer. 
Every  objection,  however,  that  can  be  taken,  may  be  taken  to  this  deed  by  answer. 
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Monday^  November  10,  1845. 
Dob  dem.  Cox  v.  AvaTBN.(a) 

JEjfwtmini. 

It  U  no  defence  to  an  efeetment  brought  hy  leeeee  against  Me  eub-leeeee  for  forfeiture  hy  breach  </ 
covenant,  to  ehew  that,  qfter  the  day  qf  the  demiee  in  hie  ^eetmeni,  the  euperior  landlord  hae  com^ 
menced  an  action  of  ^tment  ayamet  the  leeeee  in  reepeet  qf  the  eame  breach  of  covenant. 

SemhU,  it  would  mahe  no  d^erence  ff  the  ^ectmeni  by  the  etg^erior  landlord  had  been  eommene^d 
before  that  brought  by  the  leeeee.{b) 

EJECTMENT.— At  the  trial  it  appeared  that  the  action  was  brought  by  Mr.  Cox. 
being  lessee  under  the  Foundling  Hospital,  against  the  defendant,  his  sub-lessee* 

(a)  Reported br  B. Wise,  Eiq.,  Barrister-at-lsw.  eutom  mthorizliir  ineh  lease,  the  lesaee  has  nefer- 

(6)  Doedem.  Trteidder y.  Treeldder {I  Q. B. 4\6)  theletsatiaeagsi]»teTer70iietrattfaelord,aiidiiiar 

woaid,  we  appielieBd,  be  a  dedslTe  authority  in  bring  ^eetment.    In  the  prindpal  case  it  ooold  not 

fcfow  of  thia  Tiew.    It  wai  there  held,  notwith.  be  known  whether  the  ivperior  landlord  wooU  ra- 

atandinf  some  eontrary  dedaions,  that  if  a  eopy-  eorer  or  not;  ao  in  the  eaae  dted  it  waa  no  te« 

hoMv  laaaca  for  yean  without  Ueense of  the  lord,  or  lUtue  until  taken  advantage  of  by  the  lord. 
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hi  reBpect  of  a  fbrfeitiire  for  opening  a  beer«8hop,  contrary  to  a  ooveoant  *'  not  to  i 
T6rt»  QBO*  or  occupy,  cnr  suffer  to  be  converted, '  used,  or  occnpied,  the  premises,  &c.  uibs 
or  for  any  shop,  mrehoose,  or  other  place  for  carrying  on  any  open  or  public  ahofv  af 
business  therein,  without  liie  consent,"  &c.  The  same  words  were  in  the  lease  firan 
die  Foundling  Hospital  to  the  lessor  of  the  plaintiff,  and  it  came  out  upon  Hie  trial 
tiiat,  subsequent  to  March  1,  1845,  the  date  of  the  demise,  die  Foundling  Hoopifid 
had  commenced  an  ejectment  in  respect  of  the  same  fbrfetture. 

Badll,  at  the  trial,  and  now,  submitted  tiiat  Mr.  Cox  could  not  recover  in  tliis  aetioii, 
for  that  tiie  very  forfdture  which  he  relied  upon  to  give  him  a  title  shewed  that  he  bad 
none ;  for  his  estate  became  thereby  forfeited  to  the  original  lessors,  vdio  were  suiag  In 
ejectment.  His  title  by  forfeiture  accrues  by  relation  to  the  act  of  forfeiture,  and  id 
iJso  does  the  title  of  the  Foundling  Hospital  to  oust  him.  At  any  rate,  no  writsf 
possession  can  issue.  Further,  the  covenant  if  property  construed  is,  that  the  pva- 
mises  used  as  a  dwelling-house  shall  not  be  changed  for  a  shop  or  trade ;  and  then  it 
was  shewn  that  for  fifbeen  years  it  had  been  converted,  used,  and  occupied  for  TaxicNB 
trades,  and  rent  had  been  received ;  so  that  tiiere  was  a  waiver.  Macker  ▼•  FmmiSa§ 
Hospital  (1  Ves.  &  B.  188),  which  was  cited  at  the  trial  as  a  condusiye  aathority 
upon  the  meaning  of  the  covenant,  is  no  autiiority,  for  the  covenant  was  mk  m 
dispute.  [Pattxson,  J.-— There  was  a  license  put  in  at  the  trial,  and  that  excepted 
the  particular  trade  now  treated  as  a  forfeiture.]  Dumpor'9  case  (4  Rep.  1 19)  wonU 
shew  that  the  license  once  given  would  suffice. 

Lord  Dbnman,  G.  J. — ^This  is  an  action  of  ejectment  by  Mr.  Gox  against  tta 
defendant  Austen,  and  the  question  between  them  is,  was  there  a  right  of  reeovetym 
it»pect  of  the  breach  of  covenant  at  the  time  that  the  ejectment  was  brought  ?  &  h 
Bupposed  to  be  an  answer,  that,  since  the  act  of  the  defendant  has  caused  a  ibrfeftait 
to  be  incurred  by  the  lessor  of  tiie  plaintiff,  he  may,  at  the  same  time,  injure  his  land- 
lord, and  deprive  him  of  the  right  of  ava^g  himself  of  the  breach  of  the  oovenaat 
Hie  bringing  of  an  ejectment  by  the  superior  landlord,  the  Foundling  Hospital,  can,  ai 
my  opinion,  under  no  circumstances  be  an  answer ;  for  there  might  he  a  perfectiy  geed 
answer  to  that  action.  Then  the  covenant  is  supposed  to  be  limited  to  the  convetMd 
of  the  premises ;  but  it  depends  also  upon  the  vrords  "  use  and  occupy ;"  and  if  it  eaft 
be  shewn  that  there  was  acceptance  of  rent  after  such  specific  use,  there  would  be  a 
waiver ;  but  no  former  waiver  of  a  different  user  can  be  a  wuver ;  and  wh^  thfe 
license  is  produced  distinctiy  excepting  a  particular  user,  that  caimot  be  said  to  be  a 
waiver. 

Williams,  J.— Was  the  lessor  of  the  plaintiff  entitied  to  recover  upon  March  1  ? 
Giving  ever  so  much  effect  to  any  ejectment  brought  by  the  Foimdling  Hospital,  it  wis 
not  shewn  that  any  proceeding  had  been  taken  to  effect  the  plaintiff's  right  on  the  Ist 
of  March.  At  the  same  time  I  do  not  see  how  it  would  be  available  at  all,  withoot 
trying  two  ejectments  at  the  same  time ;  and  there  might  be  a  good  defence  to  the 
other  ejectment.  As  to  the  leave  and  license,  it  could  not  have  been  left  to  the  jmy 
when  there  was  an  express  reiusal. 

Pattsson,  J.-~The  argument  is,  that  the  supposed  re-entry  is,  in  point  of  fact,  the 
end  of  the  defendant's  title,  and  so  the  supposed  re-entry  of  the  Foundling  Hospital  is 
also  by  relation  the  end  of  the  plaintiff's  titie.  If  the  ejectment  had  been  brought  bj 
the  Foundling  Hospital  prior  to  this  action,  there  might  perhaps  be  something  more 
like  a  question  to  be  raised,  but  not  so  now,  and  the  defendant  could  easily  have  shewn 
the  date  of  the  ejectment  by  the  hospital.  Then  it  would  come  to  this,  that  the  right 
to  benefit  by  a  forfeiture  is  to  be  defeated  by  an  act  after  it  has  accrued.  And  h> 
authority  is  cited  for  this.  I  might  have  given  more  weight  than  was  right  to  tiie  esse 
cited  at  the  trial,  but  still  there  could  be  no  question  that  the  license  put  in  shewed  a 
refusal  for  this  particular  trade.    And  it  caimot  be  said  that  it  was  a  general  Hcenscw 


mi 
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WU^^C9mirmotio»^Vmi9d  or  ootUmfm^  nderut^Payable  at  iioenfy-one—Survivor^kip. 

A  tmtetor,  ^ifim  gMne  etrtaim  Ue^om  emd  ekoi  mmriUm  Jfor  H/h  to  three  perwu,  deoieed  and 
boqtteathed  hio  retii  andpermmU  eetate  to  tmetfiee  on  trust,  qfler  payment  qf  the  annuiiieej  to  pay 
$Ab  rente  and  ineome  thereqf  to  the  teetator'e  brother;  and  qffer  the  brother^ e  decease  to  eeli  tko 
real  eetatee  and  *'  dhide  the  money  ther^flvm,  as  aUo  ike  residue  of  Mf  pemomoi  eetate,  amone 
all  and  every  the  children  qf  his  niece  as  should  he  Uoinff  a$  Ms  doooaoe^  epudiyt  ^ohm  the 
youngest  should  attain  twenty^one,  jfike  mmfuitants  ehoM  ho  tfAm  deads"  hutifnot,to  maintain 
iMoohUdrenomt.qf  thoftmd^  or  aeeutnlato  Ht  and  at  the  death  qf  the  ammitanis  to  pay  over  the 
frkseipal  amd  intoreot  to  the  ohildtret^  And  *'ifanyqf  the  children  who  should  become  enHtled 
tn  ashore  should  die  brfore  it  became  payable,  leaviny  issue,"  then  he  gone  that  child's  share  io 
its  children;  and  if  such  child  should  leave  no  issue,  then  he  gave  the  share  to  the  snroiooro  or 
survivor.  The  youngest  child  survived  the  IffB^tenant  and  qfierwardo  attaHsssd  twenty-ono,  M 
died  brfore  tho  last  (^  the  anmdtants. 

rnetd,  thai  tho  share  qf  that  child  beeamo  a  vootodintermt  on  hot  attaining  twenty-one,  thoughsho 
4id  not  suroirn  tho  last  ^  the  amnifanth 

WILLIAM  PEART,  of  Coventry,  by  his  wfll,  besring  date  the  30th  of  JuM. 
1808,  after  givms  certain  pecuniary  legacies  therein  mentioiied,  and  also 
anniuties  for  life,  to  Ann  Key  (afterwards  Renney),  Margaret  Cvaddock,  and  EmaoA 
Durrand,  devised  and  bequeathed  all  his  real  and  the  residue  of  his  personal  estate  to 
Henry  Butterworth  and  Richard  Richardson,  upon  trust,  to  pay  to  Ins  (the  testator's) 
brother,  Joshua  Peart,  for  life,  or  permit  him  to  receive,  the  rents  of  tiie  real  «0tates» 
and  the  interest  of  the  personalty,  after  payment  of  the  three  annuities ;  and  from  and 
after  his  (Joshua  Peart^s)  decease,  to  sdl  the  real  estates,  and  "  divide  the  money  to 
arise  therefrom,  as  also  the  residue  of  his  personal  estate  and  efieots*  among  all  and 
every  the  children  of  his  niece,  Mary  Harvey,  as  should  be  living  at  the  time  of  his 
decease,  equally,  when  the  youngest  should  attain  twenty-one,  if  the  said  annuitants 
should  be  then  dead  ;**  but  if  they  should  not  be  then  dead,  tlien,  after  payment  of  th« 
annuities,  to  apply  so  much  of  the  income  as  they  should  think  fit  for  the  maintcnaaoa 
of  the  children,  or  accumulate  it,  and  pay  over  the  principal,  with  the  aeeumulatiDnfl* 
to  the  children,  at  the  death  of  the  annuitants.  And  the  testator  also  declared,  that 
*'if  any  or  either  of  the  children  of  the  said  Mary  Harvey,  who  skould  become  entitled 
to  a  distributive  share  of  the  said  moneys,  should  depart  this  life  before  the  same  should 
become  payable,  leaving  issue,  then  he  gave  the  share  or  shares  of  him,  her,  or  then 
eo  dyjng  leaving  issue,  unto  his,  her,  or  thehr  diild,  or  children ;"  ••  but  if  any  or  eit^MV 
of  the  children  should  depart  this  life  before  the  share  or  shares  should  become  pay^* 
able,  without  leaving  issue,  then  he  gave  the  same,  both  original  and  aecming  by  8Ui^« 
^vorship,  to  the  survivors  or  survivor." 

The  testator  died  on  the  28th  of  June,  1811 ;  and  there  were  six  dnldxcn  of  Maiy 
Harvey  then  living,  who  all  survived  Joshua  Peart,  tiie  life-tensBt^  except  Ephraim, 
tyho  died  in  Bengal,  on  the  18th  of  July,  1828,  having  attained  twenty-one»  but  with- 
out leaving  issue.  In  July,  1825,  Joshua  Peart  died,  and  the  real  estates  wece  sooa 
after  sold.  On  the  19th  of  August,  1825,  Martha  Harvey,  liieyoangest  of  the  children* 
attained  the  age  of  twenty-one  years,  and  was  soon  after  married  to  William  Roberta^ 
having,  by  a  settlement  bearing  date  the  25th  of  August,  1826,  convmd  her  share  of 
the  trust  property  to  trustees,  on  trust  for  hersdf  for  Kfc,  and  then  for  her  huafaandU 
and  afterwards  for  the  benefit  of  the  children  of  tiie  marriage.  Martha  Roberts  died  in 
January,  1843,  leaving  William  Roberts,  her  husband,  and  ^KHUiam  Roberts,  an  infinl 
aoQ,  her  surviving.  One  of  the  annuitants  died  before  the  tenant  for  life ;  but  Ann 
Key  (Renney),  the  survivor  of  diem*  died  in  May,  1843,  after  the  deadi  of  Mrs.  Ro« 

(a)  Rcpsrtsd  by  J«  Macavlat,  Bh*^  BairisUr^aUlam 
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berts.  The  other  four  children  of  Mary  Harvey,  yiz.»  Joshua  Peart,  BenjamiD,  Fnnoeii 
and  Ann,  are  still  living. 

A  suit  having  been  instituted  for  the  administration  of  the  testator's  estate,  a  decne 
was  made  therein,  directing  a  reference  to  the  Master,  and  the  usual  inquiries. 

The  fund  having  now  become  distributable,  the  last  of  the  annuitants  having  dlei 
the  cause  came  on  upon  further  directions ;  and  the  fund  being  divisible  into  fiftb^ 
inasmuch  as  Ephraim,  though  having  attained  twenty-one,  yet  having  died  widunt 
issue  before  the  tenant  for  life,  took  no  part,  a  question  arose  as  to  Mrs.  Roberts's  <mk- 
fifth  share ;  whether  it  was  a  vested  interest  in  her  on  her  attaining  twenty-one,  in 
which  case  her  husband  would  take  a  life-interest  in  it  under  her  settlement,  or  whedn 
it  was  an  interest  contingent  upon  her  surviving  the  last  of  the  annuitants,  in  li^ 
case  her  son  would  take  &e  whole  under  the  limitation  over  in  the  testator's  viU.  TUi, 
of  course,  depended  upon  whether  the  attaining  twenty-one,  or  the  death  of  tlie  kt 
of  the  annuitants,  was  to  be  considered  the  period  of  vesting. 

7\trner,  for  the  trustees  of  the  testator's  will,  stated  the  case. 

Rolt,  for  the  trustees  of  Mrs.  Roberts's  settlement,  William  Roberts,  the  &ther,  nd 
the  siuriving  children  of  Mary  Harvey. — ^The  question  is,  whether  *'  payable"  lefento 
Martha,  the  youngest  of  the  children,  attaining  twenty-one,  or  to  tiie  death  of  te 
annuitants  ?  It  must  be  supposed  that  the  testator  intended  to  say  that  whenever  fk 
legatees  are  capacitated  to  take,  that  is  the  period  of  distribution.  The  will  oonliiM 
three  separate  clauses :  the  first  duects  the  trustees  ^'  to  divide,  &c.,  when  the  yonqpit 
shall  attain  twenty-one ;"  the  second  declares  that,  in  case  the  annuitants  should  av- 
vive  the  tenant  for  life,  the  trustees  should  apply  so  much  of  the  residue  of  the  find, 
after  payment  of  the  annuities,  as  they,  might  think  proper  for  the  maintenance  of  tit 
ehildxen ;  and  the  third  provides  for  the  event  of  any  of  the  children  dying  befoie  fk 
share  of  such  child  becomes  payable.  On  the  reason  of  the  thing,  as  wdl  as  on  tk 
authority  of  the  cases,  such  words  as  are  of  ambiguous  meaning  must  be  presumed  to 
refer  to  the  capacity  of  the  legatees  to  be  benefit^,  and  not  to  the  death  of  the  uuni- 
tants ;  for,  in  the  first  place,  if  that  were  not  so,  the  consequence  would  be  that,  if  tk 
tenant  for  life,  or  the  annuitants,  should  live  to  extreme  old  age,  the  vesting  BJgkt 


period  of  their  lives,  firom  their  attaining  twenty-one.  Secondly 
be  an  arbitrary  arrangement  for  the  testator  to  make,  if  he  were  to  fix  the  time  of  ni^ 
ing  with  reference  to  a  third  party ;  but  this  he  has  himself  shewn  he  had  no  intentioilo 
do,  for  he  has  directed  the  trustees  to  apply  the  income  for  the  maintenance  of  the  cU- 
dren,  or  accumulate  it,  as  they  should  think  fit,  for  then:  benefit.  A  third  drciunitiatt 
is  worthy  of  notice,  viz.,  the  difference  of  the  words  used  when  he  speaks  of  the  kgi- 
tees  attaining  twenty-one,  and  the  death  of  the  annuitants.  In  the  one  case  he  qiw 
of  time,  using  the  word  "  when ;"  in  the  other  he  makes  it  a  condition  that  they  ikD 

Say  the  fund  at  the  death  of  the  annuitants.  There  is  no  difference,  except  the  inbo- 
uction  of  the  annuities,  between  this  case  and  the  cases  in  which,  subject  to  an  intend 
for  life,  there  is  a  gift  at  twenty-one,  with  survivorship ;  but  notwithstanding  the  voBir 
ties,  it  is  submitted,  the  principle  of  those  cases  applies  here.  (Halifax  v.  fFite 
16  Ves.  168 :  (a)  Jones  v.  Jones,  7  Jur.  986  ;(6)  GasAeU  v.  Harmon,  6  Ves.  159,  U 
Ves.  489.)  In  Hamfax  v.  WUson,  the  Vice-Chancellor  says,  "  The  question  is,  idiete 
*  payable'  means  '  attaining  twenty-one  ? '  and  I  am  of  opinion  that  it  does."  [Hie 
Mastxe  of  the  Rolls. — There  is  a  gilt  if  the  annuitants  be  dead,  and  then  thete^itv 
■ays,  if  any  of  the  objects  of  his  bounty  die  before  this  share  becomes  payable,  it  tt  ^ 
go  over;  you  say  "  payable"  there  means  attaining  twenty-one.3  Yes,  it  miistlis*^ 
reference  to  the  recipients  of  his  bounty,  and  not  to  the  accident  of  the  death  of  dtkr 
the  tenant  for  life  or  the  annuitants. 

W.  W.  Cooper,  for  William  Roberts,  the  infant.— Mrs.  Roberts  did  not  take  a  toW 
bterest  in  her  share  of  the  fiind ;  or  if  so,  it  was  a  vested  interest,  subject  to  be  difoM 

(«)  The  point  dedded  in  HaOiAw  t.  ITOmii  wai,  becomeMyaUe,  gaTenmted  Intefot  at  SI  b*» 

that ««  a  tnut,  subject  to  nn  interest  for  life,  to  pay  the  dealli  of  tenant  for  Bfe.'*                         ,_ 

toiemal  legatees  eqnaUj  at  21,  with  snnriirorsbip,  (fr)  The  like  dedsloa  wasmadsln/saaf.Ji"* 

In  case  any  thoQld  die  bcfort  Us  or  their  share  shodd  as  In  JTaO/ev  v.  WBmu 
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on  her  dying  before  the  kst  of  the  annuitants.  There  is  no  gift  in  the  will,  except  in 
the  direction  to  divide^  and»  therefore,  the  period  at  which  the  diviflion  takes  place  is 
the  time  when  the  rights  of  tiie  parties  are  to  be  ascertained,  and  that  period  hi  the  death 
of  the  annuitants.  There  were  two  events  to  happen  before  the  shares  could  vest ; 
Martha,  the  youngest,  must  have  attained  twenty-one,  and  the  annuitants  must  have 
been  dead,  for  the  fund  is  expressly  made  to  become  payable,  "  when  the  youngest 
child  should  attain  twenty-one,  if  the  annuitants  shall  be  then  dead."  Now,  Martha 
having  died  before  the  second  of  the  events  happened,  her  share  being  then  contingent, 
passed  under  the  proviso  in  the  will  to  her  son  William.  (Ruffell  v.  Norman,  8  Jur. 
619 ;  Willis  v.  Plaskett,  4  Beav.  208.) 

Roll,  in  reply. — ^As  to  the  observation  that  the  gift  is  made  only  in  the  direction  to 
divide  the  fund  when  Martha  attained  twenty-one,  the  question  is,  whether  there  was 
a  vested  interest  then,  independent  of  the  gift  over  ?  The  age  of  twenty-one  would  be 
the  vesting  period,  though  the  actual  payment  would  be  postponed  till  the  death  of  the 
last  of  the  annuitants.  [The  Mastbb  of  the  Rolls. — Did  the  annuities  exhaust  the 
whole  of  the  income  ?3  No.  [The  Mastbb  of  the  Rolls.-— Would  the  trustees,  after 
the  death  of  the  tenant  for  life,  have  been  justified  in  dividing  the  capital,  from  which 
the  surplus  income,  after  payment  of  the  annuities,  was  derived  ?]  If  the  Court  could 
have  b^  satisfied  that  the  interest  of  the  annuitants  was  sufficiently  secured  by  the 
portion  of  the  fund  required,  the  childreif  might  have  come  to  the  Court,  and  asked  for 
the  surplus,  and  there  was  nothing  to  prevent  its  being  given  but  the  danger  of  there 
not  being  enough  to  pay  the  annuities.  The  vesting  of  tiie  share,  subject  to  be  divested, 
is  intelligible ;  but  contingency  is  out  of  the  question.     (2  Jarm.  WUls,  701.) 

November  25. 

The  Master  of  the  Rolls. — I  have  read  over  the  papers,  and  I  think  the  period  of 
Testing  was  when  Martha,  the  youngest  of  the  children,  attained  twenty-one.  Firsts 
there  is  the  division  among  all  tiie  children,  when  Martha  attains  twenty-one;  and  then 
<x>mes  the  direction  as  to  when  their  shares  should  be  pajrable,  which  appears  to  me  to 
be  intended  to  prevent  the  fund  being  given  over  before  the  annuities  should  have  been 
satisfied,  it  being  the  primary  object  of  the  testator  to  secure  the  payment  of  those 
.annuities.  But  the  manner  in  which  he  has  carried  out  his  object  is  very  clumsy :  for, 
thinking,  as  it  would  appear,  that  the  annuitants  would  die  during  the  minorities  of  the 
children,  he  has  made  the  provision  with  a  view  to  that  state  of  things.  The  case 
cannot  be  decided  on  the  authorities,  but  must  depend  on  its  own  circumstances.  The 
period  of  vesting  is  when  the  youngest  attains  twenty-one.  I  refer  it  to  the  Master  to 
apportion  the  funds,  and  let  Mrs.  Roberts's  share  be  paid  over  to  the  trustees  on  the 
trusts  of  her  marriage  settiement. 


ROLLS  COtTRT- 
Mandc^  JSfaoember  24,  and  Thursday^  December  4, 1645, 

mt€f  ikm  t0  9tUit:  mad  h%  direeUd  ike  rmU  and  the  fiurehate''fiMniy  {jfiold)  to  6e  tahti  n  pit 
^kii  retiduary  pentmal  eitate.  He  ne:rt  bequeathed  wme  leffotiet,  and  then  directed  kh  tmlm 
to  ifweet  the  reeukte  of  hh  pertonat  ettttti,  and  to  pOjf  out  ^  the  tt^eome m  mmdfp  t^Mtwi/^ 
cmf  to  ttpply  a  eompetewt  part  mereqfflfr  l»»  mttkiimumoe^kkjtm  ttkiidrem  dmi^  fktir  mkmi 
ii»,  the mtrplm  to  ho atHmmMtd  far  <*» htMfit  qf  hke  reoUmmp  lepaieeot  md  tojempmt^ 
tkeroetdm  qf  hie  permmd  eetote,  Jnd  he  direeted  hie  trmoteee,  "  euiject  ae  ^foreeaid,**  to  jy 
.to  hiefiee  chUdrei^  uU  the  eeid  reeidue,  when  amd  ae  they  ehould  attain  tweniy-pje^  in  ctrtmfi^ 
portione.  The  will  contained  a  protieo,  that  the  share  of  each  should  vest  at  twenty-one;  nijf 
any  of  them  ehould  die  under  twenty-one,  hie  ehare  to  yo  to  the emoiwm,  TUcrt  wm cto'sA- 
cteUmery pemer  to  the  trmetoee  to  ttm^r  oft»  temntyjoaie  and  h^fmw  tmmty^loe  whmdmM 
ippear  to  ^  the ehaare at  tmmmiy  one*  jjf  amy  admnn^iheeUd bewmieto  pmt eaty  nf  theeemiidt 
hmeineeef  or  gkee  Mm  nauperior  edwoatian,  that  wm  to  be  deducted  firom  hie  okare  brfort  Hi  fat 
dioidend  took  place.  Heidi  that  the  eldeet  child  woe  not  entitled  to  anp  qf  the  occumMm 
after  it  attained  twenty-one,  but  only  to  its  proportionate  share  qf  the  ee^tat,  and  aeewmeUSm 
thereon,  up  to  that  time;  that  the  second  child  woe  mUUled  to  its  proparftos^ate  part  ^tkn^ 
mainder  thereof,  toyetherwith  the  aecuueulatfane  thereon,  up  to  ite  attaiwinff  twenty^onei  adm 
on,  ae  to  the  others, 

CUTHBERT  ROUTH,  by  his  will,  bearing  date  the  20th  of  November,  18W, 
devised  to  his  brodier,  John  Routh»  and  two  other  penons,  their  hdn  vA 
aBsigns^  all  hia  freehold  meaBuages  or  tenements,  lands,  &c.,  situate  in  ^e  parish  tf 
Aisgarth,  in  the  county  of  York,  or  elsewhere,  upon  trust,  till  his  (the  testator's}  m, 
Oswald  Forster  Routh,  should  attain  the  age  of  twenty-one,  to  let  or  demise  tiie  BOd 
premiaes  as  therein  mentioned,  and  to  receive  the  rents  and  profits  thereof  from  time  to 
time,  as  the  same  should  become  due  and  payable ;  and  upon  further  trust,  in  cneSi 
aaid  son,  O.  F.  Routh,  should  live  to  attain  the  age  of  twenty-one  years,  ita 
and  so. soon  as  his  said  son,  0.  F.  Routh,  should  attain  his  said  age  of  twent^-n^ 
yoais,  or  so  soon  after  as  conveniently  might  be,  to  convey  all  and  every  the  wL 
meaauagee,  &c.  thereinbefore  devised,  with  aU  and  every  of  tiieir  appurtenancesi  oflto 
his  said  son,  O.  F.  Routh,  his  heirs  and  assigns  for  ever.  But  in  case  lus  said  son,  O.T. 
Routh,  should  happen  to  die  before  he  should  attain  the  said  age  of  twenty-one  years,  te 
upon  trust,  immediately  after  his  death  to  sell  the  said  premises,  and  apply  the  puicboe- 
money  as  part  of  his  (the  testator's)  residuary  person^  estate.  And  as  to  all  the  rents 
and  profits  of  his  said  freehold  estates  and  premises  which  should  grow  due,  or  arise,  or 
aocrue  from  or  in  respect  thereof,  in  the  mean  time  and  until  his  said  son,  O.  F.  RooA, 
should  attain  the  age  of  twenty-one  years,  the  testator  directed  that  the  net  moneji 
which  should  be  from  time  to  time  received  in  respect  of  such  rents,  abould  be 
considered  as,  and  fall  into,  and  become  part  of  the  residue  of  his  personal  estate,  and 
that  his  trustees,  &c.  should  stand  and  be  possessed  thereof  upon  and  subject  to 
such  and  the  same  trusts  as  were  thereinafter  expressed  and  declared  as  to  and 
concerning  such  residue.  The  testator  then,  after  bequeathing  several  pecomarf 
legacies,  and  making  a  specific  bequest  of  books,  declared  that  his  wife  Louisa  shoold 
have  the  enjoyment,  during  life  or  widowhood,  of  his  household  goods,  furniture,  &c; 
and  after  her  death  or  marriage,  they  should  form  part  of  the  residue  of  his  estate. 
He  then  bequeathed  to  his  said  trustees  all  the  rest,  residue,  and  remainder  of  his  estate 
and  effects,  whatsoever  and  wheresoever,  upon  the  trusts  thereinafter  mentioned  and 
declared  of  and  concerning  the  same.  And  the  testator  directed  his  said  trustees,  as 
soon  after  his  death  as  conveniently  might  be,  to  collect  and  get  in  all  such  debts  and 
sums  of  money  as  should  be  outstanding  or  due  and  owing  to  him,  and  conreit  into 

(a)  Reported  bj  J.  Macavlat,  Emj.,  Barritter-at^law, 


BOmn  n,  HinCHINSOII.  «M 

money  aU  such  part  of  the  residue  of  hU  estate  as  shouU  not  consist  of  xuoney  or  stock* 
wA  place  out  and  invest  in  their  own  names  the  whole  of  such  residue,  including  all 
stock  standing  in  his  name  at  his  death*  at  interest*  or  in  some  or  one  of  the  public 
stocks  or  funds ;  and  he  thereby  dechured*  that  his  said  trustees,  &c.  should  stand 
passessed  of  and  interested  in  the  said  residue  of  his  estate,  and  of  and  m  the  stocks* 
funds,  or  other  securities  wherein  the  same  or.  any  part  thereof  should  be  invested  or 
jdaced  out,  as  aforesaid,  upon  trust,  to  receive  the  interest,  dividends,  and  annual 
produce  thereof  and  arising  therefrom,  from  time  to  time,  and  when  and  as  the  same 
should  become  payable ;  and  should  thereout,  in  the  first  place,  pay  unto  his  said  wife* 
during  the  term  of  her  natural  life,  in  case  she  should  not  marry  again  but  continue 
his  widow,  one  annuity  or  clear  yearly  sum  of  50i.,  and  also  such  further  annual  sum« 
not  exceeding  50/.,  as  his  trustees  should  think  fit,  provided  that  his  said  wife  did  not 
interfere  with  the  guardianship  of  his  children ;  and  upon  fiirther  trust,  that  they,  his 
said  trustees,  should  appropriate  and  pay  and  apply  a  competent  and  sufficient  part  of 
the  residue  of  the  said  dividends,  interest,  and  produce  which  should  arise  and  be 
produced  from  .the  said  stocks,  funds,  and  securities,  according  to  the  discretion  of  his 
trustees,  and  in  such  maimer  as  they  should  think  fit,  for  the  bringing  up,  maintenancei 
and  education  of  Emma  Smith  and  Catherine  Elizabeth  Smith,  then  respectively  residing 
with  him,  who  had  been  equally  called  axMl  known  by  the  names  of  Emma  Routh  and 
Catherine  BU^abeth  Routh,  and  whom  he  had  adopted  and  brought  up  as  his  own 
daughters ;  and  of  his  three  sons,  the  said  0.  F.  Bouth,  Cuthbert  Routh,  and  GeorM 
Bimth»  during  their  respective  minorities.    And  as  to  the  surplus  of  such  dividencu* 
interest,  and  produce,  which  from  time  to  time  should  accrue  and  arise  therefrom,  as 
aforesaid,  he  directed,  that  his  said  trustees  should  lay  out  the  same  in  the  public 
finnds  in  their  own  names,  so  as  to  aecumulaU  for  the  bem^t  of  his  residuary  legatees^ 
4md/orm  part  of  the  residue  of  his  estate ;  and  subject  as  aforesaid,  that  they,  his  said 
tmstees,  should  pay,  assign,  or  transfer,  to  or  for  the  benefit  of  the  said  Emma  Smith 
i  and  C.  £.  Smith,  uid  his  said  three  sons,  0.  F.  Routh,  C.  Routh,  and  G.  Routh,  aU 
the  said  residue  of  his  estate  and  effects,  or  the  stocks,  funds,  or  securities  wherein 
the  same  should  then  stand  or  be  placed  out  or  invested,  when  and  as  they  should 
Dfispectively  attain  the  age  of  twenty-five  years,  in  the  shares  and  proportions,  and  in 
manner  foUowing :  that  is  to  say,  one  sixtib-part  or  share  of  such  residue  to  the  said 
Smma  Smith,  and  one  other  sixth-part  or  share  thereof  to  the  said  C.  E.  Smith ;  and  as 
to  the  remaining  four  sixth-parts  of  such  residue,  that  they,  his  said  trustees,  should 
pay,  transfer,  or  assign  the  same  unto  and  amongst  his  said  three  sons,  0«  F.  Routh, 
C»  Routh,  and  G.  Routh»  share  and  share  alike.    Provided  always,  and  it  was  lus  (the 
testator's)  will  and  intention,  that  such  respective  shares,  or  such  respective  bequests, 
ahould  become  a  vested  interest  in  the  said  Emma  Smith  and  G.  £.  Smith,  and  his 
said  sons  respectively,  at  the  age  of  twenty-one  years,  and  not  before ;  and  if  any  of 
then^   should   happen   to  die    under  that  age,    then    that   the   bequest,    or  re- 
iq[)eotive  bequests,  of   her,   him,    or    them    so   dying,    should    sink   or  fall   into 
Uke  residue  of   his  estate,   for  the   equal  benefit   of   the  survivors    or    survivor 
of  th^n.    Provided  also*  that  in  case  his  stdd  trustees,  or  the  majority  of  them,  should 
think  fit  to  pay,  assign,  or  transfer  all  or  any  part  of  the  respective  shares  of  all  or  any 
of  them,  the  said  Emma  Smith,  and  C.  E,  Smith*  and  his  said  sons,  to  them  respec* 
tively,  at  any  time  after  they  should  have  attained  the  age  of  twenty-one  years,  and 
before  they  should  have  attained  the  age  of  twenty-five  years,  they,  tiie  said  trustees, 
should  be  at  liberty,  in  their  discretion,  so  ta  do.    Provided  also,  and  he  did  thereby 
declare,  that  the  said  Emma  Smith*  C.  E.  Sniith,  and  bis  said  three  sons,  respectively, 
should,  immediately  from  and  after  they  should  respectively  attain  their  respective  ages 
of  twenty-one  years,  become  entitled  te  receive  all  such  dividends  and  interest  wluch 
sibauld,  from  the  time  of  their  respectively  attaining  that  age,  accrue  or  become  pay- 
able for  or  in  respect  of  so  much  and  such  part  of  the  stocks  or  funds  wherein  the 
said  residue  of  his  estate  should  be  invested,  as  aforesaid,  as  should  at  the  time  of  their 
respectively  attaining  the  age  of  twenty<>one  years  appear  to  be  their  respective  shates 
or  proportions  thereof;  and  that,  anoordingly,  his  said  trustees  should,  in  the  mean 
time,  and  until  their  respective  shaies  of  and  in  the  said  residue  of  his  est       should  be 
gpid  or  trsnsferred  to  them*  respectivelys  pay  all  such  dividends  or  interest  in  respect 
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thereof,  when  and  as  the  same  should  £rom  time  to  time  become  due  and  payable,  imto 
the  said  Emma  Smith,  and  G.  £.  Smith,  and  his  said  three  sons,  respectively.  Ao- 
▼ided  also,  and  it  was  his  will  and  pleasure,  that  a  competent  part  of  the  said  residue  of 
his  said  estate  should  be  continued  in  investment  in  the  funds,  in  the  names  of  hia  said 
trustees,  to  answer  and  pay  the  annuities  thereinbefore  given  to  his  wife,  and  should 
not  be  divided  till  her  death  or  marriage.  And  the  testator  authorized  the  tnutees, 
out  of  the  dividends  and  annual  produce  of  the  trust-fund,  to  advance  and  pay  sodi 
sum  or  sums  of  money  a^  they,  in  their  discretion,  should  think  fit,  for  the  puipoee  of 
placing  out  all  or  any  of  his  said  sons  in  any  business  or  profession,  or  of  giving  anj 
of  them  a  superior  education ;  but  so  as  that  the  whole  of  the  moneys  so  advanced,  or » 
much  thereof  as  his  trustees  should  think  proper,  should  be  deducted  out  of  the  respec- 
tive shares  of  his  said  sons  of  and  in  the  said  residue  of  his  estate,  before  any  final  tfm- 
Won  thereof  should  be  made. 

The  testator  appointed  the  said  trustees  his  executors  and  the  guardians  of  its 
children,  and  died  a  few  days  after  the  date  of  his  will,  leaving  his  vnfe  and  his  sod 
adopted  daughters,  and  said  three  sons,  him  surviving.  Emma,  the  eldest,  attaiod 
her  age  of  twenty-one  years  on  the  24th  of  November,  1826 ;  Catherine  Elizabeth,  on 
the  22nd  of  February,  1828 ;  Oswald  Forster,  on  the  20th  of  June,  1832 ;  Cuthbert,  od 
the  8th  of  August,  1833 ;  and  George,  on  the  8th  of  May,  1837.  After  the  death  of 
the  testator,  the  trustees  entered  upon  the  execution  of  the  trusts  of  the  will ;  and  upas 
Emma's  attaining  twenty-one,  they  set  apart  a  sufficient  sum  to  answer  the  annuities,  sod 
divided  the  trust*fund  as  it  then  stood,  consisting  of  the  testator's  residuary  estate,  tk 
accumulations  of  the  surplus  income,  and  the  rents  which  had  been  received  up  to  tiit 
time  of  the  estates  devised  to  Oswald,  and  amounting  to  a  very  considerable  smn,  n 
the  shaxes  and  proportions  directed  bjr  the  wiH ;  that  is  to  say,  one-sixth  part  thererf 
to  each  of  the  dau^ters,  and  one-third  of  four-sixtiis  to  each  of  the  sons ;  and  thej 
carried  the  share  of  each  to  a  separate  account ;  and  they  opoied  an  entirdy  dEstinct 
and  separate  account,  to  which  tiiey  carried  the  accumuktions  which  were  made  after 
the  24th  of  November,  1826,  on  the  surplus  income  of  the  shares  of  the  four  ycnofft 
children,  as  the  right  to  these  was  disputed.  After  the  24th  of  November,  18^> 
Emma  reoeived  the  whole  income  of  the  nhaxe  appropriated  to  her ;  and  the  share 
itself  was  transferred  and  paid  to  Mr.  Hutchinson,  to  whom  she  was  married  ia 
February,  1829.  The  income  of  ^e  share  of  Catherine  Elizabeth  was  also  paid  to  faff 
after  attaining  twenty-one ;  and  on  her  marriage  with  Mr.  P<k>le,  on  the  Srd  of  Sep- 
tember/1829,  the  share  itsdf  was  transferred,  and  paid  to  the  trustees  of  her  marriage 
settlement.  The  shares  of  the  sons  were  in  like  manner  duly  transferred  and  poi 
After  Emma  attained  twenty-one,  and  after  their  ishares  had  been  then  appropriate  to 
each  of  the  five  children,  tdie  surpius  ineome  of  the  re^eerive  shares  of  tiiefour  yofongff 
children  continued  to  be  accumulated,  till  they  attained  their  respective  agesof  twentf* 
one,  And  the  accumulations  so  made  w«re  earned  to  "  The  account  of  accumulatioosr 
but  no  part  thereof  was  appropriated  or  paid  to  Catherine  Elizabeth,  or  any  of  tiie  ote 
three  children,  when  their  respective  shares  were  transferred.  IVhen,  therdfbre,  Geosp, 
the  youngest,  attained  twenty^ne,  there  was  a  sutn  of  between  8,0007.  and4,00Ki 
arising  from  accumulations,  tiien  ia  the  hands  of  the  tzristees,  which  they  found  a  difi- 
culty  in  disposing  of»  because  Emma  claimed,  as  one  of  the  residuary  legatees,  to  be 
entitled  to  one-sixth  of  the  sum,  contending  tiiat,  according  to  the  true  constnictiott 
of  the  willf  it  was  to  form  part  of  the  residue  of  the  testator's  personal  estate,  and  to 
be  divided  among  all  the  duldren»  in  the  proportions  of  thdr  respective  shares.  For 
the  purpose,  therefore,  of  obtaining  the  opinion  of  the  Court  upon  this  point,  tlie  siu^ 
viving  trustees  instituted  the  present  suit. 

C.  P.  Cooper  and  Sichner,  for  the  plaintiffs,  the  trustees,  stated  the  case. 

Kindersley  and  Calvert,  for  Mr.  and  Mrs.  Hutchinson,  contended  that  the  gsD/si 
scheme  of  the  will  was  to  place  all  the  children  in  the  same  condition,  except  that  OswaU 
was  to  have  a  somewhat  better  provision,  being  exclusively  entitled  at  twenty-one  ti> 
the  possession  of  the  real  estates.  This  scheme,  however,  could  not  in  one  rwpectbe 
carried  out.  [The  Master  of  the  Bolls. — ^To  be  so,  all  the  children  ought  to  fa«^ 
been  bom  on  the  same  day.]  The  elder  must  wait  till  the  younger  attains  twentj-cost 
before  she  can  have  her  share  of  the  accumulations.    The  testator  intended  that  there 
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should  be  equality  between  his  children  both  before  and  after  attsdning  the  age  of 
twenty-one,  and  for  that  reason  he  directed  the  rents  of  the  real  estate  till  Oswald 
should  attain  twenty-one,  as  well  as  the  accumulations  of  the  surplus  income  of  the 
respective  shares  to  fall  into  the  residue,  and  this  residue  he  has  given  to  all  the  resi- 
duary legatees.  Now,  supposing  the  shares  to  be  complete  at  twenty-one,  when  the 
first  attains  that  age,  the  shares  of  each  are  in  the  given  proportions  ;  but  when  the 
second  attains  the  same  age,  his  share  is  then  enlarged  so  as  to  exceed  the  proportion 
given  by  the  will.  Besides,  it  is  only  what  appears  to  be  the  share  at  twenty-one  which 
is  to  be  the  sum  of  which  they  are  respectively  to  receive  the  income :  the  word 
*'  appear  "  is  very  important. 

Turner  and  Fdber,  for  the  trustees  of  Mrs.  Poole's  marriage  settlement,  in  the  same 
interest  with  Mrs.  Hutchinson. — ^The  share  of  each  was  to  be  vested  at  twenty-one,  but 
not  payable  till  twenty-five.     [The  Mastbk  of  the  Rolls. — ^Was  not  there  a  severance 
at  twenty- one  ?]     There  could  not  be  a  severance,  for  part  of  the  fund  must  remain  to 
answer  the  annuities,  and  the  maintenance  was  also  to  be  provided  for.     Look  at  the 
scope  of  the  will ;  there  are  two  branches  of  it,  one  applying  to  the  income,  and  the 
other  to  the  capital.    After  the  direction  to  invest*  the  trusts  are  to  apply  the  income 
in  payment  of  the  annuities,  and  in  maintenance  of  the  children,  and  ^en  to  accumu- 
late tiie  surplus  for  the  benefit  of  them  all.     [The  Mastbk  of  the  Rolls. — Yes ;  so  long 
as  it  continues  an  aggregate  fund.]     There  is  an  express  and  distinct  gift  of  the  sur- 
plus income,  after  maintenance,  &c.,  for  the  benefit  of  the  residuary  legatees,  and  aa 
express  direction  that  it  shall  be  accumulated  and  form  part  of  the  residue.    Next  come 
the  provisions  as  to  the  capital  of  the  residue.     It  is  argued  that  only  the  share  appro- 
priated to  the  eldest,  on  attaining  twenty-otie,  is  to  be  transferred  at  twenty-five ;  but 
that  cannot  be  the  construction,  lor  the  gift  is  prefaced  by  the  words  "  subject  as  afore- 
said.''    It  is  also  argued  that  no  effect  is  to  be  given  to  the  direction  that  the  aocumu- 
I  lations  shall  fall  into  the  residue.     Whether  the  arrangement  was  wise  and  politic,  or 
[not,  is  of  no  consequence;  but  the  question  here  is,  has  the  testator  made  the  accumu- 
latioos  part  of  the  residue,  and  has  he  given  that  residue  to  the  five  legatees  ?     It  is 
true  there  is  a  provision  giving  the  share  of  any  one  dying  before  attaining  twenty-one 
to  the  survivors ;  that,  to  be  sure,  alters  the  proportions,  but  does  not  afiFect  the  ques- 
tion as  to  the  gift  bemg  to  all  the  residuary  legatees.    Then,  as  to  the  rents  and  pro- 
fits, the  provision  is.  important,  for  if  you  find  them  divisible,  as  they  undoubtedly  are,, 
among  all  tibe  children,  it  is  a  strong  presumptioa  that  the  accumulations  are  so  too. 

Tinney,  JOfaniel,  RtmpelU  and  Hisiop  Clarke^  for  the  other  three  children,  contended 
that  this  was  not  a  gift  to  a  class,  but  to  five  children  normnaiim,  and  to  execute  the 
trusts^  the  fund  must  be  divided  as  soon  as  any  one  of  thesa  attains  twenty-one.  The  trust 
is  not  to  accumulate  the  surplus  till  the  youngest  attains  twenty-one,  but  the  accumula- 
tion is  to  continue  durii^  the  minorities ;  and  each  of  the  legatees,  nevertheless,  is  to- 
take  on  attainmg  twenty-one;  the  accumulation  thetefore  is  to  continue  only  for 
those  vrho  are  minors,  and  according  as  each  attains  twenty-one  he  ceases  to  be  entitled 
to  any  future  portion  of  it.  In  that  view  of  the  matter,  the  '*  residue"  is  not  always 
the  Bame  quantity,  but  it  consists  from  time  to  time  of  the  capital  and  surplus  income 
dunng  the  minority,  and  the  gift  of  the  residue  must  be  of  the  residue  then  existing. 
And  this  is  no  hardship  on  the  elder  chDdren,  for  the  pfesent  enjoyment  by  them  of 
their  shares  is  equivalent  to  the  benefit  of  the  accumulations  to  the  younger ;  and  if  they 
consent  to  bring  into  hotchpot  their  shares,  and  the  produce  which  might  have  arisen 
from  them,  there  will  be  no  objection  to  their  taking  a  part  of  the  accumulations.  The 
words  "  final  division,"  perhaps,  may  raise  some  difficulty,  as  denoting  another  division 
besides  that  to  be  made  on  the  attainment  of  twenty-one,  for  the  purposes  of  the  trust ; 
but  it  means  that  that  division  is  to  be  final  as  to  the  party,  as  between  him  and  the 
others. 

Kiadersley,  in  reply. 

The  Master  of  the  Rolls. — I  have  nothing  to  do  with  the  point  so  much  discussed 
as  to  what  the  father  intended  to  do  as  between  his  children,  or  what  was  just  and 
right  to  be  done ;  he  might  have  some  reason  for  doing  as  he  has  done,  which  he  has 
not  thought  fit  to  communicate.  If  I  can  find  out  what  was  his  meaning  and  inten-^ 
tiuon,  I  have  no  right  to  do  any  thing  but  give  effect  to  that  meaning  and  intention. 
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wless  it  be  contrary  to  some  rule  of  law.  The  testator*  at  the  time  he  made  his  wSL 
und  of  his  death  some  days  after,  had  five  children,  all  named  in  his  will — ^two  natuzaL 
and  three  legitimate,  the  eldest  being  about  fourteen,  and  the  youngest  between  three 
and  four  years  of  age.  He  directed  the  rents  and  profits  of  his  real  estate  to  be  taken 
as  a  part  of  his  personal  estate  during  the  minority  of  his  son  Oswald,  to  whom  he 
gave  it  contingently  on  his  attaining  twenty- one ;  and  if  he  did  not  attain  twenty-one. 
it  was  to  be  sold,  and  to  form  part  of  lus  personal  estate.  In  respect  of  that,  the 
question  as  to  the  accumulations  which  has  been  raised  in  this  suit  does  not  arise  at 
ail,  for  each  payment  on  account  of  rents  was  just  a  payment  of  so  much  personal 
estate — that  is,  of  capital,  not  income  the  produce  of  capital.  I  am  of  opinion,  thexe« 
fore,  that  so  much  of  the  fund  in  question  as  arose  from  rents  during  the  minority  of 
Oswald,  and  the  accumulations  upon  them,  are  to  be  considered  as  part  of  the  residoaxy 
estate.  I  do  not  think,  then,  that  this  assists  the  construction  of  the  other  portion  of 
the  will  as  to  the  direction  to  accumulate  the  surplus  income  of  the  personal  estate. 
The  testator  has  directed  his  personal  estate  to  be  invested,  and  the  dividends  and 
income  to  be  received  by  his  trustees,  and  applied  in  payment,  in  the  first  place,  of  the 
annuities  given  to  his  wife.  As  to  them  there  is  no  question.  Then  he  has  directed 
the  trustees  to  apply  a  competent  part  of  the  income  for  the  maintenance  of  tl^ 
children  during  their  respective  minorities ;  and  this,  it  is  said,  has  a  special  relation  to 
the  whole  period  of  the  minority  of  the  children.  Then  the  surplus  after  maiatenanoe 
was  to  be  mvested  and  accumulated  for  the  benefit  of  his  residuary  legatees,  and  to 
form  part  of  the  residue  of  his  estate.  It  is  clear  that  the  framer  of  this  will,  in 
penning  that  portion  of  it,  must  have  had  regard  to  the  aggregate  amount  of  that 
which  was  to  be  collected  and  received.  The  capital  was  to  be  for  the  benefit  of  aH 
maintenance  was  to  be  for  the  benefit  of  all,  and  the  accumulations  were  to  be  for  tiM 
benefit  of  all,  till  some  child  was  entitled  to  have  its  share  ascertained.  Now,  accordiiig 
to  the  will,  the  share  of  each  child  was  of  necessity  to  be  ascertained  when  it  attained 
twenty-one,  for  at  and  after  that  age  each  child  was  entitled  to  the  whole  of  the  inoooe 
arising  from  that  share.  Besides,  the  testator  directed  that  each  child  should  have  its 
share  on  attaining  twenty- five ;  and  that  was  an  imperative  direction.  The  share  vas 
to  be  vested  at  twenty-one,  and  the  trustees  were  to  pay  the  income  of  its  share  to  the 
child  till  it  attained  twenty-five,  with  a  discretionary  power  to  transfer,  after  twenty* 
one  and  before  twenty-five,  the  share  of  which  the  transfer  was  imperative  at  tfrepty* 
five.  Now  accumulations  were  to  be  made  for  the  benefit  of  all,  till  Emma,  the  eldest* 
attained  twenty-one,  and  when  she  had  attained  that  age,  it  waa  necessary  for  the 
trustees  to  ascertain  what  appeared  to  be  her  share — ^what  of?  It  consisted  of  one* 
sixth  of  the  capital,  and  one-sixth  of  the  accumulations  which  had  been  then  made* 
and  one-sixth  also  of  any  outstan^ng  personal  estate  which  had  then  to  be  reoeived* 
and  certainly  also  of  the  rents  of  the  real  estate  till  Oswald  should  attain  twenty-one. 
That  was  what  appeared  to  be  her  share,  and  she  was  to  have  it  transferred  at  twenty- 
five.  But  did  she  take  any  thing  in  the  remaining  five-sixths  ?  Her  share  was  takea 
out  of  the  fund,  and  having  got  it,  the  contention  now  is  that  she  is  entitled  to  one-aixjdi 
of  the  accumulations  to  arise  afterwards  from  the  income  of  the  other  five-sixtfaa.  in 
which  she  had  no  interest  at  that  time,  except  in  the  event  provided  for  by  die  wilL  of 
any  of  the  children  not  attaining  twenty-one.  She  got  the  one-sixth  to  which  she  waa 
entitied  transferred,  but  that  does  not  sdOTect  her  interest  in  the  outstanding  persoBttl  , 
estate  not  received,  nor  in  the  personal  estate  set  apart  to  answer  the  annuities,  oor  la 
the  rents  thereafter  to  arise  from  the  real  estates  during  the  nunority  of  Oswald.  Bnt 
what  the  trustees  did,  and  why  they  did  it  I  cannot  see,  was  this :  they  appropriated 
^e  shares  of  the  other  four  children  at  the  same  time  when  they  appropriated  £mma\ 
and  carried  them  all  to  separate  accounts.  Suppose  they  had  not  done  so,  and  Aat 
only  Emma's  share  had  been  token  out  of  the  then  aggregate  fond,  then  when  tbe 
second  child,  Catherine,  attained  twenty-one,  there  would  have  been  the  five-sixtfaa  of 
the  capital,  and  the  accumulations  thereon  after  Emma  attained  twenty-one,  and  she 
would  have  taken  one-sixth  of  that  aggregate  amount.  I  don't  see  any  ambiguity  if 
you  keep  in  mind  that  the  share  was  to  be  ascertained  at  twenty-one,  and  paid  al 
twenty-five,  or  after  twenty-one  and  before  twenty-five*  if  the  trustees  ahoold  tJusfc 
fit.    But  now,  when  it  is  directed  to  take  o£f  an  aliquot  part  from  time  to  time  for  eadi 
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dOd,  on  ite  attaining  twentf-one,  yon  are  to  presume  that  that  child  was  to  have 
an  interest  in  the  other  shares  (except  the  continent  interest  given  by  the  will),  it  is 
dBBcnlt  to  see.  Take  the  whole  of  the  will  together,  and  there  is  no  difficulty  about 
the  construction  of  it.  When  Emma  attained  twenty-onel  she  was  entitled  to  have  her 
share  ascertained ;  and  in  like  manner^  when  Catherine  attained  twenty- one,  she  waa 
entitled  to  have  her  share  ascertained ;  and  so  on  as  to  the  other  children.  I  think,  vnA 
the  single  exception  as  to  the  clause  directing  the  surplus  income  to  be  accumulated  for 
the  benefit  of  the  residuary  legatees  (which  must  mean  the  residuary  legatees  not 
having  received  their  shares),  there  is  no  difficulty  in  the  case. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
November  4,  1845. 

BUBNIB  V,   GbTTIKO.  (o) 

WiU-'^CoiuirMetiot^^Greek  bondg^Futub'^Oovemmeni  $eeunii€t, 

A  ietiator  gate,  amongtt  other  thmge,  eertain  Greek  bonde,  guaranteed  by  tke  Britieh  fftwemment, 
to  trueieee  tqnm  truet  to  eell  and  convert  into  money  all  hie  eaiate  which  ehould  not  consist  t^ 
ready  moneye,  or  numeye  in  thejundtj  and  to  inteet  the  manege  arising/rom  eueh  sale  and  convert 
sionf  and  also  any  moneys  not  inoestedt  in  the  Three  per  Cent,  Consols  or  other  government  seen- 
riHes  in  England,  It  was  held,  that  the  Greek  bonds  were  wot  included  in  the  description  ^f 
**Junds"  or  *' government  seetanties.'* 

MOSES  DANIEL  GETTING,  by  his  will,  dated  ISthof  June,  1841,  after  giving 
certain  property  to  his  wife  for  her  own  use,  gave  and  devised  to  his  wife,  and 
F.  Secretan,  and  J.  Howell,  their  heirs,  executors,  administrators,  and  assigns,  a  free- 
hold messuage  therein  described,  and  also  "  8,600/.  Greek  bonds,  in  the  hands  of 
Messieurs  N.  M.  Rothschild  and  Sons,  guaranteed  by  England,  France,  and  Russia, . 
paid  up  in  full,  at  the  rate  of  five  pounds  per  cent,  per  annum,  payable  half-yeariy, 
Itl.  10s.  per  cent,  on  the  1st  day  of  March  and  2/.  10s.  per  cent,  on  the  1st  day  of 
September;  and  also  12,000/.  3/.  per  Cent.  Consols  standing  in  his  name  in  the  Bank  of 
England,  and  also  the  rest,  residue,  and  remainder  of  his  real  and  personal  estate  and 
effects  whatsoever  and  wheresoever,  including  all  bonds  and  securities  for  money,  leaving 
it  to  his  trustees  to  grant  any  reasonable  time  for  payment  of  the  said  bonds  and 
securities,  nevertheless,  upon  the  trusts  following ;  that  is  to  say,  upon  trust,  out  of  his 
ready  moneys,  or  moneys  in  the  funds,  to  pay  and  satisfy  all  his  just  debts  and  funeral 
and  testamentary  charges  and  expenses ;  *  *  *  and  upon  trust*  as  soon  as 
eonveniently  might  be  after  his  decease,  to  make  sale  and  convert  into  money,  together 
or  in  parcels,  by  public  auction  or  private  contract,  all  his  estate  which  should  not 
consist  of  ready  money  or  moneys  in  the  funds,  and  to  convey  and  assure  the  same 
to  the  purchaser  or  purchasers  thereof,  or  as  he  or  they  should  direct,  and  to  receive 
ths  moneys  wrising  from  such  sale  or  conversion."  The  will  then  contained  directions 
for  the  investment  of  the  moneys  arising  from  such  sale  or  conversion,  and  also  any 
other  moneys  not  invested,  hi  the  Three  per  Cent.  Consols  or  other  government  securities 
in  England,  upon  the  trusts  in  the  wUl  mentioned.  This  suit  was  instituted  for  the 
purpose  of  having  the  trusts  of  the  vrill  performed  under  the  direction  of  the  Court. 
The  Greek  bonds  mentioned  in  the  will  had  not  been  converted  into  money,  and  one 
of  the  questions  in  the  suit  was  as  to  the  necessity  for  such  conversion  according  to 
the  trusts  of  the  will. 

ShnpkUuon  and  Chandless,  for  the  plaintiffs,  desired  that  there  should  be  an  inquiry 
by  the  Master  as  to  the  circumstances  under  which  the  trustees  had  omitted  to  convert 
the  Greek  bonds,  and  whether  any  and  what  loss  had  been  occasioned  thereby. 

The  Vxcb-Chakcbllor  said  that  the  question  could  only  rekte  to  the  boncte  guaran* 

(a)  Beyortsd  by  0. 8.  Afrunnrr,  Esq.,  Banisler«at«Unr. 
VOL.  I.  z 
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teed  by  the  British  government.     Those  guaranteed  by  the  governments  of  Fnu&ee  and. 
Russia  must  of  course  be  converted. 

Russell,  for  the  defendant  Getting,  contended  that  the  bonds  guaranteed  by  the 
British  government  were  included  in  the  term  "  government  securities/'  the  interest  ob 
them  forming  as  much  a  part  of  the  public  debt  of  this  country  as  the  3/.  per  Cent. 
Consols  did  ;  he  therefore  urged  that  such  an  inquiry  as  that  suggested  by  the  plaintifi* 
vraa  unnecessary. 

Metcalfe,  Wigram,  Ward,  Bacon,  and  J,  H,  Palmer,  for  other  parties. 

The  Vicr-Chanckllob. — The  question  is,  whether  Ghreek  bonds  are  within  the 
meaning  of  the  word  "  funds."  I  come  unwillingly  to  the  conclusion  that  they  are 
not.  The  first  expression  is,  "  upon  trust,  as  soon  as  conveniently  may  be  after  my 
decease,  to  make  sale  and  convert  into  moneys  all  my  estate  which  shall  not  conust 
of  ready  money,  or  moneys  in  the  funds."  Considering  both  the  ordinary  meaning  of 
the  word  "  funds,"  and  the  expressions  which  occur  in  the  foregoing  parts  of  the 
will,  I  am  of  opinion  that  the  word  "  funds"  was  not  meant  to  include,  and  does  not 
include,  Anglo -Greek  bonds.  Then  comes  the  consideration  as  to  the  last  expres* 
sion — "  And  my  trustees  for  the  time  being  shall  forthwith  lay  out  and  invest  the 
clear  moneys  arising  from  such  sale  and  conversion,  and  also  any  other  moneys  not 
invested,  in  the  Three  per  Cent.  Consols,  or  other  government  securities  in  England.**' 
Admitting  the  nature  and  force  of  the  expression  in  connection  with  the  expressions 
that  precede  it  in  the  will,  my  impression  is,  that  whether  the  interest  upon  the  QmSk, 
bonds  guaranteed  by  the  British  government  is,  of  right,  payable  in  London,  or  is  notr 
of  right,  payable  in  the  first  instance  in  London,  they  are  not  covered  by  these  words* 
What  is  received  on  account  of  interest  which  is  payable  on  these  bonds  will  appear 
from  the  general  state  of  the  account.  The  bonds  themselves  being  safe,  I  would  sot 
direct  a  sale,  even  of  the  Russian-Greek  bonds,  or  of  the  French-Greek  bonds ;  I 
doubt  whether  it  would  be  proper.  It  may  be  prudent  to  postpone  the  sale,  even. 
admitting  that  they  must  be  sold.  It  does  not  follow  that  that  which  must  be  sold 
ought  immediately  to  be  sold.  Let  the  Master  inquire  what  is  to  be  done  with  the 
bonds.  I  do  not  say  that  there  may  not  be  a  sense  in  which  *'  government  secnri- 
ties"  may  apply  to  these  bonds,  but  it  is  not  necessary  to  give  an  opinion  open 
that. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

November  \\^  1845. 

Wood wAsn  v.  Milleb.  (a) 

Vendor  and  purchanr^Sale  by  aueiioH — Pfi^ers, 
Where,  at  a  sale  by  anetion,  stated  by  the  auctioneer  in  the  salesroom  to  be  without  reeerpe,  «/ 
wa*  employed,  unknown  to  the  purchaser,  to  bid  up  to  a  certain  price,  and  there  woe  wo  pln^\f 
undervalue,  the  Court  decreed  a  specific  performance  qf  the  contract. 

THIS  was  a  suit  instituted  by  the  plaintiffis,  as  executors,  against  Joseph  Milier, 
for  the  purpose  of  enforcing  the  specific  performance  of  a  contract  for  the 
purchase  of  leasehold  property,  which  had  been  put  up  to  sale  by  public  aucti(Hi,  on 
the  4  th  of  November,  1841.  It  appeared  that  the  property  in  dispute  was  the  seven- 
teenth lot  at  the  sale,  and  that  the  defendant,  Joseph  Miller,  who  was  an  anctioiieer, 
was  declared  the  purchaser  of  it  for  690/.,  and  that  he  paid  his  deposit,  and  signed  a 
contract  for  the  completion  of  the  purchase  according  to  the  conditions  of  sale.  ITie 
defendant,  after  the  delivery  of  the  abstract  of  tide,  refused  to  complete  the  contract, 
alleging  that  there  had  been  a  breach  of  the  covenant  to  insure  contained  in  the  original 
lease.  This  refusal  having  led  to  a  correspondence  between  the  solicitorB  of  the 
(a)  Reporiod  liy  G.  S.  Allkvtt,  Esq.,  Barritter-at-law. 
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respective  parties,  it  was  in  the  course  of  such  correspondence  stated  by  the  defendant's 
solicitor  that  the  defendant  having  been  credibly  informed  that  there  were  two  persons 
employed  as  puffers  at  the  sale,  he  should  not  on  that  account  complete  the  purchase. 
The  principal  evidence  given  in  the  suit  on  the  part  of  the  defendant  was  that  of 
James  Christian  Broadhurst,  who  deposed  that,  previously  to  the  property  being  put 
np  to  sale,  the  auctioneer  stated  to  the  persons  assembled  in  the  sale-room  that  the  sale 
was  a  bond  fide  one,  and  if  there  were  any  puffers  in  the  room,  he  should  hate  himself; 
or  he  used  expressions  to  that  effect.  The  witness  further  deposed  that  he  did  not 
attend  the  sale  with  any  view  of  purchasing  any  part  of  the  property,  but  at  the 
request  of  the  auctioneer,  for  the  purpose  of  preventing  the  property  being  sold  under 
a  certain  price ;  and  that  the  auctioneer  mentioned  to  him  the  prices  up  to  which  he 
was  to  bid,  and  that  he  actedupon  such  instructions,  and  bid  for  lot  seventeen,  up  to 
the  sum  of  650/.,  wbich  was  the  reserved  price  for  that  lot.  The  witness  could  not 
recollect  how  many  biddings  there  were  before  they  reached  that  sum ;  he  ceased  to 
bid  when  they  reached  that  sum.  The  witness  further  said  that  he  did  not  know  of 
any  other  person  besides  himself  who  bid  for  lot  seventeen  with  the  same  object  that 
he  did ;  nor  whether,  under  the  circumstances  stated  in  his  depositions,  he  was  to  be 
considered  as  a  puffer.  It  did  not  appear  from  the  evidence  that  the  property  was 
sold  beyond  its  value. 

Wigram  and  De  Gex,  for  the  plaintiff,  contended  that  a  vendor  was  entitled  to  fix  a^ 
reserved  bidding,  and  to  appoint  a  person  to  bid  up  to  that  bidding  in  order  to  prevent 
the  property  from  being  sold  under  its  value.  (Tunning  v.  Morrice,  2  Bro.  Gh.  Ca. 
326  ;  (a)  Bromley  v.  Alt,  3  Ves.  620 ;  (6)  ConoUy  v.  Parsons,  3  Ves.  825,  n. ;  Howard 
v.  Castle,  6  Term  Rep.  642 ;  (c)  and  Smith  y.  Clarke,  12  Ves.  477.)  (d) 

Bacon,  for  the  defendant. — ^The  defendant  bid  in  the  confidence  that  there  would  be* 
no  one  bidding  at  the  sale  but  those  who  were  desirous  of  purchasing.  The  assurance* 
of  the  auctioneer,  as  shewn  by  the  evidence  of  Broadhurst,  confirmed  him  in  this,  and* 
therefore  he  was  entitled  to  resist  the  claim  of  the  plaintiff  for  a  specific  performance  * 
of  the  contract.  A  contract  entered  into  under  such  circumstances  as  were  proved  in* 
this  case,  was  void.  The  employment  of  one  person  as  a  puffer,  when  that  fact  was  not' 
only  not  disclosed,  but  was  studiously  concealed,  and  by  the  expressions  used  by  the 
auctioneer  would  appear  to  be  denied,  vitiated  the  contract,  (fiexwellv.  Christie,  Cavrp^ 
S95  ;  (e)  Howard  v.  Castle,  6  Term  Rep.  642;  Crowder  v.  Austin,  II  Moore,  283, 
3  Bing.  368 ;  (/)  Wheeler  v.  Collier,  1  Mood.  &  Malk.  123 ;  (^)  and  Meadows  v.  Tanner, 
5  Madd.  34.)  (h) 

The  Vicx-Chancbllor  inquired  whether  the  defendant  would  bring  an  action  to 

(a)    Twining  r,  Morrice.    Easter  Tenn,  1788.  named :  otherwise,  if  the  owner  had  directed  the 

Sir    Uoyd   Kenyon,    Bart.,  M.R. — At  a  public  auctioneer  to  tet  the  horse  up  at  such  a  particular 

MUBtioB,  the  sdler's  agent  bid  for  the  plaintiiT:  a  price  and  not  lower, 

spe^fie  performance  renised  on  that  aocount.  (/)  Crowder  t.  AitMtin.     January  35tb,    1896. 

(6)  BrottUetf  r,  AU,    February  16th  and  March  Beat,  C.  J.— The  vendor  of  a  horse  stationed  his 

latv  1798.    Sir  R.  P.  Arden,  M.R. — At  an  auction,  serrant  to  join  in  the  bidding  at  a  public  auction, 

one  person  only  bid  for  the  vendor  to  76/.  an  acre,  and  the  servant  bid  i»  to  2S2.,  after  a  hand  ftde 

upon  a  private  notice  to  the  auctioneer:    then,  bidder  had  bid  132.    Held,  that  the  sale  could  not 

alter  a  contest  with  real  bidders,  the  estate  was  be  enforced  against  a  subsequent  bidder. 

iMmght  at  1011.  178.  an  acre,  and  the  purchaser  (g)  Wheeler  v.  CoUier.    December  ]9tb,   1827. 

■ome    days   afterwards  paid  the  duty  ;   he  was  Lord  Tenterden,  C.  J^i— If  the  owner  of  an  estate, 

decreed  to  perform  the  contract  with  costs.  put  up  for  sale  by  8netion«  employ  a  person  to  bid 

(c)  Howard  v.  Castle,  April  27th,  1796.  Lord  for  him,  the  sale  is  void,  although  only  one  such 
Kenyon,  Cb.  J. — If  the  owner  of  goods,  or  an  person  be  employed,  and  althoogh  be  is  ooly  to  bid 
catata,  put  up  to  sale  at  an  auction,  employ  puifors  up  to  a  certain  sum,  unless  it  is  announced  at 
to  bid  for  him,  without  declaring  it,  it  is  a  fraud  the  time  that  there  is  a  person  bidding  for  the 
<m  the  real  bidders,  and  the  highest  bidder  cannot  owner. 

lie  eompeUed  to  complete  the  contract.  (h)  Meadowt  v.  Tanner.    February  21st,  1820.— 

(d)  SmUh  V.  Clarke.  July  7th  and  18th,  1806.  In  this  case,  Sir  J.  Leach,  Y.C.,  said,  '«The  plain 
Sir  Wm.  Grant,  M.R.— The  circumstance  that  a  meaning  of  the  words  *wiikintt  reserve,*  in  a  puti- 
person  bid  at  an  auction  under  the  private  direction  cular  of  sale,  is,  that  no  person  will  be  employed  to 
of  Hie  vendors,  for  the  purpose  of  preventing  a  sale  bid  on  behalf  of  the  vendor,  for  the  purpose  of 
voder  a  sum  specified  as  the  value,  is  no  objection  keeping  up  the  price.  Here  a  person  has  been  em- 
to  a  apedfic  performance.  ploved  on  behalf  of  the  vendor  to  keep  up  the  price, 

(e)  BexweU  v.  Christie.  February  3rd,  1776.  and  the  vendor  can  have  no  claim  to  the  aia  of  a 
IiOffo  Mansfield,  C.  J. — ^Action  does  not  lie  agslnst  Court  of  Eq[uity,  to  enforce  a  contract  against  the 
on  anetioneer  for  selling  a  horse  at  the  highest  price  defendant,  into  which  he  may  have  been  drawn  by 
Ud    for  him,   contrary  to  the  owner's  express  the  vendor's  want  of  foith," 

directioni  not  to  let  him  go  under  a  larger  sum 

Z2 
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xeoovcr  the  deposit  paid.    The  commoii  law  caces  appeaxied  to  be  in  fuFoor  of  tbi 
defendant,  and  therefore,  if  the  defendant  was  desirotts  of  an  opportunity  to  try  whe- 
ther the  contract  was  void  at  law  in  consequence  of  the  employment  of  firoadhurst.  2k 
ought  to  have  that  opportunity. 
^iacan  dedined  to  try  the  question  in  the  manner  suggested. 

The  Vics-Chavcbllor. — As  the  defendant  declines  the  opportunity,  I  think  lint 
I  ought  to  abide  by  the  course  of  decisions  in  this  Court  without  reference  to  any  opi- 
aion  of  my  own.  The  question  is,  whether  the  effect  of  Mr.  Broadhurst's  evidence  is 
that  the  bUl  ought  to  be  dismissed  ?  For  that  purpose  I  will  consider  Mr.  Broadhnnti't 
evidence  as  it  stands,  or  rather  would  atand,  without  the  statement  which  it  oantnai 
of  the  verbal  representations  said  to  have  been  made  by  the  auctioneer  in  the  sale- 
room. I  will  suppose  that  Broadhuxst's  evidence  says  nothing  upon  that  subject.  It 
then  stands  thus :  that  there  were  particulars  of  sale  by  auction  not  stating  it  to  be 
without  reserve,  there  being  no  notice  that  a  bidder  on  behalf  of  the  vendor  was  tn  be 
employed;  that  one  was  so  emploj^ed  without  the  fact  being  disclosed;  that  the  bidder 
was  forbidden  to  go  beyond  a  certain  sum.  One  of  the  conditions  of  sale  was,  that  no 
person  was  to  advance  less  than  5L  at  each  bidding.  So  it  was  competent  to  eack 
bidder  to  bid  not  less  than  5/.  It  appears  that  Broadhurst  bid  to  the  amount  of  GSOL, 
and  the  amount  at  which  the  purchaser  bought  was  690/.,  the  difPerenoe  of  40/.  ia 
eight  fives  rendering  it  probable  that  there  were  intervening  biddings  by  substantial 
bidders.  This  I  say  was  probable,  but  I  do  not  say  certain.  There  is  no  other  evi* 
dence  on  that  point.  When  to  this  is  added  the  circumrtance  that  there  is  no  proof 
of  undervalue  of  the  property,  and  that  there  is  neither  proof  nor  allegation  that  at  te 
sale  the  defendant  observed  Mr.  Broadhurst  bidding^no  proof,  nor  aUegation,  that  die 
defendant  knew  Mr.  Broadhurst,  or  was  misled  by  any  degree  of  confidence  in  Mr. 
Broadhurst,  or  by  any  opinion  of  that  gentleman  which  he  entertained — ^it  strikes  ne 
that  the  decisions  of  this  Court,  as  the  defendant  elects  not  to  try  the  question  at  law* 
render  it  necessary  for  me  to  say  that  the  circumstances  I  have  mentioned  do  not 
amount  to  a  defence  against  specific  performance  in  equity ;  but  in  saying  that,  I  desiie 
to  be  understood  as  proceeding  on  authority  only,  and  not  on  any  opinion  of  my  own. 
I  do  not  mean  to  say  that  my  own  opinion  is  different ;  I  think  the  authorities  in  lUs 
court  are  in  such  a  state  as  to  render  it  unnecessary  for  me  to  form  an  opinion.  1  hsm 
thus  far  considered  the  case  without  the  statement  which  Mr.  Broadhurst  rejii  i  iw  nil 
the  auctioneer  to  have  made.  He  represents  the  auctioneer  to  have  said,  before  Ihe 
conmiencement  of  the  auction,  that  the  sale  was  a  bond  fide  sale,  and  if  tiiere  were  any 
pufiers  in  the  room,  he  should  hate  himself.  Broadhurst  was  in  the  room  at  ihe  time. 
Broadhurst  represents  himself  to  have  heard  what  the  auctioneer  said,  and  if  Broad- 
hurst considered  that  statement  as  in  effect  amounting  to  a  representation,  or  intend- 
ing to  convey  the  representation,  that  no  person  having  the  instructions  of  Broadfanst 
was  in  the  room,  and  Mr.  Broadhurst  knowing  that,  proceeded  to  do  that  whidi  the 
auctioneer  said  was  not  to  be  done ;  that  is  a  circumstance  which  renders  me  not  laatk 
disposed  to  believe  Broadhurst  could  at  the  time  have  so  considered  it.  It  is  probably 
due  to  him  to  suppose  if  he  had  heard  a  representation  made  to  him  of  that  nature,  he 
would  not  have  continued  to  be  a  party  to  a  transaction  which  was  publicly  denied  to 
exist.  When  to  that  consideration  I  add  the  difficulty  of  receiving  the  evidence,  and 
if  receivable,  the  difficulty  of  treating  it  in  connection  with  the  allegation  in  the  biQ, 
t^at  the  sale  was  to  be  a  sale  without  reserve,  I  am  of  opinion,  if  it  would  be  right  ta 
decree  a  specific  performance  in  the  absence  of  that  representation  by  Mr.  Broadhorat 
of  what  the  auctioneer  said,  it  is  not  the  less  right  to  decree  a  specific  performance  in 
the  particular  circumstances  of  this  case  by  reason  that  that  statement  is  **ow^w>p^ 
in  Broadhurst's  evidence.  I  consider  myself  obliged  to  decree  a  specific  perfonnaaee* 
as  the  defendant  does  not  wish  to  take  the  opinion  of  a  Court  of  law  on  the  legal  viE- 
dity  or  invalidity  of  the  agreement. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT* 

iVbcmiierll,  1846. 
Clouqh  v.  Fbsitch.  (a) 

ik  9imkiitUHmg  m  MaMt^i  mMe  m  iMt  tomrt,  rmi  thte  on  a  pmrol  demhe  i$  enHHed  t9  prhrHjf 

rriHIS  cause  came  on  upon  exceptions  to  the  Master's  report,  and  on  fordier 
1  directions.  The  bill  was  filed  by  James  Henry  Oloogh,  on  behalf  of  himsd( 
and  all  others,  the  unsatkfied  creditors  of  WiBianr  Summerland,  a  farmer,  deceased, 
against  his  administratrix  and  her  husband,  and  the  intestate's  heir-at-law,  for  tile 
administration  of  the  intestate's  estate.  It  appeared  tiiat  liie  intestate  died  in 
October,  1834,  being  at  the  time  of  his  death  a  yearly  tenant  of  the  plaintiff,  of  certain 
lands,  at  the  annual  rent  of  97/.,  payable  half-yearly,  and  being  indebted  to  the 
plaintiff  to  the  amount  of  145/.  lOs.  for  rent.  On  the  19th  of  November,  1834,  the 
plaintiff  distrained  on  the  premises,  and  the  distress  was  appraised  at  63/. ;  on  the  26th 
of  January,  1835,  the  distress  was  sold  by  auction,  and  realized  56/.-  13s.  lOd.  John 
French,  the  husband  of  the  intestate's  daughter  and  administratrix,  Hannah  French, 
continued  to  occupy  the  land  on  her  behalf,  until  Lady  Day,  1835,  when  there  re- 
mained due  to  the  plaintiff  137/.  6s.  2d.,  the  balance  of  rent  up  to  that  day,  from 
which  time  the  plaintiff  agreed  to  take  the  land,  and  release  the  intestate's  estate 
from  the  subsequent  rent.  On  the  18th  of  February,  1842,  a  decree  was  made, 
directing  the  usual  accounts  to  be  taken.  T^e  Master,  by  his  report,  found  that  there 
was  due  to  the  plaintiff,  for  rent  and  aneears  of  rent  of  lands  hdd  by  the  intestate  in 
his  lifetime  as  tenant  to  the  plaintiff,  under  a  tenancy  from  year  to  year,  88/.  16s.  2d«, 
being  the  balance  of  the  daim  of  145/.  lOs.,  after  deducting  the  amount  realized  by 
the  distress ;  that  the  adminiatratriz  had  received  809/.  ISs.  lid. ;  that  she  had  paid 
debts,  &c.  to  the  amount  of  1,289/.  7s.  8d.,  and  that  the  personal  estate  was  insuffi* 
Cient  to  pay  the  debts.  In  a  schedule  to  the  report  was  an  account  of  the  payments 
made  by  the  administratrix,  among  which  were  sums  paid  to  various  persons  for  simple- 
contract  debts,  amounting  to  859/.  7s.  6d.  To  this  report  two  exceptions  were  taken : 
the  first,  on  account  of  the  allowance  by  the  Master  of  these  payments  made  by  the 
administratrix ;  and  the  second,  against  the  finding  by  the  Master,  that  the  sum  of 
479/.  14s.  9d.  was  due  to  the  administratrix  on  the  balance  of  the  account. 

Kenyan  Parker  and  Rolt,  in  support  of  the  exceptions. — ^The  rent  due  to  the 
plaintiff  was  a  debt  entitled  to  priority  over  the  debts  mentioned  in  the  schedule  to 
the  report,  and  the  payment  of  which  was  allowed  by  the  Master.  Rent,  though 
not  reserved  by  deed,  is  equal  to  a  specialty  debt.  {Wiltett  v.  Earle,  1  Vem. 
490;  {b)  Phillips  v.  Lee,  1  Freem.  263;  (c)  Ga^e  v.  Acton,  1  Freem.  512;  (rf)  and 
Thompson  v.  Thompson,  9  Price,  464.)  (e) 

Swanston,  for  the  report.-»-Befbre  making  this  report,  the  Mflster  (Senior)  satisfied 
himself  by  inquiry,  that  the  practice  of  this  Court  was  not  to  give  rent  due  on  a  parol 
demise  any  priority  over  simple-contract  debts.  The  debt  due  to  the  plaintiff  cannot 
be  considered  as  a  specialty  debt.  The  authorities  at  common  law  are  inconsistent 
as  to  the  mode  of  treatmg  rent  due  on  a  parol  lease,  though  in  some  cases  it  has  been 

(a)  Reported  by  6.  S.  Ax^lnutt,  Esq.,  Bavris-  report:  "Whether  a  debt  for  rent  ahould  bepre« 
ter-at-law.  ferable  to  a  debt  by  bond  ?    And  for  that  they  were 

(b)  WUleti  y.  Barie,  Miohaehnes  Term,  1687. —  all  of  opinion  that  they  were  in  aquali  gradu,  and 
Rent  incurred  in  the  Ufettme  of  a  testator,  thongh  whether  tha  lease  was  by  writing  or  parol^  it  was  aU 
renewed  upon  a  parol  lease,  shall  be  paid  before  bond  one.*' 

debts.  (e)  Thom^pttn^  t.  Tkampmu.    Ez^equer,  Jaly 

(e)  PMZitjUT.  Lu.    MJcbaalmaa  Term,  1679.—  11th,  1821.— In  this  case,  Mr.  Baron  Wood  aald 

Rent,  though  it  be  upon  a  lease  parol,  is  of  as  Ugh  (p.  471  of  th6  report),  "  I  luEte  been  in  an  error  all 

a  nature  as  an  oUigiiAion.  my  life,  unless  money  due  for  rent  in  respeet  of  land 

(d)  Gagey,  Acton,    Hilary  Term,  1699.— One  of  demised,  whether  b^  deed  or  parol,  be  not  of  MVf 

the  questions   in  this  case  is  thus  stated  in  the  equal  degaeeiiiUiA.sp^^^altf  debt.*' 
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treated  as  equivalent  to  a  specialty  debt.  The  practice,  however,  in  this  court,  diffen 
from  this  view,  and  the  Master  has  in  his  report  followed  that  practice. 

The  Vice-Chancellok. — I  cannot  allow  any  such  practice  to  prevail  against  a 
positive  rule  of  law.  If  what  is  now  sought  is  to  be  done  at  all,  it  must  be  done  by 
the  Lord  Chancellor.  I  shall  declare  as  follows  : — that  if  the  intestate  at  his  death 
was  indebted  to  the  plaintiff  for  rent  on  a  demise  of  land,  of  which  the  plaintiff  was 
seised,  by  the  plaintiff  to  the  intestate,  such  debt  was  entitled  to  priority  of  payment 
over  the  ordinary  simple-contract  debts  of  the  intestate;  and  that  the  defendants, 
Mr.  and  Mrs.  French,  are  not  entitled  to  be  allowed,  as  against  the  plaintiff,  such,  if 
any,  payments,  which  they  or  either  of  them  made  in  respect  of  such  ordinary  simple- 
contract  debts,  with  notice  of  the  said  debt  for  rent.  With  that  declaration,  refer 
the  matter  back  to  the  Master.  I  do  not  consider  that  the  Master  and  I  differ  about 
the  law ;  but  my  opinion  is,  that  the  Master  has  acted  on  a  practice  which  has  prevailed 
in  the  Master's  office,  but  which  I  think  I  ought  not  to  allow  to  prevail  against  a 
positive  rule  of  law.     I  shall  reserve  the  costs. 

CoUyer,  for  the  heir-at-law. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

December  5,  1845. 
H01.ROTD  V,  Wyatt,  (a) 

Sale  under  decree — Under-hargain, 

Where  in  the  aucHon^room^  after  a  sale  under  a  decree  had  been  made^  the  declared  purchaser  9old 
hit  contract  to  another  for  a  consideration,  whose  name  was  then  substituted  for  that  qf  the  first 
purchaser,  the  Court  directed  the  property  to  be  resold,  reserving  all  other  questions. 

THIS  was  a  petition  presented  under  the  foUowing  circumstances.  Under  the  direc- 
tion of  the  Master  certain  property,  which  had  by  a  decree  of  the  Court  been 
directed  to  be  sold,  was  put  up  for  sale  by  public  auction.  At  the  sale  Thomas  Ross, 
being  the  highest  bidder,  was  declared  the  purchaser  at  the  price  of  4,160/..  and  he  duly 
signed  the  contract  for  the  purchase  of  the  property  at  that  price.  After  the  contract 
was  signed,  Samuel  Haines  stated  to  the  auctioneer  that  he,  as  agent  for  Edward  Far- 
ranee,  was  the  purchaser  at  the  same  price  of  4,160/.,  and  requested  that  Ross's  name 
should  be  cancelled,  and  that  he  (Haines)  should  be  permitted  to  sign  the  contract  as 
the  purchaser  at  that  price.  Ross  assenting  to  this,  Haines  accordingly  signed  the 
contract  as  agent  for  Farrance,  and  paid  the  deposit  of  832/.  The  plaintLBT  in  the 
cause  having  subsequently  discovered  that  Haines  had»  after  Ross  had  signed  the  con- 
tract, applied  to  him  in  the  auction-room  and  agreed  to  take  the  purchase  upon  pay- 
ment to  Ross  of  440/.,  presented  this  petition,  praying  that  Farrance  might  be  declared 
the  purchaser  at  the  price  of  4,600/.,  and  be  ordered  to  pay  the  same  into  court  accord- 
ing to  the  conditions  of  sale,  or  that  Ross  might  be  ordered  to  pay  the  sum  of  440/. 
and  Farrance  the  sum  of  4,160/.  into  court  for  the  purchase  of  the  property,  or  that 
the  contract  might  be  declared  void,  and  the  lot  be  put  up  again  to  auction  for  sale. 

Spence  and  Follett,  for  the  petitioner. — Farrance  must  now  pay  into  court  that  sum 
for  which  he  purchased  Ross's  bargain,  as  the  Court  will  not  allow  any  under-bargain 
to  be  made  of  property  sold  under  its  decree.  {Righy  v.  Macnamara,  6  Ves.  515 ;  (i) 
Vale  V.  Davenport,  6  Ves.  615.)  (c)   The  Court  will  treat  any  purchase  made  of  a  pur- 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Bairis-     that  there  is  no  nnder-bargain. 

ter-at-law.  {A  Vote  t.  Davenport,     Febmary   6th,    1803. 

(b)  Rigby  t.  Macnasnara.  NoTember  97th  and  Lord  Eldon.— >One  purchaser  not  inbstitiited  for 
fiSth,  1801.  Lord  Eldon.^The  Court  will  not  dis-  another,  without  an  affidavit  that  there  is  no  onder* 
charge  a  purchaser  and  substitute  another,  even  hand  bargain* 

upon  paying  in  the  money,  without  aa  affidayit 
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chaser,  before  his  purchase  is  confirmed,  as  a  purchase  under  the  Court.  (Hodder  v. 
Rf^,  ITamlyn,  341.)(<') 

Wigram  and  Robertson^  for  the  respondent  Farrance,  contended  that  the  case  of 
Hodder  v.  Ruffin  was  that  of  an  under-hand  bargain,  which  was  very  different  from 
the  present  case.  The  Court  has  never  gone  so  far  as  to  disregard  the  first  purchaser, 
and  make  the  under-purcbaser  pay  his  purchase-money  twice. 

The  respondent  Ross,  who  was  served  with  notice  of  the  petition,  did  not  appear. 

Spence,  in  reply. 

Ilie  Vice-Chancellor. — I  am  not  sure  that  in  strictness  the  Court  ought  not  to' 
hold  Farrance  to  have  been  a  purchaser  under  the  Court,  and  to  disregard  the  inter^ 
mediate  purchaser,  Ross,  altogether.  But  I  do  not  know  of  any  case  that  has  gone  to 
such  a  length,  and  I  am  not  prepared  to  say  that  there  has  been  any  moral  fraud  or 
dishonest  intention,  however  inaccurate  the  action  was.  On  the  whole,  I  think  that 
the  ends  of  justice  will  be  met  by  directing  the  lot  to  be  resold,  reserving  the  consi- 
deration of  what  is  to  be  done  in  case  the  property  should  not  produce  more  than  the 
4,160/.,  and  reserving  any  rights  Farrance  may  have  against  Ross— Farrance  to  pay 
the  costs  of  the  petition. 

Note. — ^Theorder  ulUmately  made  was,  with  Farraiice*s  consent,  that  he  should  take  the  estate  at  the 
mm  of  4,6001.  as  the  purchaser  nnder  the  Court,  the  payment  to  Ross  to  be  taken  into  aeconnt.  Farrance 
to  pay  his  own  costs,  and  the  co»ts  of  the  petition  to  be  costs  in  the  cause.  The  order  to  be  without  pre- 
judice to  any  question  between  Farrance  and  Ross. 


ROLLS  COURT. 

Wednesday,  January  28,  1846. 
HonoKiNsoN  V.  Cooper,  {b) 

Letueholds  for  licet — ImuffidetU  title — Surrender  qf  former  leoie^-Vendor  and  ptirekater» 

An  eleemosynary  corporation  m  1815  granted  a  lease  to  a  person f  his  heirs  and  assigns,  for  three 
lives.  In  this  lease  it  was  stated  that  the  grant  was  made  m  consideration  of  the  surrender  by 
the  grantee  of  a  former  lease  granted  in  1769  to  two  persons,  for  three  lives,  which  former  lease 
it  was  also  stated  was  then  legally  vested  in  the  grantee.  The  persons  representing  the  last  owner 
of  the  lease  of  1815  having  contracted  to  sell  it,  and  having /Ued  their  bill  for  a  specific  perform' 
anee  of  the  contract,  it  was  held,  that  they  were  hound  not  only  to  ffroduce  the  lease  qf  1769,  hmi 
to  shew,  either  by  the  production  qfthe  intermediate  assignments  from  the  original  grantees  qfthat 
lease  down  to  its  possession  by  the  surrenderor,  or  otherwise,  that,  at  the  time  of  the  surrender^ 
it  vested  absolutely,  equitably  as  well  as  legally,  in  the  surrenderor  i  or,  in  other  words,  to  shew  a 
sixty  years'  title. 

THE  bill  in  this  case  was  filed  to  enforce  the  specific  performance  of  a  contract  for 
the  purchase  of  a  messuage  in  Bath,  held  under  a  lease  for  three  lives.  The 
lease  bore  date  the  17th  July,  1815,  and  was  made  between  the  master,  co-brethren, 
and  sisters  of  the  hospital  of  Saint  John  the  Baptist,  in  the  city  of  Bath,  of  the  first 
part,  and  one  Henry  Knight  of  the  second  part.  It  contained  no  recitals,  but  it 
uras  thereby  witnessed,  that  in  consideration  of  a  good  and  perfect  surrender,  made  to 
the  master,  co-brethren,  and  sisters  of  the  said  hospital,  of  the  premises  thereinafter 
demised,  and  of  the  term  or  estate  which  was  granted  therein  by  the  late  master,  &c. 
to  Jane  Milsum  and  William  Cottell,  by  indenture  of  lease  bearing  date  the  8th  day 
of  August,  1769,  for  the  lives  of  the  three  persons  in  the  said  indenture  named,  and 
the  life  of  the  longest  liver  of  them  (one  of  whom  was  since  dead),  and  to  which  said 
•urrendered  estate  and  premises  the  said  Henry  Knight  had,  by  good  and  sufiicient 
^nveyances  and  assurances  in  the  law,  become  legally  entitled  for  the  remainder  of 

•    (a)  Hodder  T.Rt^ffin.    January  29th,  1830.    Sir  must  pay  the   additional    purehase-moiiey   iato 

John  Leach,    M.R.— A   purcliaser   in  this  court  court,  for  the  benefit  of  the  parties  to  the  suit. 

liaTing  re-sold  with  a  profit  before  his   purchase  (6)  Reported  by  J.  Macaulat,  Esq.,  Barrister* 

was  confirmed,  the  person  to  whom  he  has  sold  is  at-law. 
to  he  soaaidcied  as  a  tubstitated  poichaser,  and 


HEAL  PBOPJBVr  %ftKB  ZOWn«MX«aSQ  CASES. 


tbe  estete  and  istaneflt  gnited  1^  liie  said  iBdeKtnre  of  iMse,  and  «!■>  for 
oonsiderBtions  therein  mentioned,  the  said  master,  &c.  demiaed  to  the  aaid  Hanf 
Kniglit,  hifl  bars  and  aaaigBe,  tbe  prenuaes  aliDreaaid,  to  hpld  the  aame,  Ixjgetheriritli 
tiM  apfNuteoaaoef,  unto  the  aaid  Hnuy  Kni^it»  hta  heira  and  aaaignB,  for  the  Hwii 
the  three  persons  tiieitin  named*  and  the  life  of  the  loogeat  liver  of  them,  at  themiS^ 
and  subject  to  the  covenants  therein  oontained. 

The  house  and  premises  so  demised  to  Knight  ultimatdy  beoame  vested  in  m» 
John  Davies,  a  chemist  and  druggist,  who  died  on  the  16th  of  Januarj,  1839,  kmg 
afpaiated  his  wife  and  one  Morgan  executors  and  devisees  in  trust  of  his  will.  The 
enentors  having  refused  to  act,  administmtion  with  tbe  wiQ  annerefl  was  graated  to 
the  plaintiffs*  Thomas  Hodgkinaon  and  Ralph  Charles  Prioe,  who  immedutriy  piai 
seeded  in  the  administration  of  the  testator's  estate.  The  defendants.  Cooper  mi 
Qveen,  with  the  view  of  carrying  on  the  bnsineBS  of  chemists  on  the  premises,  e&tend 
into  negotiatiotts  with  the  pkintifis  f(Mr  the  purchase  of  the  good- will  of  l^ir  teste* 
tor's  business,  and  of  the  stock  and  furniture,  &c. ;  they  also  proposed  to  buy  or  kmt 
liie  house  and  piemiaeB  in  question,  as  well  as  to  bay  other  premiaes  not  nowiadii- 
pute.  Accordingly,  an  agreement  bearing  date  the  11th  of  March,  1839,  was  atand 
into,  the  effect  of  which,  together  with  an  agieement  of  the  14th  of  the  hme  msadi, 
was,  a  contract  to  purchase  the  house  and  premises  at  a  certain  prioe,  and  an  abstmt 
of  title  was  to  be  furnished  wilhin  a  limited  time ;  but  if  it  should  turn  out  that  a 
insufficient  title  should  be  shewn,  then  the  contract  to  purchase  should  be  abandooed, 
and  the  vendors  were  to  grant  a  lease  of  the  premises  to  the  defendants  at  a  oeitm 
rent.  It  was  also  thereby  stipulated,  that  the  vendors  should  not  be  bound  to  produce 
their  landlord's  title,  but  nothing  whatever  was  said  as  to  their  own.  The  veodoiii 
in  pursuance  of  this  contract,  furnished  an  abstract,  commencing  with  the  leaae  of 
1815,  and  deducing  their  title  feom  Henry  Knight  down  to  Johii  Davies,  the  lait 
owner,  whom  they  represented.  The  purchasers,  however,  were  not  satisfied  with  tiuib 
but  required  that  it  should  be  shewn  that  Henry  Knight,  when  he  surrendered  the 
lease  of  1769,  was  absolutely  entitled  thereto,  equitably  as  well  as  legally,  and  tint 
the  vendors  should  deduce  a  good  aad  eatiafectory  title  for  sixty  years ;  the  mere  pro- 
duction of  the  lease  of  1815  as  the  root  of  their  title,  and  the  deduction  of  a  good 
subsequent  title,  it  was  objected,  could  not  be  considered  sufficient.  These  reqmtttiflni 
not  being  complied  witii,  the  purchasers  refused  to  complete  the  contract. 

The  vendors  having  filed  their  bill  for  specific  performance,  the  usual  reference  vu 
made  to  the  Master  to  see  whether  a  good  title  was  shewn.  When  the  parties  caaie 
before  the  Master,  the  first  objection  taken  was  as  to  the  righte  of  the  vendors  tbcB" 
selves;  for  the  preraiaes  in  question  being  granted  to  Davies  and  his  heirs  for  livei,  i^ 
the  devisees  did  not  disclaim,  the  legal  estate  was  in  them ;  and  if  they  did,  it  was  in 
Davies's  heir-at-law,  and  either  way  the  plaintiffs  had  no  right ;  and  as  to  the  bar  of 
Davies,  there  was  a  difficulty,  as  he  had  no  children,  and  his  eldest  brother's 
legitimacy  was  questioned,  lliis  objection  was  got  rid  of  by  its  being  proposed  thst 
both  the  elder  and  the  second  brother,  as  to  whose  legitimacy  there  was  no  qoe^iflD, 
ahould  join  in  the  conveyance.  The  other  objections  to  the  title  were  then  pressed, 
and  the  vendors  having  thrown  no  further  light  upon  the  questions  at  issue,  theMastaf 
was  about  to  settle  his  report,  when  they  offered  to  produce  an  attested  copy  of  i3» 
lease  of  1769,  which  they  had  just  procured.  This  the  Master  refused  to  admit  it 
^at  stage  of  the  proceedings  without  the  consent  of  all  parties ;  and  by  his  report  flf 
the  9th  December,  1845,  he  certified  that  a  good  and  sufficient  title  had  not  beei 


The  following  exoeptions  were  taken  to  this  report  >— 1st.  For  that  the  said  Mssler 
Ihui  in  and  by  his  said  report  certified  that  he  was  of  opinion  that  a  good  title  oooU 
not  be  made  to  the  house,  &c.  in  the  said  report  mentioned,  inasmuch  as  the  plsffltifi 
had  not  produced  and  shewn  any  title  in  Henry  Knight,  tihe  lessee  mentbned  in  At 
lease «f  the  17lh  July,  1^15,  in  the  said  vepoit  mentioned,  to  the  leasehold  inteiertii 
Ihft  said  house,  ^.  created  by  the  lease  of  the  8th  Aug:nst,  1769,  in  said  Tepattwm' 
tinned,  and  inasmuch  as  the  defondants  ajre  entitled  to  mdence  of  a  tide  for  mstf  yds 
last  past  to  the  said,  &c.,  the  last  lease  hmg  a  renewed  lease  under  the  corporation  tbcfsii 
mentioned,  in  consideration  of  the  surrender^  a  IbRner  nuhaiating  lease*  whefMi  At 


iMMtoteroagbttoka^  certified  tlist  a  good  title  tould  be  made  to  &c.  Tnd.  For 
thattbe  said  Master  had  m  and  by  hu  aaid  report  certified  9s  m  the  first  exception 
mntiflned,  whereas  he  ooght  not  to  have  reqnned  the  plaintiffs  to  shew  a  title  in 
Henry  Knight  to  the  leas^oids  created  by  the  lease  of  176i^.  Srd.  For  ^stt&c.,  whereas 
the  said  Master  ou^t  not  to  hare  oeit^ed  that  the  said  defendaiits  were  entilied  to 
cfidence  of  a  title  for  sixty  3reaT8  last  past  to  tiie  kaseheldS)  &c.  These  exceptions 
Aov  cane  on  to  be  argnod. 

Kmdersley  (with  him  Adams)  contended  that  the  root  of  the  vendors'  title  was  tbe 
base  of  1815,  and  that  they  had  nothing  to  do  with  that  of  1769«  It  is  said  there  is 
a  reference  in  the  former  to  the  latter,  and  that  gives  notice  of  every  thing  contained 
in  tiie  latter,  which,  for  any  thing  that  appears,  mi^t  disclose  some  trust. 
Sappoee  that  to  be  so,  it  only  gives  the  pnrcfaasers  a  r^ht  to  production  of  the  lease  of 
176&»  which  they  have  not  aslred,  and  we  have  offered  them  an  attested  copy  of  it.  If 
thelease  of  1769  is  to  be  produced  because  it  is- referred  to  in  that  of  1815,  then  we  shall 
ha^e  to  go  back  two  or  three  oentnries  perhi^,  for  every  lease  by  on  eleemoeynary 
covposation  is  in  consideration  of  the  surrender  of  a  peevioos  lease,  and  they  must  al, 
therefore,  be  produced,  which  is  prepostemia^  llie  case  of  Coppm  v.  FtmyJumfh 
(3  Bro.  C.  C.  291)  (a)  is  that  on  which  they  found  their  daim.  It  is  dear  that  if  ^bet 
lease  of  1815  had  not  referred  to  that  of  1769,  no  such  objection  could  have  been 


Tamer  (with  him  Wood),  for  the  purchasers.F»The  abstract  traces  the  devolution  of 
t%  correctly  enough,  from  Knight  to  Davies  ;  but  the  lease  of  1815  disclosing  that 
the  grant  thereof  was  made  in  consideration  of  the  surrender  of  that  of  1769,  we 
contend,  in  the  first  place,  that  the  plaintiffs  ought  to  shew  a  good  title  in  Knight  to 
the  lease  of  1 769  ;  and,  secondly,  that  the  defendants  are  entitled  to  evidence  of  titfe 
lor  sixty  years  last  past.  It  is  clear  from  the  case  of  Cooper  Vw  Emery  (1  PhilL  388),  (i) 
.timt  tbey  are  so  entitled.  Now  here  the  only  title  shewn  is  a  lease  to  Knight,  maide 
in  1815 ;  but  where  is  there  any  proof  of  a  ri^t  to  the  property  existing  previous  to 
1815,  say  in  1813  ?  It  is  said  we  did  not  ask  for  production  of  the  lease  of  1769,  Imt, 
iuaBmuch  as  we  required  Knight's  title  to  be  proved,  we  virtually  asked  its  production. 
Besides,  we  ask  not  merely  the  production  of  that  lease,  but  the  intermeidiabe  title; 
for  the  lease  of  1769  being  granted  to  two  persons,  they  may  have  been  trustees  of 
some  settlement  affecting  the  property ;  and  if  so,  what  protection  is  there  to  pvr- 
diasers  against  the  trust,  or  what  is  there  to  shew  that  within  sixty  years  Knight  had 
agood  equitable  as  well  as  legal  title  ?  They  say  they  have  shewn  a  good  legal  and 
equitable  title  for  thirty  years,  but  that  is  not  enough.  [The  Mastxb  of  the  Rolxa. 
*-->You  consider  the  surrender  of  Knight  part  of  the  title  of  the  lessee?]  Yes ;  and 
We  don't  know  how  he  acquired  the  property. 

Malins,  on  the  same  side. — It  is  an  established  rule,  that  a  lessee  for  lives  is  bound 
to  shew  a  title  for  the  same  length  of  time  as  the  owner  of  the  fee-simple  ;  and  in  the 
<^Ue  of  freeholds,  it  is  dedded  that  the  recent  Statute  of  limitations  has  made  bd 
iterations  in  respect  to  the  length  of  time  for  which  a  title  is  to  be  shewn,  which  is 
BtiU  to  be  sixty  years.  (Emery  v.  Cooper,  1  Turn.  &  PhiU.  318.)  We  assume  tte 
^ttsors  had  a  right  to  grant  both  the  leases  of  1769  and  of  1815 ;  that  we  are  bound 
^t  to  dispute ;  the  question,  therefore,,  is  confined  to  the  lessee's  title.  We  admit 
Knight  had  a  good  legal  title,  for  deeBtiosynary  corporations  look  to  nothing  bat 
^  legal  title,  and  they  grant  a  renewal  to  the  party  who  can  shew  himself  to  be 
^possession  of  the  legal  estate.  But  the  vendors,  when  they  ask  for  specific  per- 
formance, are  bound  to  produce  to  the  purchaser  a  good  equitable  as  well  as  l^al  latk.; 
^d,  therefore,  the  question  as  to  the  sufficiency  of  Knight's  title  is  raised,  for  thqr 
5*^  have  no  better  title  than  he  had.  They  must  shew  both  a  legal  and  equitable  tide 
ia  Knight,  for  he  may  have  been  a  trustee  in  1813  or  1814,  and  therefore  have  had  no 
^^  to  convey  in  1815,  except  a  legal  one^     They  say  it  was  enough  for  tiiem  to 

^)  One  of   the  points   dedded  in    Coppin  t.         (t)  In  Cooper  r.  Emery  it  was  dedded  tlimt  tto 

^j^kough  was,    that  a  mortgagee  of  a  lease,  period  for  wUeh  a  good  title  is  reqofecd  to  be 

^|di  recited  the  snneoder  of   a  former  lease,  shewn  is  stiU  sixty  jum,  aotwithstandisg  the  st^t. 

2^ch  was  in  consideration  of  the  surrender  of  a  3  &  4  Wm.  4,  e.  37. 


"vmer  lease  in  which  the  plaintiiTlB  titio  appeared, 
^^bdd  la  havo  BOtieo  of  the  tMs» 
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produce  the  lease  of  1769  ;  but  in  the  first  place  it  was  too  late  ;  and.  secondly,  em 
if  produced,  it  would  not  mend  the  vendors'  case,  for  we  have  never  denied  the  Taiiditf 
of  that  lease.  It  is  granted  to  two  persons,  and  that  raises  some  degree  of  suspicioa  of 
a  trust,  which  is  not  removed  by  the  statement  that  Knight  was  legally  entitled ;  for  it 
is  not  to  be  presumed,  therefore,  that  he  was  also  equitably  entitled ;  if  any  thing,  tibe 
presumption  is  the  other  way,  that  he  had  only  a  legal  interest.  But  if  the  chain  of  title 
were  traced  down  from  the  original  grantees  to  Knight  by  a  aeries  of  assignmeats,  t 
good  equitable  title  might  in  that  way  be  made  out ;  but  without  some  such  evideaoe  u 
that,  there  is  no  use  in  their  producing  the  lease  of  1769.  We  are  not  bound  to  pie* 
aume  a  good  title.     (2  Sugd.  V.  and  P.  120,  10th  ed.) 

Kindersley^  in  reply,  contended  that  the  argument,  as  to  deducing  title  from  the 
original  grantees  down  to  Knight,  was  a  misapplication  of  the  rules  of  law ;  for  then 
is  no  connection  of  the  rule  of  law  requiring  a  sixty  years'  title  to  be  shewn  to  fiee* 
holds,  with  the  production  of  deeds  disclosed  in  a  document. 

llie  Mastbb  of  the  Rolls. — Owners  of  property  of  this  description  are  in  an  unfor- 
tunate situation  when  desirous  of  selling,  and  encounter  difficulties  which  other  vendois 
are  by  no  means  exposed  to.  But  in  cases  like  the  present,  I  have  no  power  to  remedy 
the  inconveniences  to  which  parties  are  subjected,  and  must  only  apply  the  acknow- 
ledged rules  of  law  to  cases  as  they  come  before  me.  The  plaintiffs  in  this  case  fikd 
their  bill  for  specific  performance,  by  the  defendants,  of  an  agreement  to  purchase  cer- 
tain  prenuses,  held  under  a  lease  for  lives ;  and  the  ordinary  reference  was  directed  to 
the  Master,  to  ascertain  whether  a  good  title  could  be  made.  The  title  alleged  is  dot 
of  the  assignees  of  the  grantees  of  a  lease  of  the  premises  for  the  lives  of  three  ipencu, 
held  under  a  certain  corporation ;  and  the  first  document  produced  in  support  of  it  ii 
a  deed  of  the  17th  July,  1815,  by  which  the  corporation  granted  to  a  person  nuned 
.Knight,  and  his  heirs,  for  three  lives,  the  house  and  premises  in  question.  From  tint 
Jeaae  down,  the  plaintiffs,  it  is  assumed,  have  regularly  deduced  their  title ;  so  that  sock 
dtitieas  Knight  had  at  the  time  the  lease  was  granted  to  him,  they  may,  without  eirar, 
.be  said  to  have  now.  But  the  grant  to  Knight  was  expressed  to  be  in  considentkm 
of  the  surrender  to  the  lessors  of  a  former  lease,  granted  to  Jane  Milsum  and  Williim 
-Cottell,  on  the  8th  of  August,  1769.  Now,  it  is  said,  and  not  denied,  that  when  yoa 
'.are  deducing  the  title  to  leasehold  property  of  this  kind,  you  are  to  consider  the  kue 
surrendered  as  part  of  the  title  of  the  lessee  to  whom  the  renewed  lease  is  granted. 
.'The  title,  therefore,  of  Knight,  in  his  character  of  surrenderor  of  the  former  lease,  ii 
,'part  of  the  lessee's  title  now  to  be  taken  into  consideration.  It  is  admitted,  that  if  the 
lease  of  1815  had  contained  no  allusion  to  the  former  lease,  the  title,  as  shewn,  woaU 
thavebeen  considered  good ;  but  when  you  find  it  distinctly  stated  that  the  consideiatiaa 
for  granting  it  was  the  surrender  of  the  former  lease,  the  title  of  the  lessee  to  the  snr- 
.rendered lease  must  be  taken  into  consideration,  it  is  said,  and  you  must  go  £uther 
back.  Now,  I  am  afraid  the  object  of  the  legislature  in  passing  the  Statute  of  limi- 
<tations,  from  the  construction  put  upon  it,  has  not  led  to  the  result  which  was  hoped 
lor,  that  of  shortening  the  period  for  which  titles  were  to  be  deduced.  It  has  left  qpea 
more  than  was  intended  it  should.  It  is  argued  here,  and  not  denied,  that  when  s 
grant  is  made  to  a  man  and  his  heirs  for  lives,  a  title  must  be  made  out  for  the  sane 
length  of  time  as  is  required  in  the  case  of  a  fee-simple  estate ;  that  is  what  conaedB 
the  title,  subsequent  to  the  lease  of  1815»  with  the  title  previous  to  that  date.  T^ 
title,  therefore,  of  Knight  is  to  be  considered ;  and  if  so,  all  that  has  been  shewn  is  tiie 
bare  fact,  that  Knight  had  the  deed  of  1769,  and  was  considered  by  the  corporation  to 
be  entitled  to  the  legal  estate  in  the  premises,  when  the  grant  of  the  new  lease  wai 
made  to  him ;  but  that  is  not  enough.  It  is  said  that  we  are  not  to  go  into  the  cons- 
deration  of  the  title  antecedent  to  1815  ;  but  it  appears  from  the  lease  of  that  date,  that 
there  was  a  former  lease,  and  between  the  time  when  it  was  granted  to  Milsum  and 
Cottell,  and  the  surrender  of  it  by  Knight— -a  period  of  forty-six  years — there  is  nodnng 
shewn,  nor  any  transaction  mentioned.  It  is  argued  by  Mr.  Kindersley,  that  if  it  ia 
required  to  shew  the  title  to  every  lease  recited  in  the  grant  of  a  new  lease,  we  shouU 
have  to  go  back  and  back  for  a  great  length  of  time,  which  would  be  preposterous  and 
impracticable,  and  that  it  would  be  almost  impossible,  insuch  a  case,  to  shew  a  good  title; 
bat  that  is  not  necessarily  the  case,  for  after  a  certain  length  uf  time,  the  Court  voaU» 
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if  the  vendor  shewed  a  good  title  for  a  certain  way  hack,  resort  to  a  favourable  presump- 
tion that  it  was  sufficient  on  the  facts  stated.  I  cannot,  however,  in  this  case,  make 
any  such  presumption  as  that.  Knight  was  entitled  absolutely  to  surrender  the  lease. 
I  think  the  vendors  are  bound  to  m^e  out  some  title  in  Knight,  and  I  cannot,  there- 
fore, disturb  the  Master's  report.  I  agree  with  Mr.  Maline,  that  the  mere  production 
of  the  lease  of  1769  is  not  enough ;  but  if  any  information  as  to  the  former  title  can  be 
obtained ;  or  if  the  intermediate  assignments  shewing  that  there  was  no  trust,  can  be 
produced  ;  or  if  the  plaintiffs  have  any  probable  grounds  for  thinking  the  difficulty  can 
be  got  over,  I  will  give  them  leave  to  present  a  petition  to  bring  the  matter  before  the 
Court* 

Exceptions  overruled,  with  leave  to  present  a  petition. 


ROLLS  COURT. 

Friday  and  Saturday y  January  30  and  31, 1846. 

Cross  t;.  KBNNiKOTON.(a) 
WtU — Cofiffrutf^toft— Ptfcumory  legacies — Charge  on  real  eeiate. 

A  iesiator  directed  hie  debit f  funeral  and  testamentary  eapentee,  ifc,  to  be  first  paid,  and  then  an 
annuity  to  hie  wife  to  be  paid  by  his  executors,  and  he  charged  the  same  on  his  real  and  personal 
estate^  given  by  hie  will  to  his  executors  for  their  own  benefit.  The  testator  then  gave  several 
legacies  payable  in  six  months  after  hie  decease,  and  next  several  legacies  payable  efter  the  death 
qf  his  wife,  **  when  I  charge  my  executors  with  the  payment  thereof"  All  the  rest,  8fc,  qf  his 
real  and  personal  estate  he  gave  to  two  persons,  their  heirs,  8fc,,  for  their  own  absolute  use  and 
benefit,  and  he  appointed  them  his  executors.  The  personalty  being  deficient :  Held,  that  the 
legacies  payable  after  the  death  of  the  wife  were  a  charge  on  the  real  estate. 

OEORGE  KENNINGTON,  of  Wrawby,  in  the  county  of  Lmcohi,  being  possessed 
of  freehold,  leasehold,  and  personal  estate,  made  his  will  bearing  date  the  19th 
of  March,  1826,  whereby  he  directed  that  all  his  just  debts,  funeral  and  testamentary 
expenses,  and  the  expenses  of  proving  and  registering  that  his  will,  should  be  first 
paid,     liie  testator  then  directed  that  an  annuity  of  40/.  should  be  paid  to  his  wife 
for  life  by  his  executors  thereinafter  named ;  "  and  he  charged  the  real  and  personal 
estate  thereby  given  to  liis  executors,  for  their  own  absolute  use  and  benefit,  with  the 
payment  thereof."     He  next  bequeathed  to  his  wife  all  his  household  furniture,  china, 
plate,  &c.,  absolutely ;  and  devised  to  her,  for  life,  his  dwelling-house,  and  a  portion  of 
the  garden,  in  the  will  particularly  described.    He  then  devised  all  other  his  lands,  &c., 
and  all  other  his  real  estate,  including  the  house  and  garden,  after  the  death  of  his 
wife,  on  trust,  to  apply  the  rents  and  profits  in  the  manner  directed  by  the  will,  and 
for  a  limited  time  and  purpose.     The  testator  next  gave  several  pecuniary  legacies  to 
certain  nieces,  grandchildren,  &c.,  to  be  all  paid  within  six  months  after  his  death,  if 
money  could  be  got  in  by  his  executors  to  satisfy  them.     He  then  gave  another  set 
of  legacies  to  persons  respectively  described  in  the  will,  which,  however,  were  to  be 
paid  only  after  the  death  of  his  wife,  "  when  I  charge  my  executors  with  the  payment 
thereof;"  and  "all  the  rest,  residue,  and  remainder  of  my  real  and  personal  estate 
I  give,  devise,  and  bequeath  to  Francis  Kennington  and  Francis  Pilfoot,  their  heirs* 
'  executors,  administrators,  and  assigns,  as  tenants  in  common,  and  not  as  joint  tenants, 
for  then:  own  absolute  use  and  benefit,  and  I  make  and  appoint  them  joint  executors 
jof  my  will."    By  a  codicil  to  his  will  the  testator  gave  other  legacies  payable  withia 
;six  months  after  his  death,  but  did  not  thereby  alter  or  revoke  his  will. 

Tlietestatordiedon  the  26th  of  November,  1827,  and  in  March,  1840,  a  bill  was  filed 

(a)  Reported  by  J.  Macaulat,  Esq.,  Barrlster-at-law. 
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by  the  plaintiff  Cross,  who  was  the  assignee  of  Comfort  Reynolds,  one  of  tliel^gitei, 
whose  legacies  were  payable  after  the  death  of  Mrs.  Kennington,  praying  that  it  mi^ 
be  declared  by  the  Court  that  the  legacy  of  100/.  assigned  to  bun  (the  plaintiff)  «i» 
well  charged  on  the  real  estates  devised  to  the  executors  by  the  will  of  the  testator  m 
the  cause,  and  that  the  accounts  of  the  testator's  personal  estate  might  be  taken,  && 
On  the  3l8t  of  July,  1843,  an  order  was  made  for  a  receiyer,  Mrs.  Kenningtoa 
having  died  on  the  27th  of  December,  1842.  On  the  2l8t  of  Mardv  1844,  the  cam 
came  on  to  be  heard,  and  a  decree  was  made,  directing  the  usual  accounts  sod 
inquiries.  The  Master  made  his  report  on  the  22nd  of  April,  1845,  and  thereby 
stated  that  a  balance  of  761/.  48.  6d.  was  due  to  the  testator's  personal  estate  If 
Francis  Kennington,  and  that  the  whole  of  the  legacies  payable  on  the  death  of  Mn. 
Kennington  amounted  to  the  sum  of  763/.  It  appeared  also,  that  Francis  Kenmngtan 
had  deposited  the  title-deeds  of  the  property  in  question  with  his  bankers,  to  secore 
a  sum  of  money  they  had  advanced  to  him ;  and  the  bankers,  whose  public  officer  had 
been  made  a  party  to  the  suit,  strenuously  exposed  the  plaintiff's  daim.  Under  these 
drcumstances,  the  cause  now  came  on  to  be  heard ;  and  Francis  Kennington,  not 
being  in  a  condition  to  make  good  the  761/.  4s.  6d.  due  to  the  t^tator's  penonal 
estate,  the  question  arose,  whether  the  effect  of  the  will  was  to  charge  the  l^ades  ^n 
the  Wrawby  estate,  devised  to  the  executors  for  their  own  absolute  use  and  benefit. 

Kindersley  (with  him  Rogers),  for  the  plaintiff. — ^The  effect  of  the  will  is  to  chsige 
the  legacies  on  the  real  estate ;  first,  because  it  is  beneficially  devised  to  the  penom 
who  are  to  pay  the  legacies  (Awbrey  v.  Middleton,  2  Eq.  Ca.  Ab.  497;  (a)  the 
particular  circumstances  of  which  case  are  very  like  those  of  the  principal  caae). 
Henvell  v.  WUtaher  (3  Russ.  343)  is  another  authority  to  the  same  effect  But 
secondly,  the  plaintiff  and  other  pecuniary  legatees  of  the  same  dass  have  a  right  to 
have  the  assets  marshalled  in  their  &vour,  inasmuch  as  the  debts  are  chaiged  on  the 
real  estate,  and  to  go  against  the  real  assets,  to  the  extent  to  which  the  ciediton  of 
the  testator  have  exhausted  the  personalty  (AMrich  v.  Cooper,  8  Vea.  381)  ;(i)  ind 
the  case  of  Mirehouee  v.  Scaife  (4  Myl.  &  Or.  645)  is  also  in  point.  Thiidlf, 
PVancis  Kennington  has  received  the  sum  of  761/.  4s.  6d.  of  the  personal  estate  of 
the  testator,  and  is  therefore  not  entitled  to  take  any  thing  under  the  will  tiO  the 
charges  on  the  personal  estate  are  fully  satisfied ;  and  as  he  owes  that  sum  to  fte 
testator's  estate,  and  is  unable  to  repay  it,  all  the  real  estate  devised  to  him  under  tfe 
will  is  liable  to  make  good  the  loss  occasioned  through  him  to  the  personal  estite. 
As  to  the  bankers,  they  took  the  deposit  of  title-deeds  with  notice  of  the  w3I,  and 
therefore  of  its  contents,  and  can  ^erefore  be  in  no  better  situation  than  Vnam 
Kennington  himself.  So  that  the  question  simply  is  the  position  of  faatk 
Kennington ;  and,  it  is  submitted,  the  real  estate  devised  to  him  is  chargeable  iridi  the 
plaintiff's  assignor's  legacy.  They  cited  Bench  v.  Biles  (4  Mad.  187)  ;  Messenger  r. 
Andrews  (4  Russ.  478)  ;  Attorney ^  General  v.  Christ's  Hospital  (1  Russ.  A  Mji.  626, 
1  Taml.  393) ;  Woodyatt  v.  Greshy  (8  Sim.  181) ;  Priddy  v.iRose  (3  Meriv.  1021). 

Teed  (with  him  Nicholls),  for  Francis  PUfoot,  the  co-executor  and  co-devisee  of 
IVancis  Kennington. — ^The  question  on  this  record  is,  whether  the  real  estate  devised 
to  the  executors  is  charged  by  the  will  with  the  payment  of  the  deferred  legaeiea. 
The  testator  did  not  mean  the  legacies  which  he  directed  to  be  paid  within  six  monte 
after  his  death  to  be  charged  on  the  real  estate,  for  he  expressly  states  that  tiiey  welt 
to  be  paid  out  of  money  coming  to  his  executors  as  such.  Then  again,  he  charges  Ae 
annuity  bequeathed  to  his  wife  on  the  lands  in  express  terms,  and  dierefbre,  it  ia  to  be 
presumed,  that  he  does  not  intend  the  legacies  to  be  so  chai^ged,  when  he  makes  v> 
express  dedaration  to  that  effect ;  consequently,  he  intends  them  to  be  paid  out  of  te 
personal  estate,  after  the  death  of  his  wiife.    Besides,  the  cases  cited  do  not  vpftf; 

(a)  In  Awbrey  r.  Middleton^  the  testator  gave  (b)  In  Aldrieh  r.  Cooper,  a  mortgiffee  of  Ml- 

svvcral  peenniery  lendee,  and  also  aevena  annidtiee  holds  and  copyholdi,  beinr  alio  a  spedaltT  endilor, 

for  UTea,  to  be  paidhy  the  exeentor,  anl deriacd  all  harlng  ezhanalad  tiie  peraonal  asMla,  H  ^mid 

the  rest  and  reiidae  of  hU  goods,  chattels,  and  that  the  8iBiple.oontnMit 

estate  to  M.,  and  made  him  sole  ezeoator.    The  stand  in  his  place  pro  t 

real  estate  was  held  chaigeabto  with  the  lepdas.  holda  and  the  oopf  holds. 


stand  in  his  place  pro  ttmio  against  both  the  ftet* 
lad  the  oosf  holds. 
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and  Parker  v.  Feandey  (2  Sim.  &  St.  592),  {a)  which  is  exactly  in  point,  is  the  other 
way. 

TVmcr  (with  him  ElmslU),  for  Fnmds  Kennington.^-The  grounds  on  which  the 
plaintiff  claims  are  three  :  first,  that  by  the  effect  of  the  will,  the  legacies  constitute  a 
charge  on  the  real  estate ;  secondly,  that  the  doctrine  of  marshalling  assets  is  appli- 
cable to  the  present  case ;  and,  thirdly,  even  if  those  grounds  should  fail,  still  the 
plaintiff  has  an  equity  against  fVands  Kennington  as  general  devisee.  The  first  of 
tiiese  18  entirely  a  question  of  intention.  The  testator,  in  the  first  place,  directs  all 
biB  just  debts,  funeral  and  testamentary  expenses,  &c.,  to  be  first  duly  paid ;  and  if  it 
IB  argued  diat  this  direction  constitutes  a  charge  on  the  real  estate,  from  the  intention 
Uiereby  manifested  to  pay  the  debts,  &c.,  then  we  have  a  right  to  argue  conversely 
iStat  the  absence  of  any  such  direction  as  to  the  legacies  in  question  evidences  an 
intention  on  the  pait  of  the  testator  not  to  charge  them.  There  are  two  classes  of 
cases  on  the  subject  of  the  payment  of  legades— one  in  which  the  direction  to  pay 
is  ^ven  generally,  and  the  other  where  the  executors  are  directed  to  pay.  In  the 
former  case  the  same  general  principle  which  applies  to  the  payment  of  debts  applies 
also  to  that  of  legacies ;  but  in  the  latter,  the  fund  applicable  for  the  purpose  is  ihe 
personal  estate.  In  this  case,  therefore,  the  personal  estate  alone  is  to  be  applied,  and 
there  is  no  charge  on  the  realty ;  and  !^  by  the  direction  to  the  executors  to  pay,  no 
charge  is  raised,  how  can  you  construe  the  will  as  creating  such  a  charge  by  the 
residuary  devise  ?  If  you  cannot  collect  such  intention  from  tiie  previous  part  of  the 
win,  how  can  you  do  so  from  the  residuary  clause  ?  In  the  cases  cited  by  the  other 
«de,  there  is  no  such  direction  contained,  as  in  this  case,  of  the  payment  of  the  legacies. 
As  to  marshalling  the  assets,  that  principle  is  never  brought  into  operation  against  the 
residuary  legatee  alone,  but  against  all  the  legatees. 

Kindersley,  in  reply,  observed,  that  it  had  been  argued  that,  as  the  annuity  was 
expressly  charged  on  the  real  estate,  and  the  legacies  were  not,  the  latter  were,  there- 
fore, payable  out  of  the  personalty  alone  ;  but  it  had  always  been  usual  to  do  so  in  the 
case  of  a  rent-charge.  It  was  also  said  that  some  of  the  legacies  given  by  the  testator 
were  to  be  paid  within  six  months  after  his  decease,  if  money  could  be  got  in,  and, 
therefore,  that  the  others,  though  delayed  somewhat  longer,  were  only  payable  out  of 
the  personalty ;  but  the  delay  in  the  former  case  was  merely  for  the  convenience  of 
getting  in  and  converting  the  personal  estate. 

Hie  Mastbb  of  the  Rolls  said  he  would  read  over  the  will,  and  consider  what 
construction  he  should  put  upon  it. 

Saturday,  January  31. 

The  Mastxb  of  the  Rolls  said  he  had  satisfied  himself  as  to  what  conclusion  he 
ahookL  oome  to,  and  he  would  not,  therefore,  any  longer  defer  giving  judgment.  His 
lordship  stated  that  he  had  read  over  all  tiie  cases  which  had  been  cited,  as  well  aa 
aooie  others,  and  that,  with  the  exception  ^  Parker  v.  Feamley,  they  were  all  pretty 
aneh  to  the  same  effect.  He  then  referred  to  an  old  case  in  Vernon,  and  commented 
vpaa  it,  and  also  briefly  mentioned  some  other  cases.  On  the  whole,  he  said  he  was 
deaiiy  of  opinion  that  the  legacsies  were  well  charged  on  the  real  estate  devised  to  the 
aBBoators.  They  were  to  become  payable  on  the  death  of  the  wife,  when  the  annuity 
nrwirri  to  be  payable,  and  were  to  be  paid  by  the  executors  by  whom  the  annuity  was 
pfiy^^if  It  was  no  objection,  his  lordship  thought,  that  the  charge  of  the  legacies 
oa  tbe  real  estate  had  not  been  made  in  as  formal  a  maimer  as  it  might  have  been;  the 
inteBtion  was  sufficieatiy  manifest. 

(a)  In  Parker  T.  Feandey,  a  testatrix  desired  the  payment  of  her  debts  and  fdneral  expenses.  The 
iMJaoiiii  given  Vf  her  to  he  paid  hy  her  ezeeotor,  to  legades  were  held  not  to  he  a  charge  on  the  real 
whMa  the  afterwards  gave  all  her  real  eitates,  after     estates. 
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Saturday y  Fehruary  14,  1846. 
Snow  v,  Tilbt. 

Will — Construction — Vesting — Absolute  or  limited  interest* 

A  testator  directed  his  trustees  to  apply  the  rents  and  profits  of  his  freeholds  and  leaseholds,  w  tko 
maintenance  rf  his  four  children,  till  they  respectively  attained  twenty -one,  and  to  invest  ths 
surplus  in  stock;  and  when  the  children  attained  twenty- one,  to  divide  the  stock  equally  amony 
them,  with  survivorship  in  case  of  any  of  them  dying  under  twenty-one  without  issue.  And  at 
twenty-one  he  directed  the  trustees  to  divide  the  freeholds  and  leaseholds  equally  among  them,  iheh 
heirs,  Sfc,  "  with  like  benefit  of  survivorship,"  And  on  the  decease  of  any  qf  them,  he  dire^ed 
his  or  her  share  to  go  to  the  children  qf  him  or  her  **  so  dying  as  aforesaid,*'  **  with  like  bem^qf 
survivorship,**  The  residue  of  the  personalty  was  also  directed  to  be  divided  equally  at  twenty- 
one,  **  with  like  benefit  of  survivorship.*'  One  qf  the  children  attained  twenty -one,  and  died  wi^ 
out  leaving  issue :  Held,  that  he  took  absolutely, 

JOHN  STOKES,  by  his  will,  bearing  date  the  15th  of  September,  1828.  after 
directing  the  pa3na:ient  of  his  debts,  &c.,  gave  and  devised  to  his  daughter, 
Esther  Tilby.  wife  of  Charles  Tilby,  and  James  Rolls  (who,  after  the  testator's  death, 
disclaimed),  all  his  two-third  parts  or  shares  in  certain  freeholds  and  leaseholds  therein 
particularly  described,  and  all  other  his  real  estates,  upon  the  trusts  thereinafter  men- 
tioned, wluch  were  to  apply  the  rents  and  profits  in  the  maintenance  and  education  of 
his  four  children,  viz.,  the  said  Esther  and  William,  Ruth  and  George,  and  to  invest 
the  surplus  in  government  stock  till  the  said  children  should  respectively  attain  their 
ages  of  twenty- one  or  twenty-five  years,  at  the  discretion  of  his  executors  thereinafter 
named ;  and  when  they  respectively  attained  that  age,  he  directed  the  principal  of  tbe 
said  stock  to  be  divided  between  them,  share  and  share  alike.  And  the  testator  farther 
directed  that,  in  case  any  one  or  more  of  his  said  children  should  die  under  the  age  of 
twenty-one  years,  without  leaving  lawful  issue,  the  trustees  for  the  time  being  should 
assign  and  transfer  the  part  or  share  or  parts  or  shares  therein,  of  him.  her,  or  them 
so  dying,  unto  the  survivors  or  survivor  of  them,  and  also  the  accumulations,  if  any, 
share  and  share  alike,  as  tenants  in  common,  and  to  his.  her.  or  their  executxus, 
administrators,  or  assigns.  And  as  to  the  daughters'  shares,  they  were  to  forfeit  them 
in  case  of  any  attempt  to  alienate  or  incumber.  '*  And  when  my  said  children  shaH 
have  respectively  attained  their  said  ages  of  twenty-one  or  twenty-five  years  as  afore* 
said,  I  do  hereby  give  and  devise  one-fourth  part  or  share  of  and  in  my  said  two-third 
parts  or  shares  of  and  in  my  said  real  and  leasehold  estates  unto  each  of  them,  my  said 
children,  the  said  Esther.  &c.,  their  respective  heirs,  executors,  and  administntors, 
with  the  like  benefit  of  survivorship  as  aforesaid,  subject  nevertheless  to  the  afbresud 
restriction,  and  upon  condition  only  that"  his  said  daughters  should  not  alienate  op 
incumber.  "  And  after  the  decease  of  leach  of  them,  my  said  sons,  William  and 
Oeorge,  or  of  my  scud  daughters,  Esther  and  Ruth,  the  said  James  Rolls,  his  executors, 
administrators,  and  assigns,  shall  stand  and  be  possessed  of,  and  interested  in,  the  said 
fourth  part  or  share  of  him.  her,  or  them  so  dying,  of  and  in  the  said  real  and  lease- 
hold estates,  and  the  interest  and  annual  produce  thereof,  in  trust  for  all  and  every  the 
child  and  children  of  him,  her,  or  them  so  dying  as  aforesaid,  who.  being  a  son  ar 
eons,  shall  attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  shall 
attain  that  age,  or  marry  with  the  consent  of  their  respective  guardian  and  guardiuiS 
for  the  time  being ;  and  the  sam€  shall  be  divided  between  or  among  the  said  efaildren 
respectively  of  him.  her.  or  them  so  dying,  if  more  than  one,  in  equal  shares,  and  tf 
but  one,  then  in  trust  for  that  one ;  such  child  or  children  to  represent  the  share  or 
respective  shares  only  which  his.  her,  or  their  parent  or  respective  parents  would  have 
been  entitled  to  had  he,  she.  or  they  been  living  ;  and  in  case  of  the  death  of  either 
of  them,  my  said  children,  without  such  issue,  then  with  the  like  benefit  of  aarnror- 
ship."  And  the  testator  gave  the  residue  of  his  personal  estate  to  his  trustees  on 
trust,  to  divide  the  same,  after  payment  of  his  debts.  &c.,  between  his  said  children  ia 
equal  shares  on  their  respectively  attaining  the  ages  of  twenty-one  or  twenty-five  years ; 
and  in  case  any  one  or  more  of  his  said  children  should  happen  to  die  in  his  iifedme 
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^without  leaying  issue  as  aforesaid,  he  directed  the  part  or  share,  &c.  of  hipn,  her,  or 
them  so  dying,  to  go  to  the  survivor,  &c.  And  he  appointed  his  said  daughter  Esther 
and  the  said  James  Rolls  executors  of  his  will. 

The  testator  died  on  the  16th  of  February,  1838,  leaving  the  four  children  named 
in  his  will  him  surviving,  and  the  will  was  proved  by  Esther  Tilby  on  the  10th  of 
May  following.  On  the  14th  of  March.  1842,  George  Stokes  died,  having  previously 
made  his  will,  whereby,  after  reciting  that  he  was  entitled  to  certain  property  under  the 
will  of  his  father,  John  Stokes,  he  bequeathed  to  the  plaintiff,  Hannah  Snow,  an 
annuity' of  50/.,  chargeable  thereon ;  and  as  to  all  the  rest  and  residue  of  his  property » 
he  directed  that  the  same  should  go  to  his  next  of  kin  according  to  the  Statute  of  Dis- 
tributions ;  and  he  appointed  James  Pendlebury  the  executor  of  his  will.  Pendlebury 
having  renounced  probate,  letters  of  administration  with  the  will  annexed  were,  on  the 
7th  of  September,  1842,  granted  to  Hannah  Snow.  George  Stokes  having  never 
been  married,  and  therefore  leaving  no  issue,  but  having  attained  the  age  of  twenty- 
five  years,  a  question  arose  as  to  his  interest  under  his  father's  will,  and  his  power  to 
dispose  of  his  fourth-share  under  it  by  his  own  will.  To  determine  this  question,. 
Hannah  Snow,  the  annuitant  under  George's  will,  and  the  administratrix  thereof, 
together  with  her  husband,  Thomas  Snow,  filed  a  bill  against  Charles  Tilby  and  Esther 
his  wife,  Philip  Jones  and  Ruth  his  wife  (formerly  Ruth  Stokes),  and  William  Stokes 
and  his  three  infant  children,  praying,  amongst  other  things,  that  the  will  of  John 
Stokes  might  be  established,  and  the  rights  of  the  several  parties  thereunder  declared ; 
and  that  an  account  might  be  taken  of  what  was  due  in  respect  of  the  annuity,  and 
that  the  same  might  be  paid  to  the  plaintiffs. 

Kindersley,  for  the  plaintiff. — The  question  here  is,  ^hat  is  meant  by  the  clause 
directing  that,  *'  after  the  decease  of  each  of  the  children,  the  trustee  (Rolls)  should 
hold  the  share  or  shares  in  trust  for  the  children  of  him,  her,  or  them  so  dying  as  afore- 
said ?"  whether  it  means  dying  under  twenty-one,  or  at  any  time  ?  Now  the  words 
"  such  child  or  children  to  represent  the  share  or  shares  their  parent  or  parents  would 
have  been  entitled  to  if  living,"  seem  to  intimate  that  at  twenty-one  or  twenty-five, 
according  to  the  discretion  of  the  executors,  they  would  take  their  shares  absolutely ; 
and  the  words  which  follow,  "  if  no  issue,  then  with  like  benefit  of  survivorship,"  must 
jefer  to  their  dying  under  twenty-one.  But  suppose  this  not  to  be  so ;  then,  inasmuch 
as  there  is  an  absolute  gift  to  the  children  in  the  first  instance,  and  then  a  gift  over  to 
the  issue,  there  must  be  issue  to  take  before  the  gift  over  can  have  any  operation;  so 
that  if  there  is  no  issue,  the  original  gift  remains  absolute  and  unaffected,  the  case  not 
happening  in  which  it  was  to  be  divested,  in  the  same  way  as  where  a  gift  is  made  to 
two  persons,  and  if  either  die  in  the  lifetime  of  a  third,  the  whole  to  go  to  the  survivor; 
if  in  that  case  both  die  in  the  lifetime  of  the  third  party,  the  gift  over  does  not  take 
effect. 

Malins,  on  the  same  side. — ^Where  an  absolute  gift  is  made  to  a  legatee  by  a  clause 
in  a  will,  and  the  testator  introduces  a  subsequent  clause  disposing  of  the  legacy  so 
given  to  another  person  in  a  certain  event,  the  Court  will  only  give  effect  to  the  gift 
over,  in  case  the  event  happens.  Now  here  the  object  was  not  to  make  a  settlement 
including  grandchildren  of  the  testator,  but  the  children  only  are  referred  to,  and  the 
^ft,  in  the  first  instance,  is  for  their  absolute  benefit  after  twenty-one,  at  least  so  far 
as  the  accumulations  are  concerned.  The  words  "  so  dying"  in  the  survivorship  clause^ 
which  follow  the  disposition  of  the  accumulations,  mean  dying  under  twenty-one 
without  issue.  If  the  will,  therefore,  had  stopped  there,  it  is  clear  that  children  of  the 
testator  who  attained  twenty-one  would  have  taken  absolutely.  It  is  to  be  observed, 
too,  in  reading  this  will,  that  the  testator  knew  how  and  where  to  use  proper  words  of 
lioutation,  for  he  uses  apt  words  in  directing  the  devolution  of  a  mixed  fund  of  realty 
and  personalty ;  so  that  the  language  is  not  that  of  an  inexperienced  person.  In  the 
next  place,  the  words  **  like  benefit  of  survivorship,"  used  in  the  clause  disposing  of  the 
corpus  of  the  realty,  are  to  be  explained  by  considering  that  the  children  were  to  take 
successively  as  they  attained  twenty-one ;  and,  therefore,  they  had  a  possibility  of  taking, 
in  addition  to  their  own  one-fourth  share,  a  part  of  the  share  of  any  of  the  others  who 
should  die  under  twenty-one  without  issue.  So  fiur  the  will  is  dear  enough ;  but  the 
flfubseqaent  clause,  eoameacing  with  the  words  "  and  after  the  decease,"  &c.,  is  rather 
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aiore  diffioidt.  Tlie  words  ^'sodying/'  used  in  that  cSatset  must  mean  some  y 
period— a  dying  at  flome  particixlar  age.  If  they  refer  to  Bometimtg  mentioned  bcfae, 
Tiz.  a  substitution  for  them  of  their  issue,  then  the  vthole  danse  is  clear,  and  it  may  be 
oonstmed  to  mean  that  if  there  be  issne  of  the  children  so  dying  under  twenty-one,  they  aie 
to  take  ;  but  if  not,  the  share  is  to  go  over;  and  the  words  *'  like  benefit  of  sua  vivoi  Jnp'* 
will  mean  that  the  share  is  to  go  oyer  to  the  others,  if  the  issue  wkich  was  left  ahorii 
die  before  a  particular  age.  Next,  the  residuary  bequest  of  the  personalty  is  to  tiie  fear 
diildren  absolutely,  and  the  object  of  the  testator  there  is  merely  to  provide  for  the  ease 
of  his  children  dying  in  his  lifetime ;  so  that  the  presumption  is,  he  meant  the  gift  to  be 
absolute.  First,  then,  we  contend  that  the  gift  is  absolute  in  all  the  childrea,  on 
liieir 'attaining  twenty-one  or  twenty-five ;  and  if  that  is  not  so,  but  die  gift  is  to  be  cot 
down  if  they  should  die  leaving  children  at  any  age,  it  is  submitted  the  clause  is  a  divest- 
ing clause  if  there  be  children,  and  only  if  there  be  children. 

The  following  cases  were  cited : — Mayer  v.  Townsend  (8  Beav.  448) ;  (a)  SmMer  t. 
Wiliock  (9  Ves.  233) ;  Salisbury  y.  Petty  (3  Hare,  86)  ;(ft)  Whittell  v.  Dudm  (2  Jac. 
&  Walk.  241,  279)  ;(c)  Sturgis  v.  Pearson  (4  Mad.  411);  Belk  v.  Slack  (1  Keen, 
287,  239). 

Twmer  (with  him  E,  V.  Neale),  for  the  surviving  children. — The  general  principle  is 
dear,  and  the  children  took  only  a  life  estate ;  liie  only  question  is  as  to  die  partseular 
intention.  The  testator  has  in  the  first  part  of  the  will,  before  he  gets  to  Ihe ' 
"  subject,  nevertheless,"  &c.,  exhausted  the  case  of  children  dying  under  twenly<4 
without  issue,  and  has  provided  for  survivorship  in  that  event.  Then  comes  the  i  ~ 
about  the  construction  of  which  a  difficulty  is  made,  but  which  shews  that  the  cfaOdRa 
were  meant  only  to  take  a  life  estate.  Hie  words  "  and  after  the  decease  "  govern  the 
w^ole  sentence,  and  "  so  dying"  cannot  mean  dying  under  twenty-one  without  issne^ 
for  full  provision  is  made  for  that  before ;  but  whenever  they  shall  die.  So  that  liie 
testator  meant  that  whenever  any  of  his  children  should  die,  their  children  shoold  take. 
*•  with  like  benefit  of  survivorship,"  among  them. 

Smith,  for  the  infent  children  of  William  Stokes,  cited  Tamer  r.  J?Vtimpfan  (10 
Jur.  24). 

Kindersley,  in  reply,  considered  the  words  ^  so  dying"  as  intended  to  meet  Ibt  esse 
of  children  dying  under  twenty-one  leaving  issue,  feilure  of  issue  being  already  pro- 
vided for.     He  was  then  stopped  by  the  Court. 

The  Master  of  the  Rolls. — I  think  that  must  be  the  meaning  of  the  words.  l%e 
«  dying"  means  a  dying  under  twenty-one.  The  words  '*  like  benefit  of  survivoxal]^" 
in  the  former  clause,  must  refer  to  dying  under  twenty-one  without  issue,  and  in  speak- 
ing of  "so  dying  as  aforesaid,"  in  this  clause,  the  testator  must  mean  dying  vader 
twenty-one  with  such  issue  as  aforesaid;  and,  therefore,  George,  having  kttamed 
twenty-one  or  twenty-five,  and  leaving  no  issue,  took  absolutely.  Declare  that  tbe 
plaintiff  is  entitled  to  the  charge  of  the  annuity  of  50/.  upon  Oeorge's  share  of  tihe  .tes- 
tator's estate.     Let  the  costs  come  out  of  the  estate. 

(a)  In  Mayer  v.  Toumsendf  a  testator  directed  devise  of  the  same  estate  to  A.*8  cbfldren,  at  be 

his  trustees  *' to  raise  5,000{.  for  bis  daaghter/*  should  appoint,  subject  to  3,0002.  apiece,  to  B.,  C 

and  to  invest  bis  said  daughter's  legacy,  and  pay  and  D.,  or  to  their  lawftil  issue.    B.,  C  aad  D. 

tha  interest  to  her  for  lilie  for  her  s^arate  use,  with  survived  the  testator,  but  died  in  the  life  o£  A»,  B. 

nmainder  to  her  children  absolutely,  with  power  to  with,  and  C.  and  D.  without,  issue.    The  Ufpida 

appdnt  a  life-interest  to  her  husband ;  but  there  vested  in  B.,  C,  and  D.,  subject  to  be  Averted k 

was    no   ultimate   limitation.     The   legacy   wss  case   of  children;    and   therefore  B.    took  hoA 

charged  on  the  real  estate,  in  ease  of  deficiency  of  absolutely,  but  C.  and  D.  onlv  took  the  SiiSDOl. 

personalty :    Held,  that,  subject  to  the  children's  absolutely,  and  their  children  took  the  3,00OL  'I^  ^ 

niterest,  the  gift  was  absolute  to  the  daughter,  and  (c)    In  WkUieU  v.  Dviltn,  there  was  a  ^  4f 

as  she  died  unmarried,  her  repicsentatives  were  residue  between  wife,  asm,  and  daughtars,  *~^  '^ 


inisreBft  was  ordered  to  ba  paid  to  the  <     _ 
h)  In  SaUsbvry  v.  Pc%,  there  was  a  devise  of     life,  and   then   to  their   children.     Two  of  tti 


daughters  had  no  children,  and  it  was  hali 
B.y  C.  and  D.,  or^to  thehr  respective  lawftil  issue,     they  took  absolutely. 


■eai  estate  to  A.,  for  life,  subjert  to  2,0002.  apiece  to 
B.y  C.  and  D.,  or  to  thehr  respective  lawful  issue, 
nrchre  months  after  tettatar'a  decease;   also  a 
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ABATEMENT  OF  SUIT. 
See  Writ  of  Right. 


Stfoetive. 


ABSTRACT. 
See  Venbor  and  Pitbchassb, 


ACCOUNT. 
See  Mortgage,  4. 

ACCRUING  SHARES. 
'See  Will,  Construction  of,  14. 

ADEMPTION. 
A  testatrix  gave  to  A.  her  house  at  C,  and 
aU  therein,  to  hold  for  her  Ufe,  and  after 
her  death  she  gave  'Uhe  house,  &c.  &c^  to 
P.  and  his  heirs  :*' 

Held,  that  the  furniture  and  articles  in 
^e  house  at  the  testatrix's  death  passed  to 
A.  for  life,  and  after  death  to  D. 

A  testatrix  hy  her  will  gave  to  A.,  an 
adopted  child,  10,000/.,  and  directed  that  if 
A.  anould  leave  no  children  at  her  death,  the 
property  so  left  to  her  should  be  given  in 
charity.  After  the  date  of  the  will  the 
testatrix  transferred  into  the  joint  names 
of  herself  and  A,  the  siun  of  12,000/.  stock. 
Held,  that  the  legacy  of  10,000/.  was 
adeemed,  and  that  it  fell  into  the  residue 
absolutely.    Turning  v.  PawelL    Page  536 

ADMINISTRATION. 
1.  The  grant  of  letters  of  administration  after  a 
contest  in  the  Ecclesiastical  Court  between 
two  persons,  each  claiming  to  be  next  of  kin, 
is  conclusive  evidence  that  the  party  to 
whom,  the  grant  has  been  made  is  sole  next 
of  kin ;  and  the  decision  of  the  Ecdesiasti- 
cal  Court  cannot  be  questioned  in  a  suit  in 
this  court  for  the  dismbution  of  the  intes- 
tale's  estate. 

The  point  having  been  expressly  decided 
hj  the  Mouse  of  Lords,  the  final  court  of 
mpeal,  in  the  case  of  Bouckier  v.  Tc^lor, 
tbia  Court  is  precluded  from  considering 
it  as  one  open  to  be  determined  oil  giuiend 
jpyfa^pL>a.    Biurr$T^Jaeiam»  660 


2.  In  admixustering  an  intestate's  estate  in 
this  court,  rent  due  on  a  parol  demise  is  en- 
titled to  priority  over  simple-contract  debts. 
CkmghY.Frmck.  603 

ACCUMULATIONS,  CONSTRUC- 
TION OF. 
See  Will,  19. 

ALIENATION,  RESTRAINT  AGAINST. 

A  testator  gave  to  A.  B.,  for  his  natural  life, 
the  dividends  upon  a  sum  of  5»000/.  stock, 
and  directed  that,  if  he  should  die  or  become 
bankrupt,  then  the  dividends  should  be  paid 
to  his  wife,  if  she  should  then  be  living,  for 
her  life,  she  to  lay  it  out  for  the  good  of  his 
children  ;  but  if  she  should  be  the  longest 
liver,  and  ^et  married  affain,  then  she  should 
have  nothing  more  to  do  with  the  money  ; 
the  executors  should  then  have  fuU  control 
over  the  money,  and  should  lay  it  out  as 
thev  should  think  best,  for  such  of  the 
children  as  remained  under  c^e,  and  when 
the  youngest  child  should  become  of  the 
age  of  21  years,  then  the  5,000/.  stock  to  be 
sold,  and  the  money  should  be  then  equally 
divided  between  such  of  the  said  A.  B.^s 
children  as  should  then  be  living,  equalhr» 
share  and  share  alike ;  but  no  one  of  the 
said  children  should  be  allowed,  or  should 
ever  sell  or  part  with  his  or  her  share  or 
interest  in  iLe  said  money,  until  it  should 
be  divided :  if,  on  proof  of  an^  one  or  more 
of  them  havinff  done  so,  then  his  or  her  share 
should  from  that  time  become  the  property 
of  the  other  children ;  and  when  the  said 
stock  should  become  sold,  his  or  her  share 
should  be  divided  between  those  other 
children  who  should  not  have  sold. 

After  A.  R's  death,  and  during  his  wife's 
life,  and  before  the  youngest  child  attained 
21y  one  of  the  children  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  it  was  held 
that  the  restraint  upon  alienation  was  effec- 
tual,  and  that  the  nresentinja^  the  petition 
by  the  insolvent,  and  the  vestmg  order  upon 
it,  wee  a  parting  with  the  share  withia  the 
terms  of  the  wflL  and  that  the  shan  oon* 
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sequently  became  the  property  of  the  other 
children  ;  and  it  was  also  held  that  in  this 
suit^  instituted  to  obtain  the  direction  of  the 
Court  as  to  the  insolvent's  share,  his  assig- 
nee must  obtain  his  costs  out  of  the  insol- 
vent's estate,  if  any.  Churchill  Y.Marks  275 

ANNUITY. 

1.  An  annuity-deed  contained  a  stipulation 
for  the  repurchase  of  the  annuity  by  the 
grantor  at  a  certain  price,  upon  his  giving 
one  calendar  month's  notice  of  his  inten- 
tion so  to  do ;  and  that,  if  the  annuitant 
should  effect  any  policies  of  assurance  on 
the  life  of  the  grantor  (which  he  was  to  be 
at  liberty  to  do),  he  would,  upon  notice 
given  by  the  grantor,  *'  at  the  time  of  such 
repurchase,"  of  his  election  to  take  the 
policies  80  effected,  assign  to  him  ^^any 
^licy  or  policies  which  m^ht  be  then 
vested  in"  the  annuitant.  Folicies  were 
'.accordingly  effected,  and  the  grantor  of  the 
annuity  naving  given  the  month's  notice 
of  his  intention  to  repurchase  at  the  ex- 
piration thereof,  and  having  also  at  the 
same  time  given  notice  of  his  election  to 
iake  the  policies  i 

Held,  that  the  ^antor  had  a  prospective 
interest  in  the  policies  under  the  deea ;  and 
that  the  annuitant  could  not,  after  the  notice 
and  before  the  day  for  completing  the  re- 
purchase, surrender  the  policies  at  the  as- 
surance office  for  his  own  benefit ;  but  that 
he  was  under  no  obligation  to  keep  them  on 
foot  by  paying  the  premiums.  Hawkins  v. 
Woo^ate  ana  Others,  63 

2.  A  testator  gave  certain  real  estates  to  trus- 
tees upon  trust  to  raise  an  annuity  of  400^. 
during  the  life  of  his  brother  A.  B.,  and 
directed  them  to  hold  the  same  ^*upon  trust 
for  the  personal  support,  clothing,  and 
maintenance  of  his  said  brother,  so  as  not 
to  be  subject  or  liable  to  the  claims  of  any 
person  or  persons  to  whom  he  should  at- 
tempt to  cnarge,  anticipate,  or  otherwise 
incumber  the  same,  nor  to  his  creditors 
under  a  commission  of  bankruptcy,  or  any 
Act  for  the  relief  of  insolvent  debtors,  or 
to  his  own  control,  contracts,  debts,  or 
<other  engagements;  and  he  declared  that 
the  said  annuity  should  be  paid  to  his 
brother  himself  from  time  to  time,  until 
he  should  attempt  to  charge,  anticipate,  or 
otherwise  incumber  the  same,  or  until  any 
other  person  or  persons  might  claim  the 
flame ;  and  from  and  after  such  attempt  or 
claim,  the  same  should  be  applied  by  his 
trustees,  or  some  persons  under  their  direc- 
tion, for  or  towards  the  personal  support, 
clothing,  and  maintenance  of  his  said  oro- 
ther,  and  for  no  other  purpose  whatsoever." 
Some  time  after  the  testator's  death,  A.  B. 
took  the  benefit  of  the  Insolvent  Debtors' 
Act,  and  the  Court  held  that  the  annuity 
passed  to  the  assignees.  Younghwhand  v. 
Qisborm.  67 


3.  B.  being  the  owner  of  certain  real  estates^ 
in  order  to  raise  money,  granted,  by  deeds 
of  the  same  date,  severid  annuities  or  rent- 
charges  for  lives,  which  he  charged  upon 
such  i*eal  estates,  and  made  them  payaUe 
out  of  the  rents.  A  power  was  reserved  to 
B.  and  his  heirs  to  repurchase  each  anmiity 
on  payment  of  the  original  price  and  half  a 
year's  payment  of  the  annuity  in  advanee. 
The  annuities  were  also  secured  by  the  per- 
sonal covenants  of  the  grantor  and  by 
powers  of  distress  and  entry  in  case  any 
naif-yearly  payment  should  be  a  certain 
time  in  arrear,  and  also  by  a  warrant  of 
attorney  to  confess  judgment  against  the 
grantor  in  double  the  amount  paid.  By  a 
deed  of  even  date  the  real  estates,  on  which 
the  annuities  were  charged,  were  conveyed 
to  trustees  for  a  term  of  years,  with  a  power 
of  sale  to  secure  the  regular  payment  of  the 
annuities,  and  subject  thereto,  in  tmat 
for  B.  the  grantor. 

B.,  by  his  will  made  'previoosiy  to  tiie 
grant  of  these  annuities,  directed  paymot 
of  his  debts,  and  gave  various  other  life  an- 
nuities, to  answer  which  he  ordered  his  exe- 
cutors to  provide  funds  by  a  means  ther 
might  thinK  expedient ;  and  he  devised  all 
his  real  estates  to  the  executors  upon  trust, 
in  the  first  place  to  raise  money  by  mortgage, 
in  aid  of  trie  other  funds  thereby  provided 
for  the  discharge  of  his  debts  (except 
those  due  on  mortgage,  for  which  he  made 
particular  provision),  and  the  annuities 
and  legacies,  and  subject  thereto,  npon 
trust  for  W.  B.  for  life,  with  remainder  te 
the  first  and  other  sons  of  W.  B.  in  tul, 
in  strict  settlement.  The  will  also  con- 
tained a  direction  to  accumulate  tiie  rents 
during  the  minority  of  W.  B.  The  per- 
sonal estate  proved  insufficient  for  the  pay- 
ment of  his  debts. 

Held,  that  the  annuities  and  rent-chaigeB 
were  to  be  deemed  securities  for  the  repay- 
ment of  loans ;  that  the  value  of  mem 
formed  a  charge  upon  the  corpus  of  the 
estate,  and  consequently  that  the  amount 
of  such  value  ought  to  be  raised  by  a  mort- 
gage upon  the  real  estate,  and  the  interest 
at  four  per  cent,  kept  down  by  the  tenant 
for  life.    Bulwer  v.  Astl^,  96 

Parol  evidence  of  an  agreement  to  grant  aa 
annuity  and  to  provide  a  house  of  a  defi- 
nite value,  where  it  is  distinct  and  positive^ 
will  be  admitted  in  a  suit  for  a  specifie 
performance,  notwithstanding  some  ex- 
pressions used  by  the  plaintiff  in  com- 
spondence  lead  to  the  inference  thai  he  did 
not  claim  such  annuity  as  of  right. 

Where  the  Statute  of  Frauds  is  not 
urged,  or  is  inadmissible,  a  parol  agreement 
distinctly  proved  will  be  enforced  in  equity. 

An  additional  consideration  for  a  dead 
may  be  proved,  if  it  is  oonsistent  with  tht 
consideration  stated  in  the  deed. 

An  agreement  to  grant  a  mere  peffBonal 
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uinuity  will  be  specificaUv  perfonned  in 
equity.    Clifford  v.  Turrelt.  473 

See  Immoral  Coxsideration. 

ANTICIPATION. 
See  Married  Woman. 

APPOINTMENT,  POWER  OF. 

J.  A.B.,  having  a  general  power  of  appoint- 
.ment  by  deed  or  will  over  personal  pro- 
ipertyy  after  certain  specific  bequests,  gave 
and  bequeathed  by  her  will  "  her  property, 
which  she  might  be  possessed  of  or  en- 
titled to  at  her  decease  : " 

Held,  that  this  was  a  valid  exercise  of  the 
power  under  the  27th  section  of  the  Wills* 
Amendment  Act.  Frankcombe  v.  Hayward. 

487 

2.  By  a  marriage  settlement  certain  heredita- 
ments were  conveyed  to  the  use  of  J.  W. 
and  her  heirs,  "  untU  the  solemnization  of 
the  intended  marriage,  and  from  and  after 
the  solemnization  thereof,  to  the  use  of  such 
person,'*  &c.  as  she,  the  said  J.  W.,  "  not- 
'withstanding  her  said  intended  or  any 
future  coverture,  and  whether  she  be  covert 
or  sole,  and  without  the  consent,  concur- 
rence, or  privity  of  her  husband,  or  with 
such  consent,  concurrence,  or  privitjr,  at 
any  time  or  times,  and  from  time  to  time" 
should  by  will  or  codicil,  &c.  appoint : 

Held,  that  the  power  authorized  an  ap- 
pointment before  marriage,  and  that  an  ap- 
pointment by  J.  W.  under  a  codicil  made  after 
the  settlement  and  before  the  marriage,  was 
therefore  valid,  and  not  revoked  by  the 
subsequent  marriage.  Logan  v  BtU.  500 
See  Married  Woman. 

ASSIGNEE  OF  MORTGAGE. 
See  Mortoage,  1. 

ASSIGNEE,  RIGHT  TO  SUE. 
See  Covenant,  1. 

ASSURANCE,  POLICY  OF. 
See  Voluntary  Conveyance,  1. 

AUCTION,  SALE  BY. 

Puffers. 

Where,  at  a  sale  by  auction,  stated  by  the 
auctioneer  in  the  sale-room  to  be  without 
reserve,  a  person  was  employed,  unknown 
to  the  purchaser,  to  bia  up  to  a  certain 
price,  and  there  was  no  proof  of  undervalue, 
the  Court  decreed  a  specific  performance  of 
the  contract.     Woodward  v.  Miliar.      590 


BEQUEST. 

Where  a  testator  has  given  distinctly  by  two 
different  codicils  certain  foreign  bonds, 
which  are  identified  and  referred  to  as  being 
the   same  subjeet-matter,  the  bequest   is 

.   .specific,  and  will  be  adeemed  by  the  testator 


having  disposed  of  the  bonds  in  his  life 
time. 

The  general  rule  of  construction,  that  the 
gift  of  two  different  sums  will  be  deemed 
cumulative  legacies,  may  be  controlled  by 
plain  intention  to  the  contrary.  The  indi- 
cation of  that  intention,  however,  must  be 
clear.  Marquis  of  Hertford  v.  Lord  Low- 
ther.  421 

BONA  VACANTIA. 
Although  the  Crown  may  claim  the  personal 
property  of  a  person  dying  intestate,  leav- 
ing no  next  oi  kin,  yet  the  royal  preroga- 
tive does  not  extend  so  far  as  to  csol  upon 
a  Court  of  Equity  to  convert  real  estates 
into  personalty  for  the  sake  of  claiming  it 
as  such.     Taylor  v.  Haygarih.  77 

BOND. 
M.  being  suddenly  called  upon  to  pay  a  sum 
of  money,  applies  to  W.,  an  aged  female, 
by  letter,  to  join  him  in  a  bond  to  secure 
that  amount,  promising  her  that  he  will 
save  her  harmless.  A  few  days  afterwards 
M.,  in  company  with  his  son  C.  M.,  called 
upon  W.,  when  a  bond,  with  blanks  for 
the  name  of  the  obligee  and  the  rate  of  in- 
terest, was  produced,  which  she  signed; 
this  was  done  without  the  assistance  or 
knowledge  of  her  legal  adviser,  neither  was 
there  any  solicitor  employed  on  her  behalf. 
Moreover,  it  does  not  appear  that  W.  was 
told  at  the  time  that  the  instrument  was 
not  binding  upon  her  as  it  then  stood. 

M.  and  one  S.  were  trustees  of  the  mar« 
riage  settlement  of  B.  and  his  wife,  and 
some  of  the  settled  property,  conristing  of 
stock,  was  standing  in  their  names  in  the 
books  of  the  Bank  of  England ;  and  it  was 
]>ropo8ed  to  B.  by  S.  that  a  sufficient  quan- 
tity of  the  stock  should  be  sold  out  to  meet 
the  demand.  B.  consented  to  this  proposal  on 
condition  that  S.  should  secure  the  amount 
so  to  be  advanced  by  obtaining  a  mortga^, 
and  that  the  mortgage  should  be  taken  in 
the  names  of  S.  and  M.  The  stock  was 
accordingly  sold  out  by  the  consent  of  B. 
and  wife,  and  the  blanks  in  the  bond  were 
filled  up  by  inserting  the  name  of  B.  as 
obligee,  and  the  rate  of  interest  at  4|  per 
cent.,  which  was  duly  paid  to  B.  till  the 
time  of  his  death ;  but  no  mortgage  was 
taken  by  S.  B.  died  in  1841,  having  ap- 
pointed S.,  with  others,  his  executors,  who 
proved  his  will,  and  conceiving  B.'s  estate 
bound  to  M.  and  S.,  as  trustees  of  the  set- 
tlement, paid  the  debt  which  thev  supposed 
due,  and  nled  their  bill  against  W .  as  surety 
to  the  bond,  and  M.  as  the  principal : 

Held,  that  as  there  was  no  evidence  of 
any  debt  from  W.  to  B.  (the  trust-fund 
having  made  the  advance  to  M.),  and  she 
being  induced  to  sign  the  bond  while  in 
blank,  under  the  promise  of  being  held 
harmless,  the  executors  could  not  claim  as 
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Ugainet  her,  for  that  being  on  agreemeaat^  the 
execntors  who  took  the  agreement  did  so 
with  all  its  equitable  liabilities. 

Held  also,  that  a  breach  of  trust  had  been 
committed  by  the  trustees  in  advandnff  the 
n^ney  to  one  of  themselTes  without  taking 
the  security  pointed  out  by  the  cestui  que 
trust;  ana,  tnerefore,  could  not,  as  execu- 
tors, claim  a  right  to  be  indemnified  when 
they  did  not  follow  such  instructions. 
Squire  y.  WTiitttm,  103 

See  Voluntary  Conveyance,  2. 


CHARGE  ON  REAL  ESTATE. 
See  LsGACYy  4» 

CHARITY, 

1*  Acharitablebequest  in  behalf  of  objects  in 
Scotland  being  valid  according  to  the  law  of 
Ei^land,  the  Court  declared  its  validity, 
and  referred  it  to  the  Master  to  inquire 
whether,  by  the  law  of  Scotland,  the  bequest 
could  be  carried  into  effect 

A  testator  by  his  will  dbected  that  a  sum 
not  exceeding  50/.  should  be  paid  in  quar- 
terly payments  to  a  literary  man,  preferably 
not  less  than  forty  years  of  age.  By  a 
eodkil,  the  testator  declared  his  object  was 
to  give  assistance  to  a  worthy  litn-ar^  per- 

.  8on  wiio  had  not  been  suocessful  m  his 
career,  and  as  far  as  possible  to  enable  him 
to  assist  in  extending  the  knowledge  of 

•  those  doctrines  in  the  various  brani£es  of 
literature  to  which  the  testator  had  turned 
his  attention  and  pen,  &c. : 

Held,  that  this  was  a  valid  charitable 
bequest.     Thomson  v.  Th(mu(m,  lid 

2«  A  testatrix  by  her  will  gave  and  bequeathed 
certain  legacies  of  a  charitable  nature  and 
certain  annuities.  She  then  gave  and  de- 
yifled  to  her  executors  and  their  heirs  all 
lawful  powers  and  authority  to  conduct  and 
manage  her  freehold  messua^,  lands,  tene- 
moits,  and  hereditaments,  m  the  event  of 
her  not  otherwise  giving  and  devising  the 
same  in  any  other  manner,  or  to  any  other 
persons  or  person,  so  as  the  same  and  every 
part  thereof  might,  at  their  or  his  discretion, 
be  sold  and  converted  into  money,  and  the 
net  money  to  form  part  of  her  personal 
estate: 

Held,  that  the  testatrix's  dii'ection 
amounted  to  an  absolute  conversion  of  the 
real  estates  into  personalty,  and  that  there- 
fore the  charity  legacies  and  annuities  were 
void  in  the  proportion  the  proceeds  of  tiie 
real  estate  bore  to  the  personalty,  and  tbere- 
fora  an  apportionment  must  be  made. 
lUatr.  Warren.  409 

&  A  granunar-school  was  founded  in  the  7th 

rr  of  the  reign  of  Quem  Elisabeth  by  Sir 
C,  Kt.,  under  lettera  patent,  wherein 
ttkc  governors  and  wardens  werecmpowcred 


to  hold  and  pozchase  lands  of  anypewm 
or  persons  whomsoever ;  and  it  was  ordwed, 
that  the  revenue  of  all  the  lands  aad  pos- 
sessions thereafter  to  be  given  and  asBond 
was  to  be  em^oyed  in  support  of  the  sduol, 
and  in  the  support  and  maintenance  of  the 
said  land  and  possessions. 

It  having  appeared  that  the  site  and  ap- 
purtenances oelonging  to  the  graRunv 
school  had  in  process  of  time  beo»me  Tvy 
inadequate  for  the  purposes  of  the  dnn^, 
and  the  wardens  of  the  foundation  haiiir 
executed  two  several  mortgages  byviitci  a 
an  Act  of  Parliament,  a  propeeitien  vat 
made,  in  order  to  meet  the  exigency  of  the 
charity,  to  erect  certain  buUdmgs  apon  a 
more  extensive  scale,  to  sella  portion  of  the 
old  premises,  and  to  purchase  Gop;iu^ 
land  adjoining  the  scnool,  with  certain 
buildings  thereon  erected,  and  that  the  m- 
ment  of  the  same  should  be  aecurod  if  a 
mortgage  upon  such  purdiuased  estate^  in 
vrhim  uie  two  former  mortgages  were  to  be 
included : 

Held,  that  the  S9veral  objects  80ugfat.hr 
the  petition  must  betaken  alltoge&er;aiia 
that  such  being  the  case,  the  poU<7  of  the 
Mortmain  Acts  was  not  affected.  AUom^- 
General  v.  Highgate  Orammar  Schoek  445 
See  Cy  Pres. 
Abemption. 

CHATTELS. 

See  MOBTGAGE,  & 

CHOSE  IN  ACTION. 
See  Husband  and  Wifb,  2. 

CHURCHWARDENS. 

An  agreement  having  been  entered  into  be- 
tween the  plaintiff  on  the  one  hand,  and  the 
defendants^  three  of  whom  were  church- 
wardens and  overseers,  and  the  other  two 
surveyors  of  highways  of  the  pari^  rf  I^ 
for  the  letting  to  those  officers  of  ccrtwn 
land  for  the  purposes  of  parish  gardens  and 
allotments  to  labourers,  and  for  the  uae  of 
the  poor,  which  agreement  purported  to 
bind  the  said  churchwardens,  overseeTS^and 
surveyors  of  the  highAvays,  their  cxecafcoi*^ 
administrators,  and  assic^s,  and  succeanrs 
in  office,  and  under  whi<£  the  land  had  hees 
used  for  the  above  puri>oses  : 

Held,  that  the  interest  in  the  land  waasot 
such  as  the  churchwardens  and  oveiaeis 
could  take,  under  the  69  6^90.  d»  c.  12»  is  a 
gwui  corporation,  and  that  they  bM»M 
liable  for  rent  in  their  personal  capadt^ 
lUherart  v.  -fiZWw.     .  ^ 

CODICIL. 
SelB  Appointmbnt,  Powbb  of,  % 

COMPANY,  PUBUa 
1.  Where  a  large  property  had  been  piiretaH|| 
by  a  puUic  oooipaayy  the  oests  of  a  (■» 


liViB  E9L 


>T«4nve0lDiflBt  of  a  portiixii  of  the  pimhaM- 
moiiey  were  givea  to  the  vendor.  Be  JSH, 
JSMikerm^tlhek  Cbmpm^  77 

2*  The  proprietors  'of  the  London  and 
Croydon  Railway  held  a  special  general 
'  neetingy  whidi  was  duly  conTenM  (ac- 
cording to  the  proviidonfl  of  an  Act  of 
Pai^lianient),  for  the  purpose  of  raising  a 
fnrther  sum  of  money.  At  this  meeting, 
-which  took  place  on  the  25th  of  Jnly,  1843, 
it  was  resolved  that  such  sum  should  be 
Taised  by  creating  new  shares  at  20^.  each, 
st  the  price  of  10/.  per  share,  payable  as 
tiiernn  mentioned.  The  second  resolution 
was  in  the  words  following:  *'That  every 

arietor  now  registered,  and  also  every 
er  of  any  scrip  receipts  who  shall  have 
delivered  up  the  same  on  or  before  the  10th 
of  August  next,  to  be  duly  Mastered,  shall 
have  uie  option  of  subscribing  for  one  of 
anch  new  shares,  for  and  in  respBct  of  every 
-five  shares  which  eveiy  such  |^roprietor  may 
now.  or  which  every  such  scrip-holder  may, 
on  the  said  10th  of  August,  have  restored 
In  their  names."  The  fourth  resolution 
stated,  that  the  shares  which  should  not  be 
anhscribed  for  under  the  option  allowed  by 
the  second  condition  should  be  allotted  by 
the  directors  to  those  proprietors  who  might, 
on  or  before  the  10th  day  of  Aurnst,  apply 
-iot  any  chares,  pro  roAy  according  as  the 
number  of  shares  so  applied  for  should  ex- 
ceed the  number  so  subscribed  for  under  the 
second  condition,  in  wiiich  case  they  should 
be  allotted  to  the  applicants  in  proportion 
to  the  shares  respectively  hdd  by  them. 
Several  other  resolutions  were  also  passed 
at  the  above  meeting. 

At  the  time  of  the  passing  of  these  reso- 
lutions. Sir  £.  P.  was  a  registered  owner  of 
shares  to  a  great  extent,  but  was  at  that 
time  residing  abroad,  so  that  he  was  not 
made  acquainted  with  these  resolutions 
until  the  12th  of  August ;  but  on  that  very 
day  he  wrote  to  the  secretary  of  the  com- 
panv  intimating  his  determination  to  sub- 
scrioe  for  his  proportionate  number  of 
shares.  In  the  meantime  a  demand  being 
made  for  the  shares  which  remained  unsub- 
scribed for,  they  were,  by  virtue  of  the 
fourth  resolution,  subscribed  for.  Sir  E. 
P.  now  filed  his  bill  against  the  company 
and  directors  for  a  transfer  of  his  propor- 
tionate number  of  new  shares  upon  paying 
the  instalments  in  respect  thereof.  To  tins 
bin  the  defendants  demurred  for  want  of 
equity. 

Hfdd,  that  upon  the  oonstruction  of  the 
Moond  and  fourth  resolutions,  the  10th  of 
Ajofpaat  was  the  limited  period  at  wfaidi  the 
jwistared  proprietors  as  well  as  the  holders 
ofserip  were  bound  to  dect^  and  that  there- 
f ova  toe  dflmm'iir  must  be  allowed.  Pear- 
wot^'^Lendm  mud  Orog^ium  BmUwag^Gm^ 
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OmCPENSATIOK. 

JSut  VunWK  XK9  PUBOHASBfty  4. 

COimiTIONS  OF  SALE. 
See  Vbnpob  and  Porchassb*  4. 

CONSIDERATION. 
See  Anvuitt,  4. 

HnsBucn  xnd  Wife,  3. 

VbKX>0R  4Jr])  Pu&CH4iSBBy  1« 

CONTINGENT  INTEREST. 
See  Joint  Tenants. 
Will,  21. 

CONTINUANCES. 
See  Wbit  of  Right. 

CONVERSION. 
See  Charity,  2. 
Pbobate  Duty. 
Tenant  for  Life. 

CONVEYANCE. 
See  Lunatic,  1. 

VbRDOB  ANn  PVBCHASXB,  5. 

COPYHOLD. 
A  testator  bequeathed  to  his  wife  an  amraity, 
yrbi^  he  directed  should  be  aoceptsd  by 
her  ^  in  lieu  and  satisfaction  of  all  dower 
and  thirds,  or  other  claims  and  demands 
which  she  eould  or  might  otherwise  hars  or 
beentitkd  to  out  oi^  upon,  or  agiunstmy 
estate."  The  testator,  at  the  time  of  e&e- 
onting  his  will  and  of  his  decease,  was  seised 
of  certain  freehold  estates  in  fee,  and  divers 
e(^yhold  estates  held  of  the  Manor  of 
Tau&ton  Deane,  and  considerable  peBSonal 
proper^.  Acooording  to  the  custom  of  ilus 
manor,  a  tenant's  widow  is  his  next  heiK 

Held,  that  the  widow  was  not  bound  to 
elect  between  her  annuity  and  the  copyiiold 
estates,  but  that  she  took  the  latter  as  the 
customary  heir  of  her  husband.  NcreaU  v. 
Gordon.  139 

CORPORATION. 
See  Churchwardens. 

COSTS. 

1.  Where  a  mortgagee  unnecessarily  brings 
prior  incumbrances  before  the  Court,  and 
they  are  dismissed  at  the  hearing,  he  will 
not  be  allowed  to  charge  the  costs  paid  to 
such  defendants  against  the  mortgaged 
estate.    Booth  v.  Creswidte.  23 

2.  An  official  assignee  of  a  bankrupt  mort« 
gagor  is  not  entitled  to  his  costs  in  a  fore« 
closure  suit  as  against  the  mortgagee. 
ClariY.  WUmot.  8 

See  Mortoaob,  1. 

Vbndob  and  Pubchabbb,  7* 

<Jtf  JMgnee  of  Mmngtige. 
See  M onrsAOBy  2. 

BviDBBSBy  1» 
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INDEX. 


COURT  ROLL,  COPIES  OF. 

Where  a  vendor  has  in  his  possession  copies 
of  Court  Rolls,  or  deeds  of  bargain  and 
sale,  under  9  Anney  c.  18,  enrolled,  or  other 
instruments  in  record,  lie  must  produce 
tiiem  to  the  purchaser,  but  he  is  not  bound 
to  obtain  a  covenant  for  their  production, 
or  new  copies  of  such  instruments,  when 
they  are  not  in  the  vendor's  possession. 
Cooper  V.  Emery,  1 

COVENANT. 

1.  A  covenant  in  law  differs  from  an  implied 
covenant  in  its  proper  sense.  The  former 
is  an  agreement  which  the  law  infers  from 
the  use  of  cei*tain  words  of  mni  havinff 
a  known  le^al  operation,  as  ckdi  in  a  feoilf- 
ment,  or  demist  in  a  lease ;  whereas  the 
latter  is  a  covenant  which  is  collected  by 
constructive  inference  from  the  terms  used 
in  the  deed. 

An  implied  covenant  in  its  proper  sense 
differs  in  no  respect  in  its  I^al  conse- 
quences from  an  express  covenant ;  there- 
fore, where  there  is  in  a  lease  such  an 

.  implied  covenant  for  quiet  enjoyment,  it  is 
no^  like  a  covenant  in  law,  confined  to 
breaches  committed  during  the  estate  of  the 
covenantor,  but  it  will  extend  to  those 
which  may  occur  during  the  whole  con- 
tinuance of  the  term  intended  to  be  granted. 
A  tenant  for  life,  with  a  leasing  power, 
granted  two  several  leases,  each  for  a  term 
of  99  years,  if  the  cestui  que  ties  should  so 
long  live ;  and  there  was  contained  in  each 
lease  a  clause  that  the  lessor,  for  himself, 
his  heirs,  and  assiffns,  the  demised  premises 
unto  the  lessee,  nis  executors,  adminis- 
trators, and  assigns,  against  ail  persons 
whomsoever  lawfully  claiming  the  same, 
would,  during  the  said  term,  warrant  and 
defend.  On  the  death  of  the  lessor,  the 
remainder-man  recovered  in  ejectment 
possession  of  the  demised  premises,  bv 
reason  of  the  leases  not  having  been  made 
according  to  the  leasing  power. 

Held,  that  the  covenant  arising  from  the 
warranty  was  not  a  covenant  in  law,  but 
an  implied  covenant  in  its  proper  sense, 
and,  therefore,  that  the  lessee  could  main- 
tain thereon  an  action  of  covenant  against 
the  executors  of  the  tenant  for  life.  WiU 
Rams  V.  BurreU.  226 

2.  W.  M.  and  F.  A.,  carrying  on  business 
as  co-partners,  took  a  lease  of  C.  C,  in 
which  they  were  bound  by  joint  covenant : 
Held,  under  tlie  circumstances,  that  they 
were  to  be  construed  as  joint  and  several 
covenants.    Clarke  v.  Bickers.  489 

COVENANT,  BREACH  OF. 

See  Ejectment. 

COVENANT  TO  BUILD,  REPAIR,  AND 

DELIVER  UP,  CONSTRUCTION  OF. 

See  Vendor  and  Purchaser,  4. 

VOUJNTART  COHVETANCI^  1. 


COVENANT    RUNNING   WITH    THE 
LAND. 
See  Vendor  and  Purchaser,  6» 

CREDITOR'S  SUIT. 
Where  testator  devised  real  estates  to  a 
trustee  and  hb  heirs  during  the  lives  of 
certain  other  persons,  upon  trust  for  the 
benefit  of  sucn  other  persons,  with  limi- 
tation over  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  such  pereon, 
or  at  their  deaths,  to  their  chilaren  as 
tenants  in  common  in  tail,  with  remainders 
over,  and  the  trustee  disclaimed ;  it  was 
held,  after  the  sale  of  the  estates  under  the 
decree  in  a  creditor's  suit,  that  no  order 
could  be  made,  under  tlie  12th  section  of 
1  fVm,  4^  c.  47,  for  the  convevance  of  the 
estates  to  the  purchasers ;  that  it  was  a 
case  omitted  from  the  Act.  The  hcir-«tr 
law  on  whom  the  lec^  estate  had  descended 
during  the  life  of  the  equitable  tenants  for 
life  could  not  convey,  because  the  Act 
mentions  only  ^'estates  devised  in  settle- 
ment" The  equitable  tenant  for  life  had 
not  a  complete  limited  interest  within  the 
Act,  which  contemplated  oersons  haring 
limited  interests  in  both  legal  and  equitable 
estates ;  and  the  children  of  the  equitable 
tenant  for  life,  who  by  the  failure  of  the 
first  devise  took  under  an  executoxy  deris^ 
could  not  convev  as  "  first  executoxy 
devisee"  within  the  Act,  because  they  had 
not  the  whole  interest  which  mi£^ht  pas  bj 
the  executory  devise,  inasmucn  as  other 
children  might  come  into  existence,  who 
would  be  entitled  to  share  equally  with 
those  now  in  being.    Heming  v.  ilrcier. 

CREDITORS. 
See  Vendor  and  Purchaser,  2.- 

CURATE,  PERPETUAL. 
See  Tithes. 

CUSTOM, 
See  Copyhold. 
Documents,  1. 

CY  PRES. 
When  the  charitable  objects  of  a  tci*iiai'i^ 
bounty  are  clearly  pointed  out,  but  the 
manner  in  which  he  directs  those  objects  to 
take  cannot  be  carried  into  effect,  eithff 
because  it  would  be  incondstent  with  ^ 
policy  of  the  law,  or  inconvenient  as  it 
relates  to  the  purposes  intended,  the  CoQxi 
will  not  allow  the  general  intention  of  the 
testator  to  be  entirely  frustrated,  however 
absurd ;  but  under  the  efpres  doctrine  wiMr 
if  necessary,  sacrifice  his  particular  for  the 
sake  of  upholding  his  general  intentionr 
and  will  endeavour  as  &r  as  possible  to 
give  efiect  to  the  latter  by  diredipg  tiie 
Master  to  settle  a  scheme.  Masiin  mi 
Another  y.  Mas^Jiam.  ^ 


INDEX. 
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DECREE,  SALE  UNDER. 

See  Sale  under  Decree. 

DEED,  CONSTRUCTION  OF. 
See  Marriage  Settlement,  3. 

DEVISE. 

See  Copyhold. 
Estate,  4. 
Leasehold,  2. 

Subject  to  Dd>ts,  as  to. 
See  Annuity,  3. 
Will,  13. 

DISTRIBUTION. 

See  Will,  5. 

DOCUMENTS,  DISCOVERY  OF, 
Where  a  defendant  interested  in  mines  is  in- 
teiTOgated  as  to  the  contents  of  a  document 
or  book,  the  property  of  the  mining  com- 
pany in  which  ne  is  a  partner,  and  the 
question  is  one  in  which  he  is  bound  to 
4knswer,  he  is  compellable  to  take  any  pro- 
ceedings which  may  be  necessary  for  the 
purpose  of  enforcing  his  partners  to  admit 
nim  to  the  requisite  inspection  of  the  deeds 
or  books;  and  the  Court  will  give  him 
sufficient  time  for  the  enforcement  of  his 
Tights  for  that  purpose.    Taylor  v.  Rundell, 

81 

DOCUMENTS,  PRODUCTION  OF. 

1.  Where  a  bill  of  discoyery  filed  in  aid  of 
the  defence  to  an  action  at  law  against  a 
claim  to  tolls  alleged  to  be  an  ancient  cus- 
tomary payment,  stated  specific  variations 
in  the  mode  of  laying  the  custom  on  the 
part  of  the  defendant  in  equity,  and  charged 
that  such  defendant  had  title-deeds  and 
documents  in  his  possession  relating  to  the 
matters  in  question,  by  which  the  truth 
-would  appear  ;  the  defendant  having  by  his 
answer  admitted  some  variation,  but  denied 
tiiat  by  the  production  of  the  documents 
tiie  truth  of  the  plaintiffs  statements  would 
Appear,  the  defendant  was  compelled  to 
produce  the  deeds  and  documents  admitted 
to  be  in  his  possession,  notwithstanding  he 
stated  the  documents  to  be  his  title-deeds, 
evidences,  and  muniments,  and  that  they 
evidenced  or  related  to  his  right  and  title 
to  his  estate,  and  to  the  said  tolls. 

And  upon  motions  for  the  production  of 
-documents,  the  principles  upon  which  the 
Court  deals  with  the  question  are  the  same, 
a  bill  of  discovery  bein?  filed  in  aid  of  a 
defensive  proceedmg,  whether  the  defence 
consists  merely  in  the  suggestion  of  specific 
defects  in  the  title  of  the  defendant,  or  of 
the  assertion  of  an  affirmative  title  in  the 
plAintiff.    Smith  v.  Duke  of  Beaufort.      85 

2.  Where  a  defendant  to  a  suit  for  discovery 
haa  the  means  of  acquiring  information  re- 


lating to  the  matters  properly  sought  for  by 
the  suit,  by  himself  or  through  his  part- 
ners or  servants,  he  is  bound  to  take  any 
steps  which  may  be  necessary  to  acquire 
that  information ;  and  it  forms  no  lawful 
excuse  that  such  information  is  wrongfully 
withheld  from  him,  as  under  such  circum- 
stances he  must  take  the  proper  legal  means 
to  obtain  redress,  in  order  that  he  may  have 
it  in  his  power  to  make  the  discove^  re- 
quired by  the  plaintiiBF.  Marquis  of  Bute  v. 
Stewart.  92 

See  Evidence,!. 

Mortoaoor  and  Mortgagee. 

DOWER. 
See  Copyhold. 


EJECTMENT. 

It  is  no  defence  to  an  ejectment  brought  by 
lessee  against  his  sub-lessee  for  forfeiture 
by  breach  of  covenant,  to  shew  that,  after 
the  day  of  the  demise  in  his  ejectment,  the 
superior  landlord  has  commenced  an  action 
of  ejectment  affainst  the  lessee  in  respect  of 
the  same  breach  of  covenant. 

Semble,  it  would  make  no  difi^erence  if 
the  ejectment  by  the  supenor  landlord  had 
been  commenced  before  that  brought  by  the 
lessee.    Doe  detn.  Cox  v.  Austin, 

ELECTION. 

See  Annuity,  1. 
Copyhold. 

ENDOWMENT. 
See  Tithes. 

EQUITABLE  ASSIGNMENT. 
See  Lien. 

EQUITY  OF  REDEMPTION. 
See  Mortgage,  5. 

ESCHEAT, 
See  Bona  Vacantia. 

ESTATE,  QUANTITY  OF. 

A  testator,  a  victualler,  gave  all  his  real  and 
personal  property  to  trustees,  upon  trust, 
"that,  as  soon  as  convenient  after  his  de- 
cease, they  should  pay  all  his  just  debts  and 
expenses  ;  secondly,  it  was  his  will  his  said 
trustees  should  permit  and  suffer  his  wife 
to  hold  one  of  nis  houses  for  her  use,  to 
bring  up  their  children  E.  and  M.,  and  at 
their  arriving  to  the  age  of  21  years,  then  it 
was  his  will  all  his  estates,  real  and  per- 
sonal, should  be  sold,  and  converted  into 
money,  and  the  proceeds  to  be  equally  di- 
vided between  his  said  wife  and  as  many 
children  as  she  might  have  at  his  decease ; 


ritBEx: 


iliMHv  it  WM  faift  wm  thai  the  paUic- 
hmnebe  let,  as  soon  alter  hia  decease  aa 
ponnlile,  and  all  rents  arismg  frem  his 
estetes  to  he  paid  to  hia  wife  for  the  bring- 
ing up  and  snpport  of  hia  wife  and  children." 
£.  died  in  the  testator's  lifetime^  a  minor^ 
sttd  unmarried ;  M.  sarriTed  the  testator, 
hut  died  a  minor,  and  nnmanied,  in  the 
lifetime  of  the  widow,  who  married  a  ae- 
eahd  time,  and  died,  leaving  her  faosband 


iTing. 

Held,  uat  the  whole  estate  of  the  testator 
passed  oy  the  will,  and  that,  under  the  cir- 
cumstances, M.  did  not  take  any  real  estate 
capable,  upon  her  dying  intestate,  of  de- 
Yolying  from  her  to  mr  heirs.  Tify  v. 
SmUh.  271 

ESTATE. 

1.  A  testator  by  his  will  gave  his  estates  to 
his  son  A.  T.  for  life ;  and  from  and  after 
his  decease,  then  to  the  first  son  of  the 
said  A»T.  lawfully  issuinf;  and,  for  de- 
fault of  such  first  issue,  men  to  the  use 
and  behoof  of  the  second,  third,  &:c.,  and 
all  and  every  other  son  and  sons,  and  the 
heirs  of  his  or  their  bodies  lawfully  issuing ; 
and,  for  default  of  such  issue,  the  remainder 
to  daughters  of  his  son  A.  T.,  and  the  heirs 
of  their  bodies ;  and^  in  default  of  issue^ 
with  remainder  over  to  J.  T.,  another  son 
of  the  testator,  in  like  manner. 

Held,  that  the  eldest  son  of  A.T.  took 
only  a  life  estate.  Bamade  v.  Nightin- 
gale. 345 

2.  J.H.  by  his  will  gave,  devised,  and  be- 
queathed unto  trustees,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  all 
his  real  and  personal  estate,  upon  trust  to 
pay  the  rents,  issues,  and  profits  equally 
amongst  all  his  children,  which  he  had  by 
a  former  and  present  marriage,  as  he  should 
have  at  the  time  of  his  decease,  equally, 
^' share  and  share  alike,"  without  sayine 
for  what  estate  ;  and  in  case  any  of  his  said 
children  should  die  in  his  lifetime,  without 
leaving  lawful  issue,  then  he  gave  the  share 
or  shares  of  such  child  or  children  to  the 
survivors  of  them  equally ;  and  if  only 
one  survived,  then  to  that  sole  survivor ; 
and  if  any  of  his  said  children  should  die 
in  his  lifetime,  leaving  lawful  issue,  then 
he  gave  the  share  or  shares  of  such  de- 
ceased child  or  children,  or  their  lawful 
issue  respectively,  such  issue  taking  onl^ 
such  share  or  shares,  as  his^  her,  or  their 
parent  or  parents  would,  if  living,  have 
been  entitled  to,  share  and  share  alike; 
and  in  case  any  of  his  said  children  should 
marry  and  have  issue,  and  such  children  or 
their  respective  issue  should  all  die  in  the 
lifetime  of  any  husband  or  wife  with  whom 
any  of  his  children  should  have  so  inter- 
married, then  he  save  the  shares  of  his 
children  respectively  to  such  other  of  his 
said  children  aa  should  be  then  surviving, 


and  to  the  leapedm  iaaiie  ef  sitcii  of  them 
as  should  be  than  dead,  sham  and  diaie 
alike,  it  being  his  determination  that  none 
of  Ms  SMM^  wives  or  daoghteiB'  husbands 
should  become  heka  to   theif  childxeiifs 


testator  died,  leaving  six  children 
liim  surviving,  but  no  issue  of  a  deceased 
child.  One  of  his  daughters  married,  and 
had  issue,  bnt  both  she  and  her  issue  died 
before  her  husband. 

Held,  that|  under  the  last-mentioned 
clause  of  the  wUl,  i.e.  the  limitation  over 
upon  failure  of  issue  of  a  child  in  the  life- 
time of  that  child's  husband  or  wife,  was 
too  remote,  as  not  necessarily  falling  within 
the  period  described  by  law. 

Held  also,  upon  the  true  construction  of 
the  whole  will,  notwithstanding  the  erro- 
neous notions  which  the  testator  mi^ 
have  had  as  to  the  legal  efiect  cf  certain 
provisions  therein,  that  he  clearly  intended 
nis  children  to  take  inheritable  interests, 
and  that,  tiieref  ore,  they  must  be  considered 
as  taking  equitable  estates  in  fee  by  impli- 
cation. Hadmm  v.  BaR,  d54 
3.  A.  was  entitled  to  certain  freehold  property 
in  the  county  of  Denbigh,  and  B^  a  lady, 
to  other  freehold  property  in  Denbighshire, 
and  also  in  Montgomeryshire,  including  an 
estate  called  Plas  Madoc,  in  the  former 
county.  A  marriage  being  contemplated 
between  A.  and  B.,  articles  were  executed 
on  the  18th  of  October,  1773,  and  before 
the  marriage,  between  A.  and  B.,  and  C. 
and  D.,  by  whid&  it  was  stipulated,  that  m 
case  of  the  marriage,  the  emotes  of  A*,,  and 
sJao  those  of  B.,  cKselusive  of  Plas  Madoc» 
should  be  settied,  subjeet  to  terms  of  500 
years,  to  the  use  of  A.  and  B.,  during  their 
joint  lives  and  that  of  ti&e  survivor,  and  to 
the  use  of  the  first  and  other  sons  of  the 
marriage  successively  in  tail,  &e« ;  and  in 
d^ault  of  issue,  to  the  first  and  other  etna 
of  B.  by  any  future  marriage,  with  divers 
limitations  ever,  &c.  There  were  two  aons 
of  the  marriage,  T.  and  E.,  and  also  two 
daughters.  T.  attained  hia  majority  before 
August,  1801,  and  in  that  month  the  pro- 
perty of  A.  was,  by  indoitures  of  lease  and 
r^ease,  conveyed  to  W.  for  2,000  yeaia,  by 
\  way  of  mortgage,  and  aubject  to  that  torn, 
to  such  uses  as  A.  and  B.  and  T.  dining 
their  joint  lives  by  deed  should  appoint; 
and  in  default  of  such  appointment,  to  the 
use  of  A.  and  B.,  for  their  joint  lives  and 
that  of  the  survive,  and  afterwards  to  such 
uses  as  A.  should  appoint ;  and  in  defiault, 
to  such  uses  as  the  said  estates  then  stood 
limited  and  settied.  On  the  1st  and  2ad  of 
April,  1802»  by  deed  of  lease  and  release, 
A.,  B.,  and  T.  conveyed  to  J.  all  the  estates 
of  A.  and  B.  and  T.  in  the  counties  of 
Montgomery  and  Denbigh,  and  certain 
tithes,  thMeUKfore  the  inheritance  of  A^  in 
order  to  make  J.  tenant  to  ibsprwc^Mnd 
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the'  uses  of  the  reeoTery  -wtn  declared  to 
hb  to  such  uses  as  A.  and  B.  and  T.  by 
deed,  during  their  joint  lirei,  should  ap- 
point ;  and  in  default^  to  the  nse  of  A.  and 
B.  daring  their  joint  liyes;  and  on  the 
death  of  either,  to  such  nses  as  T.  and  the 
smriror  of  A.  and  B.  should  by  deed  ap- 
point ;  and  in  default,  to  the  use  of  the 
sorriTor  of  A.  and  B.,  and,  aAer  their 
decease,  as  T.  should  appoint ;  and  in 
de&ult  of  appointment^  then  to  and  for 
and  npon  such  and  the  same  provisoes 
limitations,  and  agreements  as  the  said 
hereditaments  and  premises  were  and  stood 
limited  to  immediately  before  the^execution 
of  that  indenture,  by  yirfcue  of  the  articles 
of  flettlMnent  of  the  18th  of  October,  177% 
or  to,  foty  and  upon  such  and  so  many  of 
-tteni  as  should  be  then  esdstinff  undeter- 
siined  and  capable  of  taking  emot.  Re^ 
coTcries  were  accordingly  suffered  in  1802, 
and  A.  died  shortly  afterwards. 

Held,  that  after  the  determination  of  the 
estates  created  by  the  deed  of  1802,  and  in 
default  of  appomtment,  that  deed  and  the 
leoovery  did  not  operate  so  as  to  create  any 
oiher  legal  limitations,  and  that  Plas  Madoc 

-  semained  unafiected  thereby. 

By  a  deed  dated  the  22nd  of  December. 

-  1809,  referring  to  the  deed  of  1802,  and 
reciting  it,  B.  and  T.  exercised  the  power 
'of  appointment  given  to  them  by  the  deed 
of  1802  orer  all  the  estates  in  the  county  of 
Denbigh  (except  Plas  Madoc,  and  the  mmes 
and  minerals,  which  excepted  heredita- 
ments are  stated  to  be  therein  more  par- 
ticularly described,  but  are  not),  and  ap- 
pointed to  the  uses  thereinafter  declared. 
Bf  the  same  deed,  B.  released  all  her  estates, 
aaye  and  except  to  her  and  her  assigns 
daring  her  life,  Plas  Madoc,  the  mines  and 
minerals,  to  £.  and  his  heirs,  to  the  use  of 
trustees,  for  a  term  of  1,000  years,  to  secure 
to  her  500/.  per  annum,  and  5,000/.  for 
the  children  of  the  marriage,  and  subject 
to  this  term,  to  the  use  and  intent  that  B. 
might  receive  an  annuity  of  400/.  a  year, 
wim  powers  for  the  recovery  thereof,  and 
subject  thereto,  to  tiiie  use  of  T.,  his  heirs 
and  assigns  for  ever. 

Held,  that  Plas  Madoc  ^sed  under  the 
conveyance  from  B.  to  T.,  m  fee,  subject  to 
the  mortgage  affecting  it,  and  the  term  for 
1,000  years,  and  that  the  exception  of  the 
life  estate  to  B.  was  r^ugnant  and  void. 
Ywde  y.  Jones.  372 

4*  A  devise  to  A.,  B.,  and  C,  and  their  heirs, 
npon  trust  to  permit  and  suffer  D.  to  take 
.  the  rents  and  profits,  does  not  give  the 
legal  estate  to  the  trustees,  unless  the  pur- 
poses of  the  trust  require  it  shonld  be 
▼eated  in  them. 

Therefore,  where  a  testator  devised  his 

.  feeehold  lands,  &c.  at  £.  to  A.,  B.,  and  C^ 

and  thdr  heirs,  ^upon  trust  to  permit  and 

suffer  my  son  John  to  take  the  rents  and 


profits  of*'  certain  lands  during  his  life^ 
^  subject  with  this  proviso,  to  pay  my  wife 
or  her  assigns  an  annuity  during  her  life, 
and  to  have  two  chambers  over  my  kit- 
chen, and  the  household  goods,  &c.  for  her 
use  during  her  life,  witn  apples  of  my 
orchard,  and  any  thing  in  my  kitdien- 
gsrden  for  her  use,  all  during  her  life ;'' 
and  if  John  died  first,  she  was  to  enjoy  the 
lands  during  her  life  ;  and  after  the  aeatii 
of  both,  the  devise  was  to  ^^the  heirs  male 
of  my  son  John  lawfully  begotten,"  with 
remainders  over :  Held,  that,  on  the  death 
of  the  widow,  the  legal  estate '  vested  in 
John.    Adams  v.  Adams.  425 

6.  Tolls  of  a  bridge  imder  certain  circum- 
stances are  considered  to  be  personal,  and 
not  real,  estate.    Bod  v.  BotL  449 

Chm^eaUlU^  o^,«M  J>d€s. 
See  Will,  1. 

EVIDENCE. 

1.  Where  an  instrument  has  been  lost,  the 
general  rule  is  to  presume  that  it  was  duly 
stamped,  and  the  onus  of  proving  the  con- 
trary lies  upon  the  party  who  objects  that 
the  laet  document  was  unstamped ;  but 
where  circumstances  have  been  proved 
which  raise  a  strong  presumntion  that  &e 
agreement  was  never  stamped,  the  burden 
of  proving  it  to  have  been  stamped  lies 
upon  the  person  who  adduces  secondary 
evidence  of^the  lost  instrument. 

But  where  an  instrument  has  been  lost, 
and  is  proved  to  have  been  unstamped  at 
the  time  of  the  loss,  secondary  evidence  of 
its  contents  will  not  be  received. 

Where  there  has  been  a  treaty  for  a 
lease,  and  a  written  agreement  has  been 
subsequently  entered  into  between  the  par- 
ties, the  party  seeking  to  enforce  the  agree- 
ment canno^  after  it  has  been  lost,  rely 
upon  the  treaty  and  a  part  performance,  as 
a  parol  agreement  in  part  performed.  AAd 
if  the  same  party  relies  upon  an  agreement 
admitted  by  the  defendant's  answer,  such 
an  admission  must  be  so  distinct  and  clear, 
that  the  Court  can  with  reasonable  cer- 
tainty makis  out  the  terms  of  the  contract 
it  is  asked  to  enforce. 

The  answer  may  be  read  as  to  questions 
of  costs,  but  evidence  not  used  at  tlie  hear- 
ing cannot  be  looked  it  for  that  purpose 
on  the  appeal.    Smith  v.  Henky.  48 

Omu  probandi. 

2.  Where  a  party  seeks  by  extrinsic  circum- 
stances to  give  an  effect  to  an  instrument, 
which,  upoDL  the  face  of  it,  it  would  not 
have,  it  is  incumbent  on  him  to  prove  the 
circumstances,  though  involving  the  proof 
of  a  nefi;ative ;  or,  m  the  absence  of  such 
proo^  the  deed  must  have  its  natural  effect 
and  operation  given  to  it,  and  no  other. 
Doe  am.  Ckxldecott  t.  Johnson.  214 
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Privileged  Communications, 
3*  Where  the  solicitor  of  a  phuntlff  in  &n 
action  on  a  marine  policy,  the  defence  to 
which  turned  upon  the  seaworthiness  of 
the  ship  insured,  had  sent  out  the  master 
of  the  ship  to  collect  evidence  in  Calcutta, 
the  letters  written  hy  the  master  from 
India  addressed  to  the  client,  as  well  as 
those  addressed  to  the  solicitor,  were  held 
to  come  within  the  class  of  privileged  com- 
munications, and,  consequently,  tnat  they 
need  not  he  produced  upon  a  bill  of  dis- 
covery in  equity  in  aid  of  the  defence  at 
law.    iS^le  V.  iStewart.  281 

4.  It  is  a  rule  of  the  Court,  resulting  from 
all  the  authorities,  between  which,  how- 
ever, some  discrepancy  appears,  that  where 
the  defendant  by  iiis  answer  neither  admits 
nor  denies  facts  or  documents,  but  states 
that  he  is  wholly  ignorant  upon  the  subject, 
affidavits  to  prove  the  facts  or  verify  the 
documents  will  not  be  allowed  to  be  adduced 
upon  interlocutory  motions. 

The  principle  established  by  Adams  r. 
Fisher  is,  that  where  the  defendant  ex- 
pressly denies  the  pluntiflrs  title^  he  will 
not  be  ordered  to  produce  documents  ad- 
mitted to  be  in  his  possession,  and  of  which 
a  list  is  set  forth  in  a  schedule  to  the 
answer;  but  to  bring  a  case  within  tbAt 
princiole,  the  denial  of  the  plaintiff's  title 
must  oe  distinct  and  positive ;  and  there- 
fore, where  the  defendants  admitted  that 
the  documents  related  to  the  matters  in 
the  bill  mentioned,  except  a  particular 
fact>  and  afterwards  the^  say  uey  have 
no  other  documents  relating  to  the  matter 
in  question  than  those  bdfore  described, 
that  is  not  such  an  express  denial  as  will 
bring  the  case  within  the  principle  of 
AdcSas  V.  Fishery  and  the  documents  were 
ordered  to  be  produced.  Edwards  v.  Jones. 

dl6 

5.  The  entries  of  a  deceased  solicitor  in  his 
books,  made  in  the  usual  course  of  busi- 
ness^ will  be  admitted  as  evidenoe  upon 
a  bill  of  foreclosure,  to  shew  what  money 
bad  been  paid  to  the  mor(|gagor.    (Jlairk  t. 

WHmot.  8 

See  Annuity,  4. 
Documents,  1. 
mobtoaoe,  4. 

TiTHBS. 

EXECUTOR. 

1.  Executors  held,  upon  the  construction  of  a 
will,  not  to  take  beneficially  the  residue  of 
an  estate,  although  the  will  contained  a  gift 
of  the  property  to  them. 

Consumable  articles  were  given  by  a  will 
to  the  testator's  sister  during  her  natural 
life,  or  so  long  as  she  should  remain  unmar- 
ried ;  and  it  was  added,  *<  in  either  events, 
then  to  go  to  T.  A."  The  sister  married  in 
the  testator*^  lifetime,  and  it  was  held  Uiiit 


the  gift  to  T.  A.  was  void.    Andrew  t»  Ask- 
drew.  484 

2.  A  testator  gave  certain  sums  of  stock  to  hb 
brother  and  sister,  whom  he  appointed  exe> 
cutor  and  executrix  of  his  will,  and  through 
out  the  will  the  executoi^s  name  was  ac- 
companied by  a  description  of  him  as  the 
testator's  brother.  The  sister  alone  proved. 
Held,  that  the  legacy  to  the  brotner  wis 
not  forfeited  by  hi£  not  proving.  CompUm 
V.  Blazham.  fiSft 

EXECUTORY  DEVISE. 
A  testator  devised  lands,  after  the  death  of  his 
wife,  to  his  son  M.  and  his  heirs  and  assigns 
for  ever;  but  in  case  his  son  M.  should 
happen  to  depart  this  life  without  leaving 
issue  of  his  l>ody  lawfully  beeotten  and 
living,  and  he  should  not  have  dispoeed  and 
part^  with  his  interest  of  and  in  the  de- 
vised premises,  then  and  in  such  case,  the 
testator  gave  and  devbed  the  same  unto  and 
to  the  use  of  his  illegitimate  daughter  A, 
her  heirs  and  assigns,  for  ever,  'uie  tests- 
tor's  son  M.  died  seised  of  the  premises 
without  having  disposed  of  the  same,  except 
by  will: 

Held,  that  the  devise  over  to  the  testa- 
tor's daughter  A.  was  a  good  exeeatoiy 
devise,  and  also  that  the  will  of  the  teitfr' 
tor's  son  was  not  a  disposition  which  pre- 
vented the  executory  devise  from  taking 
effect.    Doe  dem.  SSepkmson  y.  Olover.  4flS 

FEE  SIMPLE. 
See  Estate,  2. 

FEME  COVERT. 

Case  in  which  the  restriction  on  alienatiott 
occurs  at  the  end  of  the  limitation  to  the 
separate  use  in  default  of  appointment,  and 
not  in  the  clause  giving  her  tne  power,  as  in 
former  cases : 

Held,  nevertheless,  that  the  aaaignmeot 
by  her  of  her  life  interest  by  way  of  appoini- 
ment  was  good. 

Also,  in  which  a  subsequent  mortgagee 
having  paid  off  a  prior  incumbrance^  audi 
prior  clukige  will  not  be  continued  on  foot 
to  secure  uie  subsequent  advance  made  by 
such  mortgagee. 

A  testator  by  hb  will  having  directed  hift 
trustees  to  sell  all  his  real  estates  and  pro- 
perty not  consisting  of  money,  and  giving 
thereout  several  legacie^  divides  the  residne 
into  five  parts,  and  having  disposed  of  se- 
veral of  these  parts  or  shares^  as  therdn 
mentioned,  directs  as  follows :  **  and  upon 
further  trust,  as  to  one  other  fifth  part  or 
share,  to  lay  out  or  continue  the  same  in 
government  or  real  securities  at  interest, 
with  power  from  time  to  time  to  alter, 
change,  and  transpose  all  or  any  such  reel 
or  government  securities  for  other  like  seeii- 
ritieSi  as  they,  the  said  trustees^  or  thenar* 
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TiTor  of  them,  or  the  execntors  or  admi- 
nittrators  of  such  surviyor,  shall  think  fit ; 
and  upon  further  trusty  to  pay  and  apply 
the  annual  interest,  dividends,  and  produce 
thereof,  for  and  during  the  life  of  my  daugh- 
ter S.,  the  wife  of  Mr.  J.  D.,  unto  such  per- 
sons or  person  as  she,  my  said  daughter 
S.  D.,  shall  from  time  to  time  during  her 
natural  life,  whether  sole  or  covert,  under 
her  hand  authorize  and  appoint  to  receive 
the  same ;  and  in  default  of  such  appoint- 
ment by  my  said  daughter,  then  into  her 
proper  nana  for  her  sole  and  separate  use 
and  benefit,  independently  of  her  present 
or  any  future  husband  she  may  marry,  and 
80  as  to  be  wholly  free  and  exempt  from 
the  debts,  control,  and  engagement  of  any 
husband ;  and  the  receipts  or  receipt  of  my 
said  daughter  S.  D.,  or  of  the  person  or  per- 
sons whom  she  may  authorize  to  receive  the 
same  annual  proceeds,  or  any  part  thereof, 
shall  alone  be  an  effectual  discnarge  to  my 
said  trustees  for  the  payment  thereof,  and 
my  said  trustees  shall  always  be  at  liberty 
to  require  from  my  said  daughter  S.  D.  a 
separate  authority  or  receipt  from  time  to 
time  for  each  quarterly  payment,  it  being 
xay  intention  that  the  said  annual  interest 
and  proceeds  shall  not  be  sold,  charged,  or 
otherwise  disposed  of/' 

By  an  indenture  bearing  date  the  24th 
llarch,  1840,  for  the  considerations  therein 
expressd,  the  said  S.D^  *'in  execution  of 
the  power  or  authority  to  her  for  that  pur- 
pose ffiven  in  and  bv  the  will  of  the  said 
Wm,  Morton,  and  of  every  other  power  or 
authority  whatever,  enabling  her  in  that 
behalf,"  appointed  unto  the  plaintiff  all  her 
Ufe  interest  in  the  premises  which  were  or 
thereafter  should  be  subject  to  the  trusts 
•which  were  contained  in  the  will  of  the  said 
testator,  Wm.  Horton,  in  favour  of  her,  the 
said  S.  D.,  and  her  children. 

Held,  that  whether  re^rd  were  had  to  the 
power  of  appointment  given  by  the  testator 
to  the  said  §.  D.,  the  limitation  to  her  sepa- 
rate use,  or  the  intention  declared  in  the 
recdpt  clause  against  selling,  charging,  or 
otherwise  din>osing  of  her  interests,  yet 
there  was  nothing  sufficiently  expressed  to 
Testnun  her  from  appointing  her  interest 
under  the  will  of  tne  testator  by  way  of 
anticipation,  and  that  therefore  she  had 
effeetnally  charged  the  same  by  the  deed  of 
24th  March,  1840. 

By  an  indenture  of  mortQ;age,  bearing 
date  the  16th  day  of  Septemoer,  1840,  re- 
citing that  the  mortgajB^r  had  by  a  former 
deed  paid  off  the  moiety  of  two  principal 
sums  of  2,000/.  and  1,000/.,  and  that  the 
mortgagees  being  desirous  of  recdving  the 
other  moiety,  the  mortgagor  had  consented 
to  pay  off  the  same ;  '*  and  for  the  purpose  of 
enabling  him  to  supply  his  other  occasions, 
the  said  mortgaffor'' had  contracted  with 
J,  H«  O.  (one  of  tbe  defendants)  for  the  loan 


of  the  sum  of  2,500/.  at  interest^  the  repay- 
ment thereof  to  be  secured  in  the  manner 
thereinafter  expressed, — it  was  witnessed, 
that,  in  pursuance  of  ihe  agreement  and  in 
consideration  of  the  sum  of  1,500/.  paid  by 
the  said  J.  H.  O.,  by  the  direction  of  the 
mortgagor,  to  the  mortgagees,  paid  in  full 
satisfaction  and  discharge  of  all  principal 
and  interest  due  to  them  by  virtue  of  the 
before-mentioned  deed;  and  in  consideration 
of  the  further  sum  of  1,000/.  paid  by  the 
said  J.  H.  O.  to  the  said  mortgagor,  making 
together  the  sum  of  2,500/.,  they,  the  mort- 

id] 


ga^s,  at  the  request  of  the  said 
assigned  unto  the  said  J.  H.  O.  all  their 
right  and  interest  in  the  property  so  mort- 
gaged to  them,  to  hold  and  receive  the  same, 
subject  to  redemption  therein  contained. 

Held,  that,  the  debt  to  the  mortgagees  being 
paid,  there  did  not  appear  upon  the  face  of 
instrument  a  sufficient  intention  to  keep 
aUve  the  charge,  and  that  therefore,  as  b^ 
tween  J.  H.  0.  and  the  plaintiff,  J.  H.  O. 
was  not  entitled  to  priority.  Medley  v.  Hor- 
Urn  and  Others,  5^ 

FINE,  PAYMENT  OF. 
A  decree  for  the  sale  of  a  lease  for  lives  hay* 
ing  been  made  for  the  purpose  of  raisins 
money  for  the  renewal  of  tiie  lease,  which 
was,  however,  vested  in  trustees,  whose 
trusts  did  not  authorize  a  sale  of  the  whole^ 
the  Court,  upon  the  motion  of  a  purchaser 
under  the  decree  to  be  discharvea  from  his 
purchase,  suggested  that  a  good  title  might 
be  made  upon  a  reference  to  the  Master, 
founded  upon  this  motion  and  upon  one 
which  might  be  made  for  a  sale  of  the 
lease,  by  a  person  who  claimed  a  lien 
thereon,  on  account  of  money  advanced  by 
him  to  pay  the  fines,  and  accordingly,  upon 
the  second  motion  being  made,  the  Court 
directed  a  reference  for  the  purpose  of 
curing  the  defect  of  title.  ChifmsUme  v. 
Gauni.  313 

FOBECLOSURE. 
In  a  foreclosure  suit,  a  party  who  allows  a 
decree  nisi  to  be  made  absolute  against  him 
has  no  right  to  have  his  cause  re-heard, 
unless  he  can  make  out  a  special  case. 
Booth  y.  Creswiek.  23 

See  Mortgage — ^Usurt — Costs* 

FOREIGNERS. 

See  Trustees,  2. 

FORFEITURE. 
See  Ejectment. 
Insolvent. 
Vendor — ^Purchaser,  4. 

FRAUD. 
J.  P.,  a  youuff  man  of  weak  intellect,  was  in* 
dnoed  by  tne  representations  of  C*  M.  K., 
who  was  in  the  medical  pvofassiony  residiiii^ 
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at  C^  to  place  himself  under  his  oare^  at  a 


premium  of  601.,  for  the  purpose  of 

xag  J.  P.  in  obtiuning  a  foreign  medical 

diploma. 

J.  P.«  under  the  anticipation  of  gaining  a 
diploma  without  any  trouhle  or  examina- 
tion, was  induced,  through  the  influence  of 
C.  M.  K.,  to  go  and  occupy  apartments  in 
2u8  house ;  and  shortly  after  he  nad  so  taken 
the  apaxtanents,  C.  M.  K.  had  an  interview 

.  with  him,  and  pressed  him  to  become  a 
tenant  of  the  house  adjoining,  called  Y. 
Hoase,  whidi  also  belonged  to  C.  M.  R.,  in 
which  a  bueoness  of  fancy  articles  was  con- 
ductedy  for  C.  M.  K.^s  benefit,  by  another 

.  person,  C.  M.  K.  representing  to  J.  P*  that 
the  fancy  business  would  bnng  him  in  a 
handsome  profit,  telling  him  at  the  same 

'»  4dme,  that  if  he  would  take  the  house  and 
toy-shop,  he,  CM.  K.,  w^uld  immediately 
procure  J.  P.  his  physician's  degree^  and 
that  he  would  also  recommend  medical  pa- 
tients  to  J.  P.  Under  these  representations, 
and  that  the  household  ftumitiire  and  stock 
in  trade  belonging  to  the  Y.  House  had  been 
valued  at  1,600?.,  but  that  he,  J.  P.,  should 
have  them  at  IJSOQl^  he  being  in  entire 
ignorance  of  their  true  value  (which  shortly 

i  afterwards,  by  a  proper  estimate,  proved  to 

,  be  only  woith  5211  2s.  4d*),  and  being 

.  without  any  friend  or  l^al  Adviser,  was 
prevailed  upon  at  that  same  interview  to 
execute  an  agreement,  which  was  aLread  v 
prepared,  whereby  he  was  to  take  the  stock 
in  trade,  household  furniture,  and  fixtures, 
At  the  price  of  1,800?.,  and  pa^  G&L  a  year 

,  xent^  but  without  granting  hmx  any  term, 
or  at  all  alluding  to  that  which  ought  to 
have  formed  an  essential  part  of  the  con- 

s  tract,  viz.  the  good- will  of  the  business. 
By  virtue  of  this  agreement,  however, 
C.  M.  K,  procured  a  transfer  of  900?.  3^  per 
Cent.  Annuities  to  be  tfrsusferred  by  J.  P. 
from  his  own  name  into  the  name  of 
€.  M.  K.,  as  part  payment ;  and  some  time 
after  prevailed  upon  him  to  execute  a  war- 
rant of  attorney  for  dOOL,  as  the  remainder 
of  what  was  due;  but  on  neither  of  the 
occasions  was  there  an  atto^ev  employed 
by  J,  P.  on  his  own  behalf,  altnough  upon 
executing  the  warrant  of  attorney,  two 
were  present  at  the  instance  of  C.  JBf.  K., 
one  Of  whom  assumed  to  act  as  the  solicitor 
of  J.  P.  Upon  the  warrant  of  attorney 
C.  M.^  K,  entered  up  judj^ment^  with  an 
intention  to  sue  out  execution  against  J.  P. 

.  In  the  meantime  C.  M.  K.^  although  he  had 
procured  the  -transfer  of  the  stock  into  his 
own  name,  had  neglected  to  sdOL  out ;  and 
J.  P.,  through  his  own  solicitor  in  town, 
immedvktely  issued  a  dittruigaa  upon  the 
stock,  and  filed  his  bill  to  restrain  the 
transfer,  and  to  have  it  declared  that  the 
4igBBement,  the  warrant  of  attorney,  and 
tSe  transfer  of  stock,  had  been  obtained  by 
finnd,  and  thst  the  num  ahonld  be  en- 


celled,  and  the  stock  K-traaatorad  to  fi» 
plaintiff.  Hie  Court  allowed  an  immediile 
mjunction  as  to  the  stock ;  but  upon  a  mo- 
tion afterwards  made,  it  was  held,  thsttiu 
relation  of  teacher  and  pupil  existed  be- 
tween C.  M.  IL  and  J.  P.,  and  that  fte 
whole  transaction  relating  to  the  agieenc^ 
was  fraudulent,  and  tb«  injunction  ms 
allowed  according  to  the  terms  of  the  no- 
tion, which  were  to  restrain  C.  M.  EL.  hm, 
suing  out  execution  under  the  warrant  of 
attorney,  and  £rom  distraining  upon  ftbe 
property  of  the  house  called  Y.  Honae^  it 
resj^t  of  the  rent^  the  said  J.  P.  unte- 
taking  to  deliver  up  possession  of  the  home^ 
furniture,  and  chattels  therein.  Peaoodk  v. 
Kemot.  m 

See  MaRBIAGB  SsYTLBMEirT* 

FUNDS. 

A  testator  gave,  amongst  other  things,  oeztatn 
Greek  bonds,  guaranteed  by  tl^  BdtiA 
government,  to  trustees,  upon  trust  to  sdl 
and  convert  into  money  all  his  estate  wtudi 
should  not  consist  of  ready  moneys  or 
moneys  in  the  funds,  and  to  inv^  Ifce 
moneys  arising  from  such  sale  and  conver- 
sion, and  also  any  moneys  not  invested,  in 
the  Three  per  Cent  Consols  or  other  go- 
vemment  securities  in  England. 

It  was  held,  that  the  (jreek  bonds  nwe 
not  included  in  the  description  of  '^fdndB*' 
or  '' government  securities.''  Bundc  t.  Git- 
tu^,  £89 

rURTHER  CHARGE. 
See  MoHT&AG-B,  3. 

GOVERNMENT  SECURITIES. 
See  Funds. 

GREEK  BONDS. 
See  Funds. 

HEUUAT-LAW. 
See  VsNDoii  and  PuncflLASER,  d. 

HUSBAND  AND  WIFE. 
1.  R.  J.  conTeyed  a  house,  and  the  faznitaDe, 
&e.  tiievdn,  to  trustees,  on  trust  to  poBBit 
his  wife  to  inhabit,  occupy,  and  enior  tke 
same,  and  to  provide  for  herself  and  chudm 
iherem;  he  also  conveyed  certain  Jaadi^ 
&c.,  to  the  trustees  for  a  term,  to  seoore  the 
payment  of  a  sum  of  money  to  his  wif^ 
partly  as  pin-money  and  partlT  to  keep  i^ 
an  establishment  for  the  benefit  <tf  heoBn 
and  children,  on  such  a  scale,  and  reyiiilwt 
in  audi  a  maimer,  as  she  should  thnk  M, 
within  the  limits  of  the  allowance^  vdadi 
was  to  be  to  her  sepaiate  use,  firee  from  Hie 
debtfl^  &c  of  her  husband ;  and  &  J.  ms 
to  hsaTC  the  surj^os  not  eaqnoded  in  kaqp- 
lag  1^  the  estaUisfament,  and  to  be  at 
Hbertjrto  ^omsto  theJuraasand  sajsif  iD 
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the  adyantages  of  the  establishment,  <<8o 
long  as  he  should  oonfoim  to  the  spirit  and 
iatention  of  the  deed  of  arraagement." 
Pnrioos  to  the  anangement,  the  wife  had 
instituted  a  suit  in  the  Ecdesiasttcal  Court 
for  a  diToroe  on  acoount  of  cruelty ;  and  it 
was  with  a  view  to  its  disctmtinuance,  and 
kt  oonsideration  thereof,  that  the  arrange- 
nwit  was  proposed  and  ^tered  into.  The 
suit  was  accordingly  discontinued  after  the 
execution  of  the  deed ;  but  R.  J.  having 
^Aerwards  refused  to  continue  tiie  pay- 
Bttsnts  thereby  stipulated  for,  the  wife  filed 
her  bill  to  enforce  the  due  execution  of 
ike  trusts,  and  R.  J.  having  demurred  on 
£bB  ground  of  the  invalidity  of  the  deed,  as 
being  contrary  to  the  policy  of  the  law,  &c., 
the  demurrer  was  overruled. 

The  performance  of  duties  which  do  not 
Infiringe  any  maxim  or  rule  of  law  may 
be  annexed  to  a  grant  to  the  separate  use 
of  a  married  woman,  and  it  seems  the  Court 
would  enforce  it.    JodreU  v.  Jodrell.     571 

2,  Where  a  husband,  for  a  valuable  considera- 
tion, assigned  a  l^|?aoy  in  which  his  wife 
had  a  vested  interest  in  remaider  expectant 
cm  the  death  of  A.  B.,  and  the  husband 
survived  A.  B.,  but  died  before  the  legacy 
Wtts  reduced  into  possession,  the  wife  was 
held  to  be  entitled  by  right  of  survivorship 
against  the  assignee.   AMyr.AMy.   806 

^  A  married  woman,  who  at  the  time  of  her 
marriage  was  entitled  to  money  due  upon 
a  promissory  note  to  her,  and  to  stock 
stu^ng  in  ner  name,  joined  with  her  hus- 
band  in  executing  a  settlement  of  the 
property,  and  in  lieu  of  the  promisBory 
note  a  bond  was  given  to  the  trustees,  and 
the  stock  was  transferred  into  their  names. 
Tlie  trusts  of  the  settiement  were  for  the 
husband  for  life,  or  whilst  the  husband  and 
wife  lived  together ;  and  after  his  decease 
or  their  separation,  for  the  wife  for  life ; 
and  after  her  decease,  for  the  husband  for 
fife ;  and  alter  the  decease  of  the  survivor, 
for  the  children ;  and  in  default  of  children, 
-for  such  persons  as  the  wife  ^ould  ap- 
point; and  in  default,  for  the  husband 
absolutely.  The  husband  having  died  in  the 
lifetime  c^  the  wife,  it  was  held,  tiiat  there 
iuid  been  a  sufficient  reduction  into  posses- 
aon  to  exclude  her  right  by  survivonhip. 
JSumAoM  V.  Bemutt.  633 

See  Marriaob  Sbttlxxeht,  2. 


on  his  withdrawing  his  protection  from 
her,  or  on  his  marriage  or  death,  it  was 
held  to  be  a  grant  in  contemplation  of 
future  cohabitation;  and  as  such  being 
bad,  the  grantor  would  have  a  sufficieiS 
defence  at  law,  and  therefore  was  not 
entitled  to  the  interference  of  a  court  of 
e5[uity,  unless  he  could  liew  some  special 
circumstances. 

And  where  such  instrument  contains 
also  the  nrant  of  an  annuity  to  the 
woman's  ule^timate  daughter,  and  one 
consideration  is  stated  for  the  grant  of  both 
annuities,  if  the  ground  made  for  the  inter- 
ference of  the  court  of  equity  to  declare  the 
mother's  annuity  void  foils, 


also  as  to  the  daughtei^s. 


it 
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ILLBGITIMAOY. 
See  BoKA  Vaoaittia. 

IMMORAL  CONSroERATION. 

Where  an  annuity  was  granted  to  a  woman 
cohabiting  with  the  grantor,  to  commence 

VOL.  I. 


will  fail 

m 

INDEMNITY. 
SeeTsifDEK,  2. 

VXNDOB  AND  PlTRCHASXR,  4* 

INFANT  TENDSR. 
Bee  Specific  Performance,  1. 

INSOLVENT. 

Where  the  testator  has  inserted  a  clause  of 
forfeiture  in  case  of  assignment,  and  one  M 
the  annuitants  under  the  will  petitioned  tike 
Cofurt  for  the  ReUef  of  Insolvent  Debtors, 
offering  to  vest  the  whole  of  his  property 
in  the  povisional  assignee,  included  in  his 
schedule  annexed  to  his  petition  the  an- 
nuity in  question,  whether  that  might  be 
considered  so  far  a  voluntary  assignment 
as  to  bring  the  annuity  within  the  intended 
prohibition  and  consequent  forfeiture.— 
Qusre?  MttrHn  and  Another  y.  Mtuiffham, 

124 
See  Annuity,  2. 

INTEREST. 

See  MoRTOAOx,  6. 

INTESTACY. 
See  Error,  16. 

INVESTMENT. 
See  Trustxe,  8. 

ISSUE. 

Devise  to  S.  W.  for  her  life,  and  afier  her 
decease,  to  such  one  or  more  of  her  child  or 
children,  for  such  estates  and  interests  as 
she  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  unto  her  children, 
if  more  than  one,  equally,  and  to  their 
several  and  respective  heirs.  But  in  case 
the  said  S.  W.  snould  happen  to  depart  this 
life  without  leaving  lawnu  issue,  as  i^ore- 
said,  then  unto  and  to  the  use  of  the  heirs 
of  tiie  said  S.  W.  for  ever.  Held,  that  the 
word  "issue"  meant  " children,"  and  that 
therefore  the  contingent  limitation  of  the 
2a 
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remainder  in  fee  to  S.  W.  was  not  void  on 
the  ground  of  remoteness.  WdUctr  y. 
Pelchdl,  496 


JOIKT  TENANTS. 

A  testator  gave  to  his  daughter  A.  S.  the  divi- 
dends an^  interest  of  hk  Bank  stock  during 
Jber  life.  On  herdeaih  he  gave  the^  Bank 
dividends  (meaning  Ubie  saia  stock)  to  his 
spn  W^.  H.  S.  and  ids  children,  ujoless  the 

.  said  A.  S.  married,  and  left  a  child  or  chil- 
dren who  might  attain  the  age  of  twenty- 
^ne  years. 

,.  A.  S.  marriedy  and  survived  the  testator, 
imt  died  without  issue.  W.  H.  S.  had  no 
ohildren  at  the  time  of  the  testator's  death ; 
hut  after  his  deoeajse,  and  during  the  life  of 
A»  €.,  he  hafl  wu«  the  plaintifts  and  two 

.,  oUier  children,  who  died  in  the  lifetime  of 
A.  &    A«  Sl  received  the  dividends  till  the 

.  lime  of  her  decease ;  and  the  question  now 
arose> .  whether  the  children  of  W.  H.  S. 
took  the  stock  as  joint  tenants  with  their 
iMmti  <^t  whether  he  took  only  a  life  in- 
terest, with  remainder  to  the  chUdren  ahso- 
Jutely. 

Heldy  that  the  children,  having  heenhom 
after  the  testator's  decease,  were  not  inter- 
ested in  the  fund,  hut  that  W.  H.  S.,  the 
father,  took  -tlte  whole  of  the  ftinds  ahso- 
lute]|y.    ScoUv.Scoft.  442 

JUDGMENT. 

See  Vendor  anb  Purchaser,  3. 


LACHES. 
See  SfATtJVB,  8. 

LEASE  JFQR  LIVES. 

ne  Bishop  4>f  W.  heing  lovd  of  the  manor 

■  of  A.,  in  1695  granieci,'  biider  an  Act  for 

.  that  purpose,  &  Imsefor  three  Itves,  at  a 

.  oertara  rent.    Sinbe  then  a  renewal  had 

takea  place  three  ^difierent  times^  th^  last  in 

1807*    In  1880  one  Mfs  otdy  remained  to 

'  <coniinue  this  last  lease.    Application  was 

then  made  to  the  present  bishop  to  renew  ; 

and  upon  a  question  as  to  whether  the  Act 

was  oDligatory  to  renew  upon  every  bishop 

in  perpetfium — 

Held,  that  such  a  question  was  a  purely 
legal  one,  and  cognizable  only  in  a  court  of 
law.    Battershalt  v.  Bishop  of  Winchester, 

420 
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'  LEASE,  StrBEENDER  OiF*    /;  / 

See  LfiAS£HiMl.filS  FOA  LlT«S.     . 


LEASEHOLDS. 

1.  A  Revise  to  trustees,  of  leaseholds  for  lites^ 
^fai  triMt,  duringthe  life  of  A.  B^  br  nd 
out  of  the  r^nts  and  profits,  or  otherwW^to 
keep  liie  piemises  tn '  repair  and  MX  livedo 
and  to  pay  the  fines  and  expenses  attendiitt 
any  renewals  and  TMairs  tiiereo^*' >lttd 
subject  thereto  for  A.  B,  ioT  life,  and  after 
her  decease  for  her  qhildren,  will  not  autho- 
rize the  sale  of  me  whole  lease  in  order  to 
meet  the  eacpenses  of  renewal,  attihovgh  the 
Miaster  had  reported  that  such  a  sale  wotU 
be  for  the  benefit  of  the  cestuis  one  (iM» 

Where  a  personhad  advanced  »  sum- of 
'  money  oa  behalf  of  the  parties  benefiobij 
interested  in  the  lease  subject  to  the  ^ore 
.trsB^  in  order  to  pay  the  fine  and  ea^esses 
necessary  upon  the  renewal  of  the  lease^  the 
Coutft^  upon  his  application^  directed  a  sak 
of  the  lease  for  the  purpose  of  disehainmg 
his  lien,    Qnrm$twi&  v.  Gmint,  812 

2.  Where  particular  parts  of  the  proi^rty  of 
a  testator  are  enumerated,  as,  for  iniftintir. 
a  leasehold  estate^  in  a  gift  to  trustees^  wfakh 
gift  is  followed  by  a  general  devise  and  be- 
quest of  aU  real  and  personal  estate  to  the 
same  trustees,  upon  trusty  to  permit  the 
testator's  widow  to  receive  and  enjoy. the 
rents,  issues,  and  profits  during  her  life^ 
and  after  her  decease,  subject  to  pecunianr 
legacies  and  annuities,  upon  trust,  to  diviM 
the  whole  amongst  certain  persons  named ; 
such  enumeration,  is  evidence  that  the  tes- 
tator intended  the  tenant  for  life  to  aijov 
the  leasehold  in  specie,  but  does  dlstinKuisa 
it,  after  her  death,  from  the  general  rendue, 
or  prevent  it  forming  general  assets  in  fiie 
hands  of  the  executors  ;  and,  consequenttv, 
that  they  could  make  a  good  title  to  tne 
leasehold  without  the  consent  of  the  parti- 
cular or  residuary  legatees. 

Und  er  these  circumstances  it  was  uimeees- 
s$ry  to  decide  whether  the  assent  of  the  exe- 
cutors to  the  beauest  of  the  term  for  Iro  was 
an  assent  to  the  bequest  iu  rcmaindei^as  the 
question  did  not  arise.  AUomey-OtiieroI 
\.  Potter.  411 

See  Usury,  2. 

LEASEHOLDS  FOR  LIYESu 

Ah  eleemosynary  c6rporat!on  in  1816gittLteJ 
a  lease  to  a  person,  his  heirs  and  asaigtts, 
for  three  lives.  In  tliis  lease  it  was  stated 
that  the  grant  was  made  in  conaderatiiOB  ef 
the  surrender  by  the  grantee  of  a  fonner 
lease  cranted  In  1769  to  two  persons,  Ibr 
three  lives,  which  fi^lnlaer  lease  it  was  afeo 
stated  was    then  legally    vested   in    the 

'  grantee.  The  >p0TaMiai«prea6ntiiig  the  last 
owxietf  of  the  lease  ()f  1815  havuigcontiMtod 
losdlit,  and  hkririg  filed  iheir  biU  fara 
speoific  peitfcnnaiice  ef  the  ooatne^it.was 
held^  that  IJiegr  wete  booBd  mot  only  fa»  piiK 
duto  the  lene  of  If  §9,.  but  to  ahew,  dlfer 
by  A«  iprodaction  tof  ihe  ialcmedMe  as- 
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sigmnents  from  the  original  gfrantees  of  that 
lease  down  to  its  possession  by  the  smdren- 
derar,  or  otherwise,  that^  at  the  tune  of  the 
auxrender,  it  vested  absolute}/,  eqnitabiy  as 
.  "well  as  lesally,  ia  the  aumnderot ;  or,  in 
oiber  wofdfl,  to  shew  a  sixty  years'  title. 
Modffkmdon  y.  Co&per.  695 

LEGACY. 

1.  E.  A.  by  will  gare  his  real  estate  to  his  wife 

•  for  life,  and  subject  thereto  to  his  son  W.  A 
iftfee,  b^  charged  and  chaxgeable,  never- 

•  tlidess^  with  the  payment  of  the  legacies 
tlMieinafteT  mentioned.  He  gave  to  W.  A. 
Ms  stiver  half^pint  cup,  and  desired  his  wife 
to  give  to  his  daughter  £.  two  silver  table- 
apooiis.  Then  he  gives  three  legacies,  to  be 
^aid  at  the  end  of  twelve  montfis  after  the 
oeoease  of  his  wife  by  his  son  W.  A.,  and 
ffives  all  his  personal  estate  to  his  wife  and 
W*  A.  equally. 

field,  that  the  three  l^aeiea  were  chaiged 
upon  the  real  estate  alone.  AMyy.  Askby. 

d04 

2.  A  testator  by  his  will  gave  to  his  son  W.  K. 
the  sum  of  207.,  to  bepaid  within  one  month 
jsfter  his  decease.  The  testator  then  gave 
to  such  of  his  female  servants  who  sliould 
be  In  hb  service  at  the  time  of  his  death  6L 

.  apiece  for  mouminp.  Bj^  a  codicil  he  gave 
to  one  B.  B.,  ui  consideration  of  faithful  ser- 

,  vitude^  the  sum  of  2,00Q/.,  to  be  paid  to  her 

.  within  six  months  after  his  death.  By  an 
incomplete  testamentary  paper  found  among 
Ms  writings  after  his  decease,  commencing 
in  tibie  form  of  a  regular  will,  without  any 
date,  but  bearing  internal  evidence  of  its 
having  been  penned  subsequent  to  the  tes- 
tator^s  third  and  last  codicu,  be  bequeathed 
to  his  son  W.  K.  19  piuineas,  to  be  paid 
within  ten  days  after  his  decease  ;  and  unto 
B.  B.,  his  present  servant,  if  she  should  be 

"^  In  his  service  at  the  time  of  his  decease,  the 

^  sum  of  500/.,  to  be  paid  at  the  end  of  three 
ipaiendar  months  next  after  his  decease. 

Held,  that  neither  the  10  guineas  nor  the 
500/.  were  cumulative,  but  that  the  legacy  of 
19  guineas  given  to  W.  K.  was  substitution- 
aiy  for  the  legacy  of  20/.  given  by  the  former 
wii],  and  ih&i  the  legacy  of  500/.  given  to 

'  B.  B.,  was  substituted  for  the  2,000/.  be- 
queathed by  the  first  codicU ;  and  the  le< 
caoy  of  5A  apiece  given  by  the  will  to  such 

-  finale  servants  as  might  be  in  the  testa- 
tor's service  at  the  time  of  his  death  left 
undecided  by  the  C<Kirt,    Kidd  v.  North. 

tm 

dL  A  testator,  by  hiar  wiil^  diveeted  his  foneral 
eo^pcnses,  &c.,  and  all  koaeief  whSok  he 
'gvre  by  his  will,  or  ahoola  give  by  a  co4i- 

rSSky  ^he&«r  witnessed  or  not,  should,  unless 
lie  ezcpfessly  directod  tiie  contrary,  be  paid 
kkmediately  after  his  decease  o«t  of  his 
but  if  thiat  shooidi^  in- 


sufficient, he  charged  his  real  estate  with 
the  defitieucy.  He  then  eave  annuities  to 
his  servants,  and  charged  them  upon  his 
real  estates.  By  a  codicil  the  testator  di- 
rected that  his  executors  should  pay  certain 
annuities  ^'  out  of  his  personal^  or  from  the 
income  of  his  estates."  It  was  held,  that 
these  annuities  were  not  chained  upon  the 
real  estate.    Cornfield  v.  Wymtkam.       525 

When  eharged  on  rtal  estate. 
4.  A  testator  directed  his  debts,  funeral  and 
testamentary  expenses,  &e.,  to  be  first  paid, 
and  then  an  annuity  to  his  wi^  to  be  paid 
by  his  executors,  and  he  charged  t^ei  same 
on  his  real  and  personal  estate,  given  by 
his  will  to  his  executors  for  their  own  bene- 
fit. The  testator  then  gave  several  legacies 
payable  in  six  months  after  his  decease, 
and  next  several  lega<<4es  payable  alter  the 
death  of  his  wife,  **  when  I  charge  my  exe- 
cutors with  the  payment  thereof."  AlHie 
rest,  &c.  of  his  real  and  personal  estate  he 
gave  to  two  persons,  their  heirs,  &c.,  for 
their  own  absolute  use  and  benefit,  and  he 
appointed  them  his  executors.  The  per- 
sonalty Imng  deficient  i 

Held,  that  tiie  legctoies  payable  af^r  the 
death  of  the  wife  were  a  charge  on  the  real 
estate.    Cross  v.  Kennington.  599 

See  HusBAjfj>  ikNX>  Wi^s,  1» 

LEGACY,  SPEeiFIC. 

1,  Where  a  testator  gave  to  a  specific  legatee 
all  the  portraits  of  certain  enumerated  an- 
cestors of  the  family,  a  large  equestrian 
figure  representing  one  of  such  ancestors 
passed  under  the  denomination  of  a  por- 
trait, although  it  constituted  a  part  of  \hQ 
ornamental  fumtture  of  the  mansion  which 
had  been  bequeathed  to  other  persons. 

The  terms  of  art  employed  by  persons  most 
conversant  with  pictunes  called  in  aid  of  the 
Court  in  construing  thewilL  Dtdte  of 
Leods  Y.  Lord  Amh&nk  d06 

2.  A  married  woman,  having  a  testamentary 
power  over  funds  and  securities  standing 
in  diffesent  names,  made  a  will  appointing 
portions  of  the  funds,  which  she  erroneously- 
described,  in  flavour  of  different  parties,  and 
it  was  held  under  the  circumstances  of  the 
case,  that  the  legacies  were  specific. 

LIEN. 

Under  the  powers  of  several  Acts  pf  Parlia- 
ment, a  canal  company  was  authorized  to 
contract  with  any  persons  for  the  purchase 
of  any  common  or  wjskste  land,  ana,  in  case 
the  vendor  should  be  unable  to  make  out  a 
good  title  to  the  land  so  eontraeted  to  be 
sold  to  thetidmpa!iiy,tO'it]tVe6t  the  purchase- 
money,  or  pay.it  into  the  Court  of  Clum- 
oery,  for  the  benefit'  6f  the  persoYi^  inter- 
ested. In  1818  the  eomfpany  eohtracted 
2  a2 
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for  a  piece  of  land,  but  a  complete  title  to 
itcoula  not  then  be  made  out;  and  althoaeh 
the  company  entered  into  possession  of  the 
land,  the  pnrchMe-money  was  never  paid 
or  inveeted.  In  1813  the  vendor  assigned 
all  his  interest  to  another  person.  In  1887 
the  commissioner,  under  an  Indosure  Act, 
awarded  the  land  in  question  to  the  as- 
dgnee  of  the  original  vendor  and  four  other 
persons  in  certain  proportions.    The  com- 

Eany,  soon  after  entering  into  the  contract, 
ad  become  insolvent,  and  continued  in 
that  condition  until  1886,  when  their  pro- 
perty was  purchased  by  a  railway  com- 
pany, under  an  Act  of  rarliament  passed 
for  that  purpose,  which  directed  that  the 
purchase-monev  should  be  applied  in  pay- 
ment of  the  liabilities  and  debts  of  the  canal 
company.  The  assignee  of  the  vendor's 
interest  in  the  land  sold  filed  a  bill  in  1887 
against  the  canal  company,  and  the  four 
other  persons  interested  in  the  land 
awardea ;  and  it  was  held,  that  the  canal 
company  were  trustees  for  the  original 
vendor  and  his  assigns,  and  that  he  was  not 
barred  by  lapse  of  time.  It  was  likewise 
held,  that  the  vendor  having  been  possessed 
of,  and  having  assigned,  only  an  equitable 
interest  in  the  land,  was  not  a  necessary 
party  to  the  suit.  Oator  v.  Oro^don  Canal 
Company,  188 

See  MoRTGAGB,  Equitable. 

LIMITATIONS,  STATUTE  OF. 
In  1820  the  right  to  recover  certain  title-deeds 
accrued,  and  in  that  year  and  in  1822  let- 
ters were  written  to  the  person  in  posses- 
sion, requiring  the  delivery  of  them.  No 
distinct  refusal  to  comply  with  the  requisi- 
tion was  shewn,  and  in  1844  a  suit  was  in- 
stituted to  recover  the  deeds. 

Held,  that  the  claim  was  barred  by  the 
Statute  of  Limitations.  Dean  and  Chapter 
ef  WeOa  v.  DodingUm.  488 

See  MABaiAos  Sbttlbhent,  4. 
mortoaos,  1. 
Writ  of  Bigat. 

LUNATIC. 

1.  A  mortgagor  who  had  become  of  unsound 
mind  pending  a  suit  to  enforce  an  eauitable 
mortgage,  held  to  be  a  trustee  witnin  the 
meanmg  of  the  Act  of  1  Wm.  4,  c.  60  ;  and 
the  estate  havinj?  been  sold  under  a  decree 
of  the  Court  of  Chancery,  an  order  was 
made,  without  a  p^vious  reference,  direct- 
ing that  some  one  should  convey  in  the 
stead  of  the  lunatic  mortgagor.  Re  Roaera, 

88 
Sale  of  Estate. 
The  sale  of  a  lunatic's  estate  must  be  made 
in  strict  compliance  witii  terms  of  the  order 
in  lunacy  by  which  such  sale  is  authorized ; 
and  therefore,  where  a  sale  had  been  made 
after  the  lunatic's  death,  by  private  con- 
tract, there  having  been  an  order  in  lunacy 


to  sell  by  public  auction,  the  Lord  Chancel- 
lor  held  the  sale  to  have  been  made  withont 
authority,  and  refused  to  confirm  it.  Me 
Lofft,  76 

Execution  of  Deed  hy, 
3.  Where  a  deed  had  been  executed  hy  & 
plaintiff  whilst  in  confinement  in  a  lunatie 
asylum,  the  Court^  under  the  circumstancei^ 
renised  to  set  it  aside^  it  being  clearly  shewn 
that  he  was  at  the  tnne  fnlfy  competent  to 
understand  its  contents — that  he  did,  in  Udt^ 
comprehend  such  contents,  and  thai  he 
wilhngly  executed  the  deed.  SeUb^f  Y.Jiaei- 
eon.  185 


MANOR. 
See  Copyhold. 

MARRIAGE  SETTLEMENT. 
1.  Under  a  settlement  made  upon  the  in- 
tended marrii^e  of  C.  G.  and  J.  W.,  certaiii 
stock  and  other  moneys  directed  to  be  and 
afterwards  invested  in  the  like  stock,  so  as 
to  form  one  fand,  were  transferred  into  the 
joint  names  of  two  trustees  of  the  wMt- 
ment,  upon  trust,  after  the  solemnization  of 
the  marriaee,  to  pay  the  dividends  fheieof 
to  the  said  J.  W.,  the  intended  wife,  duiine 
her  life,  for  her  sole  and  separate  use  ;  and 
immediately  after  her  decease,  in  case  the 
said  C.  G.  should  survive  her,  in  tmst  to 
pay  the  dividends  to  the  said  C.  G.  during 
nis  natural  life  ;  and  after  the  decease  of  tiie 
survivor  of  ihem,  the  said  C.  G.  and  J.  W, 
to  pay  the  principal  sum  of  money  onto 
ana  among  all  and  every  the  child  aad 
children  of  the  said  intended  niarriaee,  in 
such  parts  and  proportions  as  the  said  J  .W. 
should,  notwithstanding  her  intended  cover- 
ture, direct  or  appoint;  and  in  defamlt 
thereof,  then  upon  trust  for  aJI  and  every 
the  children  of  the  sdd  intended  maniage^ 
if  more  than  one,  who  should  be  livingat 
the  decease  of  them  the  said  C.  G.  and  J^., 
and  the  lawful  issue  then  also  livii^g  of 
such  of  the  said  children  as  should  be  then 
dead  leaving  such  lawful  issue,  in  eifval 
proportions,  share  and  share  aHIp^  sndi 
issue  to  take  per  stirpee;  and  if  there 
should  be  but  one  child  of  the  said  intended 
mairiage  living  at  the  decease  of  them  the 
said  C.  G.  and  J.  W.,  and  no  lawful  iane 
of  any  other  child,  then  to  transfer  the 
whole  of  the  Bank  Annuities  to  such  only 
child ;  and  if  there  should  be  no  chQdn 
of  the  said  intended  marriage  livin?  at  the 
decease  of  the  survivor  of  them  the  said 
C.  G.  and  J.  W.,  but  only  lawful  issoe  of 
some  one  of  the  said  children,  then  to  tnos- 
fer  the  whole  to  such  issue :  the  shares  of 
the  children  or  gcanddiUdren  to  be  paid  to 
them  at  their  respective  acres  of  twen^- 
one  years.  Provided,  that  if  the  said  C.  G. 
should  die  in  the  lifetime  of  the  said  J.  W. 
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without  there  being  aov  child  or  children 
of  the  marriage,  or  any  lawful  issue  of  such 
child  or  children,  then  upon  trust  to  pay 
the  whole  of  the  said  tfank  Annuities  to 
the  said  J.  W.,  her  executors,  administra- 
tors, or  assigns  ;  but  that  if  the  said  C.  G. 
should  survive  the  said  J.  W.,  and  without 
leaving  any  child  or  children  of  the  said 
intended  marriage,  or  any  lawful  issue  of 
such  child  or  chudren,  then  upon  trust  to 
transfer  the  whole  of  the  said  Bank  Annui- 
ties to  the  said  C.  6.,  his  executors,  ad- 
ministrators, and  assigns. 

The  marriage  took  place  in  1817,  and 
J.W.  (then  tl.  G.)  died  in  1819,  leaving 
only  one  child,  C.  J.  G^  the  plaintiff,  and 
C.  6.  her  surviving,  and  witliout  having 
made  any  appoisttment  by  virtue  of  the 
power  reservea  to  her  under  the  indenture 
of  settlement.  C.  J.  G.  attained  his  age  of 
twenty-one  years,  and  JL  C.  lately  took  out 
letters  of  administration  to  his  deceased 
"wife's  personal  estate  and  effects  only,  and 
thereby  became  her  personal  representative. 

J.  C.  and  C.  J.  G.  being;  advised  that, 
under  the  circumstances  which  had  taken 
place,  they  had  ui  themselues  unitedly  the 
whole  interest  in  the  fund,  and  the  father 
being  ^villing  to  give  up  his  life-interest 
therein,  called  upon  the  surviving  tinistee  to 
transfer  the  whole  of  the  Bank  Annuities, 
amounting  to  1,696?.  98.  6d.  Three-and-a- 
half  per  Cent.  Reduced  Annuities,  to  C  J^.G. 
The  •trustees  refused,  on  the  ground  that 
daring  the  life  of  C  G.  there  was  still  a 
trust  for  the  issue  of  the  son,  C.  J.  G., 
dying  in  the  father's  lifetime. 

IJdid,  that  the  trusts  were  not  exhausted, 
nor  had  C.  G.  and  C.  J.  G.  together  power 
to  deal  with  the  corpus  of  the  fund,  they 
not  having  in  themselves,  the  whole  title 
thereto,  but  that  there  was  a  contingent 
interest  in  favour  of  such  issue ;  and  that 
therefore  C.  G.,  the  tenant  for  lifi^  being 
still  living,  the  trustee  must  continue  to 
retain  the  stock  in  lus  own  name,  and  pay 
the  dividends  to  C.  G.  until  his  decease. 
Qardmr  v.  Smith,  109 

2.  By  articles  entered  into  prior  to.  the  in- 
tended marriage  of  T.  M.  C.  with  A.  W. 
T.  ISL  C.  covenanted  that  immediately  after 
the  marriage  he  would  settle  an  annual  in- 
come of  400/.  upon  A.W.,  by  equal  quarterly 
payments ;  the  first  of  sujch  payments  to  be 
made  on  the  first  of  such  oays  next  after 
the  death  of  the  said  T.  M.  U.,  or  of  apy 
separation,  taking  place. 

Held,  in  a  suit  for  specific  performance, 
that  as  this  was  a  covenant  which  mi^ht 
induce  the  wife  to  be  guilty  of  a  violation 
of  the  marriage  contract,  and  to  accelerate 
the  event  upon  which  the  annuity  was  to 
be  paid,  it  was  not  such  a  one  as  a  Court 
of  Equity  would  enforce,  Cacixedge  v. 
(Jocksedge.  141 

3*  Upon  a  marriage  about  to  be  had  and 
eoIemnLBed  between  T.  Y.,  the  intended 


husband,  and  S.  £.,  the  intended  wife^  arti-* 
cics  in  writing  were  entered  ipto,  by  which 
it  was  agreed  that  certain  estates  in  fee- 
simple,  to  which  S.  E.  was  entitled,  situate 
in  the  counties  of  Montgomery  and  Den- 
bigh, describing  the  herec^taments,  but  not 
including  in  that  description  an  estate  called 
P.  M.,  should  be  settled  upon  the  husband 
and  wife  during  their  lives,  and  the  life  of 
the  longest  liver  of  them,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  iSie 
marriage  successively  in  tail ;  remainder 
to  the  use  of  the  first  and  other  daughters 
of  the  marriage ;  remainder  to  the  use  of 
the  first  and  other  sons  of  S.  E.,  by  any 
other  after-taken  husband,  in  tail ;  re- 
mainder to  the  use  of  the  first  and  other 
daughters  of  the  said  S.  E.,  bjr  any  after- 
taken  husband,  in  taU ;  remainder  to  the 
use  of  the  said  T.  Y.  in  fee.  There  were 
issue  of  the  marriage  T.  W.  Y«,  the  eldest 
son»  E.  Y.,  a  second  son  Tthe  plaintiff)^  and 
two  daughters.  No  settlement  was  made. 
In  the  year  1802  t^wo  common  recoveries 
were  suffered  by  the  husband  and  wife 
and  T.  W.  Y,,  who  was  then  of  age.  Tlie 
description  of  the  property  i^i  the  deed, 
creating  the  tenant  to  the  praecipe,  was 
sufficiently  extensive  to  include  the  estate 
of  P.  M.,  but  the  object  of  the  recoveries,.as 
stated  in  the  instrument,  was  for  barring, 
docking,  and  extii^guishing  all  estates  t^, 
and  remainders,  and  reversions  thereupon 
expectant  and  depending),  of  ai^d  in  the 
several  capital  and  other  messua^es^  tene- 
ments, mills,  lands,  tithes,  and  neredita- 
ments  therein  mentioned,  and  for  re-aettling,. 
limiting,  conveying,  and  assuring  the  same 
hereditaments  and  premise^,  to  such  uses, 
ends,  interests,  and^  purposes  thereinaf^r 
expressed  and  declared.  It  was  declared 
that  such  recovery,  when  suffered,  should 
enure  to  such  uses  as  the  said  T.  Y.,  S.  Y. 
his  wife,  and  T.  W.  Y.  should  appoint ;  and 
in  default  of  such  appointmer^t,  to  the  use 
of  the  said  T.  Y.  and  S.  his  >vife,  during 
their  joint  lives ;  and  after  tUe  death  of 
either  of  them,  ^e  said  T:  Y.  and  S.  his 
wife,  to  such  usea  aa  the  aaid  T.  W.  Y.  and 
the  survivor  of  them,  the  said  T.  Y.  and  S. 
his  wife,  should  appoint ;  and  in  default 
thereof,  to  the  use  of  the  survivor  of  them, 
the  said  T.  Y.  and  S.,  for  his  or  her  life ; 
and  after  the  decease  oi  the  survivor  of  them, 
the  said  T.  Y.  and  S.,  in  case  the  said  T. 
Wf  Y.  should  be  then  living,  to  such  uses 
as  he  should  appoint;  and  in  default  of 
such  appointment^  ui>on  such  powers,  pro- 
visions, &c.  as  the  said  hereditaments  and 
premises  were  and  stood  limited  to  imme- 
diately before  the  execution .  of  the  then 
present  indenture,  by  virtue  of  the  said 
marriage  articles,  or  upon  such  and  so 
many  of  them  as  should  be  then  existing, 
and  capable  of  taking  effect. 

T.  X .  died  before  the  month  of  August, 
1806,  and  by  indentures  of  lease  and  release 
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of  2lBt  and  22nd  December,  1809,  S.  Y. 
and  T.  W.  Y.  (by  virtue  of  the  indenture 
of  2nd  April,  1802,  and  the  common  re- 
coveries suffered  pursuant  thereto,  and  all 
other  powers  enabling  them  in  that  behalf), 
appointed  all  the  said  estates  (except  P.M., 
which  was  reserved  to  the  said  S.  Y.  and 
her  assigns  during  her  life)  to  trustees  for 
1,000/.,  upon  the  trusts  therein  mentioned, 
and  subject  thereto,  to  the  use  of  T.  W.  Y., 
his  heirs  and  assigns,  for  ever. 

T.  W.  Y.,  ])y  his  will,  devised  all  his  real 
estates  to  trustees,  upon  certain  trusts,  and 
died  in  1821,  without  issue. 

S.  Y.  died  in  1838,  having  by  her  will 
devised  estate  P.  M.  to  her  daughters.  E.  Y., 
the  second  son  of  the  marriage,  upon  the 
death  of  his  mother,  S.  Y.,  claimed  P.  M.  as 
remainder-man  in  tail,  and  filed  his  bill ; 
when,  upon  the  original  hearing  of  the 
cause  in  1842,  a  case  was  made  and  sent 
for  the  opinion  of  the  Court  of  Queen's 
Bench,  and  accordingly  the  judges  declared 
as  their  opinion  that  the  case  turned  ex- 
clusirely  upon  the  conveyance  of  1802, 
whereby  P.  M.  was  imported  in  the  settle- 
ment, and  became  subject  to  the  uses  thereby 
declared ;  and  that  the  settlement  was 
referred  to,  not  for  a  description  of  the 
property,  but  for  a  statement  of  the  uses, 
ana  that  therefore,  on  the  death  of  T,W.  Y., 
the  eldest  son,  without  issue,  E.  Y.  had  an 
estate  tail,  who  was  consequently  entitled 
to  estate  P.  M.  in  tail,  under  the  deed  and 
recovery  of  1802.  But  upon  the  canse 
coming  on  upon  further  directions : 

Held,  that  the  judges  of  the  Court  of 
Queen's  Bench,  ho  wever  right  in  their  opinion 
as  to  the  intention  of  the  parties,  were 
wrong  with  respect  to  the  legal  construction 
of  the  deed  itself,  and  were  therefore  in 
error  in  referring  to  the  articles  of  1773  for 
their  construction  of  the  deed  of  1802,  there 
not  having  been  any  actual  limitation  of 
the  estates  by  those  articles,  and  that, 
therefore,  estate  P.  M.  was  not  included  in 
the  deed  and  recovery  of  1802.  Youde  v. 
Jones  and  Others.  150 

4.  By  a  marriage  settlement,  a  sum  of  stock 
ia  vested  in  trustees  for  the  settlor  and  his 
assipis,  "  for  his  and  their  own  benefit," 
during  the  joint  lives  of  him  and  his  wife ; 
and  if  he  should  survive,  then  to  transfer 
the  same  to  him,  his  executors,  administra- 
tors, and  assigns,  for  his  and  their  own  use 
and  benefit ;  but  if  the  wife  should  survive, 
then,  after  her  death,  to  transfer  it  to  his  ex- 
ecutors or  administrators,  for  their  own  use 
and  benefit.  The  settlor  died  intestate  be- 
fore his  wife,  and  she  took  out  administra- 
tion to  his  estate. 

Held,  that  she  was  not,  as  administratrix, 
entitled  to  the  trust  fund  for  her  own  per- 
sonal enjoyment^  but  was  only  a  trustee 
thereof  for  the  next  of  kin. 

The  words  "for  his  and  their  own  use 
and  benefit,*'  in  the  first  two  cases^  are  sur- 


plusage, and  if  they  mean  any  thing,  must 
be  taken  to  express  more  distinctly  the 
extent  of  interest  limited  ;  and  the  words 
"  their  own,  &c.,"  in  the  last  case,  may  be 
taken  -more  emphatically  to  express  the 
amount  of  interest  taken  by  the  executors, 
and  to  secure  to  them  the"  transfer  of  the 
fund,  as  well  as  to  relieve  the  trustees  from 
themselves  looking  to  the  application  of  it 
Meryon  v.  Collett.  437 

5.  In  a  marriage  settlement  a  gift  is  declared 
after  the  decease  of  T.  A.  G.  and  E.  L.,  and 
the  survivor  of  them,  to  "all  and  every 
such  son  or  sons,  daughter  or  daughters,  of 
T.  A.  G.  and  E.  L.,  and  the  chUdren  of 
such  son  and  sons,  daughter  and  daughters, 
in  case  any  of  them  should  be  dead,  leaving 
lawful  issue,  equally  to  be  divided  between 
them,  share  and  share  alike."  "And  in 
case  there  should  happen  to  be  no  child  or 
children  of  the  said  T.  A.  G.  and  E.  L. 
living  at  the  death  of  either  of  them,  or 
bom  in  due  time  after  the  death  of  the  said 
T.  A.G.,  then  upon  trusts  for  the  surviror," 
&c.  T.  A.  G.  and  E.  L.  had  three  childroi, 
but  they  all  died  in  the  lifetime  of  T.  A.  G. 
and  E.  L, ;  two  of  them,  however,  left 
issue  who  survived  T.  A,  G.  and  E.  L. 

Held,  the  limitation  to  the  grandchildren 
was  good,  and  therefore  sucn  issue  took. 
Qreen  v.  Bail^.  490 

Construction  of, 

6.  Upon  an  intended  marriage  between  T.  0. 
and  E,  A.  C,  a  sum  of  money  was  directed 
to  be  invested  in  the  purchase  of  certain 
stock,  and  that  the  same  should  stand  in 
the  names  of  trustees,  upon  the  trusts 
(among  others)  following ;  viz.  "  for  the 
use  and  behoof  of  T.  A.  and  E.  A.  C,  during 
their  joint  and  natural  lives ;  and  in  case 
the  said  E.  A.  C.  should  happen  to  survive 
the  said  T.  A.,  her  said  intended  husband, 
then  that  she  should  be  entitled  to  receive 
the  interest  arising  on  such  funds,  or  the 
rents  or  other  produce  of  the  same,  yearly 
and  every  year,  during  the  term  of  her 
natural  life,  in  full  of  her  jointure,  and  in 
lieu,  bar,  and  satisfaction  of  her  dower  and 
thirds  at  common  law^ ;  the  interest,  rent, 
or  other  produce  to  be  paid  by  even  or  equal 
half-yearly  payments  on  every  25th  day  of 
December  and  every  26th  iajr  of  June. 
And  upon  further  trust,  to  the  issue  of  the 
said  intended  marriage,  and  to  be  equally 
divided  between  them,  share  and  share 
alike,  the  portion  of  each  child  to  be  paid 
and  payable  when  such  child  shall  attun 
his  or  her  age  of  21  years  or  be  married ; 
and  the  portion  or  portions  of  any  child  or 
children  dying  before  he,  she,  or  they  ^lall 
have  respectively  attained  the  said  age  of 
21  years  or  be  married,  shall  be  eqnallr 
divided  among  the  survivors.  And  if  aU 
the  children  of  such  marriage  exoent  one 
shall  happen  to  die,  then  and  in  sucli  case 
such  chud  shall,  on  his  or  her  attaining  tiie 
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said  age  of  21  years  or  being  married,  receive 
the  whole  of  the  produce  of  the  fund. 
And  in  case  there  should  be  no  issue  of  the 
marriage,  or,  being  issue,  they  should  all 
die  before  their  age  of  21  years  or  days  of 
marriage,  then  and  in  such  case  the  said 
T.  O.  to  have  power  to  sell,  bequeath,  or 
otherwise  dispose  of  the  produce  of  the  said 
principal  sum,  as  being  in  such  event  his 
sole  and  absolute  property. 

Held,  that  the  words  ''joint  and  natural" 
must  be  taken  with  reference  to  the  other 
parts  of  the  settlement  and  the  general  scope 
of  the  settlor;  that  therefore  the  Court 
could  not  exclude  the  words  ''natural 
lives,"  but  must  endeavour  to  give  them  a 
meaning;  T.O.  survived  E.A.C.  Held, 
that  the  power  given  to  T.O.  to  dispose  of 
the  property  as  his  own  in  the  case  of 
there  bemg  no  issue  of  the  marriage,  plainly 
indicated  that  his  interest  was  not  to  cease 
immediately  upon  E.  A.  C.'s  decease,  and 
that,  therefore,  "  natural  lives"  being  super- 
added to  "joints"  must  be  taken  as  signi- 
fying the  natural  lives  of  both,  and  not 
merely  during  their  joint  lives. 

Held  also,  that  the  clause  in  favour  of 
the  only  surviving  child,  in  case  it  should 
attain  the  age  of  21  years  or  be  married, 
would,  if  tiucen  literally,  disable  the  Court 
from  hearing  the  question  raised  until  it 
should  be  seen  who  was  the  survivor  of  the 
children  of  the  marriage.  Smith  v.  Oaies.  18 
See  Appointubnt,  Pow£b  of,  2. 

MARRIED  WOMAN. 

Trust  moneys  of  a  married  woman  were 
yested  in  trustees,  upon  trust  to  pay  the  in- 
come thereof  to  such  person  or  persons  as 
she,  by  any  writing  or  writings,  to  be 
signed  with  her  own  hand,  should  from 
time  to  time,  when  and  as  the  same  should 
become  due  f  but  not  by  way  of  assignment, 
charge,  or  other  anticipation),  direct  or  ap- 
poin]^  and  in  default  of  sucn  direction  or 
appointment,  into  her  own  hands,  for  her 
sole  and  separate  use,  free  from  the  debts, 
control,  or  interference  of  her  husband, 
with  limitations  over.  Being  indebted,  she 
executed  a  deed,  charging  the  dividends  to 
accrue  due,  and,  the  funds  being  in  court, 
presented  apetition  to  have  the  charge  car- 
ried into  effect. 

Held,  that  no  such  order  could  be  made, 
HomeU  y.  MacdougdlL  260 

MINORITY. 
See  Will,  19. 

MISREPRESENTATION. 
See  Bond. 

MODUS. 

See  TiTHBS. 

MORTGAGE. 

!•  Foreclosure. — The  assignee  of  an  insol- 

yent  mortgagor,  who  is  made  a  party  to  a 


suit  for  foreclosure,  is  not  entitled  to  any 
costs  from  the  mortgagee,  notwithstanding 
he  may  haye  received  no  assets ;  the  assig- 
nee takes  the  office  yoluntarily,  and  takes 
it  subject  to  all  the  incidents  to  which  the 
estate  of  the  mortgagor  is  liable.  Appldy 
Y.Duke.  6 

2.  A  mortgage  given  by  a  client  to  an  attorney 
and  solicitor  to  secure  the  payment  of  costis 
subsequently  to  the  date  of  Uie  mortgage  is 
invalid.    Booth  v .  Creswiche.  23 

3.  Where  an  agreement  is  made  to  grant  a 
further  charge  upon  an  estate  already  in 
mortgage  to  the  person  claiming  the  fur- 
ther charge  on  particular  terms  or  in  a  cer- 
tain way,  that  agreement  must  be  strictly 
acted  upon  to  entitle  the  mortgagee  to  tack 
the  subsequent  debt  to  his  mortage  debt. 
FamptonY.Oansum.  94 

4.  A  mortgagee  in  possession  is  not  entitled, 
without  the  consent  of  the  mortgagor,  ex- 
pressed or  implied,  to  pull  down  buildings 
of  one  sort,  and  erect  upon  the  sito  there- 
of other  buildiuffs  of  a  different  kind ;  and 
if  the  effect  of  the  whole  of  the  alterations 
taken  together  has  been  to  diminish  the 
yalue  of  the  property,  the  mortgagor  will 
be  held  liable  for  the  amount  of  such 
diminution  in  yalue. 

Where  the  mortsagee  in  possession  daims 
to  charge  against  tne  mortgagor  large  sums 
laid  out  in  alterations  and  lasting  improve- 
ments, but  which  had  been  done  without 
the  mortgagor's  consent,  and  thereby 
renders  it  necessary  for  such  mortgagor  to 
institute  a  suit  for  redemption,  the  mori* 
gagee  will  be  held  liable  to  the  ooste  of 
the  suit. 

Where  a  mortgagee,  against  whom  a  bill 
for  redemption  has  been  filed,  daims,  by 
his  answer,  to  charge  the  mortgaged  estate 
with  sums  laid  out  by  him  in  repurs,  al- 
terations, and  lasting  improvements^  but 
adduces  no  evidence  in  support  of  such 
allegations  of  his  answer,  and  the  plaintiff, 
the  mortgagor,  has  giyen  evidence  that  by 
such  alterations  the  property  has  been 
diminished  in  yalue,  tne  mortgagee  will 
not  be  entitied  to  any  reference  to  the 
Master  to  inquire  what  be  has  so  expended. 
Sandon  v.  Hooper.  262 

5.  Where  a  mortgagee  had  repeatedly  refused 
to  receive  his  principal  money  and  interest, 
and  any  other  sums  which  might  be  due  to 
him  under  the  mortgage-deed,  and  had  de* 
dined  to  render  any  account,  he  was  de- 
dared,  on  a  bill  to  redeem,  liable  not  only 
to  the  costo  of  the  mortga^r,  but  likewise 
to  the  ooste  of  two   parties,  defendants 

X'nst  whom  the  bill  was  dismissed,  and 
se  coste  were  directed  to  be  paid,  in  the 
first  instence  by  the  mortgagor  seeking  to 
redeem. 

And  tiioueh  the  case  made  by  the  mort- 
gagee was,  that  subsequentiy  to  his  mort- 
gage the  mortgagor  had  assigned  his  equity 
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«f  vedemptionL  to  a  trastee  for  creditors,  yet, 
the  mortgagor  having  never  taken  that  ob- 
jection wnen  he  refused  offen  of  his  debt 
and  costs,  it  was  held  not  to  avail  him  in  the 
redemption  suit.  In  order  to  stop  interest 
upon  a  mortgage,  an  absolute  tender  of 
principal,  interest,  and  costs  must  be  made. 

6*  The  plaintifif  B.  demised  to  the  defendant 
C.  certain  leasehold  property,  to  secure  him 
the  repayment  of  1,000^.,  subject  to  the 
foUowmg  proviso  ibr  tedemption,  viz.  that 
^'if  B.,  his  heirs,  executors^  or  administra- 
tors, should  well  and  truly  pay,  or  cause  to 
be  paid,  to  th^  said  C,  his  executors,  ad- 
ministrators^ or  assigns,  the  said  principal 
sum  of  1,000/.  on  the  Ist  day  of  April, 
1845,  and  abo-inlerestt^reon  in  the  mean- 
time, without  any  deduction  or  abatement 
whatever,  together  with  all  costs  and  ex- 
penses which  the  said  C,  his  executors,  ad- 
ministrators, or  assigns,  might  have  in- 
curred on  account  of  the  thereby  demised 
jnremises,  or  in  cariying  the  therein-men- 
tioned trusts  into  effect^  then  and  imme- 
diately after  such  payment  the  said  C,  his 
executors,  adniint8tratotB,'or  assigns,  would, 
at  the  request,  costs,  and  charges  of  the 
person  making  such  payment,  assien  and 
assure  the  said  jfremises  thereby  demised 
nnto  the  person  making  the  same,"  &c. 

B.  heing  desirous  of  paying  off  the  mort- 
gtt^money  with  interest  before  die  time 
mentioned  in  the  mortgqge^eed  for  redemp- 
tion, vm.  the  let  of  AprU,  1846,  applied  to 
€«ior  that  purpose^  offering  to  ^y,  in  ad- 
'  diitaon  to  tlra  principal  sun  and  mterest  up 
to'the  1st  of  April,  1845,  all  costs,  diarges, 

^  >*nd  expenses  which  might  be  tncuired  in 
ac  doing,  and  a  draft  release  was  accord- 
ingly submitted  to  G.  fbr  that  purpose. 
IMbG.  rsfoscdtooompbp^witiu 
'  iBMd,  npen  a  dennirrer,  'tiiat  B.,  the 
nMxrtgagur,  ooold  not  oompel  €.  to  receive 

.  bh  money  and  interest  in  a«bvanee  before 
the  time  mentioned  in  the  mortfrage*^eed. 
Jftawnr.Ooie.  342 

t> ^.Bb,  intlie  year  18tB,  made  a eenfitional 
•nnettder  of  certain  copyholds  of  which 

>  nbe  waa  aeiaed,  according  to  the  custom  of 
4he  manor  of  £.,  to  CO.  W.,  to  aeenre  the 
repiq^nient  of  a  enm  of  money.  In  1837, 
GLd  W«  was,  in  dalEuilt  of  payment,  aa  he 
allesed,  admitted  tenant  of  the  premises  ac- 
^eoraing  to  the  custom,  in  f ee^  subject  to  the 
•qoily  of  redemption,  upon  payment  of  the 
nam  advanced  by  him  and  mterest. 

The  bill  stated  that  Hie  safal  C.C.W., 
iAiertly  after  the  date  and  execution  of  the 
inortga^B  {i.e.  1819),  entered  into  poases- 
rion,  or  into  the  receipt  of  the  rente  and 
pmfita,  and  was  then  m  possession  of  the 
property,  or  receipt  of  rents ;  and  that  out 
ef  the  rents  and  profits,  and  from  various 
nuns  of  money  received  from  the  said  S.B. 
dniing  her  lifetime,  he  had  been  more  than 


repaid  the  principal  and  interest.  S.B. 
died  in  January,  1840,  a  widow,  and  in- 
testate, leaving  t).B.,  the  wife  of  W.B.,her 
only  child  and  heirees-at-law,  and  heneea 
according  to  the  custom  of  the  said  manor 
of  £.,  her  surviving,  and  therefore  W.B. 
and  C.B.  his  wife,  the  plaintifis,  claimed  to 
be  entitled  to  the  equity  of  redemption  in 
the  premises. 

Tne  bill  prayed  for  an  account  of  the 
prindpal  and  interest  paid  bvthe  defendant 
C.C.  W.  on  the  .execution  oi  the  morteage^ 
and  of  the  interest  since  accrued  due  tnm- 
on,  idso  of  the  sums  of  moner  received  by 
him  during  ifae  mortgagoi's  limimii,  and  of 
the  rents  and  profits  received  by  him,  the 
said  C.C. W.,  and  that  the  same  mieht  be 
applied,  in  tiie  fi?Bt  plaoe,  to  pay  the  in- 
terest, and,  in  the  second  place,  to  dnk  the 
principal,  and  the  residue,  if  any,  to  be 
paid  to  the  plaintiffs ;  but  if  any  tidng 
should  appear  to  be  due  to  the  mortgags^ 
then  upon  payment  of  the  same,  t&t  he 
might  surrender  the  mortg^ed  premiacB  to 
the  use  of  the  plaintiff  C.  B.,  or  aa  ahe 
should  direct. 

To  this  bill  the  defendant  put  in  a  de- 
murrer :  first,  for  want  of  equity,  the  bill 
shewing  that  the  defendant  nad  been  in 
possession  for  more  than  twenty  yeats; 
secondly,  for  want  ef  parties,  the  penonal 
representative  of  S.  B.,  deceased,  not  being 
'  upon  the  record. 

Demurrer  for  want  of  equity  ovemled ; 
allowed  as  to  want  of  parties,  tiith  liberty 
to  amend.    Baker  v.  Iretton.  861 

8.  Where  a  mortgage  contains  norecilalof 
an  intention  to  do  more  than  to  mafee  a 
mortgage,  the  Court  is  inclined  to  bdieva 
tiiat  nothing  more  was  intended  than  wiiat 
was  necessary  to  make  the  estata  a  aeeaxi^ 
to  the  mortga^^. 

An  assignment  by  a  husband  and  w9e  to 
a  mortgagee  of  chattds  leasehold,  to  which 

^  the  husband  was  entitled  in  right  of  his 
wife,  with  a  proviso  that  hi  the  evunt  of 
the  husband,  or  his  hein,  executors^  or  ad- 
ministrators, paying  the  mortgage-monej 
by  a  certain  day,  the  assignment  should  be 
void,  was  held,  under  the  circumstancea  of 
the  caae^  not  to  afiect  the  wi£b^b  iu^  I^ 
survivorship  to  the  propeity*  Curi  t. 
Butyh.  &l 

See  EsTATB,  3. 

VXNDOB  AMD  PuaCHASSR,  5^ 

MORTGAGOE  AND  MORTGAGEE. 

Where  a  purchaser  for  a  valuable  oonaide- 

ration,  in  answer  to  a  bill  by  mor^ 

seeking  to  affect  him  with  notice  c 
debts,  and  to  charge  the  eame  on  the  < 
purchased,  admits  that  he  haa  in  his  p< 
sion  certain  boxes  of  papers  which  wen 
deposited  with  him  bv  nis  vendor,  who  ^ 
also  the  mortgagor,  for  safe  custodjr  eafyf 
and  states  that  he  haa  no  penonal  ' 
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ledge  of  the  contenta  of  the  boxo%  he  will 
not  be  required  to  produce  them. 

And  such  a  porciuwer  having,  bj  his  first 
aoDuawer,  admitted  the  boxes  of  papers  were 
in  his  possession,  and  haying  ofiered  to 
leaye  them  with  his  olerk  in  ooort  for  the 
usual  purposes,  but  at  the  same  time  said 
the  papers  were  deposited  with  him  for  safe 
custody  only,  hia  admission  must  be  taken 
in  oonjuncuon  with,  and  will  be  qualified 
hj  his  explanation.    Ihrman  v.  NmU, 

293 

See  Costs,  1. 
Lunatic,  1. 

MORTQAGB  (/MimOl),  TJsURY,  1. 

MORTGAGE,  EQUITABLK 

BiU,  filed  by  equitable  mortgaoees  against 
certain  parties  in  possession  of  the  mort- 
-.^li^^  premises  by  force  of  elegits  under 
judgments  obtained,  at  the  instance,  as 
alleged,  of  the  mortesgor,  subsequently  to 
and  without  notice  of  the  mortgage,  prayed 
that  the  property  comprised  in  the  mort- 
gage might  be  declared  by  the  Court  to  be 
subject  to  the  mortgage  debt  before  satisfy- 

■  ia^  the  judgments,-^that  such  judnnants 
might  be  deckred  fraudulent, — ^tbat  the  pro- 
perty might  be  sold,  and  in  the  meanwnile 
a  receiver  appointed.  Upon  an  i^peal- 
xnotion,  the  liord  Chancellor  dischaiged  the 
.  Yioe-ChanoeUoFs  order  for  a  receirer,  on 
the  ground  that  the  alleged  fraud  and  col- 
lusion, upon  which  the  plaintiffs  rested 
th«ir  equity,  had  not  been  substantiated ; 
and  thaty  therefore,  the  question  of  priority 
of  title,  not  being  before  the  Court  inde- 
pendently of  that  nraud,  could  not  be  enter- 
tained. 

The  bill  being  amended  by  omitting  the 
dbacges  of  fraud— Held,  that  the  title  of  a 
judgment-creditor,  or  a  tenant  hy  ele^t  in 
actual  possession  and  without  notice,  is  not 
superior,  or  equal,  to  that  of  a  prior  equita- 
ble encumbranoer*     WhUwom  y.  Gauffain, 

246 

MORTMAIN. 

Where  a  testator  by  his  w31  gore  certain 
eharitablft  bequests  out  of  tlie  residue  of  his 
proi>erty,  ana  it  appeared  that  the  residue 
consisted  of  personalty  and  shares  in  a  gas 
company,  witi<^  by  the  A6ts  of  Farlia- 
mant  constituting  it,  was  privileged,  to,  pur- 
chase and  hold  land  for  the  purposes  of  the 
company,  such  land  not  exceeding  ten 
acres ;  ft  wss.held,  that  these  shares  were 
Bot  interests  withinthe  Mortmain  Act,  and 
that  the  charitable  Bequests  were  oonse- 
quently  ralid.     Tkamton  v.  Thauwm^    113 

MORTMAIN,  STATUTE  OF. 

See  Cha&itt,  3. 


MUTUALITY  OF  CONTRACT. 
See  Husband  and  Wife,  3. 


NOTICE. 

See  VOLUNTAKY  CoNYXTijrOB,  1. 


PARCELS. 

See  Marriaois  Settlemeht,  3. 

PAROL  AGREEMFJn". 
See  EnnBircE,  1. 

PARTITION. 

See  Specific  Pebformakce,  1. 

PAICTNERS. 

See  Documents,  Discovert  of. 
Documents,  Production  of,  % 

PATRON. 
SeeRacTOiu 

POWER. 
See  Wxiii^  11. 

POWER^  EXECUTION  OF. 

1.  A«  haying  a  powev  hj  will  t*  spyefat 
oertaim  real  estate  to  the  use  of  such  uhild 
or  children,  in  such  shares,  manner,  and 
form,  and  for  such  eststos  and  inteoMsts 
therein,  and  subject  to  sneh  pajnue«t8« 
conditions,  and  limitations  as  lie  shonld 
direct,  &c.,  h^  his  will,  without  any  refer- 
ence to  tiie  power,  devised  all  his  real  and 
personal  estate  whatsoever  and  whereso- 
ever, and  of  what  nature  or  kind  soever,  to 
certain  trustees^  upon  trust  to  appljr  the 
profits  as  follows :  one  third  part  to  his 
wife  during  her  life  or  widowhood,  and  the 
other  two  third  parte  unto  and  for  the 
benefit  of  his  three  children  equally.  There 
was  no  evidence  whether  A.  had  or  nbt  any 
other  real  poeoperty-iipooi  ^ioh  the  devise 
could  operate^  except  that  which  was  th» 
sid>iect  of  the  power.  Held,  that  the  win 
of  A.  was  not,  under  the  circumstances*  aa 
execution  of  the  power.  I>oe  dem.  GEdtueoU 
V.  c/oAiMsn.  214 

2.  A  married  woman  had  a  power  of  appoint- 
ing certain  funds  "by  her  last  wiO  and 
testament  in  writing,  or  by  any  codicil 
thereto  dnlv  signed  and  pubfiahed  in  the 
presence  of  two  or  more  credible  wit- 
nesses." She  made  a  wiU  refening  to  the 
power,  and  after  the  signature  of  herself 
and  three  other  persona,  there  was  the  fol« 
lowing  memorandum  in  her  handwnting : 
"  Signed  and  sealed  at  Hamburgh  House, 
the  2drd  day  of  July,  1834,  in  the  presence 
of  the  above  witnesses,  all  servants  in  the 
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house."    Heldy  that  this  was  a  ralid  execu- 
tion of  the  power.  Warren  y.  Posttethwaite, 

506 

POWER  OF  APPOINTMENT. 
Power  was  given  to  A.  to  ajjpoint  a  certain 
fund  among  such  of  her  children  as  might 
he  living  at  her  decease;  in  such  manner 
as  she  diouki  by  will  direct. 

Aw  had  ths^ee  daughters,  H.,  P.,  and  M., 
and  by  her  will  gave  the  whole  fund  to  M., 
and,  mdefiinlt  of  any  appointment  by  her, 
to  h«r  next  of  kin.  M.  died  without  having 
made  any  i£pp<^intment; 

Held,  ihJoXy  under  tiie  cir^umatances.  A.'s 
•appointment  was  invalid.    Llojfd  v.  taver, 

388 
See  Fbub  Cov&nT, 

rOWER  OF  SALE. 

A  testator  directed  his  debts  Xo  be  paid  out  of 
his  estate  and  effects,  and  subject  thereto, 
gave  all 'his  real  and  persot^al  estate  to  his 
wife  for  life,  and  diiected  that,  after  her 
decease,  his  real  and  personal  estate  should 
be  sold,  and  he  empowered  his  executor  to 
give  valid  discharges  ibr  the  purchase- 
money.  J  The  wife,  who  was,  an  pxecutrix, 
joined  with  the  executor  in  a  contract  for 
sale,  she  consenting  to  give  up  her  bene&cial 
interest ;  and  it  was  h^ld^  that^  upon  proof 
of  the  ekistence  of  debts  at  the  time  of  the 
contract,  the  contract  might  be  enforced ; 
but  the  Court  declined  to  compel  the  pur- 
chaser- to  take  a  conveyance  of  the  estate 
without  the  concurrence  of  the  heir-at-law. 
Chiling  v.  Chrter.  888 

See  Mo9!pGAO£,  5. 

JPRECATORY  WORDS. 

See  Trust. 

PREROGATIVE. 
See  S^ATtTTE,  3. 

iPRIORItY. 
See  Adkinistratiox,  2. 

-  PROBAtE  DUTt. 
Real  estates  weri^  conve;^d  t^  t^stees  on 
trust  by  sale,  mortage,  &c.,  tb  levy  stiph 
mims  of  money  as  they  should  think  fit, 
and  to  apply  the  same  in  payxnent  of  the 
expenses  of  sale,  &c.,  atid  then  ot  morig^es 
t^  which  the  lands  were  subject,  and  after 
answering  those  trusts,  tio  nay  iJie  surplus 
of  the  moneys  so  raised  ^f  ahyj  to  tl^e 
grantor,  his  executots,  administrators,  and 
assies,  '^and  thiit  without  a^y  claim  or 
equity  thereon,  by  or  In  favout  of  the  heirs 
or  real  yepreseirtativies  of  the  grantor,*' 
though  the  lands  should  be  unconverted  at 
his  decease.  The  lands  Were  not  sold  or 
converted  at  the  death  of  the  grantor,  but 
Bubsequently  they  were  all  sold,  and,  after 
satisfying  the  trusts  of  the  deed  of  convey- 


ance out  of  the  proceeds  of  the  sale,  a  sur- 
plus remained.  The  Commissioners  of  her 
Majesty's  Board  of  Stamps  and  Taxes, 
having  claimed  probate  duty  on  this 
surplus,  their  claim  was  disallowed. 

Probate  has  a  twofold  office  or  character; 
besides  granting  admin  ifitration,  it  authen- 
ticates the  will,  and  is  evidence  of  the 
character  of  the  executor ;  and  in  the  latter 
sense  it  may  in  many  eases  he  reqmired  for 
the  purpose  of  provmff  thejexecutor's  title 
to  personal  estate  whicn  may  not  he  com- 
prised in  the  gvant  of  administration  con- 
tained in  the  same  probate. 

The  metaphoticai  language  ei^ployed  in 
reference  to  the  docti*ine  of  equitable  con- 
version may  have  given  rise  to  ambieuUv ; 
but  unless  property  actually  exists  in  uie 
form  of  personal  estate,  as  goods,  rhgttiriw, 
&C.,  admmistratiou  of  it  cannot  be  grafted 
by  probate.  An  interest  existing  in  the 
form  of  an  equitable  interest  in  lands  of 
inheritance  is  excluded.    Matscn  y.  S»^ 

PRODUCTION  OF  PQCUMENTS. 
See  Evidence,  4. 

PROTECTOR  OF  THE  SETTLEMENT. 

The  Act  for  the  abolitipn  of  fines  and  re- 
coveries makes  tiie  tenant  for  life  protector 
of  the  settlement ;  and  <whe|3e  the  nusbuid 
of  a  married  woman,  who  was  tenant  for 
life,  had  been  coifvicted  of  felony,  the  Lord 
Chancellor  held,  reversing  the  decinon  of 
the  Vice-Chancellor  of  England,  thai  the 
Court  of  Chancery  becomes  the  protector 
of  the  settlement    Ex  parte  Slade.         34 

PUFFERS. 

See  Atoti'oN.  ^ 

PURCHASE  MONEY,  REINVESTMENT 
OF- 

See  Company^  Puniic,  I, 

PICTURES. 
See  Lbqaiot^  Sf^ci^c. 


REALTY,  CHARGJP  Olf.    . 

*         See  Leoact. 

RECEIVER,  LIABILITY  OF. 
Where  a  receiver  apq^ointtd  by-fhe'Cburt  of 
Chancery  deposits  moi^ey  with  a  banker, 
and  keeps  the  receivership  account  distinct 
from  his  orwn  fuftd^^he  wiHi  noi^be  made 
liable  for  any  loss  which  may  ocear  by 
reason  of  the  banker's  failure ;  but  if,  from 
not  jpassing  his  accounts  r^ularjly  and  pur* 
ing  in  his  balances,  a  sum  unneoeasaiur 
large  remains  in  the  banker's  hands ;  or  if, 
wiUiout  unduly  retaining  balances,  he  makes 
a  profit  from  the  receivership  funda  by  n- 
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ceiving  interest  upon  the  balances  from 
time  to  time  due  from  the  banker,  such 
receiver  will  become  liable  to  make  good 
any  loss  which  may  happen  through  the 
insolvency  of  the  banker.  Driver  v.  Mau- 
desley.  183 

RECEIPT  CLAUSE. 
See  Fbms  Covert. 

RECORD,  INSTRUMENTS  OP. 

See  Court  Roll. 

RECTOR. 
A  rector  has  a  right  to  plough  up  Jancient 
meadow  or  pasture  lana,  part  of  the  glebe, 
for  the  purpose  6f  its  amelioration,  and  the 
patron  cannot  prevent  him. 

Though  the  conversion  of  such  land  b^  a 
tenant  for  life,  or  lessee,  as  between  bim 
and  the  remainder-man  or  lessor,  is  waste, 
yet  this  does  not  apply  to  a  rector,  who, 
though  a  life-tenant  only  for  many  pur- 
poses, has  also  for  some  a  qualified  fee. 
JDuke  of  St.  Albania  v.  Skipwarth.  324 

REDEMPTION. 
See  MoRTOAOE,  4^  5,  6,  7. 

RELATIVES. 
See  Wjll,  10. 

REMAINDER-MAN, 
J  See  Annuitt^  3. 

REMOTENESS. 
See  Will,  13. 

ESTATI^  2. 

RENT. 
See  Administration,  2. 

REPAIRS. 

See  MoRTOAOs,  4. 

REPURCHASE,  POWER  OF,  IN  AN 

ANNUITY. 

See  Anndity,  3. 

RESIDUK 
See  Tenant  for  Life. 

RESIDUE,  DISPOSITION  OF. 
See  Will,  20. 

RESIDUARY  BEQUEST. 

See  Lkasshold,2.  . 

RESIDUARY  ESTATE. 
A  jdeViM  of '« all  the  latid  I  pos^ss  In  I><)rset- 
fliike"  gives  the  delrisee  only  a  life-estate 
in  real  pronerty.  *«  Thd  r^due  of  the 
property  winch  1  mav  leave  at  my  death  " 
hela  to  pass  the  fee-smiple  of  a  real  estate 
not  specifically  devised. 


General  devise  not  qualified  by  restric- 
tions imposed  by  a  codicil  not  so  attested  as 
to  pass  real  estate.  Saumareg  v.  Saumarez, 

392 

REVERSION. 
Where  a  testator  had  bequeathed  a  sum  of 
money  to  trustees  in  traist  for  his  daughter 
during  her  life,  and,  in  the  event  of  her 
.  dyin^  without  issue,  in  trust  for  her  next 
of  km^  exchidi^g  the  daughter's  husband  ; 
in  the  daughter's  Ufetiaae,  tier  mother,  by  a 
voluntary  deed,  assigned  to  the  daughter's 
husband  the  expectapt  intepoest  the  mother 
had  as  presumptive  next  of  Mn  of  her 
daughter,  and  it  was  held  that  the  vohrn- 
tary  assignment  of  an  equitable  interest  in 
a  mere  expectancy^  not  eommunicated  to 
those  in  whom  the  legal  interest  was  vested, 
did  not  crepite  a  trust  which  a  court  of 
equity  would  enforce ;  though  it  seems  that 
it  would  be  otherwise  if  the  assignment  had 
been  made  for  a  valuable  ^nsi^eration. 
Meeky.KettkwaU.  400 


SALE  UNDER  DECREE. 
Where  in  the  auction -room,  after  a  sale 
under  a  decree  had  been  made,  the  de- 
clared purchaser  sold  his  contract  to 
another  for  a  consideration,  whpse  name 
was  then  substituted  for  that  of  the  first 

gilrchaser,  the  Court  directed  the  property 
>  be  resold,  reserving  all  other  questions. 
Hdrcyd  V.  Wyatt.  694 

SEPARATE  USE. 
See  FsMs  Covert. 

Husband  anb  Witb,  3. 
Marribd  Woman. 

SETTLEMENT. 
See  Trustxbs,  2« 

SOLICITOR  AND  ATTORNEY. 
See  Costs,  I. 

SPECIFIC  PERFORMANCE. 

1.  Where  an  ejectn^thAd  been  compromised 
'  bf  an  agreement  bciweep  the  parties  to 

divide  the  estate,  and  one  of  such'  parties 
'  being  aii  infant,  th^  Mastelr  reported  that.it 
would  be  for  bus  benefit  to  oaxry  such  com- 
pjromise  int^  efieci^  «nft  ^atsuch  infa;»t 
was  a  tnistee  as  to  one  moiety  within  ib^ 
Act  of  I  Wm.  4,  C.60,  it  WW,  nevertheloss, 
held,  thivt  such  infant  was  not  a- trustee 
within  the  Act^  and  that  the  compromise 
could  not,  be  carried  out  in  any  other  "v^ay 
than  by  instituting  a  suit  and  obtaining  a 
decree.    Re  NeacheU.  289 

2.  A.  B.,  tenant  for  life,  with  mnainder  to 
his  sons  in  tail,  and  reversion  to  himself  in 
fee,  with  power  to  grant  building-leases  for 
ninety-nine  years,  to  take  eflPect  in  posses- 
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laon^  entered  into  an  ajpreement^  in  1807»  to 
grant  to  C.  D«  a  building-lease  for  ninety- 
nine  years^  upon  the  expiration  of  a  lease 
then  existing.  At  that  time  A.  B^  though 
married  twenty-eight  years,  had  no  chil- 
dren. A.  B.  aied  without  issue  before  the 
expiration  of  the  first  lease,  in  1826,  and  in 
that  year  the  representatiyee  of  A.  B.  let 
the  executors  of  C.  D.  into  possession,  upon 
the  terms  of  the  agreement.  Upon  a  bUl  for 
a  specific  nerformaace  of  the  agreement 
being  filed  oy  the  representatiyvs  of  C.  D., 
it  was  held  that  they  were  entitled  to  it. 
BuUerY.Pmm.  517 

d.  Where  the  Court  cannot  perform  tiie  whole 
of  an  agreement,  it  will  not  enforce  it  par- 
tially. Thus,  on  a  bill  filed  to  enforce  the 
specific  performance  of  an  agreement^  by 
which  the  defendant  contracted  to  purchase 
all  the  materials  required  for  a  patent  ma- 
nufacturing process  from  the  plaintiff,  the 
Oourt  refused  to  enforce  the  contract  speci- 
fically, because  it  had  no  means  of  com- 
pelling the  plaintiff  to  supply  the  matuial 
to  the  defendant. 

Where  the  Court  sees  from  the  nature  of 
the  case  that  there  can  be  no  decree  for  a 
speciflc  performance  at  the  hearing,  it  will 
not  grant  an  interlocutory  injunction. 

An  agreement  which  will  be  enforced  in 

equity  must' be  one  of  which  the  Court  can 

>    decree  a  complete  performance.    Hills  y. 

Oroa.  541 

See  Annuity,  4. 
Power  of  Sale. 
Vendor  and  Purchaser,  5, 6. 

STAMPS. 
See  Etidbncx,  1« 

STATUTE, 

11  GeoASf  1  Wm.  ^  c.  40,  operatum  of. 

See  Will,  20. 

STATUTES,  CONSTRUCTION  OF. 

1.  Fines  and  Becoveries  Act.   ExparteSlade. 

34 
2»  56  6^.  3,  c.  60.  8.  7.     Executors  lurving 
.  omitted  by  accident  to  have  a  sum  of  stock 
standing   in   the  name  of  thdr  testator 
'    tramferred  to  their  own  names,  and  the 
'    diyidends  thereon  not  being,  claimed  for 
^  ten  year^  the  stock  wbb  tra^erred  to  l^e 
,    Commissioners  for  the  Beduction  of  the 
(    ^National  Debt.    A  person  falsely  repre- 
senting himself  to  be  the  grandson  of  Uie 
testator  obtains  probate  of  a  f oiged  will  of 
later  date  than  the  original,  in  which  he 
is  made  executor,  and  legatee  of  the  stock, 
'    and  obtains  a  retransfer  from  the  Bank  of 
England.     The  foigezy  being  dificoyered, 
ihis  person  is  transported,  and  the  executors 
applying  for  a  retransfer : 

Held,  that  though  the  Bank  was  in- 


demnified bjr  the  provisions  of  the  Act, 
the  Commissioners  were,  nevertheless^liahieu 
under  sect.  7>  to  make  good  the  stock  and 
arrears  of  dividends  to  the  executors,  bat 
the  costs  were  to  be  paid  out  of  tha  fimd 
recovered. 

The  statute  does  not  provide  that  parties 
shall  forfeit  the  rights  which  they  have 
established  for  all^:^  laches. 

Quere,  is  the  Bank  exempted  from  liabi- 
lity before  the  transfer  to  the  Commiasionen 
in  making  payment  to  a  probate  of  a  forged 
will  by  a  real  and  not  a  nctitious  person  in 
his  own  name — and  if  so,  would  that  de- 
fence be  available  to  the  Conuniaamun 
after  transfer  in  case  of  an  erroneow  re» 
transfer?    EeJolUffe.  217 

3.  The  operation  of  the  stat  5  Ftef .  e»  5,  Is 
to  tranter  from  the  Court  of  Exebm^ 
to  the  Court  of  Chancery  all  the  jurnme- 
tion  of  the  former  (sittmr  as  a  covft  of 
revenue,  or  otherwise),  wnich  was  exer- 
cised or  exercisable  by  it  as  a  oout  cf 
equity;  and  to  leave  every  thing  |p  fte 
Court  of  Exchequer  which  was  not  ex«r- 
cised  or  exercisable  by  it  as  a  court  e£ 
equity. 

The  Crown  had,  formatters  of  reTcmi^ 
a  right  to  sue  on  either  the  equity  csr  law 
side  of  the  Court  of  Exchequw ;  and  Uie 
equity  jurisdiction  being  now  tcansfened, 
by  the  operation  of  tbe  stat  5  Fief,  c^io 
the  Court  of  Chancery,  the  Crown  may  i 
in  the  latter  court  as  it  might  have  ^' 
on  the  equity  side  of  the  former. 

A  demurrer,  for  want  of  equity,  to  an  In- 
formation by  the  Attomey-GeneraL  eiaifll- 
ing  a  right  to  the  soil  and  bed  of  the  xtrer 
Thames,  to  which  the  corporation  of  London 
considered  themsdves  entitled,  was  over* 
ruled.    Attom^Ctmmal  v.  ChrpcraHtm  ^ 

1  TFm.  4^  cc.  47  4-  60. 
See  C&RDiTo&s'  Suit* 

SrSCIVIC  FnBV ORMANCBy  1« 

SUB-LESSEE. 
See  Ejectment. 

SURETY. 

Where,  pardea  for  thdr  own  benefit  fa«re  ia-^ 
duced  a  person  to  become  respondble  for 
their  co-surety  without  the  interpoeitiaiL  of 
that  person's  attorney^  the  anuB  wiS  fie 
tipon  the  parties  themselves  to  diew  iHgt 
every  thing  has  been  fairly  explained  and 
the  liability  pointed  out  to  suck  surety,  er 
understood  by  him.  As  a  general  pn^oii- 
tion,  a  bond  void  at  law  may  be  good  m 
equity,  as  an  agreement ;  and  cTen  stead 
good  at  law  may,  under  a  definite  fom^  be 
brought  into  a  oourt  of  equity  to  prors 
more  than  what  ia  stated  in  the  conditioB, 
Squire  v.  Whittan.  108 
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SUBYIVOB. 
See  WiLiy  15. 

SURVIVOBSHIP. 

See  MaBSIAGE    SBTtLBMXNT,  COKSTBITC- 
TIOH   OF. 
MOKTOAOB,  8. 

Will,  21. 


TAUNTON  DEAN» 
See  Copyhold. 

T£NANT  FOB  LIFE. 

d4»  B.  by  hia  will  gave  oertain  leuebolds  to 
tniaieee,  to  hold  the  same  upon  troti  Hor 
M.  J*  for  her  life  for  hmr  separate  nee,  and 
after  her  decease  for  each  pereons  at  she 
ehoiild  appoint^  and,  in  default  of  appoint- 
IBint^  to  sink  into  Uie  reeidne  of  Ms  estate 
tlMreinafter  bequeathed.  The  testator  then 
fiv?e  to  the  eame  trustees  all  his  money  in 
ttie  Lon^  Annuities  and  in  all  or  any  of 
the  pnbhc  stocks  or  fimds^  ready  money 
«id  securities  for  money,  ontstandmg  debts, 
ttid  all  the  rest,  rendue^  and  remainder  of 
Ills  estate  and  efiects  whatsoever  and  whers- 

\  aoever,  and  of  what  nature  or  kind  soever 
file  same  might  consist  at  the  time  of  his 
decease,  not  thereinbefore  specificsUy  dis- 
posed  ify  up<«  trust,  by  sale  thereof,  or  of 

'  MO  maeh  thereof  as  diouid  be  neceBsary  fw 
ttil  purpose,  to  pay  thereout  all  his  aebts^ 
Sbe^  and  subject  thexeto,  upon  trust  for 
IBL  C,  for  life,  and  after  his  decease  for 
£LC,  for  life,  and  after  the  decease  of  the 
SVViTor  of  them,  upon  trust  to  divide  the 
pii&eipal  of  the  said  trust  fhnd,  and  the 
atoAM  and  securities  wherein  or  whereon 
tte  same  should  be  invested,  between  other 
pirtiea.    M.  J.  died  withost  having  eze- 

!  CBfeed  any  apptmitmait  ef  tho  leaseholds* 

Held,  that  the  tenants  for  life  of  the 

Xiiidue  were  not  entitled  to  enjoy  the  leaee- 

holds  and  the  Long  Annuities  in  specie. 

AtkmrhmdY.  Cooke.  290 

See  AinruiTT,  3. 

C!0VBKAHT,  !• 

Estate,  1. 

Bbctok. 

Wastb,  IxPKACBVBirr  or« 

TENANT  IN  COMMON. 
See  Will,  9. 

TDfBER. 
See  Wastb,  In pbacbmbn t  of» 

TIME, 
See  Ahmuitt,  I* 

TITL£  INSUFFICIENT* 
Bee  Lbasbhol    pa  bo&  Livbs* 


TITHES. 

Where  the  title  to  the  perception  of  tithes 
by  a  perpetual  curate  has  been  substan- 
tially made  out  by  documentary  evidence, 
and  acquiescence  in  such  title  on  the 
part  of  the  impropriate  rector  and  the 
parishioners  for  a  long  period  has  been 
proved,  the  Court  will  not  direct  an  issue, 
merriy  because  it  cannot  reconcile  all  the 
documents  adduced  in  support  of  the  per* 
petual  curate's  title. 

An  andent  endowment  will  be  presumed 

in  favour  of  the  perpetual  curate,  from 

the  circumstances  under  which  the  tithes 

claimed  by  him  have  been  long  enjoyed  by 

I     hispredecessors. 

llie  Court  will  not  decree  conclusive^  at 
once  in  favour  of  a  modus  against  the  !&» 
cnmbent,  without  an  issue,  where  there 
are  some  inconsistencies  in  the  evidence, 
although  it  deems  that  such  modus  has  been 
established  by  the  evidence. 

The  defence  to  a  bill  for  tithes  by  the 
perpetual  curate  of  B.  that  a  modus  is  pav* 
able  to  the  impropriate  rector  or  owner  for 
the  thne  beiufip  of  the  tithes,  was  held  to  be 
a  good  plea  of  a  modus  in  point  of  form. 

The  26th  and  27th  sections  of  the  3  4-  4 
Wm>  4,  c.  42,  which  remove  the  objection 
to  witnesses  upon  the  ground  of  interest 
in  certain  cases,  do  not  apply  to  courts  of 
equity ;  therefor^  the  eviaence  of  a  land- 
owner to  support  a  modus,  by  whi^ 
should  H  be  established,  his  own  land 
would  be  relieved  from  tithes,  if  adndft- 
sible  at  law,  is  not  admissible  in  equ" 
Oii9er  Y.Latham  and  Othen. 


TITLE. 

A  purebaser  is  entitied  to  call  for  a  sixty 
years'  title,  that  period  having  been  fixed 
with  reference  to  the  ordinary  duration  of 
human  life,  not  with  reference  to  any  sta- 
tutable bar  to  writs ;  and  tiie  Act  3  4*  4 
Wm.  4,  c.  27,  has  not  introduced  any  new 
rule  for  limiting  the  period  during  which 
a  purchaser  is  entitiea  to  call  for  evidende 
of  a  good  title.    Oocper  v.  Emery.  1 

See  Admimistbatiok. 
EvinB]icB,4. 

YBirnOB  AND  PUBOHASBB,5,7« 

TITLE-DEEDS,  COVENANT  FOR  PRO* 
DUCTION  OF. 

See  Covbnakt. 

LiMiZATioirs,  Statutb  of. 

TOLLS. 
See  DocmcBifTs,  Production  of,  1. 

£STATB,6. 

TRUST. 
W.  B.|  the  testator,  having  stated  in  the  foN 
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mer  part  of  his  will  that  he  was  desirous 
therein  of  making  a  suitable  provision  for 
his  wife  E.  B.,  as  well  as  for  his  daughter 
and  grandchild  respectively,  although,  by 
the  Statutes  of  Distribution,  they  would  be 
equally  well  taken  care  of;  but  that,  in 
order  to  manifest  the  deep  affection  and  un- 
bounded coniidence  he  had  and  entertained 
towards  his  wife  E.  B*,  gave  and  bequeathed 
unto  her  all  and  sin&^lar  wliataver  property 
and  effects  he  migjat  happen,  to  die: pos- 
sessed of,  either  in  pos^asion,  reversion^  re^ 
jhainder,  or  expecU^ncy^  for  her  own  use, 
benefit,  and  disposal  Absolutely.    la  a.sob- 

^  sequent  p^rt  of  tt^e  .will  the  testatov  thus 
goes  on : — '^  And  whereas  I  have  hereby 

.  manifested  abundant  pfobf  of  entire  confi- 
.  deijbce  in  my  said  dear  wlfie,.by  thus  gi^dng 
her  the  sovemgn  control  over  the  wh6le  of 
mV  property,  for  her  si>]e  use  and  benefit, 
whidi  she  wUl  duly  appredate-aecordin^y ; 
but^  in  so  doir^,  I  nevertheless  earnesuy 
conjure  hjBr,  under  tihe  advice  of  my  eaceeu- 
tbrs,  to  proceed  forthwith  .to  make  ample 
provision,  by  d^  or  will,,  for  our  only 
^hnd  and  grand-daugbtec' -  The  testator 
then  gave  all  thereat,  residue^  and  remainder 
of  his  estate  and  tfffecta  ta  his  wife. 

E.  B^  the  wife»  died  In  the  tesUtor^s  life- 
time^ ana  after  her  decease  the  testator 
made  a  codicil,  without  affecting  the  dispo- 
sitions made  in  hjis  will,  except  the  gpbft  of 
A  leffacy  to  his  servant. 

Held,  that  had  E.  B.,  the  testator's  wife, 
survived  him,  the  effect  of  the  different 
clauses  in  the  will  would  have  given  all  his 
property  to  her,  for  her  own  absd^te  benefit, 
and 'that  there  was  nothing  in  the.  desire 
whSbh  the  testator  manifested  that  she 
would  make  an  ample  provision  for  his 
child  and  grand-daughter  to  raise  a  trust  in 
their  favour,     IV^fn^  y.  BnOtm'  x,         363 

TRtJSTEE.       :     ; 

See  CRBDitoRs'  Su?t.,,     ,    .,  ,  > 

*  TRUSraES.' 
L  A  testator  devised"  all liisj real  estates  to  four 
triistees,  with  |i  power  of  sal^  and  cliiwted 
that,  on  any  vacaiicy  i^  the  trust,  ihe  su?^ 
▼iving  trusteed  br  tttist^  should  appoi^  a 
now  trustee  within  two' months  after  .such 
•ta^ancy,  to  act  in  the  execution  of .  the 
tttiftts.  '".'... 

On©  of  the  trustee*  dying  cm  iie  lOtb 
"March,  1843;  a  deed  was  prebfired,  in  d^- 
plicffte,  appointing  a  iiew  tnietee-.one  copy 
of  which  was  executed  by  twp  odf  the  tru*- 
i^M  in  London,  and  the  other  by  the  third 
irastee  in  Dublin,  op  the  9th  of  May  follow- 
ing;  but  the  legal  estate  was  not  conveyed 
to  the  ne-jrly  appointed  trustee.  TH^  four 
trustees  then  joined  in  a  release  of  part  of 
ifae  real  estate  to  a  purchaser  (the  defen- 
dant). ■  '  ^ 
Held,  In  a  suit  by  the  trustees  for  specific 


performance,  that  a  new  trustee  had  not 
been  appointed,  but  that  the  legal  estate 
was  in  the  three  surviving  ones,  who  alooe 
could  execute  a  power  of  sale,  and  make  a 
good  conveyance  to  Uie  purchaser. 

Held  also,  that  the  power  to  appoint  by 
any  deed  or  writing  ivas  well  executed  by 
the  duplioate.     WaHnvrtonr.Sandgi,   406 
2.  An  American  citizen,  resident  in  Enj^land, 
Slid  carrying  on  business  there,  mamed  sn 
English  lady,  and  by  a  settlement  made 
upon  the  marriage,  her  -property,  irhich 
iconsisted  of  shaves  In  the  Britiah  fuidfl, 
was  assigned  t^   two  tmeses;  who-n^ 
Englishmen,  upon  tm^s^  for  thel)enefij(of 
the  wife  a^d  h*sband  and  the  ebiidren  of 
the  maiviage:  "By  the  clause  in  the  stifle 
ment  ^novioifig'fbT  the  appointment  diKw 
trusteea^'  it  was  dltiected  that,  upon  the  {ip- 
pointinent  of  a  imw  trustee  or  new  trostota^ 
the  trust  Amds,  ^c.  should  be  asaigiieds) 
as  that  the  |»ame  mi^ht  vest  in  such  uw 
trtstet  or  triistees  jomtly  with  the  simir- 
ins  or  continuing   trustee  or  trusteei^  or 
sotely,  as    the    cas^  ^ight   Teqmie,'&t. 
Power  was  also,  by  t^e  settleine&t,  giren  to 
the  trustees,  with  the  consent  of  the  htiaoH 
and  wife,  to  invest  the  trust  funds  iaanj 
•  of  the  public  dtobks' or  funds  of  Gnat 
Britain  or  America,  or  upon  rtel  secoiitiM 
in  Engknd,  Wales,  t>t  Ameifcs.   Hioe 
were  three  children  of  the  marriage.  The 
husband  and  wife  appoint^  three  Ameri- 
can citizens,  resident   in  America,  to  be 
trustees  in  the  place  of  the  two  oikU 
trustees,  who,  at  the  request  of  the  hnauiid 
and  wife,  transferred  the  trust  fund  to  one 
of  the  new  trustees^  who  happened  tbai  to 
be  in  England.    The  fund  was  realised,aBd 
the  proceeds  invested  in  the  Govenuoarf 
funds  of  the  United  States,  in  the  namMof 
the  three  new  trustees.    The  two  oiignuj 
trustees  were  subsequently  advised  ttat 
.they  had  eemmitted  a  bseach  of  tnut  m 
parting  with  the  trust  fukid,  and  thejr  >^ 
iCprdjingly  .applied  'to  the  husband  to  liaveit 
.  rptrandimed  t^  theni^  or  tof;ive  theni*«- 
i;iifcy  for  the  retransfer  ofi^it.    The  ^■■■g 
and  his  partner  in  trade  their  delivered  to  tae 
IfY^o  original  truat^es  oartam  tobacco  ««^ 
muts»  aceompaoied.  by   a-memoiMWOj 
that,  they  were  ;gi^en  as  a.  seenrity for  t" 
trupt4iv»ds,  and.tthat,  :in  cenaidBrttoim.^ 
the.  security,  the  tvo  trustees  agreed  to  ■»• 
pe4?wi  Mo«eedi»gf  for  the  uecovsry  «t  tw 
trust  fund.    No  rejaranaferiOf  the  tout  W 
took  place*    The  Jhiwhand  asnd  ha  P^iJS 
became  bankrupt^  and-  their  asaagneea  aW 
a.  biU  for  the  recbtery  of  the  toba«o*w 
rants,  and  the  delivenng  up-  of  the  aaio«* 
Espying  niemoraatdiftBafc  ;..,  a-. 

.Held,  that  the  appointment  of  the  iW 
American,  citizens  as  trustees  waa  «""' 
the  circumatances  of  the  cas^  a  ▼•l«d.«!*'J 
cise  of  the  power,  and  that  tiie  onfm 
trustees  ha^g  incurred  no  liability  ^^ 
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spect  of  the  transactions  under  the  mar- 
natte-settlementy  the  plaintiffs  were  entitled 
to  have  tiie  tobacco  warrants  and  memoran- 
dum delivered  up  to  them. 

Semble,  that  wh«re  the  property  settled 
snd  the  paartiee  interested  nnaer  a  settle- 
ment are  English,  an  appoiatment  as  new 
trustees  of  im  settlement,  of  foreigners,  or 
of  British  subjects  permanently  rendent 
abroad,  would  be  improper. 

Where  new  tru$tee6  of  a  settlemeni  are 
to  be  appointed,  it  is  a  general  rule  that  the 
original  number  ahould  be  adhered  to. 
Mdnertzfiaqm  v.  D<m8,  263 

0*  The  Act  oi  4  4*  5  Wm\.  4,  a  20^  authorises 
.  trustees  who  are  empowiQred  to  invest  their 
trust  funds  upon  reia  seefarities  ia  England 
and  Wales^  to  mreei  al^  upon  Xrkh  seem- 
li^s  ;  and  where  thereajre  no  incapacitated 
penKms  interested  in  the  trust  funds,  tiie 
trustees  have  a  discretionary  power  to  avail 
tlvmMlves  of  the  Act  or  not ;  but,  where 
incapacitated  persons  are  interested,  there 
must  be  a  reference  to  inquire  whether  it 
will  be  beneficial  to  the  persons  bene^ciaU' 
iniarested  to  invest  the  trust  funds  on  Irisi 
securities ;  and  such  jEefenenoe  would,  in 
-ordiuivy  caaes^  be  granted  aa  of  ooubb&  The 
case  of  Stuivri  v.  Stwuii  .oYerruIeuL  Ex 
parte  Lqrd  WUlUm  P^Utt,  .   8 

TRUST-MONEY,  ADVANCE  6f.  . 
SeeBo5n«         .    i 

TKUST,I>jERSOKAL.    / 
Sjse  A>.NUixT9  2.    . 


UNCBRTAINTV. 

A  tesitator^  after  direethiff  the  income  6f'M8 
property  to  be  dtvideu  into  moiettes,  be- 
^cathed  the  one  moiety  to  certain  persohs 
named  in  his  will,  and  made  several  bequests 
out  of  the  oth^ ;  he'  then  dit^oted  th«t  the 
remainder  oi  the  latter  tatAekf  ehould  be 
^Ten  in  oc^ional  soma  to  deservhi^  litd- 
Ttxvikksxi,  or^  to  tneet  ^penses  connected 
witn  his  manuscript  works.  Th^ee  manu- 
scripts the  testator  had  before  directed  to 
lie  printed,  and  a  part  of  the  proceeds  to  be 
paid  to  members  of  his  family*  The  ttui- 
tees  appointed  by  the  will  declined  to  act. ' 
..  HBld,  that  the  gift  of  this- remainder  of 
the  n^ety  wholly  Tailed. 

A  testator  directed  that,  from  the  cons 
menoement  of  the  fifth  year  after  his  de^ 
cease,  his  trustees  should  set  apart  annually 
ten  per  cent,  upon  the  gros^  total  iii(!ome  of 
his  estate,  to  be  invested  as  additional 
capital  in  some  good  and  solid  medium  of 
profit  or  inteiivst,  in  order  that  the  new  in- 
come derived  from  that  might  go  to  increase 
the  benefits  intended  by  we  former.  He 
then  proceeded  to  dispose  of  the  remainder 
of  the  income. 


Held,  that  the  direction  to  deduct  the  ten 
per  cent,  was  void.     TTtoTtison  v.  Thomson. 

113 
See  Ct  Paes. 

USURY. 

1.  The  retainer  of  part  of  a  loan  by  the 
lender's  solicitor,  to  answer  future  pay- 
ments of  interest,  is  not  a  usurious  trans- 
action,  provided  uie  solicitor  actually  retain 
the  money ;  and  the  entries  of  a  deceased 
solicitor  in  his  books,  made  in  the  us^ial 
oourse  of  buMness,  will  be  admitted  as  evi- 
deneeupon  a  bill  of  foreclosure,  to  shew 
what  money  had  been  pidd  to  the  mortga- 
gor.   {Jleariy.  Wilm(4%  .  8 

2.  Wheue  a  aum  of  money  is  advanced  by  A. 
to  B.,  and  it  is  agreed  that  B.,  his  executors 
or  admiuistratoin,  ^a)l  repay  the  sum  to 
A.,  his  executOTB  or.  administrators,  by  cer- 
tain fixed  annual  instalments,  extending 
over  a  certain  term  of  years,  and  that  each 
instalment  ^udl  be  accompanied  by  int^r^ 
due  on  the  balance  for  the  time  being,  tfiat 
interest  being  paid  by  the  rents  of  lease- 
hold property  at  ^e  rate  of  eight  per  cent,, 
the  Court  will  consider  such  qontract 
usurious  and  iFoid,  although  A.  upon'  the 

:  ag^mewt  becomes  liable  to  covenant^  con- 
tained in  the  lease,  with  the  landlord  of  the 
property,    fiekker  r,  Vardhn.  619 


VENDOR  AKD  ^UBCHASER. 

1.  An  ^riieemefnt  between  two  penn>n0  who 
are  desirous  of  purchasing  an  estate  adver- 
tised for  sale  b^  auction,  that  one  of  them 
shall  not  bid  against  ^he  other,  is  ^ot 
illegal. 

An  a^eemeht  between  A.  and  B.,  that 
in  consideration. T0(f  A;^  withdrawing  his 
opposition  to  B/s  purchase  o{  an.£st-ate  at  a 
.  safe  by  auc^on,  A.  should  have  Uie  riffht 
.  of  pre-emption  of  tlvit^$tate  and  of  anomer 
estate  belonging  to  B*  daring,  3.*&Mfcliii|l«» 
and  for  twelve  months  after  his  deeeaee, 
upon  cdrtain'  terms,  was  hel4  to  be  an 
8g:reenient  founded  upon,  a  valuable  o(^nm- 
deration,  and  one  which  could  be  enforced 
against  trustees  to  wiiom  the  estates  were 
devised  by  B.,  to  uses  in  strict  settlemfoit, 
and  the  persons  beneficially  «ntei:e6ted. 
Gakofiv.  JEmus,  ...  001 

2.  A  decree  had  been  xnade  in  a  simple  con- 
tract cteditor^s  suit,  in  which  certain  judg- 
ment creditors  were  defendants,  direotmff  a 
sale  of  testator^s  estates^  with  U^e  approba- 
tion of  the  Master,  An'  estate  situate  in 
H.,  be!^  lot  4  in  the  printed  particulars, 
was  told,  and  the  purchaser  raised  objec- 
tions to  the  title  from  there  having  been 
cei^tain  incumbrances  in  the  shape  of  un- 
satisfied judgments  against  the  testator's 
heir-at-law,  unon  whom  the  estate  com- 
prised in  lot  4  nad  descended  from  his  bro- 
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ther,  a  deyiaee  under  the  vrill  of  the  tes- 
tator. 

Held,  that  the  jud^ent  creditors  of  the 
heir-at-law  not  having  heen  before  the 
Court,  it  constituted  a  good  objection  by 
the  purchaser.    Cradoch  v.  Piper,  329 

Si  A  purchaser  for  a  valuable  consideration, 
without  notice,  tM^ainst  whom  a  discovery 
is  sought,  must^  ir  he  answer  at  all,  answer 
Ailly — ^that  bdng  the  settled  rule  of  the 
Court  in  all  cases;  nor  is  that  rule  at  all 
impeached  by  the  case  of  Fisher  v.  Adams. 
Where  the  heir-at-law  buys  np  jud^- 
*  mente  which  were  outstanding  against  his 
ancestors,  he  purchases  such  diarges  on  the 
behalf  of  the  estate,  and  not  for  his  own 
heuefit :  consequently,  such  heir  is  bound  to 
state,  in  answer  to  a  bill  filed  by  a  creditor 
of  the  ancestor,  for  what  snms  the  judg- 
ments were  purchased.    Limeaster  v.  moors. 

333 

4.  A  building  lease,  made  In  1792,  continued 
a  covenant  to  build  a  certain  number  of 
houses  within  the  first  iive  years  of  the 
term,  and  to  "  repair  the  buildings  now 
standing  upon  the  ground  hereby  demised, 
or  hereafter  to  be  erected  or  built  thereon, 
and  all  walls,  &c.,  and  all  other  the  pre- 
mises hereby  demised  so  repaired  to  dehver 
up**  at  the  end  of  the  term.  There  was  a 
covenant  for  re-entry  by  the  lessor  for  non- 
performance of  any  of  the  covenants.  The 
nouses  were  not  ouUt,  and  the  premises 
beins^  put  up  to  auction  in  18^,  one  of  the 
conditions  of  sale  was  that  "  Ae  receipt  of 
ground-rent  on  the  last  day  fwr  the  pay- 
ment of  the  same  should  be  sufficient  evi- 
dence of  the  validity  of  the  lease,  and  should 
he  considered  a  waiver  of  any  forfeiture 
of  it;"  and  another,  that  any  error  in 
tile  particulars  should  be  the  subject  of 

.  compensation.  The  premises  being  aold, 
the  purchaser  objected  to  the  title  on  ac- 
count of  the  covenant  to  surrender  at  the 
.  end  of  the  term,  and  also  because  the  coun- 
terpart of  an  underlease  of  part  of  the  pre- 
mises, though  promised  by  the  veoddrs, 
Was  not  produced. 

Held,  that  the  covenant  was  a  valid  ob- 
jection to  the  title;  that  it  embraced  uot 
only  houses  erected  at  the  date  of  Che  leaM, 

.  hut  those  to  be  erected  afterwards ;  and  Chat 
it  was  not  a  subject  of  oompefvsation  or  in- 
demnity. 

Quere,  whether  the  absence  of  th^  coun- 
terpart underlease  is  a  valid  ejection? 
NouaiHe  and  Others  v.  FHffhi,  36 

ftr.  A.  being  the  eqnitable  owner  of  an  estate  in 
fee-^mple,  thele^al  estate  being  in  J.  S.,  en- 
tered into  a  contract  for  the  s^e  of  it  to  B. 
At  this  time  there  was  an  outstanding  term 
for  1,000  years  in  S.  P.,  a  mortgagee.  Un- 
der this  contract  B.  entered  into  possession, 
but  refused  to  complete  the  purchase,  on 
the  ground  of  a  defective  title.    I^e  bill 


was  filed  by  A«  against  B.  for  a  cpMifie 
performance  of  the  agreement,  to  whidfe  B. 
did  not  put  in  an  answer. 

Upon  a  referenoe  to  the  Master  to  aaesr- 
tain  whether  a  good  title  had  been  made  by 
the  plaintiff,  the  Master  reported  in  fiaveor 
of  the  title,  and  that  a  good  title  had  bees 
shewn  by  A.  previous  to  the  filing  of  tfie 
bill.  The  Master's  report  was'  eooAanatd, 
and  the  title-deeds  in  the  posseBsioBf  or 
custody  of  A.  were  delivered  up  to  Bi,  and 
the  purahase-money^  which  haid  been  fuA 
into  court,  handed  over  to  A^,  after  deduet- 
ing  therefrom  a  sufficient  sum  for  paying 
off  a  mortgage  upon  the  estate. 

Upon  hearins^  amotion  on  the  psii  of  A. 
in  July,  1B42,  tor  a  refdrenoe  to  tM  Maiier 
to  compute  interest  that  w»s  due  upaa  a 
sum  of  money,  in  reqwet  «f  aroo^  m^  it 
was  ordered  to  stand  over  for  the  piodac» 
tion  of  an  affidavit  from  the  d^tCMant  R, 
which  was  sworn  on  the  20th  of  tha  assae 
month. 

In  July,  1843,  an  order  was  made  te  a 
referenee  upon  ike  last-mentioiied  aflldsvit 
of  the  defendasii  R,  as  to  whethar  ^hgn 
had  been  a  complete  title  made  totha  ahsve 
estate,  and  whether  a  proper  oonv^aaoe 
had  been  executed  by  i^  neeessaTy  parties, 
and  when  such  title  was  ahew%  and  the 
conveyance  executed. 

In  puranance  of  the  order,  A.,  the  plaSn- 
tlfF,  carried  in  a  state  of  facts  into  the 
Master's  office,  tending  to  shew  thai  A.  bad 
made  a  cetnplete  title  to  the  estate  prsviaiis 
to  filing  the  bill,  he  being  at  tftat  tune 
absolutelv  entitled  in  equity  to  the  wbole 
beneficial  interest  therein,  urging  that  the 
question  as  to  who  was  the  person  in  whon 
the  legal  estate  was  oiatstanding  was  not  a 
question  of  title,  but  of  conveyanci^ 

From  an  affidavit  of  the  piaintifirs  •!$> 
citor,  produced  before  the  Master  in  slp> 
port  of  the  facts  sworn  on  the  4th  Vofntor- 
her,  1843,  it  appeared  that  the  abstaract  that 
had  been  oarried  into  the  Master^  «fio» 
brought  the  title  of  the  plaintiff  to  ^fieeslitt 
hi  question  tothemortg^ge'-deedta&P.  daM 
Mior,  182/L  and  that  in  the  month  «f  Mk^f 
183B,  whiie  settling  the  draft  oonvevaoo^ 
he  for  the  first  iime  learned  thit  £L  T,  Imd, 
in  August,  1826,  assigned  her  mmstig^ 
debt  to  J.  &,  then  deoe^wd,  and  had  a^^Bsad 
to  stand  possessed  of  the  term  of  l^M 
years,  in  trust  for  bin,  to  secure  to  him  the 
s^yinent  of  a  oertsin  loan.-  Tfaia.^ 
peared  from  an  abstxaet  seaA  him  lpf  &Sb 
(brother  of  J.S.  deceased),  on  the  iMtd 
the  same  month.  Fsom  this  ahattaat  it 
also  appeared  that  J«S.  had  died  in  Iflft 
intestate,  and  that  his  brother,  W.  &,  was 
his  heir-at-law,  and  the  above-named  GwS. 
his  personal  representative  ;  but  that  im  to 
this  time  the  deponent^  although  he  W 
the  conduct  of  the  suit  from  its  oommenea- 
ment,  had  no  knowledge  whatever  of  the 
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tniufer  of  the  mortgage  debt  from  S.  P.  to 

In  answer  to  this  affidayit,  a  further  affi- 
dftvity  sworn  by  the  defendant  B^  was  car- 
ried in  before  the  Master,  BtAimf,  among 
other  things,  that  the  last-mentioned  ab- 
stract had  disclosed  otiier  parties  in  whom 
ihe  legal  estate  was  vested^  as  alse  the  t4rm 
«^that  alterations  had  been  introduced  in 
the  draft  conveyance  since  the  delivery 
^eraof  to  the  plaintiff's  solicitor,  and  that 
Ae  plalntifF  had  never  adduced  or  pei-fected 
&  titte  to  the  estate  at  the  date  of  the  Mas- 
iez^s  report  thereon. 

A  statement  of  facts  having  been  laid 
before  the  Master,  on  the  part  of  the  plain- 
Mff  and  defendant^  with  the  above  affidavits, 
tke  Master,  among  other  things,  found  that 
there  had  been  a  oompkte  title  made  to  the 
«8tate  in  the  pleadings  mentioned,  and  that 
a  oonveyanee  thereof  had  been  executed 
by  all  necessary  parties,  and  that  such  title 
was  shewn  in  July,  18138,  and  thai  such 
conveyance  by  deeds  of  leoee  and  release 
was  executed  on  the  17th  and  18th  days  of 
May,  18d9.  To  this  report  the  plamtiff 
excepted,  on  the  |;ronnd  that  the  Master 
onffht  to  have  certified  that  a  complete  title 
Jhad  been  made  previous  to  the  filing  of  the 
l>ill,inaamueh  as  the  abstract  delivered  to 
the  defendant  previooa  thereto  shewed  the 
whok  equitable  estsAe  in  fo^-eimple  in  the 
plaintifl,  and  that  he  was  entitled  to  call  for 
i.Hie  oonveyanee  of  the  legal  outstanding 
tttate  in  iee-simple  to  the  defendants* 

Held,  that  as  the  first  abstract  shewed  an 
«quitable  title  in  the  plaintiff,  and  the  1ml 
eaUte  in  fee  was  eutstanding  in  another 
ymon,  who  was  bound  under  a  cer- 
tain deed  of  settlenMDt  to  eonve^  such  legal 
estate  to  the  defendant  at  the  instance  of 
the  plaintifi^  that  abstsaot  disclosed  a  good 
title,  and  that,  therefore,  the  question  did 
not  amount  to  one  of  title,  but  of  conveyance 
merely,  and  that,  therefore^  the  plaintiff's 
exceptions  ought  to  be  allowed.  Avama  v. 
JBrtfwneiMd  triltoH.  162 

6b  A.bekf  seisedeta'fieldysoldapartof  itto 
&,  sad  la  thedeed  -of  eoooiveyanoe  a  mufltial 
eovenant  was  entered  into  between  A.  and 

'  J3^  that  A.  should  not^  as  to  the  part  re- 
tained by  him,  and  that  B.  should  not,  as 
to  the  part  conveyed  to  him,  build  any 

^  inmse  thereon  of  less  value  than  80(W1,  nor 

'iiBicct  any  steam-engine  or  manufiictory 

.  -thereon,  nor  suffer  any  business  to  be  carried 

-  <tti  there  which  migm  be  considered  a  nui- 

wktuse  to  the  neigfabouriioed.    A.  afterwards 

eontraeted  to  sell  to  C.  the  part  retained  by 

'  iiim,  fne  from  ineumbrancea,  but  no  men- 
tion was  made  of  the  covenant  with  B.  C, 
jdRer  the  contract  was  entered  into,  had 
notice  of  the  covenant ;  and  it  was  held  that 
A.  could  not  enforce  a  specific  performance 
of  the  contract. 

In  a  suit  for  the  spedfic  performance  of 


a  contract  for  the  purchase  of  land,  unne- 
cessary evidence  was  gone  into  on  both 
sides,  and  untenable  exceptions  were  taken 
by  the  defendant  to  the  plaintifi^s  title,  and 
the  Court,  though  it  gave  judgment  for  the 
defendant  refused  to  allow  him  his  costs  of 
the  evidence,  or  the  costs  occasioned  by  the 
imtenable  exceptions.    Brigtcwe  v.  IVood, 

278 
,  Under  a  decree  in  a  creditor's  suit  for  the 
sale  of  real  estates  devised  by  will  the  peti- 
tioners as  purchasers  accepted  the  title  to 
the  entirety  of  an  estate,  of  which,  at  the 
time  of  such  purchase,  it  was  supposed  that 
the  testator  died  seised,  by  survivorslup-" 
he  having  at  one  time  held  it  as  joint  tenant 
with  another  person — and  accordingly,  in 
May,  1841.  the  petitioners,  under  the  usual 
order,  paid  their  purcnase-money  into 
court,  wnich  was  accordingly  invested.  In 
the  month  of  July  following,  the  petitioners 
for  the  first  time  received  notice  from  the 
defendant's  solicitors,  that  a  severance  of 
the  joint  tenancy  had  been  effected  between 
the  testator  and  his  joint  tenant,  by  means 
of  a  certain  deed  executed  in  1789,  which 
had  not  been  abstracted,  and  which,  if 
valid,  would  have  destroyed  the  testatoi's 
right  to  more  ^an  one  moiety  of  the  pro- 
perty.  rfotioe  of  this  objection  was  imme- 
aiately  given  to  the  plaintiff,  who  returned 
for  answer,  that  in  consequence  of  the  dis- 
covery he  would  not  press  the  completion 
of  the  purchase  just  then.  The  objection 
was  not^  however,  removed,  but  notice  to 
complete  the  purchase  was  served  by  the 

5 laintiff's  solicitors  upon  the  petitioners  in 
anuary,  1842.  This  was  met  by  the  peti- 
tioners with  a  counter  notice,  re<][uir}ng 
them  to  make  out  a  title  to  the  entirety  <» 
the  property.  The  objection  to  the  title  was 
not  removed,  but  in  July,  1843,  the  nlain« 
tiff  gave  notice  to  the  petitioners^  tnat.he 
was  about  to  enforce  the  completion  of  the 
contract^  when  the  purchasers  petitioned 
the  Court  to  be  discharged  from  their  pur- 
chase. 

Held,  that  the  petitioners  had  a  right  to 
be.  dischaiged  from  their  purchase,  and  to 
be  paid  the  costs  occasioned  thereby,  but 
without  prejudice  as  to  how  the  costs  were 
ultimately  to  be  paid.     Ward  v.  Trathmt. 

145 
tSee  Avcnoif. 
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VESTING,  TIME  OF. 
A  testator  directed  his  trustees  to  apply  the 
rents  and  profits  of  his  freeholds  ana  lease- 
holds in  the  maintenance  of  his  four  chil- 
dren, till  they  respectively  attained  twenty- 
one,  and  to  invest  the  surplus  in  stock ;  and 
when  the  children  attained  twenty-one,  to 
divide  the  stock  equally  among  them,  with 
survivorship  in  case  of  any  of  them  dying 
under  twenty-one  without  issue.  And  at 
twenty-one  he  directed  the  trustees  to 
divide  the  freeholds  and  leaseholds  eaually 
among  them,  their  heirs,  &c.,  **  with  like 
benefit  of  survivorship."  And  on  the  de- 
cease of  any  of  them,  he  directed  his  or 
her  share  to  go  to  the  children  of  him  or 
her  ''so  dying  as  aforesaid,"  ''with  like 
benefit  of  survivorship."  The  residue  of 
the  personalty  was  also  directed  to  be 
divided  equally  at  twenty-one,  "  with  like 
benefit  of  survivorship."  One  of  the  chil- 
dren attained  twenty-one,  and  died  without 
leaving  issue : 

Held,  that  he  took  absolutely.  Snmo  v. 
TiO^.  602 

VOLUNTARY  CONVEYANCE. 

1.  A.  B.  assiG^ns,  without  consideration,  all 
his  household  goods  and  famiture,  &c.,  all 
Burays  of  money  owing  to  him,  together  with 
all  policies  and  other  securities  for  the  same, 
ana  all  the  personal  estate  and  effects  of 
which  he  was  then  or  might  thereafter  be 
possessed,  together  with  the  several  mort- 
gages, and  all  other  securities,  &c.,  unto  a 
trustee,  for  the  use  of  himself  for  lif^  and, 
after  his  decease,  for  the  benefit  of  his  two 
nieces ;  and  afterwards,  by  his  will,  he  be- 
queathed the  whole  of  the  said  property  to 
his  executors,  for  the  benefit  of  tne  children 
of  one  of  the  two  nieces.  After  executing 
the  assignment,  he  delivered  it  to  the  trus- 
tee, who  ever  after  retained  it.  The  mort- 
gage-deed and  the  policy  of  assurance  were 
not  delivered  to  the  trustee,  nor  was  any 
notice  of  the  assignment  given  either  to  the 
mortgagor  or  to  tne  assuiance  office.  A.  B. 
also  remained  in  possession  of  the  furniture, 
&c.,  and  in  receipt  of  the  income  of  the 
personal  estate,  until  his  death.  The  trus- 
tee having  filed  a  bill  against  the  claimants 
under  the  deed  and  those  under  the  will, 
and  also  against  the  executors,  to  have  the 
trusts  of  the  deed  executed  under  the  direc- 
tion of  the  Court : 

Held,  that  he  was  entitled  to  no  relief. 

Qusre,  would  notice  to  the  mortgagor 
and  to  the  assurance  office  have  completed 
the  trustee's  title,  so  as  that  a  Court  of 
equity  would  act  upon  it  ? 

If  not,  would  delivery  of  the  mortgage- 
deed  and  of  the  policy  have  had  that  effect  ? 

Or,  if  not,  would  both  together?  Ward 
v.  Audland.  875 

2.  The  obligor  of  three  bonds,  in  which  A.  B. 
oined  as  surety,  conveyed  certain  freehold 


and  copyhold  estates  to  A.  B.,  upon  trust, 
for  sale  and  satisfaction  of  mortgages  ef- 
fecting the  estates  and  payment  of  the  bond 
debts.  No  notice  of  the  deed  was  given  to 
the  creditors.  Three  years  aften^'ards  the 
obliffor  died,  the  trusts  for  sale  never  bar- 
ingbeen  executed. 

Held,  that  the  deed  was  not  binding  m 
favour  of  creditors,  but  that  A.  B.  could  not 
be  called  upon  to  part  with  the  estaia 
without  being  discharged  from  his  liability 
under  the  bonds,  and  having  his  costs  at 
trustee  repaid  to  mm.    TVUding  v.  RiekardL 

406 
See  RsvERSioN. 


WAIVER. 
See  Vexdor  and  Purchaser,  4b 

WASTE,  IMPEACHMENT  OF. 
Under  the  will  of  H.  B.,  Esq.,  his  widow^ 
A.  B.,  was  tenant  for  life,  punishable  for 
waste ;  remainder  to  Sir  W.  O.  for  life, 
without  impeachihent  of  waste ;  remainder 
to  his  first  and  other  sons  in  tail  male— witii 
remainder  in  fee  to  J.  L.  P. 

During  the  lifetime  of  A.  B.,  the  fint 
tenant  for  life,  the  timber  on  certain  parts 
of  the  devised  estates  had  been  felled  by 
order  of  the  Court,  for  the  improvement  of 
the  growth  of  the  younger  trees. 

Held,  that  the  produce  arising  from  (be 
sale  of  the  timber  so  cut  down  belonged  to 
Sir  W.  0.,  who  was  the  next  tenant  for  life, 
without  impeachment  of  waste,  and  not  to 
J.  L.  P.    Phiiiips  V.  Barhw  and  Otkem 

148 
See  Mortgage,  4. 

WILL. 
See  Appointment,  Power  of,  1. 
Executors,  1. 
Joint  Tenants. 
Legacy,  1,  4. 
Power  of  Sals. 

WILL,  CONSTRUCTION  OF. 
1.  Where  a  testator  has  given  property  of  a 
permanent  character,  producing  a  perma- 
nent income,  to  pei*sona  for  life,  with  i«- 
mainders  over,  the  rule  of  equity  is,  tbai»ia 
the  absence  of  expresss  declaration  by  tbe 
testator,  debts  charged  upon  the  propeftr 
will  be  held  to  be  charges  on  the  coipns  « 
the  property,  and  not  on  the  income ;  «id 
in  construing  the  will,  a  direction  to  raiae 
by  means  of  a  mortgi^fe,  and  not  by  aal^  * 
certain  sum  for  the  express  payment  d 
debts,  implies  an  intention  on  the  pait  of 
the  testator  to  chaige  tJhe  sum  so  oirected 
to  be  raised  upon  the  corpus  of  the  estate, 
and  where  larger  debts  are  due  than  the  sum 
directed  to  be  raised  will  dischaige,  such 
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direction  will  lead  to  the  inference  that  the 
testator  would  have  charged  the  larger  sum 
actually  due,  had  he  been  aware  that  a 
larger  sum  would  have  been  necessary  for 
the  payment  of  his  debts. 

It  was  held,  that  a  lunatic  asylum  which 
had  for  many  years  produced  a  steady  ave- 
rage income  must  be  considered  to  be  a  per- 
manent property,  and  that  the  debts,  an- 
nuities, and  legacies  were  chargeable  upon 
the  corpus  of  the  testator's  real  and  per- 
sonal estate,  which  chiefly  consisted  of  the 
said  asylum.     Wartell  v.  Leslie.  41 

3.  The  testatrix  by  her  will  gave  30/.  to  her 
niece  M.  M.,  daughter  of  her  nephew  T.  M. 
Then,  in  a  subsequent  part  of  the  will,  she 
gave  to  A.  L.  and  M.  L.,  the  son  and  daugh- 
ter of  her  late  niece  M.  L.,  deceased,  3o/. 
each.  Then,  in  a  subsequent  part  of  the 
will,  she  gave  to  her  said  niece  M.  M.  a  pair 
of  silver  salt-cellars  and  two  silver  taole- 
spoons,  and  to  her  said  niece  M.  L.,  one 
pair  of  silver  salt-cellars  and  two  silver 
table-spoons. 

Ilela,  that  under  the  term  "  nephew  and 
niece "  were  intended  by  the  testatrix  to 
comprehend  both  grand-nephew  and  grand- 
niece.  James  v.  Smith.  59 
3.  A  testator  directed  certain  personal  pro- 
perty to  be  divided,  and  the  net  annual  in- 
come of  a  portion  of  it  to  be  paid  in  quar- 
terly payments  to  A.  B. ;  and  directed  that 
on  A.  B.'s  decease,  "  the  quarterly  payment 
of  his  annuity  should  be  paid  to  nis  heir- 
at-law,  and  failing  the  latter  bv  death,  so 
on  in  like  manner  as  long  as  tnere  should 
be  an  heir." 

It  was  held  that  this  was  an  absolute 
gift  of  the  portion  to  A.  B. 

A  testator  directed  the  income  of  a  cer- 
tain portion  of  his  property,  which  was 
personalty,  to  be  paid  to  the  eldest  son  of 
nis  youngest  sister,  and  on  his  decease  to 
his  heir-at-law ;  and  failing  the  latter  by 
death,  so  on  in  like  manner  as  long  as  there 
should  be  an  heir-at-law.  The  eldest  son 
of  the  sister  was  living  at  the  date  of  the 
will,  but  died  in  the  testator's  lifetime, 
leaving  a  brother  surviving.  The  testator, 
being  aware  of  the  death,  made  a  codicil  to 
his  will,  by  which  he  directed  a  sum  to  be 
distributed  equally  among  all  the  children 
of  his  sister,  with  the  exception  of  the  one 
provided  for  in  his  will. 

Held,  that  the  second  son  took  the  share 
given  by  the  will  to  the  deceased  eldest 
son. 

A  testator  by  his  will  directed  one-half  of 
the  net  income  of  his  property  to  be  distri- 
buted as  follows : — ^the  sum  of  50/.  sterling 
{more  or  less)  to  be  annuaUy  distributed  in 
a  weekly  allowance  of  bread  among  twelve 
poor  old  persons  residing  in  the  parish  of 
D.  in  Scotland,  with  some  occasional  dona- 
tions to  them  and  to  others :  and  he  also, 
out  of  the  same  income,  directed  the  two 


annual  sums  of  50/.  and  40/.  to  be  applied 
to  certain  other  purposes.  By  a  testamen- 
tary paper  containing  directions  for  the 
management  of  this  charity,  the  testator 
directed  "  at  least  two  sixpenny  loaves  to  be 
given  every  week  to  sixteen  old  persons ;" 
on  the  annual  return  of  the  testator's  birth- 
day, each  of  these  sixteen  persons  to  receive 
a  shilling  loaf,  a  pound  of  meat  (beef  or 
mutton),  a  pound  of  butter,  a  pound  of 
cheese,  and  a  Scottish  pint  of  beer,  wdth 
half-a-crown  in  money. 

Held,  upon  the  construction  of  the  two 
clauses  taken  ton;ether,  that  five-fourteenths 
of  a  moiety  of  me  residue  of  the  testator's 
property,  or  as  much  of  that  share  as 
miglit  be  necessary,  was  to  be  applied  as  a 
provision  in  perpetuity  for  such  sixteen  poor 
old  persons.     Thomson  v.  Thomson,        113 

4.  A  testator  by  his  will  bequeaths  a  certain 
sum  of  money  to  his  wife  for  life,  with  re- 
mainder to  his  daughter  until  her  death  or 
marriage,  when  it  was  to  be  divided  among 
his  children,  whom  he  names,  including 
also  his  daughter.  This  <lauglit€r  married 
during  the  testator's  lifetime  und  died  dur- 
ing his  widow's  life. 

Held,  that  the  representative  of  a  son  of 
the  testator  who  was  living  at  the  daughter's 
marriage,  but  who  died  in  the  lifetime  of 
the  widow,  was  entitled  to  a  share  on  the 
division  upon  the  decease  of  the  widow. 
Ba^es  V.  Prevost,  143 

5.  J.  C.  by  his  will  devised  and  gave  his  free- 
hold, copyhold,  and  pei-sonal  estates  to  trus- 
tees, upon  the  trusts  (among  others)  follow- 
ing : — "  And  when  my  youngest  child  for 
the  time  being  shall  have  attained  the  age 
of  twenty-one  years,  then  upon  trust  to 
pay,  assign,  and  transfer  the  said  residue  of 
my  personal  estate,  and  the  funds  and  secu- 
rities for  the  same,  unto  all  my  children 
who  shall  be  tlien  living,  and  the  issue  of 
such  of  them  (if  any)  as  shall  then  be  dead 
leaving  issue,  to  be  equally  divided  between 
them,  if  more  than  one,  shai*e  and  share 
alike  ;  and  if  but  one,  then  the  w^hole  to 
such  one."  In  two  previous  passages  in 
his  will,  the  testator,  in  reference  to  tlie  in- 
terests of  his  children,  directed,  in  case 
"  his  wife  shall  marry  again,  or  depart  this 
life." 

Held,  that  in  the  subsequent  part  of  his 
will  the  testator  meant,  in  the  event  of  his 
widow  having  married  again,  or  having 
died  before  the  youngest  child  attained 
twenty-one ;  and  that,  therefore,  L.,  the 
youngest  child  for  the  time  being,  having 
attained  the  age  of  twenty-one,  and  having 
died  before  the  widow  married  again,  did 
not  take  a  vested  interest — but  that,  having 
left  two  children,  they  took  as  tenants  in 
common.    Buffdl  v.  Norman,  160 

6.  A  testatrix,  S.  S.,  by  her  will,  after  charg- 
ing her  estates  with  the  payment  of  her 
debts,  &c.,  gave  and  bequeathed  to  her  exe- 
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enters  and  trastees  therein  named  the  snm 
of  15,000/.  3  per  Cent.  Reduced  Bank  An- 
Bnities,  which  she  described  as  part  of  a 
larger  snm  standing  in  her  name  in '  the 
books  of  the  Grovemor  and'  Company  of 
the  Bank  of  Enriand,  in  trust  to  pay  the 
dividends  thereof  to  S.  A.J.  dnring  Wlife, 
remainder  to  her  husband,  E.  J.,  for  his  life, 
and  after  the  decease  of  the  survivor  of  them 
to  transfer  the  same  for  tho  benefit  of  the 
children  of  S.  A.  J.  The  testatrix  then  gave 
to  her  trustees  the  stnn  of  3,500/.  like  9  per 
Cent.  Reduced  Annuities,  being  a  further 
part  of  such  annuities  standing  in  her  name 
m  the  books  of  Ifee  Gbvemor  and  Comjiany 
of  the  Bank  of  f)ngland,  upon  trust  fot  the 
benefit  of  J.  L.  forner  life,  and  af6erwards 
to  her  children  absdlut^. 

By  a  codicil  to  her  will,  after  reciting  the 
bequest  of  the  15,006f.  3  per  Cent.  Reduced 
Annuities  standing  in  hernaine  in  the  books 
of  the  Governor  and  Company  of  the  Bank 
of  England,  she  thereby  revoked  such  gift 
or  bequest  so  far  as  related  to  the  sum  of 
6.000/.  3  per  Cent.  Reduced  Annuities,  part 
of  the  said  sum  of  15,000f.  3  per  Gent  Re- 
dticed  Annuities,  and  directed  her  trustees 
to  transfer  the  said  sum  of  6,000/.  3  per 
Cent.  Reduced  Annuities  to  her  nephew 
J.  W.,  for  his  own  absolute  ude.  The  testa- 
trix then  says :  "  And  whereas  by  my  said 
will  I  have  given  and  bequeathed  unto  my 
said  trustees  the  ^m  of  3,500/.  like  3  per 
Cent.  Reduced  Annuities  upon  certain 
trusts,  for  the  benefit  of  my  ffrand-daughter, 
J.  L.,  and  her  child  or  chudren,  with  re- 
mainder over,  and  I  am  desirous  of  increas- 
ing such  bequest, — ^Now  I  do  hereby  revoke 
the  last-mentioned  gift  and  bequest,  and  in 
lieu  tliereof  I  give,  devise,  and  bequeath 
unto  my  said  trustees,  their  executors,  ad- 
ministrators, and  assigns,  the  sum  of  4,500/. 
like  3  per  Cent.  Reduced  Annuities,  to  hold 
to  them,  my  said  trustees,  their  executors, 
administrators,  and  assigns,  upon  the  same 
trusts  and  for  the  same  intents  and  pur- 
poses as  aTC  by  my  said  will  declared  in  re- 
spect of  the  said  sum  of  3,500^  3  per  Cent. 
lUdticed  Annuities. 

The  testatrix  did  not  allude  to  the  4^500/. 
3  per  Cent.  Reduced  Annuiti^  as  standing 
in  her  name. 

By  a  third  codicil  to  her  will,  the  testa- 
trix directed  that  the  above-mentioned 
6,000/.  3  per  Cent.  Reduced  Annuities  so 
given  to  her  nephew  J.  W.,  should  not  be 
subject  to  any  deduction  for  legacy  duty  or 
other  charges,  and  that  the  same  should  be 
assigned  to  him  before  and  in  ptetoence  to 
any  other  legacies  and  befjuests  given  hy 
her  out  of  or  as  part  of  her  3  per  Cent.  Re- 
duced Annuities. 

The  testatrix  made  a  fourth  codicil  to  her 
will,  and  directed  that  the  sum  of  1,000/. 
which  she  had  by  her  will  and  codicils 
given  to  her  nephew,  the  said  J.  W.,  should 


be  paid  clear  <^  legacy  duty,  and  tha4  it 
should  be  paid  him  within  two  calendar 
months  after  her  decease  out  of  the  said  3 
per  Cent.  Reduced  Annuities  before  any 
other  charges  thereon. 

The  fands^  after  the  payment  of  debts  and 
the  expenses  of  certain  proceedings  in  the 
Ecclesiastical  Court,  having  proved  insiif- 
fident  for  the  payment  of  aJl  the  legacies  in 
full,  and  a  question  of  abatement  haTXOg 
arisen — . 

Held,  first,  that  the  bequest  of  4^500llL  3 
per  Cent.  Annuities  given  by  the  second 
codicil  was  a  general  and  not  a  specific  le- 
gacy ;  secondly,  that  the  legacy  of  6,000/. 
3  per  Cent.  Reduced  Annuities,  part  of  ^ 
15,000/.  standing  in  the  testatrix^s  nazne, 
&c.,  given  to  her  nephew  J.  W .,  was  s^ 
cific,  and  not  liable  to  abate ;  but  that  it 
should  be  paid  in  full,  and  have  prioriil^to 
all  the  other  legacied ;  and  that  the  leci;a^ 
of  1,000/.  given  by  the  fourth  codim  io 
J.  "W.,  although  not  specific,  was  to  be  paid 
first.    Johnson  v.  Johnson.  IJO 

7.  D.  G.,  by  her  wiB,,  gives  half  the  interest 
of  her  property  to  bier  mother  for  fife,  and 
the  other  half  of  the  interest  of  her  properiy 
to  be  divided  among  her  three  unmanM 
'  sisters  ;  but  in  case  the  mother  should  sur- 
vive all  her  unmarried  daughters,  then  the 
whole  of  the  interest  to  be  received  by  \^ 
for  her  life,  and  the  like  limitation  in'case 
her  unmarried  daughters  should  aurrrve 
the  mother ;  t^en,  at  their  death,  the  whole 
of  what  she  should  die  possess^^  of  to  "be 
equally  divided  amongst  ner  brother  Bl'  6., 
and  her  sister  J.  B,,  and  her  o^er  gister  or 
sisters  that  were  or  should  have  been  mar- 
ried ;  or  in  case  of  the  death  of  either  or  any 
of  them  leaving  issue,  then  the  share  of  hftan 
or  her  so  dymg  to  go  to  9uch  child  <nr 
children  equally  oetween  them. 

The  testatrix's  mother  and  J.  B.  and  aH 
the  unmarried  sisters  died  in  the  testatir^s 
lifetime,  J.  B.  died  without  leaving  bvj 
cliildren  or  child  surviving  her,  but  leaving 
grandcliildren  J.  E.  B.  and  J.  G.,  the  &- 
ftndants,  issue  of  her  deceased  child.      / 

The  testatrix's  brother  E.  G.  sumvyd" 
J.  B.,  but  died  in  the  testatrix's  'fifdiine, 
without  issue  of  any  description.  ^ 

The  testatrix  died,  leaving  D.  L.«  nhd 
M.  L.,  and  the  defendants,  J.  K  B.  and  1.  G., 
her  only  four  next  of  kin,  surriving  her. 

Upon  a  question  whether,  in  the  events 
that  nad  happened,  the  defendants,  J.  £.  IQ. 
and  J.  G.,  grandchildren  of  J.  B.,  could, 
as  issue  of  J.  B.,  claim  her  moiety  under 
the  will,  as  also  a  share  in  the  other  moielf, 
as  one  of  the  next  of  kin  to  the  testatnx, 
in  consequence  of  its  lapsing  by  the  deaih 
ofE.  G. 

Held,  that  the  term  "  issue,"  as  applied 
by  the  testatrix,  did  not  extend  to  the 
grandchildren  of  J.  B.,  but  to  children  only, 
and  Uiat  both  moieties  lapsed  ;  consequently 
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there  was  an  entire  intesUcy,  and  not  a  par- 
tial one  merely,  which  let  in  all  her  next  of 
kin  eanally.    GMie  v.  Grtava.  196 

a.  A.  being  seised  in  fee  of  certain  real  estates, 
and  fdso  possessed  of  a  leasehold  estate,  de- 
Tised  and  bequeathed  the  whole  of  his  pro- 
perty, real  and  personal,  as  follows: — 
**  Unto  my  dutiful  daughter  ]£.,  to  her,  her 
licirs  and  assigns  for  ever :  provided  she, 
at  a  proper  time,  intermarries,  and  should 
have  no  children,  then  and  in  that  case  I 
fiive  the  \vhole  of  my  property,  as  aforesaid 
3eficribed,  to  my  nepnew  L.  A.,  eldest  son 
of  my  brother  J.  A,  except  100/.  to  my 
ffodson  B.  A.»  son  of  my  brother  J.  A.,  of, 
&c,  when  he  shall  attam  his  twenty-first 
year."  "But,  nevertheless,  provided  my 
daughter  E.  should  not  have  child  or 
children  lawfully  Ix^tten  in  wedlock,  I 
4Biill  give  all  my  real  and  personal  property 
whatsoever  or  wheresoever  to  her,  and  for 
her  own  use  daring  her  natural  life,  and  at 
her  death  to  be  equally  divided  amongst  her, 
my  daughter's^  children  then  living,  share 
and  share  alike,  to  them,  their  heus  and 
assigns  for  ever.''  "  And  should  it  so  hap- 
pen that  all  my  daughter's  children  should 
die,  except  one,  then  the  whole  of  my  be- 
<|ue8ts  to  be  given  to  this  child,  he  or  she 
attaining  twenty-one  years  of  age;  and 
that  one  child  should  die  without  issue,  then 
1  give  and  bequeath  all  my  real  and  per- 
4BoniJ  estate  whatsoever  or  wheresoever,  as 
aforesaid,  to  my  nephew  L.  A.,  and  my 
Ijwiaon  B.  A.,  to  them,  their  heirs  and 
assigns^  for  ever,  after  the  death  of  my 
daughter  K" 

The  testator's  daughter  £•  survived  her 
lather,  and  died  without  having  been  ever 
manried* 

Held,  that  the  testator's  daughter  £.  be- 
'•came  entitled  to  the  fee-simple  in  the  real 
-estate,  and  to  the  absolute  mterest  in  the 
leasehold  estate  of  the  testator,  and  that 
L.  A.  and  B.  A.  did  not  take  under  the  will 
any  interest  either  in  such  real  or  leasehold 
estate.    AsyinaU  v.  Andus.  208 

^  Where  a  testator  devised  the  residue  of  his 
real  estate  unto  and  to  the  use  of  all  his 
children,  as  tenants  in  common  during  their 
xespectire  natural  lives,  and  afterward  to 
their  issucL  as  tenants  in  common : 

Held,  that  the  testator's  children  took 
thereunder  an  estate  tail,  aa  tenants  in  com- 
mum.    Harrison  v.  Morrison.  212 

10.  A.  B..  a  widower,  and  without  children,  by 
his  will  gave  the  residue  of  his  real  and 
personal  estate  '*  unto  and  equally  between 
and  amongst  all  his  relatbns  who  might 
claim  and  nrove  their  relationship  to  mm 
hy  lineal  aescent^  shaxe  and  shsjre  alike." 
His  nearest  relations  were  first  cousins^  who 
-were  held  entitled  to  take  under  the  will, 
the  words  ^  by  lineal  descent"  being  con- 
strued to  mean  by  lineal  descent  mm  a 
.  common  ancestor  with  the  testator* 


Q,acre,  whether  the  word  <^  relations'" 
will  include  tiiose  connected  with  the  tes- 
tator by  marriage  as  weU  as  kindred  in 
blood?    Craik  v.  Lamb.  223 

11.  Appointment  by  a  father  to  his  infant 
under  a  power  not  fraudulent,  provided  he 
does  not  exceed  the  limits  of  the  power, 
notwithstanding  he  makes  the  appointment 
in  such  a  way  as  may  ultimately  put  hkn- 
self  in  possession  of  the  property  so  limited 
under  the  instrument  creating  the  power. 
BuUhsr  T.  Jackson*  2d4 

12.  A  testatrix  gave  the  residue  of  her  per- 
sonal estate  to  trustees  (who  were  subse- 
quently appointed  executors),  upon  trust  to 
mU  and  Id  divide  the  proceeds  aiaon^ 
twelve  persons ;  and  she  then  gave  hor  real 
estate  to  the  same  trustees,  upon  trusts  for 
the  payment  of  annuities  to  three  persons 
for  their  respective  lives,  and  after  the  de- 
cease of  the  survivor  of  the  annuitants, 
upon  trust  to  sell  the  real  estate,  and  to 
divide  the  proceeds  between  and  amongst 
the  same  twelve  and  three  other  persoas,  or 
such  of  them  as  should  be  then  hving.  Im- 
mediately after  this  a  clause  was  intrmiuced, 
deelaiing  that  the  share  or  proportion  of 
one  of  the  twelve,  who  was  a  married 
woman,  should  beheld  in  trust  for  her  se^ 
rate  use  for  her  life,  and  after  her  decease 
for  her  son.  Then  followed  the  usual  receipt 
clause^  the  danse  for  the  indemnity  of  the 
trustees,  and  a  clause  to  enable  the  trustees 
to  lease  the  real  estate,  or  any  part  thereof, 
for  twenty-one  years. 

It  was  neld  tnat  the  clause  as  to  the  share 
or  proportion  of  the  married  woman  related 
to  her  interest  in  the  personalty  as  well  as 
in  the  realty.  CooktrUlY.  Pitc^orih.  340 
13w  A  testator  ly  his  will  bequeathed  pro- 
perty in  these  words : — ^^  I  desire  that  my 
plate,  jewellery,  &c.,  and  other  property 
notheie  explained,  except  freehold  or  lease- 
hold pvoperty,  to  be  solo,  and  the  produce, 
after  aedtictui^  funeral  and  other  expenses^ 
siA  expressed  above,  to  be  divided  in  equal 
parts  to  names  as  hereby  follow:  to  my 
dear  sister  A.  B.,  C.  D,,  £•  F.,  &&  (naming 
ten  persons)  the  freehold  house,  as  also  my 
leaseholds  under  the  Crown»  or  otherwise, 
to  be  kept  in  hand,  and  let  to  the  best  ad- 
vantage, and  the  produce  to  be  divided  every 
half-year  among  the  above-named  A.  B., 
C.  D.,  £•  F.,  &C.,  or  their  lawful  heixs ; 
and,  in  .case  of  there  being  no  heir,  then  the 
diare  or  shares  to  be  divided  in  equal  parts 
amoi^  the  surviving  lesatees."  In  a  sab- 
sequent  part  of  his  will  he  bequeathed  to 
X.  Y.  ^  on^hidf  of  the  l^aoy  named  to 
each  of  the  other  legatees ;  that  is  to  ss^, 
one-half  what  his  brother  £.  F.  may  re- 
ceive." The  testator,  by  a  codicil  to  his 
will,  ^*  revoked  all  that  part  written  in  his 
former  will,  which  left  a  legacy  to  X.  Y. 
vnritten  in  his  vriU  on  the  thirty-second 
and  thirty-third  lines."    K  F.  died  in  the 
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testator's  lifetime  witliout  isse.  The  testa- 
tor^S  sifter,  A.  B«)  was  not  reiated*  to  £j  F^ 
}mi  .£.  F.  and  tbe  ^othetdeTiseflB  were 'so 
related  to  the  testator,  and  to  each  other, 
as  to  be  ea^ahleof  iDheriting  from  eaeh 
.  other.  Xb  GODdtruing  the  words  of  the -will, 
>^e  Court  held,  ikaJL  ^Mawful  heitB*'  xn€«(nt 
"  heirs  of  the  body,"  or  « issne  f  ttiat  "-or" 
should  be  read  ^^and,"  and  that  ^'snrm- 
ing"  shouM  be  read  '^other/'  In  &e  per- 
gonal estate  the  ahare  of  £.  F.  was  hdid' to 
have  lapsed,  but  in  jhd  freehold  estate  liis 
ahare  was  h€^  to  have  gone  OTer  to  other 
dervisees'ln  tail.  The  gift  to  X.  Y.  ihavmfi: 
been  revoked  by  the  codkil,  it  waa  hdd 
ihattthewlU  should  be  load  as  if  the  gift  to 
him  liad  not  been  there)  and  that^  coaae- 

aiiently,'  no  distinction  waa  to  be  made  in 
le  demise  to  £.  F.  by  reason  of  tbti  ^  to 
X.  Y.  Where  a  personal  chattel  is  be- 
•  .^neathed  to  A.  B.  and  the  heirs  of  his  body, 
and>  in  default  of  issue,  to  C«  D.,  and  A.  b. 
dies  in  the  testator's  lifetime  without  issoe, 
the  j^ift  to  C.  D.  oannot  take  effect,  it  being 
originally  void.  ffarHs  v.  Datfit.  d95 
I4w  A  testatrix  by  her  wiil  directed  her 
trustees,  after  the  death  or  eeoond  marrii^e 
of  her  husband,  to  devise  a  trust  fund,  over 
which  she  had  an  absolute  power  of  dis- 
position, equally  among  i&mr  nieces,  and 
declared  tJiaty  if  any  of  them  should  die 
before  she  or  they  became  entitled  to  her 
or  their  distributtye  shares,  without  leaving 
.  issue  surviving;  such  share  or  shares  diould 
go  to  such  of  the  nieces  as  should  then  be 
surviving,  in  equal  idnures»  at  the  time  the 
original  ehajres  should  become  payable ; 
and  if  only  one  niece  should  survive,  then 
the  whole  sliould  ^  to  her.  At  the  time 
of  the  second  marriage  of  the  hMfibajftd,  two 
of  the  nieces  had  died  .without  issue ;  and  it 
was  held,  that  theoiiginal  share  of  the 
second,  and  also  the  imprest  in  the  share  of 
the  first,  which  had  acorued  to  her,  passed 
to  the  survivom*   '  fV^utem^  v.  Gregory. 
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15.  A  testator  gave  the  residue  of  bis  personal 
estate  to  trustees,  upon  trust  for  his  wife 
for  life,  and  aftef  her  deeeaee  for  his  two 
sons  and  his  daughter,  in  equdl  shares,  and 
directed  tliat  if  either  of  his  sons  should 
die  nnder  twenty-one,  or  if  his  daughter 
should  die  unmarried  or  witho«rt  leaving 
issue,  tlie  share  of  thereon  or  daughter  ao 
4j4ng  should  go  and  be  divided  batwetei 
his  two  th^n  surviving  ehiidren;  ai^  that 
il  both  his  sons  should  die  under  Iwentr- 
«ne,  or  one  son  die  under  that  age,  and  the 
4anghter  diet  unmarried,  or  without  leaving 
issue,  the  shave  of  the  second  chHd  so  dying 
should  go  to  the  only  surviving  «hild  ;  ana 
fnJTther,  ^that  if  boui  the  sona  should  die 
^ndertweai^^roine,  and  the  dam^^hber  died 
nninanjiied^  or  without  iMudng  issite^  the 
T^due  .should  go  dver.  The  two  sons 
attained   twenty-one^   and   died,    leaving 


the  daughter  surviving,  and  she  died  m- 
marrled': 
>  Held,  that  ut  thes&^vents^  the  ds^litav'e 
'  riiarer  was  andisposed  of.^  Oioper  v^  ygfaam , 

16.  A  testator  gave  ^to  his  irife,  th»  sok 
'executrix  of  the  whole  of  his  pioperl|r>  and 

•fdiouM  his  prepaity  be  more  thatt*  riie 
wanted  to  Ikvo  on  fyr  her  lifetiinfey-  alie  laas 
to  give  weekly  ihe  icmaindsr  to  hife  t«n> 
dauj^hters."  He  then' directed  tiie  wAik 
of  h»  property  to  be  ^Id,  and  fiubaaqMiitly 
added,  ^and  tha  ntoney  to  be  pat  faite  the 
Bai^  of  Epf^nd,  or  any  other,  in  JuiiljiL 
nay  be  tluinghi  best  for  her  aaid  tlniuaia 
trust."  •-.'-: 

Held,  that  the  wife  tdok  beiiafiiaalljcan 
inteiest  fori  her  lif^  but  that  ^eie  "was 
an  iittestaey  as'  to  the  benefieial  iuteiust 
aftffl- her  death.    ^tMlwttT^.Ayaii«.    •   4^ 

17.  J.  W.  by  Jiis  wHi  gave  certain  propeitv 
to  be  secured  for  this  benefit  of  IL  W/ant 
hia  family.  < 

Under  these  oireumstanfiea,  the  Camit 
held,  tliat  a  aettiemeni  of  the  property 
otight  ta  be  made  on  him  and '  his  famifar ; 
namely,  on  himself'  for  life^  and  af%ar  Ais 
death  on  his  children.     iVkiU  r. . 


18;  A  testator  gave  3,aO(ML8lx>dc  to  hian^hew 
for  life,  and  afker  his  death  without  suae, 
^lirectedthat  the  same  should  *^  be  eqoaMy 
divided  amongst  hk  three  nieuesE,  under  the 
same  conditions  and  restrictiona  aa  .n 
hereinafter  mentitmedreBpeoting  the  i 
bequests  hereinallber  mentioned  t4^iiiena  i 
Bpectively  given."  He  then  ^^a^  to  tnarti 
12,000/.  stock  upon  tilist^  as  to  third  ^Uxts, 
for  his  three  nieces  for  life  for  ihdr  aspi- 
rate nee,  and  a^rwaeds  for  their  dnldnai. 
It  wtts  held,  thwt^  the  3,000/.  vraa  suUact 
to  the  aame  limitations  as  the  12fiO%L  Atf 
V.  Hott .  <88 

19/A  tastatOT^devibed  his  real  estate  to  taaa- 
tees  on  trust  to  let  it  and  aeoeiva  the  reuts 
during  the  minority^  his  eldest  ^aon,  and 

'  ^tOiConvev  it  to  him  at  twenty^Mm;  but  if 
he  died  before  attaining  twenty-an%  theUL 
to  'sell  it;  and  hedirected  the  rents  soid 
the  purchaa&ottoney  (if  sold)  to  be  tahn 
aa  piEut  of  his  zenduary  personal  eatate. 
He  next  bequeathed  sbme  legacies,  and  1km 
directed  his  tmateea  to  inveat  the  itaMlae 
of  hia  personal  estate^  and  to  payout  of 
the  income  an  annuity  to  his  wSe^  a^d-to 
apply  a  competent  port  theiuaf  fiar  te 
'maintenance  of  his  £ve-  children  dunug 
their  aninoritias^  the  snrpfatf  to  he  aecuum- 
kted  fa^  the  benefit  of  his  Tendnaiy  fe- 

Stoes,  and  to  form  •  part  of  the  laaiduauf 
9^  personal  esMe.  Andha  directed  Us 
trustees^  **  stAjebt  as  nfmuoaldi^'  .to  pay  to 
hia  five  duldrendil  tiie  aaid  Tendue,.iihaa 
and  as  they  should  attaiK:t#enlyffiv^  fa 
aeiiain  proportiiin^  Ihe  urm«antai»bi  a 
,  proviso^  that  the  share  of  eadi  should  vest 
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.  »t  twenty-one ;  and  if  «bj  of  tkem  ehoald 
die  under  twenty-one,  his  share  to  go  to 
the  survivors.  Theie  -was  alao  a  discre- 
-tionaty  power  to  tho.  tiBsteos  to  izsntfer 

r,  aftor  twenty-one,  and  hefore  twenty-five, 
vdbat  shonM  appear  to  be  tbe  skaie  at 

J  twtnkj':<nK,    if  any  advance  should  be 

-  Jinade  to  pot  any  of  tha.soiie  into  business, 
•r  ffont  hun  a  stmsnor-edneaiiott,  thai  was 

'  ^be  deducted  ttom  his  dhf»&' before  the 
^itial  dividend  took  i^ace. : 

MMy  that  ihB  eldest  child  was  net  enti- 
tM  to  any  of  the  aecnmalations  after  it 
jiltemed  twenly-<one,  but  mify  to  its  pio- 
.  .fMartionate  share  of  the  capxftAl^  and  aocu- 
mniations  thereon,  np  to  that  time ;  that 
Ahfi  seeond  child  was  entitled  todts  pro- 
poirttonate  pttrt  of  the  remainder  thereof, 
i^ffilher  with  the  accnmvlatio&s  thereon, 
up  to  its  attainingntwenty-one ;  and  so  on, 
aa  to  the  others.    Mouth  r,  HutMnaon.  S84 

aOu  A  testator  becpneatbed  certain  houses  to 
G.  G.,  '^and  all  rents  due  at  mv>  death  of 
jdl  my  houses  I  wili  and  bequeatn  to>  G.  G. 
and  G.  G.^  my  two  exeontois  ;  to  them'  I 
do  give  all  miy  money  on  mortgage,  &c., 
all- my  dothe&,  &c^  au  I  am  worth  at  my 
^eadi,  for  you  to  pay  all  as  follows,''  and 
.  -then  bequeathed  several  legacies. 

li  was  held^  that  the  veaddne,  after  pav* 
jaolit  of  legaciea,  &c.,  did  not  helong  to  the 
exaeutors  benefiddlv,  but  thai  they  must 
he  deemed  tmstees  of  it  for  the  next  of  kin, 
-wUBder  the  11  &0O.  4  ^  1  ITm.  4,  c  40, 
thHQs  being  no  manifbsiation  of  inteotion  by 
thetettator  to  give  it  to  theexeeutors  bene- 
liiMUy.    LwT.Oage.  A67 

21.  -A  testator,  after Igiving  certain  legacies 
ociid  also  annuities  for  life  to  three  persons, 
dflvised  aad  bequeathed  his  real  and  per- 
sonal estate  to  trustees  on  trust,  after  pay- 
vtent  of  the  annmties,  to  pay  the  rents  and 
ijBcome  thereof  to  the  testator's  bsotiier; 
and  aftear  the  brother's  decease  to  sell  the 
seal  estates  and  ^divide  the  money  thore- 
fBDitt,'  as  also  the  residue  of  his  personal 
estate,-  among'  aU  and  every  the  children  of 
ilia  niBoe  as  dwuld  be  living  at  his  decease, 
equally^  when  the  youngeab  should  attain 
^eUty-one,  if  tiie  annmtante  should  be 
thcin  dead ;"  but  if  not^  to  maintain  tiie 
otnldren  out  of  the  fund,  or  acoamnlate  it, 

*  flOid  at  the  death  of  the  annuitants  to  pay 
over  the  princip^  and  interest  to  the  cml- 
dreii.  And  *<  if  any  of  the  children  who 
dhoukt  beoome  entitled  to  a  share  should  die 
.hefore  it  becaime  payafaie,  leaving  issue," 
tfasn  he  gave  that  chiM's  share  to  its  chiOU 
'dren^  aaid  if  such  child  should  leavB  no 
issae,  then  he  gave  the  shore  to  the  sarvi^ 
Tors  or  survivor.  The  yosmgest  chilil  son- 
vivad  the  lifMisnant  and  alkerwards  atf- 
daihed  twenty-one,  but  diedi  before  thd  last 
«f  tiie  anmzitantB* 
Held,  that  the  sbareitf  that  child  beeftme 


a  vested  interest  on  her  attaining  twenty!^ 
one,  though  she  did  «ot  survive  vie  last  of 
the  annuitants.     Buttenacrth  v.  JiMrtey. 
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2SL  Under  the  general  bequest  to  servants,  the 
farm  bailiff  of  the  home  farm  was  held  to 
he  entitled.    iS8ll$n^  v.  ElUse,  '  540 

2a  €. G» C.  beingaeised  of  certain  estates  situ- 
ate in  the  liberties  of  the  city  of  Herefbrd, 
apo  of  oertain  otfaor  estates  in  the  county  of 
ereford,  but  wMch  were  not  within  the 

,  city  or  liberties  of  Hereford,  by  his  will  de- 
v!]Bed  to  trustees  therein  namea,  as  follows  : 
**  Lgivo,  d^viae^'  and  "bequeath  all  my  fVee- 
hold^i  eopyhold,  and  leasehold  messnages, 
landiv  An^  faereditBments  in  the  city  of  Here- 
ford^ or  the  iibertiea  thereof,  in  the  county 
of  Hereford,  and  my  two  houses  on  Liid- 
gate-hill,  in  the  city  of  London."  The  tes- 
tator, in  a  subsequent  part  of  his  will,  em- 
powered his  trustees  to  sell  the  whole  or  any 
part  of  He  before- mentioned  premises,, 
either  by  public  sale  or  private  contract,  or 
otiierwise.  In  a  codicil  bearing  date  the 
same  day  as  his  will,  the  testator  havrng^ 
occasion  to  refer  to  the  powers  of  sale  ccm- 
tained  in  his  will,  directed  in  the  following 
manner  reflating  the  household  fumitxure 
and  effeete  belonging  to  a  certain  house 
called  Pool-hottse^^-*'^  subject  to  ik\!^  same 
trusts^  nowerS)  aiid  pjrovisions  as  are  in  my 
said  will  dedaxvd  oonceming-  the  proceeds 
of  the  sale  therebv  authorized  of  Pool- 
house,  and  of  my  olfier  estates  situate  in  the 
eity  and  county  of  Hereford," 

Held,  that  the  testator^s  estates  situate  in 

the  county  of  HereSfofd,  but  not  within  the 

city. or  the  liberties  thereof,  did  not  pass  to 

tbi  trustees.    Mo9«r  v,  Plm,  9 

See  ADEMPtioN. 

ALIEKAriOK. 
ESTATB,  1,  2. 

EsvATii,  QtTAirriTY  or, 

EXECCTOR,  2. 

ExBGiTTonT  Dbvtsb, 
Issue. 

Leasssolo,  1. 
Legagt;  2;,  a 
TswAVT  Fon  Life. 
Tkvst. 

WILL,  PARTIAL  REVOCATION. 
A  testator  had  by  his  will  appointed  his  wife 
and  the  tmstees  and  executors  thereof  to  be 
also  guardians  of  his  children.  He  after- 
wards made  a  codicil  thereto,  whereby, 
revoking  the  appointment  of  three  of  tne 
tmstees  and  executors  as  tmstees  and  exe- 
outois,  he  appointed  two  others  in  th^ 
stead  to  act  as  trustees  and  executors  with 
the  one  vetaiined. 

Held,  that  this  did  not  afiect  the  guam 
'  dianship,  hot  that  the  removed  tmstees  and 
executors  remained  juardians  to  the  chil- 
dren nevertiieless/  SxparU  Park.   •  •  147 
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.<         WILIi,  PUBLICATION  OF. 

An  acknowledgment  or  dedaratSon  bj  a  Unh 
tatoi^;in:-th«  presence  of  witneesesy  that  an 
insCriLineht  is  testamentary,  amounts  to  a 
publifuition  of  that  instnunent  as  his  will. 
W'urrm  v.  PosOMwaHe.  606 

WILL  VOID  FOE  UNCERTAINTY. 
See  Umcsrtainty. 

'  WRIT  OF  RIGHT, 

the  statate  3  4*4  Wm.  4,  e.  27*  #.  96»  haying 
abolished  wnts  of  riftfa^  has  likewise  abro-. 
gated  the  doctrine  of  journeys  accounts  as 
applicable  to  writs  of  right  originally  sued 


oat  within  the  time  limited  lor 

pose  by  tiie  statute.    And  an  action 

DC  continued  by  journeys  aooonnfta  wba 
it  has  abated  by  the  death  ef  &.s*leaiiH 
'danty  moie  than  when  it  has  albated  by  l| 
deatli  of  a  sole  plaintiff. 

But  where  a  writ  of  right  had 
sinally  issued  within  time,  and 
death  of  the  eoie  taunt  the  demandant 
out  a  new  writ  by  journeys  accounts 
.  the  heir  of  the  tenant,  the  Couit  i 
upon  the  applicaticm  of  the  hdor,  to  q 
the  writy  it  heiw^  comnetent  to  hiin  tonis 
the  point  upon  recora  in  a  court  of  IvrJ 
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